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1. KOHCHEKT JEKIUI
1.1 Jlexuus Ne 1 (2 yaca)
Tema: CMbIcJ M Ha3HAYEHHE HHCTUTYTOB OCBOOOXJAEHHSI OT YIrOJIOBHOH OTBETCTBEHHOCTH M
HaKa3aHUs
1.1.1 Bonpocsl jeKIun
1. Ilenu u 3agayyl YrOJOBHOW MOJUTHKH B chepe OCBOOOKICHUS OT YrOJIOBHOW OTBETCTBEHHOCTH
M HaKa3aHus.
2. CoumanpHO-TIPAaBOBBIE OCHOBAaHUS OCBOOOXKICHHUS OT YrOJIOBHOW OTBETCTBEHHOCTH H
HaKa3aHus.
3. Bompockl 0cBOOOXICHHSI OT YTOJIOBHON OTBETCTBEHHOCTH U HAKA3aHMSI.

1.1.2 KpaTtkoe coep:kaHue BOIpoCoOB

1. Heau wm 3aga4yd YroJiOBHOH TOJMTHKU B cdepe O0CBOOONKIAEHHSI OT YroJIOBHOM
OTBETCTBEHHOCTH M HAKA3AHMS.

VYT010BHAs MMOJIUTUKA BKIIIOYAET B CeOs PsiZi KOMIIOHEHTOB, K KOTOPBIM OTHOCSTCS €€ MPUHIIMIIBI,
COBITAJIAIONINE B IIEJIOM C MPHHIMIIAMHA YTOJOBHOTO IpaBa; OOBEKTHl, B YACTHOCTH, XapakTep H
COJIep’)KaHUE CHEIHAbHBIX MEp COLHUAIbHOrO MPEAYNPEkKIACHUS, CTPYKTYp U (GOpMy OpraHuU3alHiH
OpPraHOB YTOJIOBHOW IOCTHULIMU M COJAEPKAHHUE UX JEATEIBHOCTH, YTOJOBHOE 3aKOHOAATENIbCTBO U T.A.;
HaIlpaBJIE€HUsl YIOJOBHOM IMOJMTHKU, KOTOPBIMH IPHU3HAIOTCS JEMOKpaTH3alKs U COBEPIICHCTBOBAaHUE
BCEM CHCTEMBI YTrOJIOBHO-TIPABOBOM FOCTHIIMHU, 3aKOHOJATEIbCTBA W TMPAKTUKU €ro NPUMEHEHUS,
o0ecrniedyeHre COIMAlbHON CIPaBeIMBOCTH, INIACHOCTH, HEOTBPATUMOCTH OTBETCTBEHHOCTH BHHOBHBIX,
MIPUBJICYCHUE JTOCTHIKCHUIH pa3IMYHBIX OTpaciel HaykKu W T.JI.; CYOBEKTHl YrOJIOBHOW TOJUTUKH,
KOTOPBIMU  SIBJISIFOTCSL  TOJIBKO BBICIIME OpraHbl TOCYJAPCTBEHHOW BIACTU M TOCYJapCTBEHHOIO
yrpaBiieHus; (HOPMHUPOBAHKWE YTOJIOBHON TOJUTHKH, OCHOBAaHHOC Ha e NPUHIMIIAX, OOBCKTHBHBIX
3aKOHOMEPHOCTEH pa3BUTHS OOIIECTBA, JOMYCTHMBIX B HACTOAILIEE BpeMs METOAOB OOpbOBI C
MPECTYMHOCThIO, MMEIOUIUXCS JJII STOTO CHJI U CPEACTB; HY U, HAKOHEI, peain3alusi YTroJOBHOM
MOJIMTUKK TIOCPEJACTBOM JICSITEIbBHOCTA IPAaBOOXPAHUTENIbHBIX OPraHOB W MHBIX CHEHUAIbHBIX
yqpemneﬂnﬁl.

Lenu 1 3a1a4¥ YTOJIOBHOM MOJUTHKYU B cepe OCBOOOKIECHUS OT YTOJIOBHOM OTBETCTBEHHOCTH U
HaKa3aHUs JIOJDKHBI OMPEIENSThCS 3a/ladaMi YTOJIOBHOTO 3aKOHOATENIbCTBA M IENIAIMH HaKa3aHHs, TO
€CTh COOTBETCTBOBATH 3aIIUTE OXPaHAEMbIX OOBEKTOB M OBITh HAMpaBICHbBl Ha BOCCTAHOBJICHHE
COIMAIBHON CIPaBEJIMBOCTH, a TAKKE HA UCIIPABIECHUE OCYKAEHHOTO U MPEAYIPEKICHUE COBEPIICHUS
HOBBIX MpecTyruieHnid. Ecnu ocBoOOXkIeHre NUlla OT YrOJOBHOM OTBETCTBEHHOCTH WM HAKa3aHHs IO
KaKUM-JTH00 MPUYMHAM HE OTBEYAET 3aJa4aM yroJIOBHOTO 3aKOHOAATENIbCTBA U 1EJISIM HaKa3aHUs, TO OHO
HE MOKET CUYUTATHCS 3aKOHHBIM MJIM 0OOCHOBAHHBIM.

PaccmoTpenmne naHHBIX BOMPOCOB MMEET pazNUYHbIE M TTyOOKHE YPOBHH, HO ceiidac MOKHO
o0paTuTh BHUMAHHE Ha CJEAYIONIMEe MOMEHTHI. [Ipr 0CBOOOXKICHUN OT YyrOJIOBHOTO HAaKa3aHUS BOIPOCHI
BOCCTAHOBJICHUSI COLIMAIIBHOW CIPABEIIMBOCTH HE YUYUTHIBAIOTCA HE TOJIBKO MOTOMY, YTO B JaHHOM
MPOLECCE HE YYaCTBYET MOTEPIEBIINI, HO U HET JJISI 3TOr0 MPABOBBIX NpeAnucanuil. JJocTuxkenne nenu
HaKa3aHHs B BUJIE HCIPABICHUS OCYXIEHHOTO KaK MPU OCBOOOXKIACHUH OT YTOJIOBHONW OTBETCTBEHHOCTH,
TaK U OT YrOJIOBHOTO HaKa3aHWSs, YIUPAETCS B CIOXXHOCTH BBISBJICHHUS BHYTPEHHEro MHUpa CyObeKTa
(b0 TOATBEpKACHUS 3asABICHHBIX KpUTEpUEB). B JelicTByIOIEM YroJIOBHOM 3aKOHOJATENbCTBE
3auKCUpPOBaH (pakTUUECKH (HOPMATBHBINA MOIX0/ K UCIPABICHUIO JIUIIA, IOCKOJIBKY CY B 000OCHOBaHUHU
CBOETO BBIBOJIa, KaK MPaBWIIO, UCCIEAYET BOMPOCH BO3MEIICHHS MPUUYMHEHHOTO MPECTYNMHOro Bpeaa,
HaJgu4he packasHus (YTO HE BCErJga MOXET COOTBETCTBOBATh pEATbHOCTH) W TOBEJICHUE
(moctnpectynHoe MO0 BO BpeMsi OTObIBaHHS Haka3aHUs). Emé ogHMM OCHOBAaHHMEM TSl OMpPEIeICHUS
CTENEHW WCHPABJICHHUS JIMIIAa MOXHO YyKa3aTh BHYTpPeHHee yOexaeHue cyapu. Ho MOCKOIBKY ero
KPUTEPUU HEOJHO3HAYHBI JIaXe JJIsi CaMOro MPaBONPUMEHUTENS, TOBOPUTh O €r0 HaJAE&XKHOCTH BPsA JIU
000CHOBaHHO, HE TOBOPSI YK O BO3MOKHBIX 3JI0YIOTPEOJIEHUSAX B CBSA3U C ITHM.

! Vronosroe npao. O6was gacts: YueGuuk / ITox pen. JI.J[.Tayxmana u C.B.Makcnumosa. M.: M3x-Bo Dkemo, 2004. C. 29-
32.



Yro kacaeTrcsi COOTBETCTBHS YIOJOBHOM NOJIMTUKH LENHA MPEAYNPEXKACHUS MPECTYIICHUH, TO
CUTYyaIusi B JICUCTBYIOIIIEM 3aKOHOAATEILCTBE eI Oosiee HeompenenéHnas. YacTHOe mpenynpekacHIe
3aBHCHUT OT UCIPaBJIEHUSI CYOBEKTa MPECTYIUICHUS], O CJIOKHOCTU OMPEEICHUs KOTOPOro YKa3bIBaJOCh
Bbllie. B OoTHOmIEHHMH OOIIEro MpeaynpexaAeHUuss B TEOPHM CUYMTACTCS, YTO OHO JOCTHraeTcs depes
[ICUXOJIOTMYECKUE 3aKOHOMEPHOCTH AHAJIOTMU BOCIPHUATHS KapaTeIbHOIO BO3JIECUCTBUS B OTHOILLIECHUH
OCYXKAEHHOTO. SIBIeHMe mepeHoca BO3ACUCTBUS KapaTeNbHBIX JIEMEHTOB C JIPYroro 4ejioBeKa Ha ceds
MI03BOJISIET UCHBITATh HHOMY JIMIY IIOCJIEICTBHS YTOJIOBHOTO HaKa3aHMUs, MOXKHO CKa3aTb, 3a04HO. Uepes
JAHHBI MEXaHU3M IpeanoaraeTcs NpeaynpeanTeabHbIi 3G GeKT, nim odIuee nperynpekKIcHie HOBBIX
npectyrmiennid. He wuckimioyas monoOHBIM pe3ynbTaT B MPUHIMIE, HAAO 3aMETUTh, YTO HAy4YHO
O00OCHOBAHHBIX HCCIICOBAaHUH PE3YyJIbTaTUBHOCTH OOINEro MPEAyNpEeXICHHs NPECTYIUICHUH He
MPOBOAMIIOCH. A eciii Obl KTO M 3aAyMal MX MPOBECTHU, TO CTOJKHYJCS Obl ¢ TiyOOKoil mpobiemMoit
Bepu(UKaLUU Pe3ylbTaTOB CBOETO MccienoBaHus. Benp nmepen HuM Bctana Obl mpoOieMa BhIYICHEHUS
BO3JICHCTBUSL Ha CyObEKTa KapaTeabHO-BOCHHUTATEIHLHOTO BO3JCHCTBUS, UCHBITHIBAEMOIO OCYXAEHHBIM,
OT IIHUPOKOTO, MHOTO()AKTOPHOTO COLMATBHOTO, UACOJIOTUYECKOTO U MCHXOJOTHYECKOTO BO3JCHCTBUS.
CnoxXHOCTh  BBIABIICHUS  OOILIEro  MPENyNpexACHHUs  MPOSBISETCS B HEMpeKpallarolieMcs
MH(GOPMAIIMOHHOM M SHEPreTHYECKOM BO3ACHCTBUH HA JIOOOTO YeloBeKa (OCYXKIEHHOTO W MHBIX JIUIY),
HE UMEIOMIMX YE€TKO (PMKCHPOBAHHBIX KPUTEPUEB, UM UMEIOIIUX HEMaTepUaIbHYI0 OCHOBY, BOJHOBYIO.
JlaHHO€ BO3JIEHICTBHE MOKHO KJIACCH(UIIMPOBATH HA OCO3HAHHBII YEIOBEKOM YPOBEHb U HEOCO3HAHHBIM.
VY 1eiCTBYIOIIEro YrojIOBHOIO 3aKOHOJATENbCTBA /10 CHUX IOP HET KPUTEPUEB M CPENCTB Uil ydéra
TAaKOro BO3JIEHCTBUS Ha dYenoBeka. [IpyM TakoMm COCTOSIHMM BpSI JM BO3MOKHO COOJIIOJICHHE TOTO K€
MIPUHIIMIIA 3aKOHHOCTH, a MMOTOMY Mbl Haboanu, HabmonaeM U OyaeM HaOJIIOAaTh €ro HapylieHHue, a
pPaBHO HEOJHO3HAYHYIO MPABONPUMEHHUTEIBHYIO MPAKTHKY. Pa3pemenne npolieM cTaHeT BO3MOXKHBIM,
€CIIH YTOJOBHBIM 3aKOHOJATENLCTBOM OYIET BOCHPUHAT MEXAaHU3M MPECTYIMHOTO MOBEIEHUS H €ro
3aKOHOMEPHOCTH, B COOTBETCTBUU C YEM BCE BHEIIHHE COOBITHUS, SIBJICHUS WJIU JIIOAH, €T0 OKPYXKaloIlIue,
SBIIAIOTCS. OTPAXKEHHUEM €ero BHyTpeHHero mupa. [IpojgomkeHue opueHTanMu Ha uaeu cCBOOOABI BOIH U
MOBEJICHHSI, U, COOTBETCTBEHHO, BO3MOXXHOCTH CIY4YalHOTO B JXKM3HHM YEIIOBEKa HEU30EKHO BEIOET K
CO3JJaHUI0 BUPTYAJIBHOT'O YIOJOBHOTO 3aKOHOJATENBCTBA U MPE3YyMIIIUU HEYIPABISEMOCTH B IPUHIUIIE
MOBEICHUEM CyObekTa. TOJIbKO OpHEeHTalMsi Ha JEUCTBUTEIBHOCTh C €€ OOYCIOBIEHHOCTbIO H
3aKOHOMEPHOCTBIO ~ CIIOCOOHAa OCBOOOAMTH TEOPHIO YrOJIOBHOTO IIpaBa U  COOTBETCTBYIOLIEE
3aKOHOAATEIbCTBO OT BUPTYAJIbHBIX MJIeH U topuanyeckux ¢ukuui. Tem cambIM OyJeT BOcCTaHOBIIEHA
BceoOIas MPUYMHHO-CIICJICTBEHHAs] CBA3h (HE TOJBKO Ha MaTepUalIbHOM, HO M HAa HEMaTepHaTbHOM
YpOBHE), YTO MpPHUBEAET K CUCTEMHOCTH YIOJOBHOI'O 3aKOHOAATEIbCTBA M 3a/laHHOM YHpaBIISIEMOCTH
MOBEJICHUEM MHIUBU/IA.

OcHoBaHMsI YTOJOBHOM IMOJIUTUKU B cpepe 0CBOOOKIEHHUS OT YTOJIOBHON OTBETCTBEHHOCTH IO
OCHOBaHUsM, MpenycMoTpeHHbIM B Ocobennoit yactu YK P®, umeror cBow cneuuduky. E€ nemsmu
IpEeXae BCEro SBISETCS MPEayNpeXkaAeHUue TMPecTyIUICHUs WIM MpeJoTBpalieHne eme OoJbIIMX
MIPECTYIHBIX MOCIEACTBUM. 371eCh YK€, KaK NMPaBUio, HE UIET Peub O BOCCTAHOBJIEHUU CIIPaBEAJIUBOCTH,
WCIIPABIEHUU OCYXAEHHOTO U, TeM OoJjee, 0 MpeaymnpexJAeHUH HOBBIX MpectyrieHui. Kak mpasuio,
TaKM€ OCHOBAHMSI MPEAYyCMaTPUBAIOTCS MPU COBEPIIEHUU TSHKKUX MU 0CO00 TSKKUX MPECTYIJICHUH,
pa3BUTHE MPUYMHHO-CIEACTBEHHON CBS3U COOBITHI B KOTOPBIX 3aBUCHUT OT JAIbHEHIIEro MOBEACHHUS
BUHOBHBIX B A3TOM Juil. Hampumep, mnoxuienue uenoBeka (cT.126), teppopusm (ct.205), 3axBar
3ajoxHMKa  (c1.206), oOpraHuM3anus  HE3aKOHHOIo  BOOpYXEHHOro  QopmupoBanus  (c1.208),
rocygapcTBeHHass wu3MeHa (cr.275), mmuoHax (cT.276), HACHUIBCTBEHHBIM 3axBaT BIACTH WU
HACWJIBCTBEHHOE ynepkanue Biactu (278), maua B3saTku (291) u T.4. Yrposa NpUYMHEHHUS, TOPOH,
HECOM3MEPUMO B OOJbIIEH CTENEHU OTPHUIATENbHBIX MOCIEACTBUM MPECTYIUIEHHS B cllydae, €clld
MPECTYMHUKY HE JaTh BO3MOXHOCTHM 0€3 Yrpo3bl Haka3aHUs OTKa3aThCsl OT CBOUX JICUCTBUU B
MIPEelyCMOTPEHHON 3aKOHOAATEIhCTBOM CHUTYallMH, B OINpEACNEHHOW CTENEHU ONpaB/bIBACT HAIUYHE
JAHHBIX BUJI0B OCBOOOKICHUI OT YTOJIOBHOW OTBETCTBEHHOCTH.

st 060CHOBaHHOTO MPUMEHEHHS OCBOOOXACHUS OT YTOJIOBHOM OTBETCTBEHHOCTH U HaKa3aHUS
HE00X0/IMMO 3HATh COJIEpKAHUE CAMOM YTOJIOBHON OTBETCTBEHHOCTH. B TeopuH CyIECTBYIOT pa3inyHble
TOYKH 3pEHHUsl IO JaHHOMY Bompocy. HekoTopble MOHMMAOT MMOJA YrOJOBHOHW OTBETCTBEHHOCTHIO



00s13aHHOCTh HECTH YTOJIOBHOE HaKa3aHWEe (C MOMEHTa COBEpIIEHHUS, C MOMEHTAa BO30YKICHUS
YTOJIOBHOTO JI€Jla UM C MOMEHTA BCTYIUIEHMsI IPUTOBOpA B 3aKOHHYIO cuily). [Ipyrue paccmaTpuBaroT
YTOJIOBHYIO OTBETCTBEHHOCTh KaK (PaKTHYECKYI0 €€ peaqu3alliio, a TPeThU BKIIOYAIOT B YrOJOBHYIO
OTBETCTBEHHOCTb HHCTUTYT CyauMmocTu. HakoHel, K yrojJoBHOW OTBETCTBEHHOCTH OTHOCST Jaxe
MO3UTUBHYIO YTOJOBHYIO OTBETCTBEHHOCTh, TO €CTh IOBEJEHUE JIIOJIeH, HE HApPYIIAIOIIUX YTOJIOBHBII
KOJIEKC, OOBSCHSSI 3TO HMCKIIOYHTEIHHO HAJIMYMEM YTOJOBHBIX 3amperoB. [lociemusst Touka 3peHus
Ype3MEepHO YIPOIIAET KaK CUTYaIlUIo, TaK U MOBeAeHHEe YesoBeka. [1o/1 yronoBHOM OTBETCTBEHHOCTHIO IO
CYTH JCWCTBYIOLIETO YrOJOBHOTO 3aKOHOJATENBCTBA MOHUMAETCS OOS3aHHOCTH JIUIIA, COBEPIIMBILETO
JestHUe, TMPU3HABAEMOr0 YTOJOBHBIM 3aKOHOM IPECTYIHBIM, HECTH MPEAYCMOTPEHHYIO YTOJOBHYIO
OTBETCTBEHHOCTh, a Takxke €€ (haKTHUECKyI0 peanm3anuio. Eciam cuuTarh, 4TO OOS3aHHOCTH HECTH
YTOJIOBHYIO OTBETCTBEHHOCTh HE BO3SHHMKAET Cpa3y MOCJe COBEPILECHUS IPECTYILICHHUS, TO OHA HE MOKET U
BO3HUKHYTh M II03)KE€, TaK KaK MMEHHO €€ HaJIUYue IMPEeAOCTaBIISIET MPaBOOXPAHUTEIBHBIM OpraHaM
KOPPECHOHIMPYIOIUE TMpaBa IO COBEPIICHUIO BCEX IMpoleccyalbHbIX JAeiicTBuil. Hemoctatkom
CYLIECTBYIOILIETO B TEOPUU MOHATHUS YTOJIOBHOM OTBETCTBEHHOCTH SIBJISIETCS €€ OTPaHUYUTEIbHBIN B3I
Ha TMOBEJCHHE CYObEKTa Kak CBOOOJHOE, YTO IOJpa3yMeBaeT MO CBOEH CYTH €ro abCypAHYyIO
U30JIMPOBAaHHOCTh OT XU3HEHHOW cuTyauuu. lIpu 3TOM OTBETCTBEHHOCTb AaCCOLUMUPYETCSI TOJBKO C
IopuandecKkoit Gopmoii pearupoBaHUS HAa CyOBEKTa, YTO HE COOTBETCTBYET JACUCTBUTEIBHOCTU H
OTIENbHBIM  TIOJIOKEHHSI TEOPUHM U  3aKOHOJATENbCTBAa. B 4YacTHOCTH, CYIIECTBYIOUIUMI B
3aKOHOAATENIbCTBE HMHCTUTYT JaBHOCTU TMPHUBJICYEHHUS K YrOJOBHOM OTBETCTBEHHOCTH SIBJISETCS
MOJITBEPKICHUEM, YTO MPECTYIMHUK HEN30€KHO HECET OTBETCTBEHHOCTh, M HEOOS3aTENFHO B MPABOBOM
dopme. OHAKO JTaHHBIA UHCTUTYT SIBJISIETCA (PparMeHTapHBIM BKIIIOUEHHUEM B TEOPHUIO YTOJIOBHOTO MpaBa
U COOTBETCTBYIOIIEE 3aKOHOJATENICTBO, @ HE SIBIISIETCA YAaCThbIO €r0 CUCTEMBI M HE OTPAXAETCA B €ro
WHCTUTYTaX U HOpMax.

C y4€ToM 3THX TOJO0KEHUI MOXXHO paccMaTpuBaTh 0OOCHOBAaHHOCTH YI'OJOBHOHM TMOJUTHKHU B
chepe 0cBOOOKIEHHUS OT YrOJOBHON OTBETCTBEHHOCTHM M Haka3aHHUsS MO0 OTCyTcTBHE TakoBoi. Hamo
mojlaraTb, YTO €CJIM B OCHOBE YTOJIOBHOW TOJHMTHKMA HE OYyIyT YYHTHIBATHCS B HEOOXOAMMOW Mepe
MHOTOYHCTICHHBIE (DAKTOPBI, BIHUAIOIIME Ha MPECTYIHOCTb, TO B HE TaKOM OTJAIEHHOM Oynyliem
JEWCTBUTENIFHO MOXKET COBITHCS MPOTHO3 O MEPCIEKTUBE Pa3BUTHsI YrOJIOBHOTO NpaBa B HAIpPaBICHUHU
MOSIBJICHUST HOBBIX BHJIOB HaKa3aHWs, TaK WJIM HWHA4Ye CBSI3aHHBIX C YAaCTUYHOW WJIM TIOJHON
MoaupuKanuei nopeaeHus (HEHPONCUXOJIOITHYECKOe MPOrpaMMHUPOBAHHE), UTO BEAET K YACTUYHOW WM
nonHoi 3ameHe nuuHoctd (HO.B.I'onmuk). [locnmencTBust 1momoOHONM perynsuuu IOBEJEHHS BecbMa
HENpeJCKa3yeMbl HE TOJIBKO ISl CyObEKTa MNPEeCTYIUIEHHs, MOCKOJIbKY 3aTparuBal0T TIe€HETHYECKOEe
3JI0pPOBbE YEJIOBEKA, a 3HAYUT Yepe3 HEKOTOPOe BpeMs — Cy/1bO0Y HAllUU M YeJIOBEUECTBA B LIEJIOM.

2. ConuanbHO-NPAaBOBbIe OCHOBAHMS OCBOOOKIEHHSI OT YrOJOBHOH OTBETCTBEHHOCTH M
HAKA3aHMHA.

W3 counanbHO-IPABOBBIX OCHOBAaHUM ISl OCBOOOKIEHHUS OT YrOJIOBHOM OTBETCTBEHHOCTH U
HaKa3aHUs JIOTUYHO BBITEKAIOT B BUJa OCHOBAHMIA: a) cOllMaibHbIe; 0) MpaBOBHIE.

IIpaBoBbIE OCHOBaHHUS ONPEAEISAIOTCS HOPMOW 3aKOHA M INPUHLHINAMHM JACHCTBYIOLIETO
3aKOHOJATEIbCTBA. BakHO MOHUMAaTh, 4TO 00 OCBOOOXJAEHUU OT YrOJOBHOM OTBETCTBEHHOCTH MOXHO
BECTH peYbh B TEX CiIy4asX, Korja: l) COBEpIICHO NpPecTyIUIeHHE; 2) UMEIOTCS KaK OOBEKTHUBHBIC
OCHOBAHHUsI NPECTYHMHOIO JAesHUs, TaKk U cyObekTuBHbIE. Kiaccupuuupys coBeplIEHHOE JesHHE Kak
MIPECTYIUIEHNE, YCTAHABJIMBAIOT HAJIMYUE B HEM CBOICTBEHHBIX €My IPHU3HAKOB: OOIECTBEHHOU
OIAaCHOCTH, MPOTHUBOIIPABHOCTH, BUHOBHOCTH M Haka3zyeMocTu. OOIiecTBeHHass ONaCHOCTh OTHOCUTCS K
MaTepUaIbHOMY MPU3HAKY MPECTYIUIEHUS U O3HAYaeT MPUYMHEHHE CYIIECTBEHHOI'O Bpe/la OXpaHsIeMbIM
YTOJIOBHBIM IIPaBOM LIEHHOCTSIM WJIM CO3/1aHHUE PEAJbHOM Yrpo3bl TAKOrO NpUUYMHEHUs. Bompocs! BUIOB
MIPECTYITHOTO BpeJla U OIpeNeeHHs] UX pa3Mepa pacKpbIBalOTCS MPU PacCMOTPEHUU OCBOOOXKIIEHUS OT
YrOJIOBHOM OTBETCTBEHHOCTH TIPU JEATENILHOM packasHuM. [IpoTUBONpaBHOCTH oO3HauaeT (HakT
OTpaXEHHUs JeSHUS B YrOJIOBHOM 3aKOHE, B CBSI3M C YeM cuuTaercs (OpMajbHBIM MPU3HAKOM
npectyruieHus. Heo60cHOBaHHOE M3MEHEHHEM COLMAIbHOM JIEHCTBUTENBHOCTH M3MEHEHHS YTOJIOBHOTO
3aKOHOJATEIbCTBA, HAIPUMEP, METAaMOP(O3bl ¢ KOHPUCKALIMEH UMYIIECTBa, JalOT OCHOBAaHUS TOBOPUTH O



TOM, 4TO (DOpMaATBHBIN MPU3HAK MPECTYIUICHUS HE BCET/Ia MOXKET YKa3bIBaTh Ha COOJIIOICHUE 3aKOHHOCTH
B CUTyallud MPUBJIECYECHUS K YTOJOBHOW OTBETCTBEHHOCTH IO OTAEIBHOM B3ATOW CTaThe. BUHOBHOCTH
cama 1o ce0e MpeACTaBIsSET CIOKHYIO KOHCTPYKIIHMIO, HE HWMEIIIYI0 HU OJHOTO KOHCTPYKTHBHOI'O
MpU3HAaKa NOBEJCHHs. B caMoM Jielie, CyleCTBYIOIINUE IPU3HAKA OCO3HAHUS, IPEABUACHUS, KEJTAHUS WU
JOMYIIEHUS B TOW WJIM MHOW CTENEHU OOIIECTBEHHO OIMACHBIX IOCIEICTBUNA HE MMEIOT MAaTepUaIbHOTO
KPUTEPHUS TOTO, YTO UMEHHO ATH MOCIEACTBUS JIMIIO OCO3HABAJIO, MPEABUIEIO, KEIAJI0 WIH JOIYCKaO.
HecMoTps Ha TO, 4TO TakMe KOHCTPYKTHBHBIE MPU3HAKH IMOBEICHUS B HayKaX PUI0cohuu, ICUXOJIOTUH U
KPUMHHOJIOTUM W3BECTHBI (MOTHUB W 1I€JIb), OHMU HE HMMEIOT HHMKAKOrO0 OTHOILIEHUS HU K OAHOU U3
CYIIECTBYIOIMX (OPM BHUHBI, TOSBISLACH JIMIIL B KBAIM(PUIIMPOBAHHBIX WJIM IMPHUBHICTHPOBAHHBIX
cocraBax. [ myOuHa nmpoOeMbl HHCTUTYTa BUHBI, KaK YK€ OTMEYaioCh, 3aKJIFOYAETCS B TOM, YTO B OCHOBE
JAHHOTO MHCTUTYTa pacroJiaraeTcsi ropuauueckas (UKIUs cBOOOABI BOJW M TOBEACHHH, KOTOpas
MIPOTUBOPEUYUT B3aMMOCBS3aHHOCTH BCETO BO BHEIIHEM MHUPE M OOYCIIOBJICHHOCTH IIOBEACHUS OT
JKU3HEHHOW cuTyaruu. YTo ke Kacaercss IMpu3HAKa HaKa3yeMOCTH, TO €ro 3HA4Y€HUE B CHIIY
M30BITOYHOCTH MOXKHO OOpa3HO CpPaBHUTH C TATHIM KOJECOM B Tellere, MOCKOJIbKY 0€3 YroJOBHOTO
HaKa3aHUs JIeSTHUE HE MOXKET HAa3bIBAThCS MIPECTYIIJICHUEM.

B ocHOBe MHCTUTYTa OCBOOOXKICHUSI OT YrOJIOBHOW OTBETCTBEHHOCTH W HaKa3aHUs JAICKO HE
MIOCJIEIHIOIO POJIb UTPAIOT COLIMAJIbHBIE OCHOBAHUS, KOTOPHIE XapAKTEPU3YIOT, UTO IPUUKUHBI COBEPILICHUS
MIPECTYIUICHUN U yCIIOBUSA, KOTOPBIE UM CIIOCOOCTBYIOT, BCEI/la CYIIECTBYIOT B COIIMAIILHOM YCTPOUCTBE
obmiectBa. PasnuyHoe OTHOIIEHHE K COLMANBHOW MPUPOAE MPECTYIJICHUS U COOTBETCTBYIOIIEE €ro
pa3peleHre B yroJIOBHOM 3aKOHOATEIBCTBE OMPEACINIIO, COOCTBEHHO, PA3IMYHBIE IITKOJIBI YTOJIOBHOTO
MpaBa: KJIACCHYECKYI0, aHTPOIMOJIOTHUECKYIO U COLIMOJIOTMUECKYI0, TH00 X MoauduKanuu. OakTUYecKu
MMEHHO COILIMAJIbHBIE OCHOBAaHUS JIe)KAaT B OCHOBE OOJBIIMHCTBA OCBOOOXKIEHUM OT YrOJOBHOM
OTBETCTBEHHOCTH W HaKa3aHUs (32 MCKIOUYEHHUEM OCBOOOXICHHUS IO OOJIE3HW WIJIM OCBOOOXIEHUW OT
YIOJIOBHOM OTBETCTBEHHOCTH B COOTBETCTBMU C TpuMeyaHusiMu B HopMmax OcoOeHHOM dacTu
VYTOJIOBHOTO KOJEKCA, a paBHO OTCPOYKH HaKa3aHUs OCPEMEHHOM JKCHIIWHE WM XCHIIMHE, UMCIOIICH
MajiojeTHero pebéHka). B kauecTBe 00OOCHOBAHMS TaKOW IMO3UIMK MOYKHO COCJIAThCSI HA JIBA OCHOBHBIX
MOMEHTBI: JTUANEKTHKY JII0OOTO MPECTYIUIGHUS M MPOTUBOpeurs OOJBIIMHCTBA OCBOOOXKICHUN OT
YIOJIOBHOM OTBETCTBEHHOCTHM M HAKa3aHWs IPABOBbIM HAadaJlaM HA3HAYECHUS YrOJIOBHOTO HaKa3aHWS
(rmaBa 10 YK P®). B mepByio ouepeib WMEHHO WHTHOPHUPOBAHHE 3aKOHOMEPHOCTEH MPECTYIMHOTO
MTOBEJICHUS MPEMATCTBYET NEPEUTH OT BUPTYAIbHOM M TYMAHHOM MOJENIN YTOJIOBHOTO 3aKOHA K PEAIbHON
u > dexTuBHON. B yacTHOCTH, collMaibHBIE OCHOBAHMS HE BCETJa MOCIEA0BATENbHO PEaU3YyIOTCs B
TEOpUH, 3aKOHOJATEIBCTBE M MPAKTUKE, MOPOXKJIas HEYCTOMYMBYIO YTOJOBHYIO IMOJIUTUKY, HEraTUBHO
BIUSIIOIIYI0 Ha KPUMUHOJIOTHYECKYIO CUTYAIIHIO B OOIIECTBE B I[EJIOM.

Taxk, X.JI.AnuknepoB BepHO OTMEYAeT JIOKaJIbHbIN, pEAAKIIMOHHBIN XapaKTep MHOTOYHCIIEHHBIX
n3MeHeHul, BHOCUMBIX B YK P® 1996 roga, He ycTpaHSIOMUX, 10 CYyTH, KOHLENTYaIbHbIE HEJOCTATKU
YTOJIOBHOT'O sakona’. Hemnb3s He OTMETHUTh, YTO HEMAIYIO POJb B CYHIECTBOBAHUM MOCIEAHUX UTPAIOT
SIBHOE€ HECOBEPUIEHCTBO MHCTHUTYTAa BHHBI B YTOJIOBHOM 3aKOHOJATEJILCTBE M €r0 MPU3HAKOB, HA 4YTO, B
YaCTHOCTH, yYKa3bIBAET C.BexieHko?. CornmanbHas 00yCIOBIEHHOCTb, MPAKTHYECKHU, HE MPOCIEKUBACTCS
B IIPU3HAKaX BUHBI. BUAMMO MOTOMY, 4TO B YTOJIOBHOM 3aKOHOAATEIBCTBE JO CUX IOP HE CYLIECTBYET
CaMoOro MOHATUSA U CYIIHOCTH BI/IHLI3, OTpaHUYMBAsACH UMb X (Gopmamu. [la U mocIeaHNE OCTaBISIOT
&Kenate MHOro sydmiero. Tak, A.M.IIIOTHMKOB COBEPIIEHHO CHPABEIJIMBO OTMEYAET, YTO B MOHITHU
HEOPEKHOCTH «KPOME TICUXOJIOTUYECKOM MYCTOThl HHUYEro JpPYroro OOHapyKUTh HE yz[aéTc;I»4.
COOTBETCTBEHHO HE MPUXOJUTCSA YAUBIATHCA U TOMY (PaKTy, UTO B YTOJIOBHOM 3aKOHE HET JIa)Ke TTOHSATHUS
BMEHSIEMOCTH TIpU HAUYUM, TEM HE MEHee, MPHUHIMIA CYObeKTHMBHOTO BMEHEHHs. M BepHO cuuTaer

! AmnknepoB X.JI. OcBoOoX/1eHHE OT YroJOBHOH OTBETCTBEHHOCTH. — M.: MOCKOBCKHMI NCHXOJIOTO-COIMANBHBIN HHCTUTYT,
UIIK PK I'enepansHoii npokyparypsl P®; Boporex: U3znarenscteo HITO "MO/I3K", 2001. — C. 5.

? Beksenko C. 3aKOHOIATENbHOE oTIpe/ieNieHUe YMBITITIEHHOW BUHBI HY>KJA€TCS B COBEPIIICHCTBOBAHNH // YTOJIOBHOE MIPaBo. —
2003. — Nel. - C. 15.

® Cxstpos C.ITpo6ieMbl ONpeIeeHH s IOHSTHS BUHBI B yTOJOBHOM npaBe Poccun Yronosuoe mpaso. — 2003. — Ne2. — C. 71.

* Mnorankos AWM. TIpobiemMa BHHBI B CBETE MOBBIMICHHS 3(h(EKTHBHOCTH OTBETCTBEHHOCTH 3a TPECTYILICHHsS // Yu&HbIe
3amucku: COOpHMK HAYYHBIX TPYJIOB IOPHAMYECKOro (akymbreTta OpeHOYprcKOro TroCyJapCTBEHHOTO YHHMBEPCHTETA. —
Beimyck 1. — Opendypr: PUK OV OI'Y. — 2004. — C. 50.



cnenyamucT b.CnaceHHMKOB, YTO BBIBOJUTH JAHHOE IIOHATHE M3 CYIIECTBYIOIIETO B KOJEKCE
OTIpe/IeTICHHs HEBMEHAEMOCTH SIBIISIETCS HEAOMyCTHMBIM . Jlo CHX Top, oGpaiiaeT BHuMamHie B.Mabies,
HU HOpMBI 1aBbl nsaTod YK P®, HU camo onpexneneHue NpUHIMIA BUHBI HE AlOT OTBETA HAa BOIIPOC O
TOM, B 4€M XK€ 3aKJIHYAETCs «COLMaJIbHAs COCTABISAIOLIAS BUHBI U KAKOBO JCHCTBUTEIBHOE 3HAYECHHE
OJHOUMEHHOIO MpPHUHLMIA B CTAaHOBJICHUHW, PAa3BUTHM NPEALIECTBYIOIIET0 M  (HOPMUPOBAHUU
JEMCTBYIOILIETO YTOJIOBHOTO 3aKOHOJATENbCTBA, €0 HCTUHHOE MECTO B CHCTEME IIPUHIUIIOB YIOJIOBHOIO
mpaBay’.

He cnyuaitno W.I'oHTapp, 3ameuas, yTO Ha MCTHMHHOCTb MOXET IIPETEHJO0BAaTh TOJIBKO
KOHIIENLUS, OTpakarolasi OObeKTUBHYIO PEAbHOCTb, CTABUT IE€pe]] UCCIEeI0BATENIMU IPIMOM BOIIPOC O
TOM, YTO HACTaJI0 BCE-TAaKH BpeMs (KOTOPOro MOXET ObIThb M HE TaK MHOI'O OCTajloCh — MPHUM. aBTOpa),
KOI'Zla clielyeT IPU3HAaTh, 4TO, «HAIllA YTOJOBHO-IIPABOBAsl HAYKa IIOKOUTCSI HE HA HCTUHHBIX IIOCBUIKAX, a
Ha JOTMax, KOTOpbIE NMPHUHUMAIOTCS 33 HETPENIOKHYI0 HUCTUHY 0€3 JOCTATOYHBIX Ha TO OCHOBAHUAX U
KOTOpbIE BBOJAT B INIyOOKO€ 3201y K/I€HHE U T€X, KTO N3y4aeT YroJOBHOE MPaBO, U T€X, KTO 3aHUMAETCS
HAYYHBIMH HCCJIEIOBAHUSMH, YTO 3TU JOTMBI, IIOJOKECHHBIE B OCHOBY IPABOBBIX JE(PUHHULINHN, HCKAKAIOT
CYIIHOCTh PEANBHBIX COLMATBHO-IPABOBEIX sBICHH» . [109TOMy SBISCTCS HEOOXOMMMBIM YIEIATH
COIIMAJIEHBIM OCHOBAHHSIM, WTPAIOIIMM JAJIEKO HE MOCIEAHIOI POJIb B (OPMHUPOBAHUU M OIPEICITICHUH
IIOBEJICHUsI 4YEJIOBEKA, a TaKXKe 3aTpardBalolldM €ro BUHY M BMEHSEMOCTb, Oojiee NpHUCTaIbHOE
BHUMaHUE.

Bo3Hukmas Bcien 3a KIACCMUECKOM W aHTPOIIOJIOTMYECKOM UIKOJIAaMH YTOJIOBHOTO IIpaBa
COIIMOJIOTHYECKOE HANpaBJICHHE II0 CBOCH MPHUPOJE JOIDKHO OBLIO OBl YYHUTBHIBATH COLMAIBHEIC
OCHOBaHHUs IpecTyruieHuil. OJHAKO IpU 3TOM MPUYUHBI OMOJIOTHYECKOI0 XapaKTepa OCTaBaIUCh ILIOXO
UCCIIEIOBAaHHBIMU, YTO HE TMO3BOJSJIO YYWUTHIBATh JUAIEKTHKY MPECTYIJIEHUS U MPUBOAMIO K
OrpaHUYEHHOCTH JJaHHOro HarnpaieHus. ['.Crniencep npeanaran npuHUMaTh B cOOOpaxkeHue 100po U 3710,
MPOUCXOISIINE OT YCTPOWCTBA OOIIECTBA M TOCYAAPCTBA U € YUETOM ATOTO MPUHUMATH aJallTHPOBAHHBIE
K 3TOMy 3aKOHbI'. OJHAKO 10 HACTOSIIEr0 BPEMEHH Hayke, Kak 3ameuaeT B.C.BOJKOB, «He H3BECTCH
MEXaHM3M B3aHMOJICIHCTBUS COIMATBHOTO M OHONOTMYECKOrO B JIMYHOCTH, B €& IOBEICHHH»’,
CJIEOBATEIBbHO, HET U SICHOCTH B 3TOM Bompoce. OTClola BO3HUKAIOT CYIIECTBEHHBIE TPYIHOCTH B
OIlpe/ieJICHUH JINYHOW BUHBI CyObEKTa, a IPUHUMAEMbIE MEPHI YTOJIOBHOTO pEarupoBaHUs B LIEJIOM MOTYT
OBbITh UMITYJIbCUBHBIMU U KOHBIOHKTYpHBIMU. K cokaneHunto, paciiupeHne HHCTUTYTOB OCBOOOXKIEHUS OT
YTOJIOBHOM OTBETCTBEHHOCTHM W HaKa3aHUS, HE YCTPAHSAIOIIMX MPUYUH M YCIOBHH COBEpIICHUS
NPECTYIUIEHUs, TakXe MOXHO OTHECTH K YKa3aHHbBIM M HECTaOWJIM3HUPYIOUIMM KPUMUHOTEHHYIO
CUTYaIUIO MEPAM.

OpHoM M3 OCHOBHBIX IIPUUYMH KPHU3UCA HAYK O IOBEJCHUM YEJIOBEKA, B YACTHOCTH, YTOJIOBHOIO
npaBa, " K.MummH oTmMedaer 3aTAHYBUIMICS, MO MEHBIIEH Mepe, Ha NPOTSHKEHHM JBYX ITOCIEIHUX
CTOJIETUIl MUPOBO33PEHUYECKUI M TEOPETUUECKUI KPU3UC B 00JIACTH COLMANIbHBIX HayK. CyTh MpoOsieMbl
B CIIOKHOCTH Iiepexoia (BepHee, HepemmutenbHocTH — W.II) oT mormueckoro (KJ1acCMYECKOToO,
PALMOHAICTHYECKOTO) MBIIIICHAS K AHANCKTHIeCKoMY®. CII0KHOCTb BBI3BIBACTCS OTPAHHYCHHOCTBIO
CO3HaHMsI YEJIOBEKAa, UYTO, B YAaCTHOCTH, MPOSIBIISIETCA BO B3IVIALE Ha MUPOYCTPOWCTBO M CBOE MECTO B
HéM. Tak, mo o6ocHoBanHOMy MHeHHIO B.C.Cokonbckoro, aBTopa HHGOPMAIITMOHHOW MOJIENN YeTIOBEKa,
camass Oonplias oOmMOKAa COBPEMEHHOI'O 4YeJIOBEeKa, 3aKJIIYaeTcsl B MBICIM O €ro abCONIIOTHOM
HE3aBHCUMOCTH B 3ToM Mupe. Ha camom pnene mro00i yesnoBek SBISETCS Majlod 4acTULEH €IUHOTrOo

! B.CnacennnkoB. BMeHsIEMOCTb Kak KaTeropys yroJIoBHOTo mpasa // YromosHoe mpaso. — 2003. — Ne2. — C. 75.

2 MauterieB B. [TpuHIUIT BUHBI B YTOJIOBHOM 3aKOHOAATENECTBE // YTomoBHOe mpaBo. — 2003. — Ne3. — C. 41.

® Ponraps U. Jlormsl B HayKe yroIoBHOro npasa // YromoBHoe mpaso. — 2003. — Ne3. — C. 23.

4 Cnencep I'. OnbITel HayuHbIE, monuTHYeckue U (hriocodekue / [lep. ¢ anrn. nox pen. H.A.Pybaknna. — Mu.: CoBpeMeHHBIN
qureparop. — 1998. — C. 1074.

® Bonkos B. C. HayuHo-TexHMuecknii mporpecc W mpoOiieMbl HayKH YTOJOBHOTO TpaBa: Marepuansl MeXTyHapOoaHOH
Hay4qHOH KOoH(pepeHnnHu Ha ropuandeckoM dakymprere MI'Y nm. M.B.JlomonocoBa 31 mas-1utons 2001r. «YTomoBHOE paBo
B XXI Beke». - M.: «JIekcOcer». 2002. — C. 97.

® Mumms I'.K. O METOZONOrHYeCKUX MPEANOChIIKaX MPEOJI0JIEHUsI KpU3uca pOCCUHCKON YTOJOBHOM MOMUTUKKU: Matepuaiibl
MexnyHapoaHOH Hay4dHOU KoH(pepeHIH Ha opuauieckoMm daxymprere MI'Y M. M.B.JlomonocoBa 31 masi-1urons 2001r.
«YronosHoe npaBo B XXI Beke». — M.: «JlekcOct». —2002. — C. 189.



[enoro, Mﬂpal. [To npexacraBneHusiM apeBHUX, Mup mokowsicss Ha TpEX KUTax. Takoe MpeacTaBiICHUE
MOHUMAJIOCh B OYKBAJILHOM CMBICIIE M TNpenogHocuiock HauBHBIM 1o cyTu. B.C.Coxonbckuil He 0e3
OCHOBAHUH II0JIaraeT, 4To APEBHHE MbICIWIM ajuleropusMu. OJHUM HavaloM Mwupa OHU CUHUTAIH
MaTepuIO B BUJEC BEILECTBA U MOJIEH, IPYTUM — SHEPTHIO C €€ CBOMCTBOM COBEPILIATh pa60Ty2.

O B3aUMOCBSI3M U B3aUMOIIPEBPAILEHUH YKa3aHHbIX OCHOBAaHUI YEJIOBEYECTBY U3BECTHO JaBHO U
MIOATBEP)K/ICHO 3aKOHAMM €CTECTBEHHBIX HayK. OTHM JBa Hauyaja IPEACTaBISUIMCh BHEIIHUMU 110
OTHOILIEHMIO K yenoBeKky. M To, m apyroe mposBIsIOCh M OLIYHIAJIOCh Y€pe3 BOCHPUATHE OpraHaMu
4yyBCTB MHAMBMAA. Ha aTom aTane u nposisisercs, kak ormeuyaeT B.C.CoOKOIbCKUMN, TPEThs Cy6CTaHI_II/1513,
KOTOpOH siBigercs MHdopMarus, kak «mMepa yrnopsJoYeHUs CTPOSHUs MaTepHH U SHEPIUH, a TAKXKe Mepa
MX W3MEHEHHs — TpeobpasoBanmity’. WHQOPMAIs SBISETCS HEBHIMMBIM CBS3YIOIIMM 3BEHOM
OCTQJIbHBIX JBYX Hayall U 00Opa3yeT eNHYI0 CUCTEMY, I/Ie KaX /bl 3JIeMeHT BiusieT Ha Apyroi. Takxke u
B YTOJIOBHO-TIPABOBOM CMBICIIE MH(OpPMAIMs SBISETCS HEKMM KaHAJOM, CBS3BIBAIOIIUM OOIIECTBO U
UHAMBHJA W ONPENeSIOUM B CHWIY 3TOTO €IUHBIM, NpsIMOM MM ONOCPEIOBaHHBIM MEXaHU3M
B3aUMOJIEHCTBHA 00mero u 4yactHoro. Oco3HaHWE M BBISBICHHE JAHHOTO MeEXaHH3Ma HE TOJIBKO
OIpeieIAeT COLMaNbHbIE OCHOBAHUS OCBOOOXIEHUS OT YrOJIOBHOW OTBETCTBEHHOCTU U HaKa3aHUs, HO U
obecrieynBaeT JOCTHKEHUE 337a4 yroJOBHOTO 3aKOHOAATENbCTBA M IeJel Haka3aHus. 3ajada cama 1o
ce0e HempocTasi, HO OJIHO3HAYHO OHa He OyJeT BBINOJIHEHA, €CIM HEe HAaYMHATh ABMXKEHHS B 3aJaHHOM
HaIpaBJICHUU.

3. Bonnpochl 0cBO0OK1€HHS OT YTOJ0BHOH OTBETCTBEHHOCTH M HAKA3AHUS.

BorpocoB B TeopuM M TpaKTHKE YTOJOBHOTO IpaBa, B YAaCTHOCTH, DPETrYJUPYIOUIMX BHIBI
OCBOOOXICHHS OT YrOJIOBHOM OTBETCTBEHHOCTM M  Haka3aHMsA, Oosiee dYeM JOCTATOYHO.
OcHOBOMOJIAralOIMM MOMEHTOM C CaMOIo Hayajla pa3BUTUs YrOJOBHOT'O 3aKOHOJATENLCTBA SBIACTCS
IMOCTYJIaT HCOTBPATHUMOCTU YI'OJIOBHOI'O HAKAa3aHUS — BHHOBHOC B IMPCCTYIUICHUHW JIMOO OOJIDKHO HCCTHU
IPeayCMOTPEHHOE 3aKOHOM Haka3aHue. IMeHHO HeOTBPaTUMOCTb, a HE JKECTOKOCTh HaKa3aHUs, MOXKET
CTaTh CYILIECTBEHHBIM IIPEIATCTBHEM Ha IIPECTYIIHOM IIYTH YEIOBEKAa, IIOCKOJIBKY B OTOM CiIyd4ae OHa
CTaHOBUTCS HEOTHEMJIEMBIM JIEMEHTOM TOBe/IeHHs MHAMBUAA. Ho cymiecTByromnme BUIbI 0CBOOOKICHHS
oT erJIOBHOﬁ OTBCTCTBCHHOCTM MW HaAKa3daHHA HCKIIOYAalOT BO3MOXHOCTbL MOACIUPOBAHUA TaKOro
noBeneHus yenoBeka. He cmywaiino X.JI.AnMKIEepoB MOATBEpKIAET CIPABEUIMBOCTh YTBEPKICHUN B
YTOJIOBHO-TIPABOBOM JINTEpAaType, HYTO OCBOOOXIEHHE OT YrOJIOBHOM OTBETCTBEHHOCTH SIBIISIETCS
HEOOXOAUMBIM (MJIM JIONYCTHMBIM) 3JI0M B YTOJIOBHOW MOJHMTHKE, TOCKOJBKY O€3 Hero «malimHa
YIOJIOBHOM FOCTHIH GY/IeT CepbE3HO GYKCOBAT, @ TO W CAIUTHCS B IYKY»-.

B camom gene, mpoTuBOopeuMBas Mapajurma JEHCTBYIOLIETO YrOJOBHOTO 3aKOHO/ATENbCTBA,
omnpeaciromasi, B 4aCTHOCTH, TpC6OBaHI/I$[ CO6J'IIOI[3TI: MNPUHOUIBI BHHBI W CIHPAaBCAJIMBOCTU IIpHU
OIpeJIeIEHUN YroJOBHOTO HaKa3aHMs, MPHUBOAMT HA MpPAKTUKE K Pa3IMYHbIM MpolieMam, KOTOpbIe
YaCTUYHO pa3pelIaroTcs MpH MOMOIIM WHCTUTYTOB OCBOOOKAECHHS OT YrOJOBHOH OTBETCTBEHHOCTH U
HaKa3aHu4. TaK, MOKET OBITh COBCPUICHO IMPECTYIVICHUEC, HO IMPUMCHATH PCAJIbHOC HAKA3aHUC MOXKET
OBITH HEleIeco00pa3Ho, €CIIM 3TO HE COOTBETCTBYET 3a7a4yaM YrOJIOBHOI'O 3aKOHOAATENIbCTBA MITH 1IENsM
Haka3aHus (IIPECTYIJICHWE PACKPBITO WM TNPEJOTBPAIIEHO, BPEX PA3IMYHOIO XapakTepa BO3MEIIEH,
HE00XOAMMOCTHU B MCIIPABJICHUH JIMLIA HE UMeeTCs U T.1.).

Hepe):[ MMPaBONMPUMEHUTECIIEM CTOUT CJIOKHAA 3aJaqy — HaWTH CAWHCTBCHHO BCPHOC PCIICHUC,
OTBEYAIOIlee WHTEpecaM CTOPOH IMPECTYMHOro JesHus u oOmectBa B nenoMm. Tak, M.M.Kopanés,
oOpaiiass BHUMaHuE€ Ha TO, YTO B JIIOOON KHUT€ O MPECTYIJICHUSX MOXKHO HAlTHM OTBET Ha CaMbIi
KaBep3HBIH BONPOC OTHOCHUTENIBHO KBAIU(UKALMKU OTAEIBHBIX CIy4aeB, HO, «IIPAKTUYECKH HU B OJJHOM
TaKOM MOCOOMU HET YETKHUX, KOHKPETHBIX, HEJABYCMBICIEHHBIX PEKOMEHIAINM, KaKoi Mepe Haka3aHHs

! Cokonnckuii B.C. Hudopmaruka meauiasl. — M.: U3natensctBo «Ilo3HaBarenbHas kaura mirocy. — 2001, — C. 17.
? Tam xe. — C. 13.

* Tam we. — C. 11 - 12.

* Tam xe. — C. 13.
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ClIeTyeT Mo/ABeprarh B MOJOOHBIX CIyyasx 3a conesiHHOE» . BMecTe ¢ TeM, 3T0 HMeeT BaKHOE 3HAUCHHC.
Benp, ecnmu BUHOBHBI OCBOOOXIAeTCSl OT Haka3aHHs (MJIM OHO YPE3MEPHO MATKOE), TO 3TO MOMKET
MIPUBECTH K YyBCTBY 0€3HAKa3aHHOCTHU, YTO Oy/IeT criocoOCTBOBAThH ACKAIAIMHU MPECTYITHOTO MOBEICHUS.
Ecnu >xe Ha3HayaeTcss Haka3aHHE, KOTJAa MOXXHO OOOHTHCH 0€3 peajbHOro €ro HCIOJHEHHs (MU
HaKa3aHHe Ype3MEepHO CTPOroe, He OTBeYarollee 0OCTOSITENHCTBAM JIe)la U JIMYHOCTH BUHOBHOT'O), TO 3TO
OPUBOAUT K O3JIOONEHHOCTH M MCTUTENBHOCTH. MHCTUTYTBI OCBOOOXKICHHMS OT YrOJOBHOM
OTBETCTBEHHOCTH M HaKa3aHUs MOTYT UIpaTh MO3UTHUBHYIO POJIb — CIIOCOOCTBOBATH MPENYNPEKACHUIO
NPECTYNHBIX JESHUH, HO B CiIydae aJeKBAaTHOIO MX NMpPUMEHEHUs. J[aHHOe CBOWCTBO OBLIO OTPaXEHO B
YK P® 1996 rona, B KOTOPOM BIEPBBIE OBLIO 3aKPEIUICHO B 3aKOHOJIATEILHOM TOPSIKE, YTO 3aJadyaMu
VYK PO sBnsieTcst He TOJILKO OXpaHa pa3IMyHbIX 00BEKTOB, HO U MIPEAYIPEXKICHHUE MPECTYILUICHU (CT. 2).

CymiecTBOBaHWE HMHCTUTYTOB OCBOOOXKIEHHS TMPUBOAUT K JUCKYCCHSIM IO THpobieme
COOJIIOJICHUST HEOTBPATUMOCTH YTOJIOBHOW OTBETCTBEHHOCTH, B OCOOEHHOCTH, B TEpPUOJ JCHUCTBUS
MPEABIIYILIEr0 YTOJIOBHOIO 3aKOHOAATENBCTBA, B KOTOPOM CYIIECTBOBAJI COOTBETCTBYIOLIMI NMpUHIMI. B
YK P® 1996 roga mpuHIMI HEOTBPATHUMOCTH YT'OJIOBHOM OTBETCTBEHHOCTH HE BKJIIOUMIIA, XOTS OH U
OBLT TIpeAyCMOTPEH CT.6 MoensHOro KOZeKCa®. [IpoTtuBHukM BkItoueHUs ero B YK P® oTHOCAT 3TOT
MPUHLIMII K YTOJIOBHO-TIPOILIECCYAIbHOMY IpaBy. Tam, IeHCTBUTENBHO, PEaTU3yIOTCs 3aaul PACKPHITHS
MPECTYIUICHUs, HO Ha YTOJOBHO-TpoleccyanbHblil kojeke PO (B manmpHeiimem — YIIK P®) mo cBoeit
NPUPOJE BO3JIOKEHBI (DYHKIMM pealM3aliy 3a7ad W LeJNed MaTepHallbHOTO TIpaBa, a HMMEHHO —
yroyioBHOro. [IpuHIMI e HEOTBPATUMOCTH OTBETCTBEHHOCTH JOJDKEH OBITh MPUCYI MaTepHATIbHOMY
npaBy, TeM Oojiee, UYTO €ro OCO3HaHHWE CYOBEKTOM HMEET TIEepPBOOYEPETHOE 3HAUCHHE JUIs
MPEAYNPEKACHHUS HOBBIX IPECTYIJICHUN.

B pasHble 3moxu M B pasHBIX TOCYJapCTBaX MCKaIM pa3jIMyYHbIE CIIOCOOBI pa3peleHust
KOH(MIMKTHBIX UHTEpecoB cTopoH. B bensruu B 1935 rony nosiBunach albTepHATUBHBIA BUJ YTOJIOBHOMN
OTBETCTBEHHOCTH, CYIIHOCTb KOTOPOW 3aKJIOYaeTcs B TOM, 4YTO IPaBOOXPAHUTENIbHBIE OPIaHbI
OTKa3bIBAIOTCS OT YrOJIOBHOI'O MPECIEAOBAHMUS JHIA, €CIM IOCIEJAHEE COIVIAIAeTCA YIUIaTUTh B
roCy/lapCTBEHHYIO Ka3HY YCTaHOBJICHHYIO JEHEKHYI0 cyMMy. BHaualie 3T0 Kacanochb HE3HAYUTENbHBIX
HKOHOMMYECKUX MPECTYIJICHUH (CaHKLIMS 32 KOTOpbIE HE MpeBbIlaia 5 Jer), eclii OOBHHSIEMBIH MpHU
3TOM HE OTpHULa)l cBoel BUHBIL. [IpeciieoBanack Takke 11€Jb YCTPAHUTh MIPU TaKUX YCIOBUSAX U3JIULIHEE
cynebHoe pa3OupaTensCcTBO. AHAJIOTHYHBIN MHCTUTYT BO3HUK U B Hujepnangax (caHkiusi HOMycKanach
no 6 ner). JlaHHas MOJAENb B TEOPHUU CTajlia HA3bIBaThCA — «HHUICPIAHACKO-OENbruiicKasy, WIN
TpaHcakius. Bropas Monenb, MOJNydYMBIIAsS pPACHpPOCTpPaHEHHE B 3apyOeKHOM 3aKOHOAATEILCTBE,
HazbIBaeTcs Meauanueid. OHa MOXeT ObITh IPOCTOM MM KOMIUIEKCHOM, a €€ CYIIHOCTh 3aKJIF0UaeTcsl B
WCIIOJIB30BAaHUH MOCPEAHUYECKON MPOLEAYphl CIHEUUATBbHO YINOIHOMOYEHHBIX UISI 3TOTO OpPraHOB AJis
MPUMHUPEHUS TTOTEPIIECBIIIECH CTOPOHBI C OOBUHSIEMBIM.

Taxk HaszpiBaeMas wuAesd BHECYAEOHOTO pa3pelieHHs HaxXOIUT CBOE OTpaXXeHHe U B
MEXIYHApOAHBIX JOKYMEHTaX, B YacTHOCTH, oao0peHa KoMUTETOM MHMHHCTPOB TOCYIapCTB,
apiaomuxcss wieHaMmu Cosera EBponbel u  mpenamnonaraercst €€ nanbHedmiee passutue. [lpu
ONpeAeNEHHBIX TMOJTOXKUTENBHBIX MOMEHTaX IMOJO0OHON albTepHATUBHON YTOJOBHON OTBETCTBEHHOCTH
HeNb3s HE yKa3aTh U OTPULIATEIIbHBIE MOMEHTBI, CYIIIHOCTh KOTOPBIX CBOJUTCS K TOMY, YTO MOKHO OyzeT
n30exaTh YTOJIOBHOIM OTBETCTBEHHOCTH, 3aIIATUB OMPEIEIEHHYIO CYMMY.

OcB000k/IeHNE OT YrOJIOBHOM OTBETCTBEHHOCTH, KaK IO MPEKHEMY 3aKOHOIATENIbCTBY, TaK U IO
JEeUCTBYIOIIEMY, BO3MOKHO OBUIO Ha pa3HBIX CTAJUSX YrOJOBHOIO CYAONPOM3BOJCTBA, €CIU UMEIOTCS
OCHOBaHUS Ul OTKa3a B BO30YXJAEHMM YrOJOBHOIO Jena uiM ero npekpamieHus. Tak, YK P® 1960 r.
MpeycMaTpuBail OCBOOOXKIEHNE OT YTOJIOBHOW OTBETCTBEHHOCTH C MPUBJICUEHUEM K a]MUHUCTPATUBHOMN
otBeTcTBeHHOCTH (cT.50-1), Cc mepemaueii nena B ToBapuIIeckuii cyn (ct.51), ¢ mepenadyeit BAHOBHOTO Ha
MOPYKHU TPYAOBOTO KoyiekTHBa (cT.52). JlaHHOe OCBOOOXKIEHHME JIONMYCKAJIOCh B CIIydae COBEPIIECHUS
MPECTYIUIEHUH, HE TMpeACTaBIfIONMX O0iblIoi olmecTBeHHOW omacHoctd. OpnHako B 1990 rony

!B cr.: Henommsimast T. Mepa Haka3aHus MOHSTHE U KPHTEPHH €& onpeenenns cyaoM // Yromosroe mpaso. — 2003. — Nel —
C. 41.

% VronoBHblii 3aKkoH. OMBIT Teopernueckoro moxenuposanus / Ots. pen. B.H.Kympssues, C.I.Kemuna / Axazemusi Hayk
CCCP. UnctutyT rocynapcersa u npasa. — M.: «<tHAYKA». — 1987. — C. 25.



Komuter koncturynmonnoro Hagzopa CCCP B cBOEM 3akiIFOYEHHMH MPHUIIET K BBIBOAY O TOM, YTO
JaHHbIE OCBOOOKICHUS MPOTUBOPEYAT MPE3YMITIIUN HEBUHOBHOCTH, TaK KaK MO3BOJISIFOT MPU3HATH JIHIIO
BUHOBHBIM B COBEPILEHUH MPECTYIIEHUs 0€3 pacCCMOTPEHUS Jejia B CyJIe U BBIHECEHHUsSI OOBUHUTEIBHOTO
npurosopa’. OHaKO 06palIeHHe K PE3yMITIHH HEBHHOBHOCTH HENB3s MPH3HATH yIAdHBIM, IIOCKOIBKY
OHa B XOJ/I€ YTOJIOBHOI'O CYAOIPOM3BOJCTBA HapyllaeTcs HE OAMH pa3: MpU BO30YXKIEHUH YroJIOBHOTO
nena (BMHAa HE YCTAaHOBJEGHA CYyIOM), IPU YTBEP)KICHHH OOBHHUTEILHOTO 3aKIIOYEHHsS (BHHA He
YCTaHOBJIEHA CYJIOM), IIpY Ha3HAUYEHUHM CyJbEN cyaeOHOoro pa3ouparesbeTBa (IIpU OTCYTCTBUM BUHBI J1E€J10
JOJHKHO OBITh MPEKPAIICHO).

[Tpu 3TOM yrojoBHOE 3aKOHOAATENILCTBO CaMO JONYCKAET BapUaHThI, KOTJa JIEJI0 MOXET ObITh
IpeKpaleHo 10 cyneOHOro pa3OuparenbCcTBa, B YAaCTHOCTH, IMPH OCBOOOXIAEHHUH OT YroJOBHOH
OTBETCTBEHHOCTH B COOTBETCTBUHU C NMpUMeUaHUsAMH K cTaThiM OcoOeHHoi yactu YK P®. JIubo, kak
yka3biBaeT X./[.AJIMKIIEpOB, CYyIIECTBOBAaHME MHCTUTYTOB, MCKIIIOYAIOIIUX IPECTYIHOCTh JAESHMUS,
IpearnoiaraeT yCMOTPEHUE YaCTHOI'O JIMLA B BOIIPOCE O HAIMYMM WM OTCYTCTBHM BUHBI B ITOBEIECHUU
apyroro muia’. K TakiuM HHCTHTYTaM MOXHO OTHECTH HEOOXOIMMYIO 000pOHY, IIPHUMHHEHHE BPEa IIPH
3aJiepKaHNU JIMILY, COBEPILUBLIEMY IIPECTYIUIEHUE, a TaKXkKe KpalHsas HeoOXoquMocThb. UTo ke Kacaercs
CyJa, KaK €IMHCTBEHHO YIOJHOMOYEHHOI'O rOCYAapCTBOM OpraHa, B KOMIETEHIIMH KOTOPOTO IpPHU3HATh
WIN HE MPU3HATH YeJloBeKa BUHOBHBIM, TO B cooTBeTcTBUM ¢ Konctutymusamu kak CCCP, tak u Poccun,
HOCHUTEJIEM CYBEPEHUTETa U €JUHCTBEHHBIM HCTOYHUKOM Biactu B Poccum sBusercs eé
MHOT'OHAIIMOHAJIBHBIA HAapoJ, KOTOPBIH OCYIIECTBISIET CBOIO BJIACTh HEMOCPEICTBEHHO, a TAKXKE Yepes
OpraHbl rOCyapCTBEHHOM BJIACTU M OpraHbl MECTHOrO camoymnpasieHus. [loaTomy ToBapuiieckue Cyssl
U TPYAOBBIE KOJUIEKTHBBI, KaK 4acTh OOIIEro, UMENU M UMEIOT OINpe/le€HHbIEe MOJTHOMOYMS MO CBOEH
IIPUPOJIE.

X JI.AnuknepoB MmoaJepkKUBajl B LEJIOM OTMEHY TaKuX BHJIOB OCBOOOXKIEHHS OT YrOJIOBHOM
OTBETCTBEHHOCTH, IIOCKOJIbKY B pe3yJibTaTe€ UX pealusaluu Ccyd, M[Opokypop JubO0 oprax
IIPEBAPUTENILHOTO PACCIIEOBAHUS C COIJIacHsl IPOKYpopa, MpeKpallas yrojoBHbIE Aeja M0 yKa3aHHBIM
OCHOBAHUSIM, OCYIIECTBIILIM MO €r0 MHEHHIO JACKPUMHUHAIM3AIMIO U MEPEBOJ OOIIECTBEHHO OIACHOTO
JesiHUs U3 pas3psaa NMpecTyIUICHUH B aJMUHUCTpaTHBHbIE MOCTynku. Bmecre ¢ tem, X./[.Anuknepos
[IPEJICTABIsUl HEONpABJAaHHBIM HUCKJIIOYEHHE U3 I[E€peuHsT BUJOB OCBOOOXKJEHUS OT YroJOBHOM
OTBETCTBEHHOCTH TaKOr0 BHJA, Kak OCBOOOXKIEHME C Iepefadeil Juua Ha IOPYKH TPYJOBOIO
kosutekTuBa. [Ipuuém, B 000CHOBaHME CBOEH TOUKHU 3pEHUS aBTOP MPUBOINI BBICOKYIO 3(h(hEKTUBHOCTD B
60opb0e ¢ MpecTyIUIeHUs MU HEOOJbIION U cpeaHen TSOKECTH . HeTtpyznHo 3aMeTuTh, 4TO NpHU MOIXOAE O
3aKOHHOCTH, OOOCHOBAHHOCTH CYIIECTBOBAHMSI PACCMAaTPUBAEMBbIX HHCTUTYTOB OBUIM HCIOJIb30BaHBI
COBEpPILIEHHO pa3Hble KpuTepuu. [Ipeacrasisercs, 4To pa3pelieHne Ha3BaHHOW MPOOJIEMBI I0JIKHO OBITh
UHBIM. Bo-TIepBbIX, XapakTep U CTeNeHb OOLIECTBEHHOW OMACHOCTH COBEPUIEHHOIO AESHUS HE JIOJIKHBI
IIPEBBINIATh CPEOHEN TsDKECTH. B 3TOM cilydae NpH HaJIWYUMM COOTBETCTBYIOIMX OCHOBAaHUM MJIs
0CBOOOXKJICHHUSI OPUEHTHP JOJKEH 3aBUCETh OT I0OpPOBOJIBLHON BOJIM 00BUHsIeMOro. Eciyu BUHOBHOE JIHIIO
HE BO3pa)KaeT MPOTHUB NpEKpallleHus Jejia MO BHIIIEHa3BaHHBIM OCHOBAHUSM U OCO3HAET, UTO B ITOM
cllyyae ero BUHOBHOCTB IpeJIojaraercs, To 0co0oi He0OOXOJUMOCTH U KOHCTAaTallul OYEBUAHOTO IS
Bcex (akTa cyaeOHbIM OpraHoOM He UMeeTcs (OH MOJApPa3yMeBAaeTCsl COOTBETCTBYIOIIMM JOKYMEHTOM, Ha
OCHOBAHUHU KOTOPOT0 BUHOBHOE JIUIIO0 OCBOOOXKJAETCS OT YTOJIOBHONH OTBETCTBEHHOCTH).

K tomy xe, B aeiicrBytomiem YIIK PO, B rnase 40, perynupyercss 0coOObIi MOPSAOK MPUHATHUS
CyAe0HOT0 pelIeHNs IPU COrTIACHH OOBUHSAEMOTO C MPEIbsIBICHHBIM €My OOBUHEHHEM. JlaHHBII MOPSI0K
IpenrnoyiaraeT  BbIHECEHHE  OOBHMHUTENBHOTO  MpUroBopa  0e3  OCYyLIECTBIEHHS  CylneOHOro
pa3buparenbCcTBa. YKa3aHHas Mpolelypa OTpakaeT CYIIHOCTh M MPABOBYIO MPUPOAY CYIIECTBYIOLIETO B
3apy0eKHOM 3aKOHOJATENbCTBE MHCTUTYTA CAEIKHU O MPHU3HAHUM BUHBI, LIEJIb KOTOPOrO 3aKII0YaeTCs B
M30EraHnN POBEICHNMS TPOMO3/KOTO CyIeOHOTO CIEICTBHS MIEPe/l CYIOM MPHCAXHBIX . HecMoTpst Ha To,
YTO BOIPOC O BUHOBHOCTH WJIM HEBUHOBHOCTH JIMIIA 3/1€Ch, B KOHEYHOM CYETE, peIliaeTcsi CyJoM, caMo

! Becrruk Bepxosroro Cyma CCCP. — 1991, — Nel. — C. 45.
2 Amukniepos X.JI. OcBOGOXK/ICHHE OT YrOIOBHOI OTBETCTBEHHOCTH. YKa3. cod. — C. 82.
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YIPOILIECHHUE MPOLEAYPBI JOIMYCKAET ONMPEAEIEHHBIE AaHAJIOTUN B MTOAXOJE K Pa3pelICHUI0 BO3HUKAIOIIHAX
IpU 3TOM BOMNPOCOB. W TONBKO B ciydae, €ClIM JIMLO HE CYUTANO ceOs BHUHOBHBIM HIIM JKEJIaio
paccMOTpeHHsT OOCTOSITENbCTB Ji€da B Cylde, TO 3TO JOJDKHO ObITh NPENsATCTBUEM [Uld JIIOOOMH
aJIbTEPHATHUBHOMN YrOJIOBHOW OTBETCTBEHHOCTH. OHAKO MPU ONPEICICHUN KelaHHUsI CyObeKTa HU UM, HU
CyIOM H€ YYMTHIBACTCS BIIMAHHME KaK Ha IPECTYIIHOE IIOBEJCHHE, TaK M HA €ro IMOCIeIyollee
BOJICU3BSIBIICHUE BIMSAHUS HEOCO3HAHHOTO. J[s paspemieHus NTaHHOW MpoOiaeMbl TpeOyeTcs U3MEHEHHE
KOHLENTYaJIbHONW OCHOBBI YTOJIOBHOT'O 3aKOHOJIATENIBCTBA, @ 3aTE€M €0 CTPYKTYPBI U HOPM.

1.2 Jlekuus Ne 2 (2 yaca)

Tema: Buabl 0cB000K1€HNSI OT YTOJOBHON OTBETCTBEHHOCTH
1.2.1 Bonpochbl jieK1um:
1. OcBOoOOXIeHHE OT YIOJIOBHON OTBETCTBEHHOCTH B CBSI3H C JICATEIbHBIM PACKAsTHUEM.
2. OcBOOOXIEHHE OT YTOJIOBHOM OTBETCTBEHHOCTH M HAaKa3aHUS B CBSI3U C IPUMUPCHUEM CTOPOH.
3. OcBoOOXaeHHE OT YroJOBHOM OTBETCTBEHHOCTH IO JeJlaM O TIPECTyIUIEHUsIX B cdepe
DKOHOMMYCCKOM JIeITECIALHOCTH.
4. OcBOOOXIEHHE OT YroJIOBHOM OTBETCTBEHHOCTM W HAKa3aHUS B CBA3M C HCTEUEHUEM CpOKa
JTABHOCTH TIPUBJICUCHHS K YTOJIOBHOW OTBETCTBEHHOCTH.
5. IIpaBoBoe mosnoxeHue Juila, 0CBOOOKIAEHHOTO OT YTOJIOBHOW OTBETCTBEHHOCTH.

1.2.2 KpaTtkoe coep:kaHue BOIpoCoOB

MHOXeCTBEHHOCTh BUJIOB OCBOOOXKIEHUSI OT YTOJIOBHOM OTBETCTBEHHOCTH CTaBUT BOIIPOCHI MX
Kiaccuukanuu. B teopun cymectByeT kiaccupukamnys Ha obmue (nmpeaycMorpeHHsie B O0miei qactu
YK) u cneunansabie Buasl (B Ocobennoii yactu YK).

B 3aBucuMocTH OT TPaBOMOYHMI MPABONPHUMEHUTEIFHOTO OpraHa [0 OTHOIIEHUIO K
OCBOOOKICHHUIO OT YTOJIOBHOH OTBETCTBEHHOCTH Pa3IMYalOTCs JUCKPELMOHHBIE (KOT/Ia OCBOOOXKICHUE
SIBJIICTCSL TIPABOM, a HE OOS3aHHOCTBHIO COOTBETCTBYIOIIMX OpPraHOB, Hampumep, ct. 75-76, 90, 337, 338
YK) u umnepaTUBHbBIE HOPMBI, MIPeIycMaTPUBAIOININE O0S3aHHOCTh OPTaHOB 1O OCBOOOXAEHUIO (CT. 78,
81, 84 u 60abmmHCcTBO HOpM Ocobennoi yactu YK).

Bo3MoxHBI U ipyrue KiaccU(pUKaIMK, HalpUMep, YCIOBHbIE (MPEABABISAIOTCS OINpeleléHHbIe
TpeOOBaHUS WM YCIOBHS s OCBOOOXKIEHHUS), K KOTOPbIM OTHOCHTCS OCBOOOXKIEHHE OT
OTBETCTBEHHOCTH HECOBEPIICHHOJIETHUX C IPUMEHEHHEM K HUM MPUHYIUTEIBHBIX MEpP BOCIIUTATEIBHOTIO
Bo3zaelicTBUsl. K 0O€3yCIOBHBIM OTHOCATCS BCE WHBIE BHJIBI OCBOOOXKICHHS OT YrOJOBHOMH
OTBETCTBEHHOCTH.

1. OcBoGoxk1eHue OT YroJI0BHOI OTBETCTBEHHOCTH B CBSI3H € [eSITeJIbHBIM pacKassHueM

Cratbst 75 YK PO copepxuT npu3HaKu paHee HEU3BECTHOI'O BU1a OCBOOOKIEHUS OT YrOJIOBHOU
OTBETCTBEHHOCTH, CBSI3AHHOT'O C JEATEIbHBIM pacKasHUEM. B MCTOpHM yroJOBHOTO 3aKOHOJATEIbCTBA
MMEIOTCSI HECKOJIBKO IOJIOKEHUH, SBIAIOLIUXCS, [0 CYTH, INPEAIIECTBEHHUKAMHM [JAaHHOM HOpMBL. B
npumeyanuu K cT.174 YK PCOCP npeagycmaTpuBanoch 0CBOOOKIEHHE OT YTOJIOBHOM OTBETCTBEHHOCTH
JMIA 32 Jayy B3STKH, €CJIM OHO JTOOPOBOJIBHO 3asBISUIO O JAaHHOM (hakTe. AHaJIOrMYHOE MOJIOKEHHE
obuto BKItOUeHO B mpumeuvanue k cr1.64 YK PCOCP «M3mena Pomuney, ecnu nuumo mpu 3TOM HE
COBEpLIAJI0O HUKAaKuX JedcTBuil. B nelictByromen penakuuu 4.1 c1.75 YK PO npemycmarpusarotcs
CIIEYIOIIME OCHOBAHMS Uil OCBOOOKIEHHSI OT YrOJOBHOW OTBETCTBEHHOCTH B CBSI3U C JAESTEIbHBIM
packasiHHUEM: a) COBEpIIECHUE MPECTYIUICHHUs BIEepBble; 0) TaHHOE MPECTYIUICHHE SBIsETCS HeOOJBIION
WIK CpelHeW TSHKECTH; B) JIMLO TOCIE MPECTYIJIEHUS MPOSBUIO JEATENbHOE pacKasHUe, TO €CTb
JIOOpPOBOJBHO SIBUJIOCH C TOBHHHOM, CIIOCOOCTBOBAJIO PACKPBHITHIO M PACCIEIOBAHHUIO IMPECTYIJICHUS,
BO3MECTMJIO MPUYMHEHHBIN yiiepO WM MHBIM 00pa3oM 3aryiauiio HACTYNUBIIUN BpPEJ; T') BCIEACTBHE
JEeSATENbHOTO pacKasiHUs JHIO IepecTano ObITh OOIIECTBEHHO OnacHbIM. Bce deTklpe mepeuncieHHble
OCHOBaHUS ABIIAIOTCS 00S3aTeIbHBIMU JUIsl NPUMEHEHUsS JaHHOM HopMmbl. Bmecte ¢ Tem mpu ux



YCTaHOBJICHUH WJIU TOJIKOBAHUM MOTYT BO3HUKATh M BOSHUKAIOT Pa3JINYHbIE BOIPOCHI.

[Tox nMUIIOM MOHMMAETCS «TOJBKO BMEHsieMoe (pU3MYecKoe JIMI, JOCTUriiee Bozpacray (cr.19
YK P®), ycranonennoro HacrosmuM Komekcom (c1.20 YK P®). M3 nanHoro ompeneiacHus: BEITEKAET,
YTO 3aKOHO/IATEIIb PACCMATPUBACT CyOBEKTa Kak (pu3nuecKkoe 1o, Kak OyATO OH He 00J1a1aeT MCUXUKOM
B BHJIC OCO3HAHHON U HEOCO3HAHHOW YacTel, y KOTOPhIX HET HUKAKHX 3aKOHOMEPHOCTEH, BIUAIOMIUX Ha
MOBEJCHHE MHIMBUAA, JIMOO OHO HACTOJIBKO HUYTOXKHO, YTO UM MOJKHO TpeHeOpeyb. YKe OJIUH ITOT
BOIIPOC 3aTparuBaeT TIIyOOKyl0 MpoOsieMy, HE pa3peliéHHYI0 B YrOJOBHO-NIPAaBOBOW cdepe, XOTd
COBPEMEHHBIE HayUHbI€ TOCTUKEHUS, B TOM YHUCIIE, IICUXOJIOTMUECKUX HAYK ITO3BOJISIFOT 3TO clenarhb. g
Hayaja ClIeyeT YTOYHHUTb, YTO JIMIIO SIBISETCS HE MPOCTO (HU3MUECKHUM, a «Icuxodundeckum». Takoe
YTOYHEHHUE aJIeKBAaTHO JCHCTBUTEIHHOMY IOJOXKEHHUIO M OyAET AaBaTh HEOOXOANMYIO OPUEHTALIUIO JJIs
JabHENIINX UCCIIEJOBAaHUM B TaHHOM HaIPaBJICHUU.

[TonsiTne «BHIEpBBIE» HEOOXOAMMO pacCMaTpuBaTh C IOPUIMYECKOW TOYKH 3pEHHs, a He
¢daktuuecku. B YK P® B Hacrosimiee Bpemsi crieliaibHO HE OTOBApPUBAETCS, YTO JIUIO, OCBOOOXKIEHHOE
OT YrOJIOBHOM OTBETCTBEHHOCTH, cuuTaercss HecyauMbIM. B 1.2 ¢1.86 YK P® nannblii Bonpoc peuiaercs
[0 OTHOIIEHHUIO K OCBOOOXKIEHHIO OT HakazaHus. [1o3TomMy OTCYTCTBHE CYAMMOCTH M BCEX IPABOBBIX
MOCJICJICTBHM, CBSI3aHHBIX € CcyauMOCThIO (1.6 ¢T1.86 YK P®) mo cMmeicity 3akoHOATEIbCTBA B MOJHOM
Mepe JOJKHO MPHUCYTCTBOBATh B CIydasXx OCBOOOXKIEHHS OT YTOJOBHOM OTBETCTBEHHOCTH. Tak, B
cymectByromei 1o 8 mexadpst 2003 roma 4.2 c¢r.16 YK P®, naromieii onpesenenne HEOTHOKPATHOCTH,
yKa3bIBAJIOCh, YTO MPECTYIUICHHE HE NPU3HAETCA COBEPIIEHHBIM HEOJHOKPATHO, €CJIU 3a paHee
COBEpLIEHHOE TPECTYIUIEHUE JIMLIO ObUIO B YCTAHOBJIEHHOM 3aKOHOM MOpPSAKE OCBOOOXAEHO OT
YrOJIOBHOM OTBETCTBEHHOCTH JIMOO CYAMMOCTh 3a paHEe COBEpHIEHHOE JUIIOM MpecTyIUIeHHuEe Oblia
MOranieHa WiK CHATA.

TakuMm 006pazom, IPEKHsS CYAUMOCTh MOCIIE UCTEUEHHS YCTaHOBICHHOTO CPOKa JaBHOCTH JHOO0
JI0 €r0 MCTEUYEHUS, €CJIM UMEETCs OIpeNeeHHE CyJia O MOralleHuyd CyAMMOCTH IO XOAAaTaliCTBY paHee
CyOIUMOTO, WIH TMpeAblAyliee OCBOOOXKIEHHE OT YrOJOBHOW OTBETCTBEHHOCTH 10 Pa3lUYHBIM
OCHOBAHUSIM, JTaXK€ €CJIM OHO ObUIO (DaKTHYECKH HE OJHMH pa3, 10 3aKOHY HE SBISIOTCS MPENSATCTBUSIMHU
JUIS TOTO, 4TOOBI CUMTATh JIMIO, «BIEPBBIC» COBEPLIMBIINM TMpecTyrieHue. COOTBETCTBEHHO, Kak
yka3biBaeT X.J[.AlMKIepoB, 3aKOHOAaTENb «TEOPETUUECKH JIOYCKAaeT HEOJHOKPATHOE OCBOOOXKIEHUE OT
YIOJOBHOH OTBETCTBEHHOCTH JIHIA, PAaHEe COBEPIIMBIICTO MPECTyILICHHE» . OXHAKO 316Ch TEOpHs
pacxoaMTcs C NpPakTUKOW. B mpaBONpUMEHMUTENBHOW NEATENbHOCTH BpSA JIW MOXHO BCTPETHUTH
HEOJJTHOKpaTHOE OCBOOOXKJICHHE OT YTOJOBHOM OTBETCTBEHHOCTH, B YACTHOCTH, BCIIEICTBUE AEATEIHHOTO
packasiHus, B OTHOCUTEIbHO HEOOJIBIION MPOMEKYTOK BPEMEHH, MTOCKOJIbKY CyZeOHas MpakTHKa B TAaKUX
CUTyalUsAX UJET MO MyTH Ha3HAYEeHUs PeajbHOI0 HaKa3aHMs, €CIIU /10 3TOT0 YK€ ObUIO 0CBOOOXKICHHUE OT
YTOJIOBHON OTBETCTBEHHOCTU. (DAaKTHUECKU MOJIyYaeTCs, YTO CYAbl YYUTHIBAIOT MPEXKHIO CYIUMOCTD,
XOTS 110 3aKOHY Y HUX JUIS 9TOTO HET OCHOBaHMH.

YcTaHOBIIEHUE COBEPIIEHNUS IPECTYIUIEHUS caMo I10 cebe BO3BpalllaeT Hac K UCTOKaM U OCHOBaM
YU€HHUS O MPECTYIUIEHHMH BO BCEM €ro MHOrooOpa3uu M MPOTHBOPEUUSX, MPEJICTABICHHE O KOTOPBIX
pacKpbIBaeTCs B MHOTOUMCIIEHHON JTOTIOJHUTEIBHOM JIUTEpaType U He SBJISETCS NPEeAMETOM HACTOSILEro
nocobus. MoxHO UL OOpaTUTh BHUMAaHME Ha cienyrounii MmoMmeHT. IlpectyrieHne o3HayaeT, uTo
JIMIIO «II€PEeCcTyNaeT», UM HapyllaeT YCTAaHOBJICHHbBIE B O0IECTBE HOPMBI MoBeieHUs. OHAKO ABISIOTCA
J YCTaHOBJIEHHBIE B 3aKOHE IMPEANUCAaHUS O XapakTepe IOBEACHHS OOIIENPUHITHIMU HOPMaMH
MOBEJICHUsI, KOTOpble COOMIOJAa0TCd B OOLIECTBE, TO €CTh SBISIETCA JIM 3aKOH COLMAJIbHO
o0ycnoBiieHHbIM? MOXET JIi 4elOBeK COBEPLIUTh TO, YTO OH HE 3HAET, HE BUJIEN M HE Cibllan?
Hakonen, mouemMy WHIMBUAY YCTAaHABIMBAIOT 3alpeThl, €CIM COIJIACHO IICHXOJOTHYECKUM
3aKOHOMEPHOCTSIM OHH BBI3BIBAIOT O0paTHBIM 3(@exT (SIBHBIA WM CKPBITHBIA, B TOM YHCIE,
3aMemsieHHOro jaedcTBust)? M 3TO mpu TOM, YTO 4YENIOBEKY C JETCTBA M Ha BCEM MPOTHKECHUM KHU3HU
BHYIIIAIOT, YTO OH CBOOOJEH, MpaBja, HE MOSCHSSA, OT 4Yero, mouemMy M Juisg dero. Hamuume y kaxaoro
YeJ0BeKa I[EHTPAJbHOW HEPBHOW CHCTEMBI, BCET/la pearupyromeid Ha OKpYXKAloIlyl0 pealbHOCTb,
MO3BOJISIET YIPOCTUTh PACCMOTPEHHE €ro «CBOOOIBI» 0€3 HEOOXOAMMOCTH OOpalIeHHs K TPOMO3IKHM
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BUPTYAJIbHBIM KOHCTPYKIUSM TaBTOJIOTMYECKOIO XapakTepa U CHEKYJIATHUBHBIM yMO3AKIHOYEHUsIM. UTo
KacaeTcs MHIMBHUIYaJIbHOTO PEarupOBaHMUs JIUIIA HA KU3HEHHYIO CHUTYallMIO, TO JaHHBIN (PaKT yKa3bIBaeT
HE Ha «CcBOOOAY», a Ha CBOEOOpa3He €ro BHYTPEHHETO0 MHpPa, KOTOPOE MOKHO CBECTH K CTEIEeHH
OCO3HaHUS JMIOM MUPOYCTPOMCTBA U CBOErO MecTa B HEM. M3ywas nurepaTypy IO JaHHBIM BOIIpOCaM
CTYICHT MOXeT yOeIUThCs B OOOCHOBAaHHOCTH TaKHUX BOIPOCOB M OTKPBITH APYrHE€ MPOTUBOPEUHS U
poOIEMBI.

OcBoOokieHne OT YroJIOBHOW OTBETCTBEHHOCTH B CBA3M C JCSTEINbHBIM pacKasHUEM
JOIMYCKAeTCsl 3aKOHOJATeJIeM IPH COBEPIIEHUH MPECTyIUIeHUs HeOonbmol mnmm cpenHeil Tsokectn. C
OJTHOM CTOPOHBI OIpENEICHUE THXKECTH COBEPIIEHHOIO JEsHHUS HE MPEJCTaBIIseT OCOO0OW CII0KHOCTH.
CornacHo 3aKOHa KaTerOpUM MPECTYIJIEHUH ycrtaHoslieHbl B cT.15 YK P®, xoTopeie onpenenstorcs B
3aBUCUMOCTH OT pa3Mepa CaHKUUU, MPEAyCMOTPEHHBIX CAMHMM XK€ 3aKOHOJATeIeM B cTaThsaX. OJHAKO UX
KPUMUHOJIOTHYeCKasi 000CHOBAHHOCTb OCTAETCSl OTKPBITHIM BorpocoM. Ho eciu axe He paccMaTpuBaTh
000CHOBAaHHOCTh YCTaHOBIICHHBIX B CT.15 YK P® kputepueB paziencHus MpecTYIUICHUN 0 CTENEHHU
TSOKECTH, TO HENb3sl HE 3aMETUTh JAPYrylo, 0ojee BaXXHYI0 MpOoOJieMy NpU YCTAaHOBICHHH CTEICHU
TSDKECTU NpecTyruieHui. 11o cMbicay yrosoBHOro 3aKOHOAATENbCTBA XapaKTep U CTENEHb MPECTYIHOrO
BpeZia JOJDKHBI OMPENENsaTh TshKecTh npectyrienus. Oanako nonoxenus cr.15 YK PO ykaspiBatoT Ha
TO, YTO TSKECTh MPECTYIJICHUN ONpeessieT He NPUUMHEHHBIN UM NPECTYIHBIN Bpell, & YCTAaHOBJICHHAS
3aKOHOJIATEIEM CaHKIIMS.

KoHeuHo ke, 3aKkoHOIATeNh B IMPOLIECCe KPUMHUHAIM3ALUUU JESHUS MPEIOoaraeT Xapakrep U
CTENEHb BO3MOKHOT'O MPUYMHEHUS BpeJa TEM WIM MHBIM MPECTYIUICHUEM, UYTO JOHKHO YUUTHIBATHCA U
OTpa)kaTbCs B CaAHKLUMM 32 COBEPIIEHHOE IpecTyluieHHe. BmecTte ¢ TeM HOPMAaTUBHBIA NOAXOH K
OTIPEJICIICHUIO TSDKECTH MPECTYIUICHUH Ben€T K (popMain3My B MPABONPHUMEHUTEILHON JEATEIBHOCTH U
WTHOPUPOBAHUIO PEAIbHOM KU3HEHHOU cuTyauuu. Tem He MeHee, B TEOPUU UMEIOTCSI MHEHHSI, COTJIaCHO
KOTOPBIM HOPMATHBHBIM IOPSJAOK YCTAHOBJICHHUS CTEIEHU TSDKECTH IPECTYIUICHWM HE TOJIBKO HE
MOJIBEPraeTcss COMHEHHUIO, HO JIeJaroTcsl TMOMBITKU YyTBepKIeHuss ooOpatHoro. Tak, B.B.Mainbues
[oJjlaraeT, 4YTO CaHKLIMS HOPMbI 3aKOHA OTpakaeT B ce0e TSHKECTh MOCHEACTBUN IPECTYIHOrO
nocsratenbctBa’. TeM caMbIM BBOIHTCS MPEe3yMIIHsT KPUMHUHOJIOTHYECKOH OOOCHOBAHHOCTH HOPM
3aKOHA, OJHAKO JOBOJIBHO 4YaCThIe M3MEHEHMs 3aKOHOJATEIbCTBA, KOTOPBIE MOTYT NPOUCXOIUTh U B
YCIOBUSX OTHOCUTEIHHOW SKOHOMHYECKON U COIMAbHON CTaOMIbHOCTH, CBUIECTEILCTBYIOT HE B MOJIB3Y
TakoW TOYKH 3peHus. Bpaa nmu kTo 000cHOBaHHO Oy/ET OIpoBEprarh, 4To 0€3 YCTAaHOBJIEHUS! KPUTEPHEB
IPECTYITHOTO Bpela BO3MOXHO NpPOBEIEHHE KIacCHU(UKAMU NPECTYIJICHUH MO CTENEeHU TSHKECTH.
Enunoro kputepust s Kiaccu(HUKaUM BCEX BMJIOB Bpena 1O IOCIEIHEr0 BPEMEHM B TEOPUM HE
MpeAJIaranoch.

IIpn paccMOTpeHHMM IOHATUS YrOJOBHOM OTBETCTBEHHOCTH, O KOTOPOM TOBOPWJIOCH BBIIIE,
TaK)kKe MOT'YT BO3HHMKATh PA3JIMYHbIE BOIPOCHI U MyTH UX pa3pemieHus. MoXHO, KOHEYHO, CChUIAThCs Ha
MPaBO KaXKJIOTO0 MMETh CBOE MHEHHE, HO BPSI JIU OyAeT MYAPBIM HAaXOJUTh B 3TOM «YyTEIICHUE» IS
YCTaHOBJICHHBIX MOJIOKEHUH B TEOPUH U 3aKoHe. KoHeuHO, KaX bl I0-CBOEMY MpaB, MOCKOJIbKY J1H000e
CyObEKTUBHOE BHJCHHME IMpOoOJeMbl HMeEeT OmpeAeiaéHHOe BHyTpeHHee oOocHoBanue. Ho ans
3aKOHOAATENS HEJOMYCTUMO «yCIOKauBaTh» ce0s TeM, YTO pElIeHHE O BapHaHTE MOHSATHS YTOJIOBHOM
OTBETCTBEHHOCTH WJIM WHOTO TOJOXEHHS MPUHATO OOJBIIMHCTBOM ToJIOCOB. Takoi cmoco® MpUHATHS
3aKOHOB CYILIECTBYET, HO IOHSTHO, YTO OH HHMKAaK HE TapaHTUpyeT MX 00O0CHOBaHHOCTU. MyapocTb
MIpaBUTENsl JOJDKHA TPOSBISITHCS HE B CChUIKE Ha (haKT MPUHATHS 3aKoHa (TeM Oojee, 4TO OH caM
YCTaHABIIMBAET TaKue MPOLEAYPbl U MOXKET UX MEHATbH), a B HAXOXJACHUU OOIIEro 3HAMEHATeNs BCEX
CYIIECTBYIOIIMX B3IVISJIOB HA Ty WM HHYIO mpoOieMy. Tem Oonee, 4TO Ha 3aKOHOJATEIbHOM YPOBHE
MIOHSTHSI YTOJIOBHOW OTBETCTBEHHOCTH HE CYIIECTBYET, a YKa3bIBaIOTCS TOJILKO OCHOBaHUS i He€ (CT.8
YK P®). B mocnenHee BpeMs NpU TPHUHITHH 3aKOHa B TMOCIEIHEM pPACKPBIBAIOTCA COACpIKAHUE
CYUIECTBYIOIIMX B HEM TepMUHOB M MOHATHH. Takoe HampaBieHUe SBIsETCS OOOCHOBAaHHBIM U
HEO0OXOTUMBIM, TIOCKOJIBKY 3aKOH OTpe/eisieT HOPMbI U MpaBUiia MOBEACHHUS, a I UX COOMIOJCHUS OHH
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0€3yCIIOBHBI JIOJIKHBI ObITh YETKMMH, SICHBIMHM U MOHSATHBIMM Ul JIIOOOr0 UX ajpecara, HE3aBUCHUMO OT
ero oOpazoBaHHMsi M HHTEIUIEKTa. Ha 3TO yKa3plBaJOChb M paHEe B TEOPUU YrOJIOBHOTO IIpaBa
(U.bexkkapua), W [uid YroJOBHOTO 3aKOHOJATEIbCTBA, OCOOEHHOCTH KOTOPOIO IPOSIBJISIOTCS B
BO3MOYKHOCTH JKECTKOTO BMELIATEIbCTBA B OYKBAJIbHOM CMBICIE€ B JKM3Hb YEJIOBEKA, SBIISAETCS
0€3yCIIOBHO HEOOXOIUMBIM.

[TonsiTue KOOPOBONBHOM SIBKM C MOBHHHOW B YrOJOBHOM 3aKOHOJATENILCTBE TAaKKe HE Ma&Tcs,
4TO SIBJISIETCS €M0 OYEPEAHBIM HENOCTATKOM. B Teopuu nox Takoil sBKOM IOHUMAETCsl aKTUBHOE JCHCTBUE
JIMIIa, COBEPIIMBIIETO MPECTYIICHHE, CBI3aHHOE C OOPAIIEHUEM O COACSTHHOM B KOMIIETEHTHBIC OpPTaHbl.
Cunraercs, 4TO Takas siBKa JI0JKHA OBITh COBEpILIEHA HE O] BIMSHUEM NPUHYXICHHUS UM CUTYyallUH,
KOI'JIa IPOTUB JAaHHOI'O JIMIA cOOpaHO JOCTaTOYHO JOKA3aTEeNbCTB €0 BUHBI. XOTS TYT BO3HUKAET BOIPOC
O NOHATUY NPHUHYXICHHsI, KOTOPOE MOXKET ObITh B CaMbIX pa3iinyHbIX (opmax. Benp ecim He Oyner
HUKAKOTO NPUHYXICHUS, 3HAYUT HAa CyOBEKTa HET HUKAKOrO JaBJICHHUS, KOTOPOE 3aCTaBHIO ObI €ro
Hanucath 3asBJICHUE U (WIM) OIPUNHTH B MPaBOOXPAHUTEIbHbIE OpraHbl. ECiM yuyuThIBaTh, YTO BHEIIHEE
MOBEJICHUE ONpEeINseTCs BHYTPEHHUM MHPOM 4YeJI0BeKa, TO 0e3 JalbHEeHIIero BHEITHETO MPUHYKICHUS
BHYTPEHHUN MHp CyObEeKTa ocTaéTcsi TeM xke. B cBOO ouepenb 3TO yKas3bIBaeT Ha TO, YTO y MHIUBHA
HEOTKy/Ja Oy/eT BOZHUKHYTh JKEJIaHUI0 WK NOTPEOHOCTH 00palaThCs B IPAaBOOXPAHUTEIbHBIE OPTaHBbI.

[TosTOMy BHelIHee MPUHYXAECHUE NPU sIBKE CyOBEKTa C 3asiBJICHHUEM O COJCSIHHOM UM BCErja
HUMEETCsl, CIIeI0BaTEeNbHO, BOIIPOC MOXKHO CTaBUTh O (hopMax Takoro npuHyxaeHus. Ilo cmeicay, koTopoe
3aKJIa/IbIBACTC B TEOPUU B IOHATHE «I00POBOJIBHOM SBKHM» TaKOe MPUHYXIAEHUE HE JOJKHO HOCUTh
KECTKOM W HEOTBpAaTUMOH (OpPMBI, TpU KOTOPOH CYOBEKT CTaBHTCS TIepell BBIOOpOM: JHMOO OH
oOparaercsi ¢ J0OpPOBOJIBHOMN SIBKOM O MOBUHHOM MO0 K HEMY IIPUMEHSIOTCS MEPhl YTOJIOBHO-TIPAaBOBOTO
pearupoBaHus B IIOJIHOM Mepe. Bmecre ¢ TeM, B IpPaBONPUMEHUTEIBHOM IIPAKTUKE CaMH
IIPABOOXPAHUTEIIBHBIE OpraHbl IOPOM HACTOMYMBO IPENJIAraloT AAKe 3aJCpKaHHOMY JIMIy Hanucarb
3asBICHHE O «I0OpPOBOJIbHOW» sIBKE B «OOMEH» Ha MaKCHUMAJbHOE CMSTYEHHE YrOJIOBHOMN
OTBETCTBEHHOCTU (YTO [JaJIeKO HEe BCerjza Tak XOTs Obl MOTOMY, YTO HEPEAKO pelieHue o0 3ToM
NPUHUMAET Jpyroil opran — cya). CylIecTBYIOLIYIO NPaKTUKY O(GOpMIIEHHUS JAOOPOBOJIBHOM SIBKH C
IIOBUHHOW BO BpEMs IPUBJIEYECHUS K YrOJIOBHOM OTBETCTBEHHOCTH, IIPU OCYILIECTBIEHUHU JIOIpoca
CIEAYyeT B LEJIOM MPHU3HATH MOPOYHOM, HE3aKOHHOW, MMEIOUIEH HEraTUBHOE B IIEJIOM BO3JCHCTBUE B
obmectBe. W coBeplieHHO HEOOXOAUMBIM, Kak oTrMmedaeT X.[l.AnMKIepoB, sSBISETCS pa3rpaHUYeHue
TOHSTHIl «IPH3HAHHE BHHBD) M ICATEIBHOE PACKASHHE» B CHIIY WX HETOXIECTBEHHOCTH'. I100GHBIN
MOJIXO/ yMalseT pojib U aBTOPUTET HE TOJBKO 3aKOHA, HO M MPO(ECCHOHATU3M NPaBOIPUMEHUTENEH,
KOTOpbI€ OOJIbIle, KaK MPaBUIO, HUYEro HE MOTYT NPEUIOKHTh BUHOBHOMY JMI[y B OOMEH Ha €ro
IIPU3HAHUE KaK IIEPBOOYEPETHOTO YCIOBUS «PACKPBHITHUSD MPECTYIIEHHSI, OJHOBPEMEHHO CHUMAIOIIETO C
HCIIOJIHUTEJIS OTBETCTBEHHOCTh B CJIydae JAajJbHENIIEero N3MEHEHHs] 00CTOSATENbCTB JIea.

Bonpoc 0 «mocTaTOYHOCTHM» JOKAa3aTENIbCTB BUHBI AJI TPUBJICYEHUS JIMLA K YTOJIOBHOMN
OTBETCTBEHHOCTH TaKK€ SIBIISIETCS HEOJHO3HAYHBIM, B TOM YHUCIIE, B CUIIY CYLIECTBOBAHUS NPE3YMIILUU
HEBHHOBHOCTHU. [Ipencrasnsercs, 4To NOAX0/ K pa3pelIeHHIO TAKOW CUTYyalluH, B 0COOEHHOCTH, COTJIACHO
CYIIECTBYIOIIEMY NPUHIUMNY CYOBEKTUBHOIO BMEHEHHS YrOJOBHOM OTBETCTBEHHOCTH, JOJKEH
ONpeeNsAThC € Y4YETOM BHYTPEHHEIO OTHOLIEHUS caMoro cyObekTa. JlokazarenbCTB BUHBI Yy
MIPABONPUMEHHUTENSI HA CAMOM JIeJieé MOKET ObITh MPEJOCTAaTOYHO, HO B MEPBYIO OYepeb HEOOXOAUMO
OpPUEHTHPOBATHCS Ha JINYHOE MpEACTaBIEHUE 00 ATOM Yy JIMIA, KOTOpoe oOpaliaercss B KOMIIETEHTHBIE
OpraHbl O COBEpPUICHMM IPECTYIUIEHHA. B Teopum TakkKe CUMTAETCS, YTO €CIM JIMLO 3aAepXkKajd 0
[I0JI03PEHHIO B COBEPIICHUH IPECTYIJICHUS (3HAYUT UMEIOTCS I0CTATOYHbBIE JUIsl STOTO OCHOBAHUS), TO C
IOPUINYECKON TOUKM 3pEHUs Yy JIMIa HET OCHOBAHMU AJsi oOpalleHusi ¢ 3asiBJICHUEM O J0OPOBOJILHOM
SIBK€ C TOBUHHOW. B 3TOM MOXHO YCOMHHUTBCS, MOCKOJIBKY €CIH CyOBEKTY M3BECTHO, YTO HECOOOIEHUE
UM OIpeaeNEHHBIX (PAKTOB BOCIPENATCTBYET MPUBJICUEHHE €r0 K YrOJOBHON OTBETCTBEHHOCTH, TO MPHU
TaKMX YCJOBHSIX HMMEIOTCA BCE OCHOBAaHMS ISl OOpallleHus ¢ 3asiBICHHEM O JI0OPOBOJBLHOW SIBKE C
IIOBUHHOM.

B oTHomeHnu paccMaTpuBaeMoro OCHOBaHUSI B TEOPUH CYLIECTBYIOT BOIPOC O HEOOXOAMMOCTHU

! AmxnepoB X.JI. OcBoOOX/IeHHE OT YrOJIOBHOM OTBETCTBEHHOCTH. — YKa3. cou C. 33.



WIA OTCYTCTBUM TaKOBOW JIMYHOIO M HENOCPEACTBEHHOIO OOpalleHus JIMLA C 3asBICHHEM O
n00poBONbHOM siBKe. X.J[. ATTMKIIEPOB JOIMYCKAaeT MHOT000Opa3re JaHHOW MPOIEAYPhl, B YaCTHOCTH, Yepe3
[IOYTOBOE  OTHpaBjieHHWe, 1o  TenedoHy, dYepe3  ONU3KHUX, 3aKOHHBIX  IIpEJICTaBUTENIEH
HECOBEPLICHHOIETHEr0” i T.1. [IpeCTaBIseTcs:, 4To JaHHAs TOUKA 3PEHHS SBISETCS 0OOCHOBAHHOM, HO
IpU YCIOBUHM, €CJIM JAHHOE JIMLO BIIOCIEACTBUU IIOATBEPIUT paHEe 3asBICHHBIE CBEIEHUS B
ycranoBiieHHOM YIIK P® nopsnke. HeonHO3HauyHbIM B TEOpUU SBIAETCS BOIPOC O IIPU3HAHUU
JIOOpOBOJIBHOM SIBKM B Cilydae, KOTJa BUHOBHBIM NPHU3HAET CBOIO BMHY TOJIBKO YacTH4HO. Mcxons u3
IIPE3yMIILIMA HEBUHOBHOCTH pEIIATh BOIPOC O IOJHOM MWJIM YAaCTUYHOM IMPU3HAHUM BUHBI BO3MOJKHO
JMILIB TOCJE UCCIEOBAaHUS BCEX 0OCTOATENbCTB Aena. M ecnu mojsHoe MpU3HAHUE BUHBI M I€ATEIBHOE
packasiHue ¢ y4€TOM IOCJIEAHET0 HE BBI3bIBAET CIIOPOB, TO IPU YaCTUYHOM NPU3HAHWUU BUHBI BpsJ JIU
JOIYCTUMO CYMTaTh pAacKasHUE JesITEIbHbIM, IO3BOJISIIOIMM OCBOOOXKIATh JIMLO OT YroJOBHOM
OTBETCTBEHHOCTH. Benb yacTMUHOE NpHU3HAHME BUHBI CBUJETEIBCTBYET O TOM, YTO MOTHUBBI ITOBEACHHUS
BUHOBHOT'O TOBOPSIT O €r0 KeJIAHUHM M30€XaTh OTBETCTBEHHOCTH 3a COBEPIIEHHOE JI€IHUE U BbI3BAaHHbIE
3TUM TOCHeAcTBUSA. TeM cambIM, 37€Chb HET MOJIHOIO BO3MELICHMsI NMPUYMHEHHOIO yliepda U MHOTrO
3aryiaXkMBaHUs BpeJa MO0 CTpEMIICHHs K 3TOMY, a JIMLO HE YTPaTWJIO OOLIECTBEHHYIO OMACHOCTh XOTS
OBI TIOTOMY, YTO MOJHOCTBIO HE PACKASIIOCH B COACSTHHOM.

He Bo3HMKaeT BONpPOCOB O HAJIMYUM JTOOPOBOJILHOW SIBKM C MOBUHHOM B TOW CHUTYallMM, KOTAA
MIPABONPUMEHHUTEIO HEU3BECTHO O COBEPIICHUHU MPECTYIUICHHS 100 JHII0, KOTOPOE ero coepummio. B
HACTOSIIIMK MEepUOJl MOTHUBBI CaMOI0O JESTENbHOTO pPACKasHUS 3aKOHOJATeJIeM HE NPUHUMAIOTCA BO
BHUMaHUE, 4YTO CJEAyeT IPU3HATH CIIOPHBIM, IIOCKOJbKY OHM HENOCPEICTBEHHO XapaKTepPU3YIOT
JUYHOCTh I1003PEBAEMOro, OOBUHIEMOIO WJIM HOJACYAMMOIO, €ro HCHPaBUMOCTb, a uepe3 3TO
OTPaXXKal0TCs U Ha XapaKTepe U CTENEHU OIMACHOCTH COBEPIIEHHOIO UM JAESHMUS, a TAaKXKe Ha JIOCTHKEHUE
nesedt HakazaHus. [Ipo6neMaTHYHOCTh JTaHHOTO MOJI0XKEHUs 000CTpHUIIach 1OCe U3MEHEHNH, BHECEHHBIN
B YromnoBHbIH Konekc PO denepanbubivM 3akoHoM Nel62-D3 ot 08.12.2003T., corimacHO KOTOPBIM OBLIO
YCTaHOBJICHO TpeOOBaHUE B TOM, YTOOBI JIMIO BCIEACTBUE ACATENBHOTO PACKASHUS MEPECTalo ObITH
obmecTBeHHO onacHbM. O MOCIEeTHEM B MEPBYIO OYEpe/lb CBUACTEILCTBYET HE BHEIIHEE NOBEJCHHE, a
MMEHHO MOTHUBBI U LIEJIH, 10 KOTOPBIM JIMIIO HAIKCAJIO 3asiBJICHUE O JOOPOBOJIBHOMN SBKE C MOBUHHOM. B
IIEJIOM XapaKTep U CTENEeHb OOIIECTBEHHON OMACHOCTH JIMIIA PACKPBIBAET €0 BHYTPEHHEE MPEICTABICHUE
O XapakTepe MHUpPOYCTpOicTBa U €ro 3akOHOMEpHOcTe. MarepuaabHoe  MHPOBO33pEHHE
(xopmycKyJsipHas TpUpoJia) CO34a€T OCHOBAHMSI JJIi BO3HMKHOBEHMS MBICIEH O BO3MOKHOCTH
IPUYMHEHUS BpeJa APYroMy UYelIOBEKY MM KaKOro-Jmbo COOOLIECTBY, MOCKOJIBKY OTAENSET MHIUBUAA
OT JApyroro, oOmiecTBa W Mupa B IejoM. HemarepualibHOe MHPOBO33peHHE (BOJIHOBAs MPUPOJIA)
XapaKTepu3yeT B3aUMOCBA3aHHOCTb KaXJIOTO YEJIOBEKa C JPYruM, OOIIECTBOM U MPHPOJIOH, BCIIEACTBUE
4yero MpUYMHEHUE Bpela IpyroMy O3HadyaeT NpUYMHEHHE Bpena camoMy cebe. Takas opueHTauus
IIPEMSITCTBYET MPECTYITHON U pa3pyIIUTEIbHOW HANPaBIEHHOCTU NoBeneHus. OTCrofa cleayeT, uyTo Ui
OIIpeJIeJIEHUs] XapaKTepa U CTENEHH OOLECTBEHHOW OMAaCHOCTH JIMIA HEOOXOAUMO YUUTBIBATh XapaKTep
€ro MUPOBO33PEHUS, a TAKKE MOTUBBI U LIE€TH TOOPOBOIBHON SBKH C TOBUHHOM.

CriocobcTBOBaHME CYyOBEKTa PACKPBITHIO M paccieqoBaHuI0 (TMocieaHee TpeOoBaHHE BHECEHO
@enepanbHbiM 3akoHOM Nel41-®3 ot 29.06.2009r.) mpecTymiaeHUs] BO3MOXKHO B CaMbIX Pa3IUYHbIX
¢dopmax, ykazaHHBIX B y4eOHOH M MOHOrpau4ecKoil JMTeparype, CMBICI KOTOPBIX CBOJUTCA B
COJICHCTBUIO IPABOOXPAHUTEIBHBIM U  CyJeOHBIM oOpraHaM B  YCTAHOBJIEHMHM (PaKTHUYECKHX
00CTOSITENLCTBA JIeda M MPEJOCTaBICHUH MX JI0Ka3aTeIbCTB JIUIsl OJHOTO PACKPBITUS MPECTYIJIECHUS U
ero cneaoB. OAHMM U3 00s3aTENbHBIX NPU3HAKOB TMPECTYIUIEHUS SBISETCS €ro oOIlecTBEHHas
OIaCHOCTh, KOTOpas B PEaIbHOCTU CBOAUTCS (IOJDKHA OMPEAETSAThCA) K pa3Mepy MpecTyIHOro Bpena,
NPUYMHEHHOTO TpecTyryieHueM. Jlng mnpuHSATHS —pemieHuss o0 OoCBOOOXKIEHMHM OT  YrOJIOBHOM
OTBETCTBEHHOCTU B CBSI3U C JICSATEIbHBIM packasHUEM IIPOBO3IJIAIIAETCS TpeOOBaHHWE BO3MELICHMS
MPUYMHEHHOTO yliepOa WM HMHBIM 00pa3oM 3ariakMBaHUE BpeAa, MPUUYUHEHHOTO MPECTYIJICHUEM.
OnHako mpexJe YeM TOBOPUTh O BO3MEIIEHHM YyiuepOa WM Bpelra, HEOOXOIUMO €ro OIpeaesuTh.
HeBepHo roBopuTh, YTO AaHHOE MPECTYIJICHHUE HE MPUYMHUIO HUKAaKoro Bpeaa. MHaue cpa3y craBuTCs
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M0/ COMHEHHUE OJMH W3 00s3aTeNbHBIX MPU3HAKOB MPECTYIUICHUS — OOLIECTBEHHAsl OMAacHOCTh. B Tom
4uclie, MOKYIIEHUE, yrpo3a U APyrue JeUCTBUs, B pe3yJIbTaTe KOTOPBIX HET MaTePUANIbHBIX MOCJIEICTBHM,
00s3aTeIbHO MPUYMHSIOT pPa3jIMyYHbI HeMaTepUabHBI BpeA: ICHUXWYECKUH, OpraHU3allMOHHBIN,
WJICOJIOTUYECKNN WIIH MTOJTUTUYECKUN U T.[.

Bosmenienne ymiep0a BO3MOXKHO pPa3iMYHBIM MYTEM: BOCCTAHOBJICHHE MaTepUaIbHOIO WU
HEMaTepUaIbHOTO Bpe/a; MPeIOTBPAIICHIE HACTYIUICHHUS OJM3KUX WM OTAAJEHHBIX TOCIEICTBUI; UHAS
KOMIIEHCAIUsl 10 COIJIAIEHHI0 CTOpPOH. HaumMeHblIMe CIOKHOCTHM BO3HUKAIOT IPU ONIPENEICHUU U
BO3MEIICHUH MaTepuanbHOro Bpena. [lpm Hammumm (U3MYECKOro Bpeda BO3HHUKAIOT OMPECIIEHHBIC
CJIOKHOCTH, IOCKOJIbKY BO3HHMKAIOT BOIPOCHI €r0 PaBHOLICHHOW 3aMeHbl. Jlis pa3pemeHus cUTyaluu
HEO0OXOIMMO OTpPa3UTh B 3aKOHOJNATEIBCTBE KAaK OOBCKTHBHBIC KPUTCPUU PA3IMYHBIX BHJOB, B
YaCTHOCTH, (PU3MYECKOr0 M MCUXMYECKOTO Bpela (KpaTHbIE BEJIUYUHBI, B 3aBHCHUMOCTH, HAIPUMEpP OT
MUHUMAJIBHOTO pa3Mepa OIUIaThl TPyAa), TaKk U cyObekThBHBIC. OTHa4a JaHHOTO BOMPOCA HAa OTKYII
CyIbsIM BeIET K HEOJHO3HAYHON CyneOHON MpaKTHKE W HEPEIKO MX MPOU3BOIY, YTO HE CIIOCOOCTBYET
CHIDKCHUIO HAMPsDKEHHOCTH B OOIIECTRE.

Emé Gosee ciaoXHBIM SIBISIETCS OIpeeTeHHe TICUXUYecKoro Bpena. M aTo npu Tom, 4TO OHO U
TO JK€ MPECTYIMHOE BO3JCUCTBUE JIMOO OJHU M T€ K€ TMOCIEACTBUS MOTYT COBEPIICHHO Pa3JIMYHBIM
o0pa3oM BIMSTH Ha MOBEAEHUE U cOcTOosiHUE morepreniiero. CoOOCTBEHHO, 3TO 3aBUCUT OT OTHOIIECHHUS
WA K TPOUCXOIAIIMM C HHUM COOBITHSIM. A OTHOIICHHE (DOpMUPYETCS 3aJ0KEHHBIM B HETO
MHUPOBO33PEHUEM, CHCTEMON IEHHOCTEH, OLIEHKOW Kak ceOs, Tak M MPOHCXOAAIIUX >KU3HEHHBIX
00CTOSITETTLCTB, IOHUMAaHUS JIMIIOM CMBICTIA )KU3HH, OMPEISIISIFOIIMX B IIEJIOM MOTHBBI U LIEJTH TIOBEICHUS
gyenoBeka. CII0XHOCTh MPECTYMHOTO Bpela, 3aTparuBarollero INCUXUYECKyl cdepy HHAMBHIA H
oOmiecTBa B IEJIOM, JO HACTOSIICTO BPEMEHW HE IMO3BOJIHIIA PA3PEHINTh CHUTYAIlMI0 HA YpPOBHE
3akonogarenscTBa. Kak ormerun W.KanTt, aeiictBurenbHoe ObITHE JAa&TCs HAM C Pa3HBIX CTOPOH WIH B
TpEX BUAAX: KaK SIBJICHHUS BHYTPCHHHE, WIN TcUXUdeckue (OBITHE B HAC), KaK SIBJICHHS BHEITHHE, WU
¢usnueckue (ObITHE BHE HAC) M KaK BO3MOXKHOCTH SIBJICHM, HEOMpPEIeNEHHOE ObITHE, WU MpeIMeT
BooGue’. Tlocnensuil BUL PacKphITh B JJAaHHOW paboTe HE MPEACTaBISAETCS BO3MOXHBIM, HO M OH, TaK
CKa3aTh, "pacTBOpsieTcs" B MEpPBBIX JIBYX. BMecTte ¢ TeM BceM Ha3BaHHBIM SIBJICHUSAM MPHUCYLIE OJHO
CBOMCTBO, 0€3 KOTOPOrOo HHU OJAHO W3 HUX HE MOXET OBITh MPOSIBJICHO B PEAIBHOCTH, a UMEHHO —
oOnananue, nposiBienue unu yrpara sHepruu. H.C.Tarannes npujaBan Oobliioe 3HAUY€HHUE MOHATHUIO
BpeZla B YIOJIOBHOM TIpaBe, Iojaras BO3MOXKHBIM OOBEM M DHEPrUI0 MPECTYIMHOTO BpeJa CUHUTATH
"OCHOBaHMEM ISl YCTAHOBJIEHUSI OTHOCUTEIBHON YrOJOBHON BaXXHOCTH JESHUS U ISl ONpPEAEIICHUS
3aKOHOJIaTEJIEM Pa3MEPOB YTOJIOBHOM Kapbl"z. HecmoTpst Ha 1aBHOCTH BBICKa3aHHOM MBICIIHM, OHA JIO CHUX
MOp HE MOJy4Yusia HE TOJIBKO JIOCTOWHOro €€ 3Ha4deHHsl, HO U BOOOIIE KaKoro-inbo OTpakeHUs B
YTOJIOBHOM 3aKOHOJATENIbCTBE.

Bmecre ¢ Tem sHeprus sBIseTCS HEOTHEMIIEMBIM MPU3HAKOM JIOOOTO TMPECTYNMHOTO Bpena,
KOTOPBIN uepe3 mpucyliee e CBOHCTBO BO3ACHCTBHSI 001a1aeT ClIOCOOHOCTHIO 3aTparuBaTh OXpaHseMble
OTHOIIEHHUS, YTO MOXKET TMPOUCXOJUTh TOJBKO 4Yepe3 TCUXUYECKyIo cdepy moTepreBiiero. Bompoc
BO3HUKAET B OIpPENEICHUH KPUTEPHUS Pa3pyIIUTEIHHOTO BO3ACWCTBUSA HAa WHAMBHUAA M CIIOCOOOB €ro
n3MepeHus. B Teopun 000CHOBaHHO OTMEYAeTCs, YTO OMpeAeNieHHe pa3Mepa BPEIHBIX MOCIEICTBUN
yIIHUpaeTcss B OCHOBHOM B MpoOJeMy HeMaTepuaabHOTO BpeAa, CBOMCTBA KOTOPOTO HE MO3BOJSIOT
HETIOCPEJICTBEHHO MPUMEHUTh (DU3UYECKHe NMPUEMBI U METOJbI MCUucleHus. Bmecte ¢ Tem mmeercs
BO3MOKHOCTb OIOCPEAOBAHHBIX U3MEPEHUN MPU MOMOILIN YKOHOMETPUU, TICUXOMETPUH, COLIMIOMETPUU U
T.1. B Teopuu mnpeiaraiuck pa3iauvHble KPUTEPUU WU3MEPEHUs MPECTYMHBIX mociuenctBuil. Tak, ecnu
JUCKPETHOE KOJIMYECTBO XAPAKTEPU30BAIOCh MPEPHIBHOCTBIO W PA3ACIEHHOCTHIO BO BPEMEHH W
MPOCTPAHCTBE, TO CYUTAIOCH BO3MOXKHBIM M3MEPEHUE BPEMEHEM H MPOCTPAHCTBOM. pyrum KspHTepneM
MpeaJiaraii CYUTaTh LEHHOCTh MMYILIECTBA, ACHEKHbIE 3HAKWU, MHbIE KOCBEHHbIE M3MepeHus . OgHako
JAJIeKO He JII000H MPECTYITHBIN BpeI YeJI0BEKY MOKHO BBIPA3UTh Yepe3 MaTepHaTbHbIC IIEHHOCTH.

Hcxons v3 1eNoCTHON, B3aMMOCBA3aHHON (PH3UUYECKON M TICUXWYECKOW KOHCTUTYIIMH YEeIOBEKa,
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MOXHO NPEIJIOKUTh YHUBEPCAIbHBIA KPUTEPHUM ICUXUYECKOTO M HMHOTO HEMATEpUaIbHOTO BpEla,
IIPUYUHAEMOTO YEJIOBEKY B pE3yJbTaTe IIPECTYIIHOIO BO3ICHCTBUsA, a HMEHHO, CTENEHb IIO0TEPU
YEJIIOBEKOM CBOEH JKU3HEHHOU 3Hepruu. HecMoTpss Ha BUAUMYIO CIOKHOCTh JAHHOTO KPUTEPHS, TEM HE
MEHee, B CHITY B3aMMOCBSI3aHHOCTH U IIEJIOCTHOCTH MPOSBICHUN (PU3HUUECKOTO U IMCUXUYECKOTO YPOBHS,
MIPEACTABIISIETCS BO3MOKHBIM H3MEHEHUE SHEPreTHUYECKOro MOTEHIMAlla YeJIOBEKa 0 IPECTyIHOTo
MOCATAaTeIbCTBA HA HETO M TOCNE. DTH U3MEHEHUS] BO3MOXHBI NP (PUKCAIIMH dJICKTPUIECKUX CUTHAJIOB,
B YaCTHOCTH, ONPEJEIEHHBIX TOUYEK KOPbI FOJIOBHOIO MO3ra, TOHyca MBI yenoBeka. [Ipuuém, cnenyer
MPOBOJUTh KaK PETPOCIIEKTUBHBIE U3MEPEHUS IPU MCIIOJIb30BAHUH CHEUAIBHBIX MCUXOJIOTHYECKUX U
[ICUXUATPUYECKUX METOJUK MCCIENOBaHUsS JIMIA, TaK M €ro MOCTIPECTYHOE COCTOsiHUE. J[nHammuka
KOJIMYECTBEHHBIX U Ka4ECTBECHHBIX M3MEHEHUN CUTIHAJIOB MCCIENYEMBIX Y4aCTKOB OpraHM3Ma MHIMBHUAA
JaCT HAIPABJICHUE U OPUEHTUPHI U1 ONIPEACIICHUs CTEIIEHN IPUYMHEHHOTO Bpea.

[TogoGHBIN MOAXOA TaKXKEe MOXKHO HCIOJIb30BAaTh B OTHOIIEGHUHM CYOBEKTa MPECTYIUICHUS B
CUTYyalluu, KOTJa MPECTYIUICHMH OBbLIO COBEPIIEHO B COCTOSHHUM BHE3AIHO BO3HUKILIETO CHIIBHOTO
IYIIEBHOTO BOJIHEHHS, BBI3BAHHOTO HACHJIMEM, H3/€BATEIIbCTBOM MM TSHKKUM OCKOPOJEHHEM CO
CTOPOHBI ~MOTEpHEBIIer0 JUOO UWHBIMU MPOTHBONPABHBIMU MM  aMOpPAJbHBIMU  JIEHCTBUSMU
(Oe3nelicTBUEM) MOTEPIEBIIETO, @ PABHO JUIMTEIbHON NCUXOTPaBMUPYIOIIEH CUTyallMel, BOSHUKIIEH B
CBA3M C CHCTEMAaTHYECKUM NPOTHUBOIIPABHBIM WJIM aMOpalbHBIM NOBeAeHUEM mnorepneswero. [lpu
HayyHO OOOCHOBAHHBIM IOAXOJ€ K MCCIEIOBAHHUIO JAHHOI'O BOMPOCA HE TOJIBKO OTHANal0T HEPEAKO
CIOPHBIE BOIIPOCHl CTOPOH O XapakTepe U CTENEHU MPUUYMHEHHOTO BpeAa, HO U B pe3yjbTare
KBaM(UKAIMA JSSTHAH MOXET OKa3aTbCs IPOTHUBOMOJIOXKHOM, ecmu OyaeT BBISIBIEHO, YTO
MepPBOHAYAIIbHBIN TOTEPIEBIINNA MPUUMHUI MPUBICKAEMOMY K YTrOJIOBHOH OTBETCTBEHHOCTH OOJIbIIE
Bpena, 4eM rnociennuil eMy. Ilpeacrasisercs, 4To MEepBOHAYAIBHBIE CIO0KHOCTH B pealn3aliy TaKoro
moAxoAa K ONpPENETCHUI0 pa3Mepa MPUYMHEHHOTO MPECTYIUICHHUEM IICUXUYECKOIO M HHOTO
HEMaTepuaIbHOro Bpea yepe3 HeOOJIbIION TPOMEXYTOK BpEMEHH Oy1yT OIIPABIaHbI.

B Teopuu u npaBONpHMEHUTENBHONW MPAKTUKE CTAaBUTCA BOIPOC O TOM, HA YTO K€ JeJaTh B
IIEPBYIO0 OYEPENb OPUEHTHUP IPU OLICHKE JEATEIBHOIO PACKasHUA: Ha «IEITEIBHOE» WU «PACKasHUE».
Tak, JI.B.I'oji0BKO moyiaraet, 4To B BBIPAXKEHUU «IEATEIBHOE PACKasHHE» aKLUEHT CIIEyeT CTaBUTh Ha
IIEPBOM CJIOBE, [TOCKOJIbKY «II€PBOCTEIIEHHOE 3HAUEHUE UMEIOT 0ObEKTUBHO BbIpAKEHHBIE IEHCTBUS, a HE
€ro CyObeKTUBHOE OTHOIIICHUE K nponcxonﬂmeMy»l. [IpencraBnsiercs, YTO NOCTABIEHHBIA BOIPOC Cpa3y
YBOAUT B CTOPOHY OT IMPABHUJIBHOIO pa3pelIeHUs] €JUHOTO M B3aMMOCBSA3aHHOTO NOHATHA. Ecnm nmno
packasiyioch, TO OHO IPUMET BCE OT HETO 3aBUCSILIUE MEpHI Ui BO3MEIIEHUs IPUIMHEHHOTO yiiepoa, 1is
MHOTO 3arjakMBaHUs Bpela, IPUUMHEHHBIX COBEPIICHHBIM UM MPECTYIJICHUEM. A €CI BUHOBHOE JIULO
IPUHUMAET UMEHHO TAKUE JIEWCTBUs, TO OHU U CBUIAETEIBCTBYIOT O JEATEIBHOCTH packasHusa. MHoM
ITOAXO0J pa3pylIacT HEPa3pbIBHOE €UHCTBO AEITEIBHOIO PACKASHUSA.

[Tpu mpumenenun 4.1 c1.75 YK P® ocraéres emé onuH HeManoBaXKHBIN JJIsl COONIIOICHUS TyXa,
MIPUHIIMIIOB U OYKBBI 3aKOHa MOMEHT. Eciii B pealbHOCTH UMEIOTCS BCE TepeUrcIeHHbIe OCHOBAHUS IS
OCBOOOYKIEHHSI BUHOBHOTO JIMIIA B CBSI3U C JESATENIbHBIM pacKasHUEM, TO CyJIeOHBbIH OpraH, UCXOAs U3
TEKCTa HOPMBI, MOXKET U HE OCBOOOJUTH OT YIOJIOBHOW OTBETCTBEHHOCTH. Takoe MOJOXKEHHE MOXKET Ha
MIPaKTUKE CO3/1aBaTh MpoOJIeMy OCBOOOXIEHMS JIMIa HE TOJBKO B CUTyallMM COBEPILIEHUS UM HOBOI'O
IPECTYIUIEHHUs Cpa3y WIM uepe3 HeOOJIbIoe BpeMs Mocie MoJ00H0ro ocBo0oXkaeHus. MOXeT U He ObITh
(hakTUYEeCKH TIPEKHEH CyIMMOCTH, HO CyIy JaHO MpPaBO HE OCBOOOXKAaTh Jnio. JlaHHas curtyamus
co3maércs TeM, uto HopMa 75 YK P® saBisieTcs IUCKPELMOHHON, YTO OCTABIISAET IUUPOKUHA IIPOCTOP IS
CYJEHCKOTr0 YCMOTPEHMsI, CIIOCOOHBIN cO37aTh HEraTUBHBIE IMPABOBBIE U COLUAIbHBIE IOCIEJCTBUS B
obmecTBe. Bmpouem, B TeopuM BeayTCs AUCKYCCHM O TOM, HEOOXOAMMO JIM HaJlM4yhe BCEX
00CTOSATENLCTB, YKa3aHHbIX B 1.1 ¢T.75 YK P®, nns 0ocBOOOXKIEHUS B CBSI3U C JAEATEIBHBIM pacKastHUEM
win HeT. [IpOTUBHUKY HAJIMYUS BCEl COBOKYMHOCTH OOCTOSITENILCTB YKA3bIBAIOT HA HAJTMYKE COI03a WIIH B
JTAHHOM HOopMe. BmecTe ¢ TeM, MX NPOTUBHUKM OTHOCAT HAJU4ME JAHHOIO COK03a HCKIIOYMTENIBHO K
MOHATHSIM yIiepOa WM Bpela, U TpaMMAaTHYECKOE TOJKOBAHHME CBHJIETENBCTBYET B WX MOJIb3y. [lo
CYILIECTBY € MOCTABJICHHOTO BONPOCA, UCXOAS M3 KATETOPHM TSHKECTH COBEPIIEHHBIX INPECTYIUICHH,
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npeaycMoTpeHHBIX B ¢T.75 YK P®, u Hanuuusi Bcex oOCTOSATENBCTB, yKa3aHHBIX B 1.1 cT.75 YK P®, ¢
y4€TOM Lieed Haka3aHMs M 3a]1a4 YroJIOBHOIO 3aKOHOAATENIbCTBA, I CTUMYJIMPOBAHUS MO3UTUBHOTO
MOBE/ICHUSA, a Takke BO Uu30ekKaHME CYAEHCKOro YCMOTpPEHHs, B JaHHOW HOpME JOJDKHA OBITh
OpeJyCMOTpPEHa He TMpaBO CyAa, a O0S3aHHOCTh JUISI OCBOOOXKIEHHUS JUIAa OT YroJIOBHOM
OTBETCTBEHHOCTH. JleWCTBUTEIBHO, pa3 COrJAcCHO TOJOXKEHHUIO JaHHOM HOpPMBI IepecTano ObITh
OOIIIECTBEHHO OMACHBIM, TO OTMAJAlOT IPABOBHIE OCHOBAHMS JUIS IPHUBICYECHUS €r0 K YroJOBHOH
OTBETCTBEHHOCTH.

[TynkT 2 ct. 75 YK P® perynupyer ocHOBaHHUSI OCBOOOKIEHHUS OT YIrOJIOBHOW OTBETCTBEHHOCTU
JUIA B CUTYyalUsAX, NpeaycMoTpeHHbIXx OcoOeHHON YacThi0 YTOJOBHOTO KOJEKCa, 4YTO SIBISIETCS
MIPEIMETOM PAaCCMOTPEHUS OTAETBHOM TeMbl. O IeNsiX M 3a]1a4 yroJIOBHOM MOJIMTUKY B JAHHOM cepe
TOBOPUJIOCH BBIILIE.

2. OcB00OOK/IeHHE OT YroJIOBHOI OTBETCTBEHHOCTH M HAKA3aHUS B CBS3H ¢ MPUMHPEHHEM
CTOPOH

OcBOOOXk/I€HUE OT YrOJIOBHOW OTBETCTBEHHOCTH B CBSI3U C IPUMHUPEHUEM C MOTEPIEBLIUM (CT.
76 YK P®) sBisercss HOBBIM BUIOM OCBOOOXIeHHS, NpeaycMoTpeHHbIM YK P® 1996 roma, xots
JaHHBIA BUJ OCBOOOXAEHMsS paHee Obul mpemycmorpeH B cT. 5, 9 VYIIK PCOCP. Kak otmeuan
X.J.AnukrepoB, Uisl COBETCKOIO YIOJOBHOTO 3aKOHOJATEIbCTBA, OCHOBBIBAIOIIECIO Ha IPUHLMUIIE
nyOJIMYHOCTH, JUCIO3UTHBHBIN MOAX0J ObUT HempuemieMbiM. Bmecte ¢ TeM, mpoaoJpKaeT aBTOp, Ha
NPAaKTUKE TAaKOH MOJXOJA MPUBOIWI HE K Pa3pelIeHUI0, a YCYI'yOJCHHIO KPUMHHAJIBHOTO KOH(IIMKTA
MEXJy BHHOBHBIM U €ro XepTBOW JMOO K IepepacTaHUI0 KOH(IMKTAa B JMYHYIO Tpareaulo, €ciiu
MHUUACHT IPOU30IIENT MEX1Yy POJCTBEHHUKAMHU, KOTOPbIE HA CBOEM YPOBHE YK€ OCO3HAJIM MOBEACHUE U
noMupuiuch. [1o3ToMy OTCYTCTBHE B 3aKOHE OCHOBAHUS JUIsl IPEKPAIEHHUs] YrOJIOBHOIO IPECiIeI0BaHUS
Ha IPAKTHKE BEJIO K BCEBO3MOXHBIM YXUIIPEHUSM CIIEAOBaTEIe, a TO M MNPOKYpOPOB C IIEJIBIO
peasbHOro OCBOOOXKIEHHMS OT YroJOBHOM OTBETCTBEHHOCTM BHHOBHOTO B HHIMJAEHTE JMLA. OTO
JOCTUTAJIOCh TIPU MOMOIIM HCKYCCTBEHHOI'O MEpPEBO/A JIESHUS B Pa3ps]l MaJIO3HAUYUTEIbHbBIX, BHECEHUS
M3MEHEHHH B MMOKA3aHHS B LENAX IIOSBICHHS» OCHOBAHMH JUIS MPEKPAIICHHs yrONOBHOro gema’. To
€CTh MOSBIICHHE JAHHOTO MHCTHUTYTA OBLIO COIMAIBHO O0YCIIOBIICHO.

WMHCTUTYT NPUMUPEHHUS UMEET AJIMHHYIO U HEOJHO3HAUHYIO0 UCTOPHIO cBoero pazsutus. Ha 3ape
pa3BUTHS KapaTelIbHOIO IMpaBa, COPMHUPOBABILEIO I03)KE B YrOJIOBHOE 3aKOHOAATEIbCTBO, 3HAUECHUE
«oOuap» M MPUMUPEHUS HMMEIM NepBOCTENEHHOEe 3HadeHue. [lo Mmepe pasBUTHS U YCIOXKHEHUS
o01iecTBa, 3HaYMMOCTh IPUMHUPEHHS 110 HEKOTOPHIM JIelaM HauOoJIbIlIeld UCTOPUUECKON OMacHOCTU s
o0IIecTBa MCKIIOYalach, HampuMep, B OTHOIIEHUM pa300s, KOHOKpaJcTBa, mojpkoroB (IIckoBckas
rpamota). B Cynebnuke MBana I'po3HOro nmpuMupeHue moTepHeBIIEro ¢ pa300iHMKOM BOOOIIE CTallo
Hakas3biBaTbcsa. BomHckue Aprukynsl [letpa I mpomomkunu uaero NOJABIEHUS YacTHOM BOJM, YTO
HPOSIBJSIOCh B BO3JIOKEHWM Ha TOJJAHHBIX, B TOM 4YHCJIE MOTEpPIEBIIMX, OOS3aHHOCTH JOHOCA Ha
o0uauuKoB. O MPUMHUPEHUU 31eCh yxKe TpyAHo O0bu10 roBopuTh. Ctrathd 190 YK PCOCP («Henonecenue
O TpecTyIUICHUsX»), Nepenararolas B Kakoii-To Mepe ¢ NpaBOOXPAHUTENBHBIX OPraHOB Ha Ipa)/aH
00513aHHOCTh IO PACKPBITUIO TMPECTYIUIEHUH, COBEPIIAEMBIX B TOM 4HCJE BCJIEACTBUE YIYIIEHUH B
rOCyJapCTBEHHOH MOJIMTHKE, ObUIa IEeKpUMHHATIM3UpOBaHa B 1996 rony.

[TpuMupeHue ¢ NOTEpNEeBIINM SBISETCS OJHUM U3 BApUAHTOB pa3pelieHus KoHpaukra. OnHako,
C OJIHOW CTOPOHBI, HA MPAaKTHKE MPEKpalleHHUe YroJOBHBIX JIeJ MO JaHHOMY OCHOBAHMIO MOXET OBbITH
(aKkTUYECKU BBIHYXIECHHBIM 10 OTHOUIEHHIO K MOTEpHEBIIEMY. JTO MPOUCXOAUT KOT/Aa pacclieJOBaHHUe
3aTATUBAETCS W PaOOTHUKU TPABOOXPAHUTENBHBIX OPraHOB MOJBOJAT MOTEPHEBILIEr0 K MBICIH O
OecrepCneKTUBHOCTH pa3OupaTenbCcTBa, B PE3yNIbTaTe Yero MOSIBISETCS 3asBJICHUE O «IIPUMHUPEHUN.
OcBOOOX/IeHHE OT YTrOJIOBHOM OTBETCTBEHHOCTH INPHU TAKUX OOCTOSTENHCTBAX HE OTBEYAET MPUHIIHUITY
3aKOHHOCTH, HE BBINOJIHAET 33/a4dl YTrOJIOBHOTO 3aKOHOAATEIbCTBA U HE CIOCOOCTBYET JOCTHXKEHUIO
1Lieed HaKa3aHusl.

Bo3MOXHBI U MHBIE CUTYyalluH, KOT/Ia YrOJIOBHOE IMpecieIoBaHNe MPOAO0JIKAeTCs HECMOTpPS Ha

! AmxknepoB X.JI. OcBoOOXIeHNE OT YTOJIOBHOH OTBETCTBEHHOCTH. — YKa3. cou. — C. 46.



JNEUCTBUTEIBHOE JKEIAaHUE IOTEPIIEBIIEr0 MPEKPAaTUTh pACCIEIOBAHME IO pPAa3jIM4YHBIM MOTHBAaM, B
YaCTHOCTH, M3-3a HEXKEJaHUs OTJIAIICHUS! HHTUMHBIX 0OCTOSITEIBCTB JIeNa 110 MOJIOBBIM MPECTYTICHHUSIM.
[loaToMy pealbHOE MHEHHWE TOTEPIIEBIIEH CTOPOHBI O JIOCTHKEHUM LEIU BOCCTAHOBIICHUS
CIPaBEUIMBOCTU IPU ONPEACIEHHBIX YCIOBUAX NPEKpalleHMs JAeja JOJDKHO YYUTHIBAThCS BCErzAa IO
MPECTYIUICHUSIM HeOONbIIOW W cpenHeld TsokecTd. Muade, kak BepHO oTMeuaeT X.J[.AJUKIEpOB,
MOTEPIIEBIIEMY MOXKET OBITh IPUUMHEH BPE IBAXK/IBL: MIEPBBII pa3 — OT BUHOBHOTO JIMIIA, BTOPOU pa3 — B
pe3ynbTaTe 0TKa3a MPaBOOXPAHUTENbHBIX WK CYACOHBIX OPraHOB MPEKPATUTH Pa30HpaTEeNbCTBO B CBSI3U
C NPUMUPEHUEM CTOpOHl. B camom nerne, obpamaer Buumanue T.B.Illagpuna, HEcMOTps Ha TO, YTO
BOIIPOC O TMOHATHM U OINpEAeNIeHUH CYOBEKTUBHOIO IpaBa W HUHTepeca Bcerja Obul OJAHUM U3
LIEHTPAJIbHBIX B IOPUINYECKON HAyKe, TEM HE MEHEE, U3 3TOT0 HE CIEAYET, UTO OH €10 JaBHO U, IJIaBHOE,
BEPHO peméHz.

B nensix npegocTaBieHus TapaHTUH MOTEPIIEBIIEMY, 3aIIUTHI €T0 HAPYIICHHBIX MpaB, CBOOOI U
MHTEPECOB B YTOJOBHO-TIPOIECCYaTbHOM 3aKOHOJATENbCTBE JODKHA OBITH MpPEeayCMOTpEHa Mpolleaypa
odopmiieHus (akTa TPUMHPEHUS CTOPOH, YCIOBHM CaMOT0 MPUMHUPEHHS, a TaKXKe O00s3aTeIBHOTO
MOCNIEACTBHSL B BUJE OTMEHBI JJAHHOTO OCBOOOXIEHHS OT YrOJOBHOW OTBETCTBEHHOCTH B Cllydae
HapyIIeHUsI BAHOBHOTO JIMIIA YCIOBHI NMpUMUpeHus. Ha HEOOXOIMMOCTh THIATENBHOTO PEryJIMpOBaHUS
npouenypy npumupenust ykaspiaetr FO.I'omuk®™. [Tpu atom A.A.TapHaBckuii oOpaiiaeT BHUMaHHUE Ha TO,
YTO COOTBETCTBYIOIIEE PEIICHHE CyJa O BO3MEIIEHUU Bpena, NPUUYMHEHHOTO IMPECTYIUIEHUEM, ELIE He
03HAYACT 3aIIUTY PEalbHO HAPYIICHHBIX CYOBEKTHBHBIX MPaB moTepreBirero’. [T09ToMy mpeicTaBiseTcs
pa3yMHBIM YCTaHOBJICHUE OMPEACIEHHOTO UCTIBITATEIFHOIO CPOKA, KOTOPBIA MOXKET ONPEACIATHCS JINO0
BPEMEHHBIM HMHTEPBAJIOM B IMpPEAENaX CAHKLUHUMU CTaTbU, TO €CTh B 3aBHCHUMOCTH OT COBEPILIEHHOIO
MPECTYIUICHUS, TUOO CPOKOM BBITTOTHEHHS 0053aHHOCTH 110 BO3MELICHUIO TOTEPIIEBIIEMY IPHUYUHEHHOTO
Bpeza.

Ecin ’xe moTepneBUIMI coryamaeTcss Ha HPOIIEHHME J0JIra BUHOBHOMY JIMILY B CBSI3H C
MPUYMHEHHBIM TOTEPIEBIIEMY BpPEIOM, TO HEOOXOJUMBIM SIBISICTCS Pa3bsCHEHUI MOCIEeTHEMY
nosioxkeHui cr.415 'K P®, koropble BeoyT K MpEKpallleHUuI0 B JAJIbHEUIIEM I'pa)kIaHCKO-IIPaBOBBIX
OTHOIICHUN MO BO3MEIECHUI0 TPUYUHEHHOTO yiiepba. M oTcyTcTBUE TOr1a BO3MEIleHUsI TPUIUHEHHOTO
[IOTEpIEBUIEMY Bpela B CBA3M C JOOPOBOJIBHBIM, OCO3HAHHBIM COIJIACUEM IOTEPIEBIIEr0 HAa 3TO, HE
JOJHKHO SIBJISITHCS MPETSATCTBUEM JITISI OCBOOOXACHUSI OT YTOJIOBHON OTBETCTBEHHOCTH BUHOBHOTO JIUIIA.

Bonee cnoxHo# B MpUMEHEHNUN pacCMaTPUBAEMOTO BHJ1a OCBOOOKIECHUS MOKET OBITh CUTYaIIUS,
KOrJa MOTEpNEeBUIMH MNpeabsBIseT HEOOOCHOBAHHO 3aBbIIIEHHBbIE TPEeOOBAaHUS IO BO3MEIECHUIO
MPUIUHEHHOTO €My BpeJia, B TOM YHCIIE, ICUXUYECKOTo (MopanbHOTo). Jlaxke ecnu OyAeT yCTaHOBJICHO,
9TO TpeOOBaHUs MOTEPIEBIIETO SIBISIFOTCS 3aBBIMICHHBIMU, HO OH MPOJOJKAeT HACTaWBaTh HA HUX, TO
MIPUMHUPEHUE OTCYTCTBYET M OCBOOOKIEHHE, IO CYTH, HEBO3MOXHO. BmecTe ¢ TeM, BO3MOXHO, NpHU
HQJINYUHU COOTBETCTBYIOIMX OCHOBAHMUU, OCBOOOXJEHHE OT YTrOJIOBHOHW OTBETCTBEHHOCTH B CBSI3U C
NEeSATEIbHBIM pacKasHheM. Pa3yMHBIM M KaK HENb35 CBOEBPEMEHHBIM CIIEAYET CUUTATh MPEIJI0KEHUE
IO.'onmuka Hauate pa®OTy MO rapMOHHU3aLMK YrOJOBHOTO 3aKOHOJATEIbCTBA B LIEJIOM WU HHCTUTYTa
MIPUMUPEHUS C TOTEPIIEBIINM, B YACTHOCTHU. 3a/1aua B MOCJIEAHEM BUIUTCS B HAXOXKIEHUH ONTUMAIIBHOTO
Gananca MEKLy HHTEPECAMH CTOPOH, TIPH BO3MEIICHIH PUYHHEHHOTO BPE/ia OTEPICBIIEMY".

[TpuMupenue ¢ moTeprneBUIMM 0e3yCI0BHO JODKHO XapaKTepU30BaTh COTacke M0103PEBAEMOro
WK OOBUHSEMOTO Ha IpEKpalleHHe Jea Mo JaHHOMY OCHOBAHMIO, IIOCKOJIBbKY OHO O3HAYaeT HaJn4yue
€ro BUHBl B MHILHUJECHTE, M COIJIACHE CAaMOro MOTEpNeBLIEr0 Ha Takod ucxonx. Takum oOpazom,

! Haymo A.B. Poccuiickoe yronosaoe npaBo. O6mias yacts: Kype nekuuii. Ykas. cou. — C. 475.
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IPUMUPEHUE CTOPOH O3HAa4aeT B3aUMHOE JOOPOBOJBHOE BOJIEU3BSBIEHUE COOTBETCTBYIOILEIO
pazpemienust koHpaukra. Bmecte ¢ tem, B ¢r.5 npexsaero YIIK PCOCP, neiictyromem no 1 utomns 2002
rofa, OTCYTCTBUE COIJacus OOBHMHAEMOrO IMPOTHB IMPEKPALICHHs Jejla B CBSI3U C NPUMHUPEHHEM HE
SBIISUIOCH TMPEMATCTBHEM JJisi 3Toro. TpebGoBanock corjacue JIMIIb Ha MPEKpalleHHE 3a HCTCUCHHEM
CpOKa JaBHOCTM WJIM BCJIEJICTBHE akTa aMHHCTUU. Takum oO0pa3oMm, INpU3HAK <«IIPUMHUPEHUSN»
HCIIOJIB30BAJICS 10 CYILIECTBY PAaBHO3HAYHO COJEPKAHMIO «mpomeHus». Ho 310 He ogHO M TO XKe,
IIOCKOJIBKY IIPUMHUPEHHUE 03HAYAET B3aUMHOE COTJIaCUE HA TOT WM MHOW BaApUAHT Pa3pellieHUs CUTYyaluHy,
a IIPOLIEHUE €CTh OJTHOCTOPOHHEE BOJICU3bABICHUE JIULIA.

Takoe noso)xeHue Morio ObITh MCIIOJIB30BAHO MPH PA3JIMYHBIX 3J10YNOTPEOICHUAX CO CTOPOHBI
MIPABOOXPAHUTEIBHBIX, CyIE€OHBIX OPraHOB, MOTEPIEBIIETO JUOO B COBOKYITHOCTH, KOTJa, HAmpumep,
IIOTEPIEBUIMM B JIEHCTBUTEIBHOCTH TAaKOBBIM HE SABISUICA. JlaHHAs CUTyalHds BO3HHKala IIPHU JIOKHOM
JOHOCE O COBEpUICHWU TMPECTyIJICHUs. Eciau JOHOCYMKY CTAHOBUTCS SICHO, YTO OOBHHHUTEIBHBIN
IIPUTOBOP BPsIL JIU OyJeT BBIHECEH WM JIOXKHOCTB €ro 3asBJIEHUs MOXET ObITh OOHapy)keHa B Ipoliecce
pa3duparenbCcTBa, TO JDKE-TIOTEPHEBIIMI TNHINET 3asBICHHE O TOM, YTO OH «IPETEH3WH» K
«O0OBHHSIEMOMY» HE UMEET U MPOCUT JAEJI0 NPEKpaTUTh. JlaHHOE 3asiBIIEHUE MOXKET OBITh YJOBJIETBOPEHO,
XOTSl OOBHMHSEMBIH, TMOACYIUMBIA Oyner TpeOoBaTh MPOJOIIKEHUS CyneOHOTro pa30oupaTenbCcTBa U
BbIHECEHHs] OOBUHUTEJILHOTO IPUTOBOPA B OTHOIIEHUH JIXKE-JOHOCUHKA.

B npaktuke mMenu MecTo Jaxke Takue INPEKpalleHHs yrOJIOBHBIX €N, KOIrZla HECMOTpS Ha TO,
4YTO «OOBUHSEMBII», SBISAIOLIMICA Ha caMOM Jejie MOTEPHEBIIUM B pe3yjbTaTe 3aBElIOMO JIOKHOIO
JOHOCA, XaJATHOCTH WM 3JI0YMOTPEOJIEHUI JODKHOCTHBIX JIMI, TpeOOBal JOBEACHUS CyneOHOro
pa3buparenbCcTBa 0 KOHLIA, BBIHECEHUS ONPaBAATEILHOIO MPUTOBOPA €My U BO30YKIEHHS YrOJIOBHOI'O
Jiela B OTHOULIEHMM JEHCTBUTENIbHBIX BHUHOBHUKOB. Ero tpebGoBaHue ObUIO IPOUTHOPUPOBAHO, B
pe3yibTare 4ero Jesio OyAeT MpeKpalleHo M0 HepeaOUIUTUPYIOUIMM OCHOBAaHUSAM, TO €CTh JIUIO ObLIO
IIPU3HAHO BUHOBHBIM 0€3 BBIHECEHUS OOBHHUTEIBHOIO MPUTOBOpaA cyla. B mepuon aeicTBus MpeXHEro
VIIK PCOCP panHOE npekpalleHue SBIsUIOCh HapyILIeHUEM KOHCTUTYLIMOHHOIO IpaBa Ha IIPE3yMIILIHIO
HEBUHOBHOCTH M TpPHU3HAHUE €r0 BHUHBI, JOKA3aHHOW B NPEAYCMOTPEHHOM (eaepasbHbIM 3aKOHOM
HOpsIKE U YCTAHOBJIEHHOM BCTYNHBIIMM B 3aKOHHYIO CHly npuroBopom cyna (4.1 cr1.49 Koncruryuuun
P®). Ilpm Takmx oOcCTOATENbCTBAX IPEKPALICHHE YTOJIOBHOTO Jefla CiIeayeT OTHOCHTh HE K
OCBOOOXKJICHHIO, a K HE3aKOHHOMY IPHUBICYEHHUIO K YrOJOBHOW OTBETCTBEHHOCTH C MOCIEIYHOIUM
IOPUANYECKUM OCBOOOXKIEHUEM OT HEE, YTO UMEET TOJIbKO OTPUIIATEeNIbHOE BiIMsHUE. B HacTos1ee BpeMs
B 1.2 c1.27 VIIK P® BBeneHO MOJIOKEHHE, NPEAYCMATPUBAIOIIEE HAIWYUE COTJIACHs MOA03PEBAEMOTO
WM OOBUHSEMOTO Ha IPEKPaIeHHE YTOJIOBHOTO Jieja B CBSI3U C IPUMUPEHUEM CTOPOH.

Jlpyrue BOMpPOCHI WHCTUTYTa OCBOOOXKIECHHS OT YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C
IIPUMHUPEHUEM CTOPOH, B YACTHOCTH, COBEPLICHUS NIPECTYIUICHUs BIIEPBBIE, BUJ U pa3Mep BPEaa, MOTUBBI
OpPUMUpPEHUs U (haKkyJIbTaTUBHOE MPABO Cy/Aa 10 OCBOOOXKJICHMIO JIMIA OT OTBETCTBEHHOCTH M MYTHU HUX
pas3pelIeHns] aHAJIOTMYHBI PACKPBITHIM MPU PACCMOTPEHUH MPEIBIIYIIEr0 BUAa OCBOOOKIECHUS.

3. OcBoOo:K1eHNEe OT YroJOBHOH OTBETCTBEHHOCTH IO Jej1aM O NMpecTyIUIeHUusiXx B cdepe
IKOHOMMYECKOH 1eATeJbHOCTH

Jannsiit BUg ocBoO0kAeHus BBenéH PenepanbHbiM 3akoHOM OT 07.12.2011 N 420-@3 (c1. 76.1 YK
Poccun).

CornacHo 4. | naHHOW CTaThH, JIMLO, BIIEPBBIE COBEPLIMBILIEE NPECTYIUIEHUE, NIPEAYCMOTPEHHOE
cratbsimu 198 - 199.1 mactosmero Kopmekca, ocBOOOXKIAeTCS OT YTOJIOBHOH OTBETCTBEHHOCTH, €CIIH
yiep0, NpUYMHEHHBbIH OrojkeTHON cucteme Poccuiickoit denepanmuu B pe3yibTaTe MpPECTYIUICHUS,
BO3MEILEH B ITOJIHOM 00BEME.

B 4. 2 cr. 76-1 YK Poccun nuno, BHEpBBIE COBEPIIMBILEE MPECTYIUIEHHE, NPETYCMOTPEHHOE
4acThIO IepBOM ctatbk 171, yacTero mepBoit crarbu 171.1, yacTero nepBoi crtateu 172, 4acTbiO BTOpPOU
crarbu 176, crarbeit 177, yacTaMu nepBoil u BTopoi ctarbu 180, 4acTaMu TpeTbel U YETBEPTON CTATbU
184, yactero mepBoii cratbu 185, crarbei 185.1, yacTrio mepBoii crathu 185.2, cratheit 185.3, gacThio
nepBoii crateu 185.4, cratbeii 193, yacTeio nepBoii cratbu 194, cratbsimu 195 - 197 u 199.2 nHacrosiero
Koznekca, ocBoOOXk1aeTcsi OT YrojJOBHOW OTBETCTBEHHOCTH, €CJIM BO3MECTHIJIO YIIepO, MPUUYMHEHHBIH



IpaXXJaHUHY, OPraHNU3alMy WIA TOCYAAPCTBY B PE3YyJbTAaTe COBEPIICHUS MPECTYIUICHUS, U MEPEUYHUCINIIO
B (enepanbHbIi OIOJUKET JCHEKHOE BO3MEIICHHWE B pa3Mepe IMSATUKPAaTHOH CyMMbI NPHUYUHEHHOTO
yiepba naubo mepeducauwio B (enepalibHblil OI0KET JOXOJl, MOJIYYSHHbIH B pe3ysbTaTe COBEPIICHUS
IIPECTYIUIEHUS, U JICHEKHOE BO3MELICHHE B pa3Mepe NSATUKPATHOM CYMMBI J10XOJa, IOJIY4EHHOTO B
pe3yabTaTe COBEPILICHHUS IPECTYILICHHUS.

B n. 14 nocranosnenus Ilnenyma Bepxosroro Cyaa P® ot 27.06.2013 r. Ne 19 "O npumenenun
CyJaMH 3aKOHOJATEIbCTBA, PErJIAMEHTUPYIOLIETO OCHOBAHUSA U MOPSAOK OCBOOOXACHUS OT YrOJIOBHOM
OTBETCTBEHHOCTH'" 0OpaIlleHO BHUMAaHUE HA TO, YTO MCXOJS M3 B3aWMOCBS3aHHBIX MOJOXKEHUN yacTu 1
cratbu 76.1, mpumeuanus 2 k cratbe 198, npumeuanus 2 k cratbe 199 YK PO u yvactu 2 crateu 28.1
VYIIK P® mnon Bo3memieHueM yiepOa, IpUIUHEHHOTO Ol KeTHOU cucteme Poccuiickoii Denepaiuu B
pe3yibTaTe MpecTyIUICHUs, IpeaycMOoTpeHHoro ctatbsiMu 198 - 199.1 VK P®, ciexyer moHUMaTh yruiaty
B IMOJHOM O0OBEME 10 Ha3HAYECHHUs CyJOM IEPBOM MHCTAHIMM CyNeOHOTO 3acenaHus: 1) HEIOMMKH B
pa3Mepe, YCTAHOBJIICHHOM HAJOTOBBIM OPraHOM B PEIIEHMH O NPHUBJICYEHUH K OTBETCTBEHHOCTH,
BCTYIIUBIIEM B CHIIY; 2) COOTBETCTBYIOIIMX IeHeH; 3) mTpadoB B pa3Mepe, OINpeneIsieMOM B
cootBeTcTBUU ¢ HamoroBeim kosiekcoM Poccuiickoit deneparum.

YactuyHoe Bo3MelleHHE YyiiepOa, paBHO KaK M IOJHOE BO3MELIEHHUE yuiepOa, MpOoU3BEICHHOE
MocJie Ha3HAYeHUs CYJOM MEpBOW MHCTAHLMU CyAeOHOTO 3acedaHusi, MOKET ObITh YUYTEHO B KayecTBe
00CTOSITENTLCTBA, CMATYAIOIIEr0 HaKa3aHHe.

B m. 15 Ha3BaHHOrO NOCTAHOBJIEHHS, OTMEYEHO, YTO ISl OCBOOOXKIEHHUS OT YrOJOBHOMU
OTBETCTBEHHOCTH 3a IPECTYIUIEHUS, YKa3aHHble B yacTu 2 crathu 76.1 YK P®, Bo3memenue yuiep0Oa, a
TaKke nepeuncieHne B ¢eaepanbHbI OHOKET 0XOAa U JCHEKHBIX BO3MEIICHUN JOJDKHBI OBITh
POU3BEACHBI B MOJHOM oObeme. ITyHKT 16 MOCTaHOBIEHUS NpenyCMaTpUBAET CIy4ad COBEPIICHUS
MPECTYIUICHUs HEOOIbIION UITH CPeIHEN TSKECTU B chepe SIKOHOMUUECKOU JIeATEIbHOCTH, IIPH KOTOPBIX
BBIIIOJTHEHUE HE BCEX WM HE B MOJIHOM oObeMe NeHCTBUH, MpeaycMOTpeHHbIX cratbelr 76.1 YK PO,
MPEMSITCTBYET OCBOOOKACHUIO JIMIA OT YTOJIOBHOM OTBETCTBEHHOCTH I10 IIPAaBUJIaM HE TOJBKO yKa3aHHOU
HOPMBI, HO 1 cTarel 75 u 76 YK PO.

4. OcBo0oO:KIeHNEe OT YroJI0BHO OTBETCTBEHHOCTH M HAKA3aHMSA B CBSI3H C HCTeYEeHHEM
CPOKA IaBHOCTH NPHUBJICYEHHUSA K YTOJOBHON OTBETCTBEHHOCTH.

OcBoOox/IeHne OT YrOJIOBHOW OTBETCTBEHHOCTH B CBSI3U C HCTEUYEHHEM CpOKa JIaBHOCTH
MPUBJICYEHUS] K YTOJOBHOM oTBeTcTBeHHOCTH (cT.78 VYK P®) saBnsercs Hambojee H3BECTHBIM
WHCTUTYTOM, INPUMEHSEMOr0 B HACTOSIIEM BpPEMEHM BO BCEX CTpaHax. J[aHHBIH HMHCTUTYT MOXKET
OTHOCHUTBHCS U K YTOJIOBHO-IIPOLIECCYaTIbHOMY 3aKOHOAATENIBCTBY. JIpEBHEPYCCKOE 3aKOHOIATEILCTBO HE
BBIJICJSVIO MHCTUTYT JABHOCTU. XOTS B HEKOTOPBIX MCTOYHMKAX BCTPEUYAIOTCS CUTYALlUH, COIAEPKAHHUE
KOTOPBIX MO>XHO OTHECTH K TakuM HopmaM. Tak, B Ilapckoii rpamore 1667 roma npeaycMaTrpuBaiocs,
YTO €CJIM JIIOJU, KOTOPbIE HAlepe]] BOPOBAIM, & HbIHE HE BOPYIOT, TO K CBIIIUKY MX HE MPUBOJIUIH.
H.C.TaranueB yka3bIBaeT, 4TO COOCTBEHHO JaBHOCTh HosiBWiIach ¢ Manudecra HVmneparpuibt
Exatepunst Il 1775 r., koTopas OoJbllie nMena XxapakTep HOMUIOBAaHUS, AMHICTHH . B COOTBETCTBHH CO
cT.44 Manudecra, npecTtyruieHre, KoTopoe B TeueHuH 10 J1eT He cennanoch INIacHbIM U IPOU3BOJICTBO 110
HEMY HE€ NpPOM3BOJAWIOCH, HAJUIEKAJIO MpenaTh BEYHOMY 3a0BeHHMI0. B VYiokeHHHn o Haka3zaHHMIX
YTOJIOBHBIX M HUCHpaBUTENbHBIX 1845 roma MaBHOCTh yCTaHaBIMBalachb OT TSDKECTU MPECTYIUICHMS,
JUYHOCTH, HO Ha HEKOTOPBIE COCTaBbl HE pacIpOCTpaHsAiIach. YTonoBHoe ynoxeHue 1903 roma takxe
CUMTAJO HCTEUEHUE BPEMEHU OCHOBAHHEM [UIsl YCTPaHEHMs] HAaKa3yeMOCTH WJIM BOOOILE YroJOBHOIO
npecnenoBanus. [To YK PCOCP 1922 r. MuUHUManbHBINA CPOK JABHOCTH OBLT 3 TO/a, a MAKCUMAIIbHBIH, -
3a MpecTyIUIeHHe, HaKa3aHHe 32 KOTOPOE MpeBbIIao 1 ToA JTuIIeHnus cBOOOIbL, - 5 JeT.

EnvHOro MHEHMsT O IpUYMHAX CYyIIECTBOBAHUS JIaBHOCTH IIPUBJIEYEHUS K YrOJOBHOMU
OTBETCTBEHHOCTH HeE cyllecTByeT. Eciau mojoWTH K AAaHHOMY BOIIPOCY € TOYKH 3PEHHMS IPU3HAKOB
NPECTYIUICHUs, TO JIMIIb OAWH IPU3HAK MOXKET OOBACHATh HAJMYME JTAHHOTO BUAA OCBOOOXKICHUS:
oOlIeCTBEHHAass OMAacHOCTh, a BEpHEe, OIpelelEHHble M3MEHEHHUs ITaHHOIO IPHU3HAaKa B CTOPOHY €ro

! Tarannes H.C. Pycckoe yronosroe mpao. Jlexiun. Yacts o6mas. B 2 1. T.2. — M.: Hayka. — 1994. — C. 340.



orrnageHus. [IpuyéM 3TM M3MEHEHHUs HE MOTYT IMPOUCXOIUTh 3a CYET M3MEHEHHsS ONACHOCTH JIMIIA,
COBEPILHUBILIETO MPECTYIUIEHUS, TMOCKOJbKY, corjacHo cT.8 VYK P® ocHoBanuem yroyioBHOU
OTBETCTBEHHOCTH SIBJISICTCSI COBEpIICHHUE JESHUS, COJEPKAIIEro Bce MPU3HAKU COCTaBa MPECTYIJICHMUS,
MPEYCMOTPEHHOTO YTOJIOBHBIM KOJEKCOM. O TOM k€ TOBOPHUT M TO 0OCTOSTENHLCTBO, UTO CPOK JAaBHOCTHU
MIPUBJICYEHHUS] K YTOJIOBHOM OTBETCTBEHHOCTH 3aBHCHUT OT TaKOro OOBEKTUBHOTO U (HOPMAIM30BAHHOTO
KpUTEpHsl, KaK THKECTh mpectyruienus. Mcxonas u3 3Toro, ciaeayer, YTo U3MEHEHUE JIMYHOCTH Camo IO
ceOe He BIMSET HA MPUMEHEHHUE WM HEMPUMEHEHHUE TaHHOTO UHCTUTYTA.

Bmecte ¢ Tem, ncTeueHue BpeMEHM caMO MO cebe He MPUBOAUT K yTpare OOLIECTBEHHOU
OIACHOCTH COBEPIIEHHOTO NESHUS, €CIM MPU3HAK MPOTUBOMPABHOCTH coxpanseTcs. [Ipobiemy MOXKHO
pPaccMOTPETh C TOYKH 3PCHHS MPOIECCYAIbHBIX COOOPaKEHUH W OCHOBAaHUI MaTepUANBHOTO IpaBa.
[IpaBuibHo otmeuaer H.C.Taranmes, 4to a1 Haka3zaHUS MPECTYIMHUKA 32 MPECTYIJICHUS, COBEPUIEHHOE
MHOTO JIET CITyCTs, HEOOXOIMMO BOCCTAaHOBHUTH CaMO COOBITHE, €r0 MOAPOOHOCTH, CTENICHb Y4aCTHsI JINIA
u BUHOBHOCTh. OJIHAKO CO BpEMEHEM HEM30€KHO HCUe3al0T CJelbl, 3aKUBAIOT paHbl, YMUPAIOT
CBUJCTENH, a TPEKHUE COOBITUS MCKAKAIOTCS YEIOBEUECKUM BooOpakeHHeM. Takum oOpa3om
JI0Ka3aTeNIbCTBA TEPSAIOT CBOIO JIOCTOBEPHOCTh, YTO UYPEBATO CYyJIECOHBIMU ommGKamu’. K TOMY K€,
MMEHHO HEMHUHYEMOCTh M OBICTpOTa Hakazanws, kak ormerwn M.Jl.Ilapropoackuii, ompenenser ero
3(1)(beKTI/IBHOCTLZ.

B »sTOoM, mpakTuuecku, BUAUT TJABHYIO NPUYUHY CYIIECTBOBAHUS HHCTHUTYTAa ITABHOCTH U
X A.AnuknepoB. B kauecTBe HMHOrO OCHOBaHHUS aBTOpP YKa3blBa€T BO3MOXKHOE 3aKOHOIIOCIIYIIHOE
MOBEJICHUE YEJIOBEKA Ha MPOTHKEHUU JITTUTEIIBHOTO BPEMEHH, UTO TIO3BOJISIET CUUTATh €r0 UCIIPABUBIIIHM,
a TPUMEHEHHE Mep YTrOJOBHO-TIPAaBOBOTO pEarupoBaHUS — GeceMblciieHHbIM®. Kacasch MOCIeIHEro
OCHOBaHMS, MO’KHO 3aMETUTh, YTO U MPOTUBOIPABHOE, BKIIIOYAs MPECTYITHOE MOBEACHUE WHIWBH/IA, HE
CIIY’)KUT B HACTOsIIllee BpeMs MPEMATCTBUEM [UIsi OCBOOOXKIEHUS BHHOBHOTO JHIIA OT YrOJOBHOM
OTBETCTBEHHOCTH 3a PAaHEE COBEPLIEHHOE UM IPECTYIUIEHHE BCIEACTBHE MCTEUEHHS] CpPOKa JAaBHOCTH.
Ecnu xe paccmaTpuBath 3asBlI€HHBIE TPYIHOCTH, UMEIOIINE YTOJIOBHO-TIPOIIECCYaTbHBIA XapakTep, TO B
MPAKTUKE BO3MOXXHBI M TaKWe CHUTYalldd, KOIJia OOCTOSTENbCTBA TNPECTYIUICHUS MOTYT OBITh
HaJJIeXKaIUM 00pa3oM 3ampOTOKOJIMPOBAHBl HEMOCPEACTBEHHO IIOCJIE COBEPUICHHS MPECTYIICHUS.
OpHako 3aKOHOAATENb U 3/1€Ch HE MPEIyCMaTPUBAET UCKIIIOUEHUS /71l HEIIPUMEHEHUS! CPOKa JIaBHOCTH.
CnenoBatenbHo, BepHO 3aMeyaeT H.C.Taranues, 4To TaBHOCTh ONpPABIBIBACTCSA TAKXKE U OCHOBAHUSIMU
MaTepuaIbHOTO npaBa4.

Curyanust MOXeT ObITh OOBSICHEHA ¢ TOUKH 3PEHUS ICUXOJIOTHYECKOTO0 MEXaHNU3Ma BO3/IeHCTBUS
cOOBITHSI KaK Ha 4YeJIOBeKa B OTJEIBHOCTH, TaK M Ha OOIIECTBO B IIEJIOM U €r0 OTPAKEHHUS Ha IEJsIX
yroJIOBHOTO HakazaHus. COBepIICHHE YeTTOBEKOM MPECTYIUICHUSI He MPOXOAUT NI Hero OecciienHo. Kak
ykazeiBaeT H.C.Taranies, ctpax ¥ My4eHHs] MOXKET UCIBITHIBATH MPECTYIMHUK, €KEIHEBHO OXHUIAIONTUN
PACKpBITHS MIPOLLJIOTO M 3aKOHHOM Kapbl. JaBHOCTh € 3TOM TOUKH 3pEHUS SBIAECTCS HEKHM MPOUICHUEM
MIPECTYNHUKY 3a MEPEHECEHHBIE UM CTpaI[aHI/IHS. Ho B Hacrosiiee BpeMsi HEKOTOPBbIE MOTYT CKa3aTh, YTO
MIPECTYNMHHUK HE OYAET UCIHBITHIBATH HUKAKOTO CTpaxa M MYYEHUH, MOCKOJBKY MPU HATUYUH JCHET WU
BIIACTH MOYKHO «CITOKOIHO» M30€KaTh 3aKOHHOM Kaphl, TO €CTh YEJIOBEK OCTaHETCs Oe3HAKa3aHHbIM.

OnHako JaHHBIE YTBEPXKIEHUS HE MOTYT OBITh OOBEKTHMBHBIMH, TOCKOJBKY OCHOBAHBI, KaK
MIPaBUJIO, HA OTHOCUTENFHO HEMPOJAOKUTEIEHOM MTPOMEKYTKE )KU3HU, BMECTO TOTO, YTOOBI MPOCIEAUTh
BECh JKM3HEHHBIN MyTh MPECTyMHUKa MO0 ero 6ym3koro okpyxkeHus. CHopMUpPOBaHHBIM B MpoIlecce
KU3HU OMPEeAeNEHHBIN TUTT TUYHOCTH JIEUCTBYET B CHIIY 3TOTO M30MPATEIhHO U MOTOMY «II0TIa/IaeT Yalle
BCETO JIMIIb B OMPEIeIEHHBIC chyauMM»G. JleficTBUTENBHO, €€ HUKTO HE JOKa3al, KTO XKe, K IPUMeEpY,
HaXOJUT JIpYyr JApyra: yOuiilla CBOIO KEPTBY HIIM XEPTBAa CBOETro Manada. Bompoc MOXKeT Mmokas3arhbes
a0CypIHBIM MPU MTOBEPXHOCTHOM PACCMOTPEHUU CUTYAIUH.

' Tam xe. — C. 342,

? [apropoackuit M.J[. Hakasauwue, ero uemn u sddexrusrocts. Jlenunrpan, Usa-so JITY. — 1973, — C. 46.
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B cutyanun «HacUIbHUK - )KEPTBa» CYIIECTBYET JIEMEHT OeCCO3HATEIbHOr0, YTO CBOMCTBEHHO
JUISL KaXI0H CTOPOHBI. B 1M0JICO3HAHUU YellOBEKa XPaHUTCS BCS MH(OpPMAIHSI, UMEBIIAsCS B MPOIECCe
€ro CyIllecTBOBaHUs. B ncuxosoruu cyiecTByer NOHATHE MEXaHW3Ma CAMOHAKa3aHUs - TAK Ha3bIBA€MbII
«CHUHIpOM ABesi», BBI3BIBAIONINI Y YEIOBEKa CMYTHOE YYBCTBO BHHBI U CIA0YIO 3alIUTHYIO PEAKIIHIO,
HEJOCTATOK CaMOYTBep)K,I[eHI/I}Il 1 OUIYLIEHUs CaMOLIEHHOCTU. OH BO3HUKAET B OTBET Ha COBEPIIEHHBIC
MOCTYNIKM WHJIWBHUJIA, BHYTPEHHE OCYXJAE€MbI€ HA OCHOBAaHWUU BOCIIPUHSATOM MM CHUCTEMBI LIEHHOCTEM.
CyTp 3TOro MexaHu3Ma 3aKJIKOYAeTCs B TOM, YTO YEJIOBEK IMOABOAMTCS K TOW JKU3HEHHOM CUTYallHH,
KOTOpasi ¢ HUM MPOUCXOAUT, HA YTO CCBhUIAETCS TaKKe FO.M.AnTonsu®. D0 CIENYyET OTHOCHTh KaK K
HAaCUJIbHUKY, TaK U K OTEPIEBLIEMY.

Hannure naHHOrO MeEXaHW3Ma OCHOBAaHO TAakKE€ B CHJIY 3aKOHOB €CTECTBEHHBIX HAayK O
COXpPAHEHUHU: MACChI, YHEpruu, uMmiyibca U Tak gainee. Kak zamerun @.M.Jlsarunes, «B COBpEMEHHOU
HayKe 3aKOHBl COXPAaHEHUS WIrPAOT BAKHYIO METOJOJIOTUYECKYIO POJb Kak (yHIaMEHTAIbHBIC
MIPUHLUIIBI HAYYHOT'O TIO3HAHUS» . JeiicTBUTENBHO, U3 HUYETO HUYETo He BO3HUKaeT. JItoboe nmoBeneHue
YeJIOBEeKa, a TaKKe €ro LeNH, MOTHBBl U 3MOIMOHAILHOE COCTOSHUE OOYCIIOBIICHBI MPENIIeCTBYIOMIECH
KU3HBIO. [IpUMEHUTENbHO K TMCUXMKE JUYHOCTH JAHHBIM 3aKOH MOXHO CHOpPMYIUPOBATh KaK 3aKOH
COXpaHEHHUs dMOIMK. 3aKOHBI €CTECTBEHHBIX HAYK CBUICTEIBCTBYIOT O TOM, YTO «BCE JKUBBIE OPTaHU3MBI
CBSI3aHBI MEXJy o000l JHEPreTUYECKUM oTHOmeHMsIMI» . Kak  oTMmeuaer K.MennuHrep,
«OOCTOSITENICTBA, BBITJIS/ICBIIIME HA TIEPBBINA B3I CIIyYallHBIMH, HEPEIIKO OIPEIEISIINCh HAMEPEHUSIMU
camoit )KepTBbI5. [IpocnexxuBaercs CBA3b TUIIOTE3bl CAMOHAKA3aHUA U C MpobieMoii sBTaHazuu. [lanHas
TOYKA 3pPEHHUsT MUMEET MPaBO Ha CYIIECTBOBAHHWE B CHIJIY OOYCIIOBJICHHOCTH HACTOSIIETO MPOILIBIM,
HAJIMYMEM y WHAMBHA MOJCO3HAHMUS M BCEOOUIMMH 3aKOHAMU COXPAaHEHHS B €CTECTBEHHBIX HayKaX.
[lcuxuueckas chepa 4vemoBeKa HE MOMKET SBIATHCS HCKIIOYEHHUEM M3 cdepbl 3aKOHOB OBITHS, BCE
SBJIGHUST B KOTOPOH Takke 4eM-TO OOYyCIIOBJIEHBI M 3aKOHOMEpPHBL. B MpoTUBHOM cnyuyae cieayeT
MPU3HATh BO3MOYKHOCTb YYyJIEC B IICUXUKE U MOBEACHUU YEJIOBEKA, BOSHUKHOBEHHUE YETO-TO U3 HHUYETO,
YTO IPOTUBOPEUYHT 3aKOHAM OOBEKTUBHOTO MHUPA.

M.MoHTeHb Takke HaXOAWI OOBSICHEHHE CMEPTH KOHKPETHOTO YEJIOBEKAa B €ro KIZHH® 1
TOBOPUJI, UTO «BCSKHUH, KTO JOJIO My4YaeTcsi, BAHOBAT B 3TOM cam»’ . CyObeKTbl BO3MOKHOI 3BTaHA3UU U
U MX KOMIUIEKCHOE 00CIIeJOBaHUE MOTYT SIBJISTHCS JOKA3aTEIbCTBOM O0YCIOBICHHOCTH MX HACTOSILETO
COCTOSIHHS MIPOLUIBIM MOBEACHUEM, MUPOBO33peHHs nHANBHAA. OTHOBpPEMEHHO OYyAEeT BOCCTaHOBJIEH B
CO3HAHUW JIMYHOCTH TPUHIMI HEOTBPATUMOCTH HAKa3aHWS WJIM BBICIICH CIPaBEIJIMBOCTH, MPUHLIMI
BO3JasHHUS 3a BCE MBICIM M MOCTYNKUA. Ha moBeneHue dyenoBeka BIUSAET YYBCTBO BHUHBI, KOTOPOE
MPUBOJIUT €r0 K COOTBETCTBYIOIIMM >KM3HEHHBIM CUTyalusiM. JlaHHO€ 4YyBCTBO SIBJISIETCSA OCHOBHBIM
YIOPABISIIONIUM 3JIEMEHTOM CHCTEMBbl CaMOHaka3aHus. OHO OTpakaeT BCE IMPOUUIOE YEIOBEKa U €ro
KU3HEHHBIM ombIT B HacTtosmeM. Kak ckazan M.0.Barus, «4yBCTBO BHHBI — 3TO Pa3HHUIIA MEXIY TEM,
KaKHe MBI €CTh, H TeM, KAKHMH XOTHM OBITHY®. CrnenyeT yTOUHUTh — KaKUMH XOTUM OBITH B TJ1a3ax
okpyxammux. OTka3 OT MpHU3HAHHUS CBOEH BHUHBI OOBACHAETCS OJHHUM U TE€M K€ - HEIOHUMAaHHE
YEJIO0BEKOM YCTpOMCTBA 3TOro Mupa, ero EAMHCTBA U B3aMMO3aBUCUMOCTH.

OTkppiTHE BIUSHUS OECCO3HATEIBLHOTO Ha TOBEJIEHHE YeloBeKa, Kak OTMeTun O.Dpomwm,
BBI3BAJIO Y OIpene’a€HHON YacTh OOIIecTBa «ONpEeAeNIEHHYI0 TpEBOry, MO0 C 3TOro MOMEHTa CTajo
HEBO3MOXXHO TPUKPBIBATHCS JOOPHIMH HAMEPEHHSIMH; OHU OBLIM OMAcHBIMU, MO0 OOHIECTBO OBLIO 0
CaMOTO OCHOBAHHUS MOTPSCEHO TEM, YTO KKl MOT y3HATh O cebe U IPYyrux BCE, YTO er)IHO»g. Takoe

! Cepuiinble cekcyanbHble yOuiicTBa. YdeOHOe mocobue / [lon pex. FO.M.Anronsa. — M.: MIOU MBJ] Poccun. M3n-Bo
«lut-M». — 1997. — C. 55.

2 Arronsia F0.M. [cuxonorus y6uiictsa. — M.: FOpucrs. — 1997. — C. 114,

8 Harunes ®©.M. KoHnenuuu coBpeMEHHOTO €CTeCTBO3HaHUs. YKa3. cou. — C. 134.

* Ilarunes ®.M. KOHIEIHI COBPEMEHHOTO e€CTeCTBO3HAHM. YKa3. cou. — C. 178.
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OTKPOBEHHUE MJIl YBEPEHHBIX B CBOEH O€3HAaKa3aHHOCTU JIOAEH BXOAWIO B SIBHOE IPOTUBOpEYUE C
TpeOOBAHUSAMHU MOPAIM M HPABCTBEHHOCTH W SIBJSUIOCH CEPHE3HBIM MPEMSATCTBUEM [UIS BOCIPHSITUS B
obmecTBe. Bugumo, OTCYTCTBHE MOJIHOW SCHOCTH B JIaHHOM BOIPOCE U NMPUBEIO K MUPOBOMY KPU3UCY
KylabTypbl, Kotopeli H.A.bepaseB Ha3Ban Kpusucom Mopannl. CyIHOCT, MOpPAJIBHOIO KpHU3HCa
UCclieIoBaTeb BUIET B KAUECTBEHHOM NIEPEX0e OT CO3HAHUs, ISl KOTOPOro MOpaib €CTh MOCIyIIaHHe,
K CO3HAHUIO, Ul KOTOPOro MOpajlb €CTh TBOpYECKas 3aaada IMYHOCTU. TpeGoBaHMs MOpaly WM 3aKOHA
0e3 NMOHMMaHMs NEPBONPUYMHBI U CYyTH MPOOJIEMbl XapakTepa B3aMMOOTHOILIEHUH 4YelOBeKa MPHHOCHT
TOJIBKO BpeJ KaK KOHKPETHOMY UYEJIOBEKY, TaK U OOLIECTBY B LIEJIOM.

K.MenHuHrep npuBoguT (opMyily INCHXOJOTMYECKOH MATpHLbl JKEPTB CaMOYHHUYTOXKEHHIO
(camoHaka3zaHusl), KOTOpask CBOAMTCS K TOMY, 4YTO IIOJ BO3JECHCTBHEM HEMPEOJOJIMMOIO 4YyBCTBa
HEHAaBHUCTH, MOPOXKIEHHOIO el B JETCTBE, Yy 4YeJNOBEKa MOI'YT BO3HHUKHYTh CHJIbHBIE 3MOILMH, C
KOTOPBIMH TOJICO3HAHUE HE CIIOCOOHO CIPaBUTHCA B (OpPME CKPBITOH peanu3anii BHYTPEHHETrO
arpecCUBHOrO UMIysibca (B CHIy JAECHCTBUS MHCTUHKTa camocoxpaHeHus — W.II.). Eciu B merckom
BO3pACTe ITO BOIUIOUIAETCS B 3alpElIEHHbIE MPOCTYIKH, 32 KOTOpble peOEHOK HAKa3bIBAE€TCS U BHOBD
COBEpLIaeT IO TEeM JKE€ MOTHBaM, TO BO B3pOCIOM COCTOSIHUM HWHIMBHUJ MOKET COBEPLIUTH
npecrymienne’. K.MeHHHUHIep paccMaTpuBaeT IOOYI0 BHYTPEHHIOI) M BHELIHIO arpeccmio, Kak
JIeCTBUS HalpaBJIeHHbIE Ha pa3pylleHue camoro ceds. CaMoyOUNHCTBO OH Ha3bIBA€T MOMBITKON yXoJa OT
YApYYarolmux peaaun KH3HI.

K.MeHHuHTep NOpPUBOAUT KJACCU(PUKALMIO Pa3HOOOpa3HBIX CaMOYOMICTB 4eJoBeKa: a)
XpoHHueckass Qopma camoyoOuiictBa (acCKeTU3M M MYYEHHUYECTBO, HEBPACTEHHUsS, aJIKOTOJIbHAS
3aBHCHMOCTb, AHTHOBIIECTBEHHOE MTOBEICHHUE, TICHX03);

0) JOKampHOE  CaMOYOMMCTBO  (WIEHOBPEAMTEIbCTBO,  CHUMYJSALUSA,  MOJUXUPYPIHUs,
TpeIHAMEPEHHbIC HECUACTHBIE CITy4an, HMIIOTCHIHS U GPUTHAHOCTE) ]

B) OpraHM4eckoe CaMOyOUHCTBO (3JIEMEHThl CaMOHAKa3aHMs, arpeccuH, 3pOTHYECKOM
COCTaBnﬂ}omeﬁ)G.

HazBanusie ¢(opMbl camMOyOHMIiCTB, HIMPOKO paclpoCTpaHEHHBIE B O0OMIECTBE, JOMOIHSET
MEXaHU3M JEUCTBUS cUCTeMbl camoHakaszaHus. Kak ormeuaer K.MeHHuHrep, yyactb XKepTBbl (a He
TOJIBKO TPECTYNHUKA) TaKXKe IPENAINoyaraeT 3JIEMEHT IPOSBICHUS KECTOKOCTH . Takum oOpas3om,
KOMIUIEKC CTpaJaHUil M CONYTCTBYIOIIMX JKU3HEHHBIX OOCTOSATENIBCTB YEJIOBEKa, COBEPLIMBILEIO
MIPECTYITHOE JESIHUE, CO BPEMEHEM BBINOJIHSAET KapaTelbHYIO0 YacTh Haka3aHHUs WU, B KaKOH-TO Mepe, U
UHBIE 11EJI1 — BOCCTAHOBJICHUE CIPAaBEUIMBOCTH, UCIIPABIECHUE JAHHOTO JINLA U NMPEAYIPEKICHUE HOBBIX
MPECTYIUICHNH. Jla 1 BUHOBHBIN YK€ HEPEIKO CTAHOBUTCS HHBIM YEJIIOBEKOM.

3HaueHUE BPEMEHU MMEET IICUXOJIOTMUECKOE 3HAUYEHUE HE TOJIBKO IS IPECTYNHUKA, HO U IS
o0miecTBa U TeX, KOr0 OHO KOCHYJIOCh. Bpemsi mo cyTu HclensieT HaHeCEHHBbIE MPECTYIJIEHUEM paHbl,
OpUTYILIsieT 00k U CTPaZaHus, XOTs, ClIeyeT OTMETUTh, YTO He OCBOOOXKIAET 10 KoHLa. Bmecte ¢ Tem,
BO300HOBJICHHE YTOJOBHOI'O IpPECiIeOBaHUs BHOBb MpPOOYKIaeT CTpax, OECOKONCTBO M TPEBOTH,
CBSI3aHHBIE C MPECTYIUICHUEM. 3amo3/4aj0cTh Haka3zaHus, o MHeHuto H.C.Taranuesa, npespaiaer ero B
GeCLIeNbHYI0O MECTh, BO30OHOBIISIA B MIAMSATH OOLIECTBA 0OCTOATEIBCTBA MPECTYIHOTO AestHus’. To ecTh
MHCTUTYT JTABHOCTH NMPHUMEHSETCS TaKXKe M B LEISIX COXpPAaHEHMsI OOIECTBEHHOI'O CHOKOWCTBHUA. XOTH,
€CJIN YYUTBIBATh, YTO JJIS MOJCO3HAHUS YEJIOBEKA HE CYLIECTBYET HU BPEMEHHU, HU IIPOCTPAHCTBA, TAKOE
OCHOBaHHUE clieAyeT MPU3HATh HEHAY4YHbIM, IOCKOJIBKY B CBS3M C MPUPOAOH HEOCO3HAHHOTO C €€
CKPBITBIM BIIMSTHUEM Ha MHIMBHJA JUIS JEHCTBUTEIBHOTO OCBOOOXKIEHHS OT CYLIECTBYIOIIEH MpOOIeMbl
HE00XO0AUMO IpeXk/ie €€ MPOsBICHUE U OCO3HAHUE.

BbI3bIBalOT BONpPOCH! M CTyNEHYaTass CUCTEMa CPOKOB JIaBHOCTH IPHUBIIEYEHHUS K YTOJIOBHOU

! Paccyxnenust o cuactinuBoit u goctoiiHoi xxu3nu / Coct. M.JI.3enenkoBa. — MH.: Xapeect. — 1999. — C. 230..
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OTBETCTBEHHOCTH. CaHKUIMM CTaTei, NpelyCMaTPHUBAIOIIMX COBEPIIEHHBIC MPECTYIUIEHUS MOTYT
pa3nuyatbes B J[Ba WIM TPU Toja, a BOT CPOKM JABHOCTH JHOO ABa rojaa JIMOO MIECTh JIET, TO €CTh B
4yeThipe pasza Oofblle, 4eM pa3HHUIlA CAaHKIMHA yKa3aHHBIX craredl. Ecnu gaBHOCTH NHpuUBIEUYEHUS K
YrOJIOBHOM OTBETCTBEHHOCTH 32 IMPECTYIUICHWE HEOOJBIION CTETEHU TSDKECTH U TSKKOE MPECTYIUICHHE
paBHa MaKCUMaJbHOMY CpPOKY HakKa3aHHUs 3a JaHHbIE NPECTYIUIEHHs, TO IJaBHOCTb 3a IPECTYILICHUE
CpeIHEHN TSKECTH MNPEBBbINIACT Ha OAMH I'0Jl MaKCUMAaJbHBIA pa3Mep Haka3aHus, a BOT JAaBHOCTh 3a
COBEpIICHHE 0CO00 TSHKKOTO MPECTYIJICHHUS] MEHbIIE MAKCHUMAaJbHOTO pa3Mepa HaKa3aHUs Ha IATh JIeT.
Ecnu e B nelCTBUAX BUHOBHOIO MMENACh COBOKYITHOCTH MPECTYIUICHHH, 32 KOTOPbIE 3aKOHOM MOYKET
ObITh ONpEJEIICHO HaKa3aHWe B BUIE 25 JeT JUIIEHUS CBOOOIbI, TO U 3[1€Ch JAaBHOCTh NMPUBIICYCHUS K
YTOJIOBHON OTBETCTBEHHOCTH BCE PaBHO orpaHudeHa 15 rogamu. IloaTOMy B INpakTUKE BO3MOKHBI
CUTYyalluu, KOIJa COYYaCTHHKHU IIOJIydaT [0 MPUTOBOPY 25 mneT JuIleHus CBOOOIBI, a JIMLO, HE
O00Hapy>KEHHOE CBOEBPEMEHHO, MOXKET SIBUTHCSI B IPAaBOOXpPAHUTEIbHBIC OpTaHbl yepe3 15 meT u mocne
UCTEYEHHUsl JAHHOTO CpPOKa JaBHOCTH OHO OyZeT OCBOOOXIEHO OT YTOJIOBHOH OTBETCTBEHHOCTH H
COBEpIICHHO CIOKONHO Oyzaer emé 10 jeT XoAuTh Ha CBUJAHUE K COYYaCTHHMKAM I10 MPECTYIUICHUSIM.
Jlorudecku BBITEKAET BBIBOJ], YTO JAABHOCTH MPUBJICUEHHS K YTOJIOBHON OTBETCTBEHHOCTHU JOJKHA OBITh
HE HIKE MaKCHUMAaJbHOIO CpOKa HaKa3aHUs 3a IPECTYIUICHUS, HA3HAYaeMbIX I10 COBOKYIIHOCTH
MPECTYIUIEHUW UM IPUTOBOPOB.

Hcuncnenune cpoka JaBHOCTH HAUMHAETCS CO JIHS COBEPILEHUS MPECTYIIEHUS U MPOJOJIKAIOTCS
JI0 MOMEHTa BCTYIUICHHsI MIPUTOBOpA B 3aKOHHYIO CHily. B oTHomenuu mpectymieHus: ¢ GopMalbHbIM
COCTaBOM OCOOBIX BONPOCOB 3/1€Ch HE BO3HUKaeT. Ho ecnu coctaB MaTepuaabHbli, TO MOT'YT BOSHUKHYTh
cnoxHocTH. B coorBercTBuM € 4.2 ¢1.9 YK P® BpemeHnem coBepuieHus: MPECTYIUICHHUS IPU3HAETCS BpeMs
COBEpILICHUS MIPECTYIUIEHUS, HE3aBUCUMO OT BPEMEHM HACTYIUIEHMs mnocineactBuil. Ho nanHbIi cocraB
MpeIoiaraeT HACTYIUICHUE OMPEIeNEHHBIX MOCIEACTBUM, MPEANOI0KUM (U3UYECKOTO Bpena, a OH
MOKET HACTYyNHUTh 4Yepe3 BecbMa HeompenenéHHoe BpeMsa. OT 3TOro e 3aBUCUT U IpaBUIIbHAS
KBaJIM(DUKAIMS U UCTEYCHHUE CPOKA JTAaBHOCTH.

CoBepliieHue HOBOTO MPECTYIUICHHUsI corjiacHo aeictBytomeMy YK P® nHe mpepbiBaeT cpoka
JABHOCTHU MO MPEKHEMY MPECTYIUIEHUI0, 4To Obu1o mpenycMoTpeHo B cT.48 YK PCOCP 1960r. Takum
00pa3oM CpPOK JTaBHOCTH NPHUBIICYCHUS K YTOJIOBHOW OTBETCTBEHHOCTH 3a MEPBOE MPECTYIUICHHE MOKET
OBITh OKOHYEH BO BpeMs OTOBIBaHMSI JIMILEHUS CBOOOBI 32 BTOPOE pacKphIToe mpectyruieHue. M3 atoro
CIIEIyeT, YTO CYIIECTBOBAHWE MHCTUTYTA JTABHOCTH HE 3aBHCHUT OT CTENEHH OOLIECTBEHHOM OMacHOCTHU
Iuua.

Bwmecte ¢ tem, B 4.3 cT1.78 YK P® npenycmMoTpeHO Moo0keHHE, COTIACHO KOTOPOMY TEUCHHE
CPOKOB JAaBHOCTH NPHUOCTAHABIMBAETCS, €CJIM JMIO0, COBEPUIMBILIEE MPECTYIUICHUE, YKIOHSETCA OT
CIIEJICTBUS WK cyAa. B 3ToM ciydae TeueHre CpoKoB JaBHOCTH BO30OHOBIISIETCS C MOMEHTA 3a/Iep KaHus
YKa3aHHOTO JUIA WK SIBKM €ro ¢ NMoBUHHOW. Iloiydaercs, 4To coBepllieHHe MPEeCTYIUIEHUs, BKIIIOYasd,
0c000 TSKKOE, HE OKa3bIBaeT BIUSHUS Ha MpEphIBAaHHE CPOKA AABHOCTU. A BOT YKJIOHEHHUE OT JFOOO0TO
MIPECTYIUIEHUS, Jake HEeOONbIION TSKECTH, MPUBOAUT K OECCPOUHOMY INPUOCTAHOBICHUIO CPOKOB
JTaBHOCTU. Bo3HMKaeT Bompoc, 4To K€ Ha CAaMOM JIeJie 3aTParuBaeT 3aKOHOAATENs — OMACHOCTD JIULA, €T0
UCIpaBJIEHUE U JIOCTW)KEHHWE UHBIX IeJleldl Haka3aHus, WIH «HEYBaXEHUE» CyObeKTa K
IIPaBONIPUMEHUTEIIO, Y KOTOPOTO BO3SHHUKAIOT ONPENEIEHHBIE CII0KHOCTH B IENONPOU3BOJICTBE.

[Tpu aToM, npuaaBast Oosbloe 3HaUeHUE (HaKTy YKIOHEHHMs], B 3aKOHOJATENIbCTBE, TEM HE MEHEE,
He naéTrcs ero moHsTHe. He BbI3bIBa€T COMHEHUH B MpakTHKE (DaKT YKIOHEHHs, €CIU JUI0 Jajo
0053aTENBCTBO SBIATHCSA B MPAaBOOXPAHUTEIbHBIE WM Cy/I€OHBbIE OpPTaHbl B CBSI3U C BO30YXKIEHHBIM B
OTHOIICHUU HETO YTOJIOBHBIM JIEJIOM HIIM MOAMKUCKY O HeBble3ne. [Ipy OTCyTCTBUHM TaKuX 0OCTOSTENHCTB
JIUI0 TaKXXe€ MOKET CKPBIBAThCS OT CIEACTBUS U CyAa Pa3IMYHBIM 00pa3oM, B YACTHOCTH, MEHSTh MECTO
KUTENbCTBA, pabOTHI, CTpaHy, BHEUTHOCTh U T.A. ECiaM U 9T0 mpu3HaBaTh YKJIOHEHHUEM, TOTJA CIEAYyeT
NPUNTH K €IUHCTBEHHOMY BapHaHTy, KOIJla BO3MOXXHO TEUEHUE CPOKOB JABHOCTH IPHUBJICUEHUS K
YrOJIOBHOM OTBETCTBEHHOCTH — €CJIM JIMIO ITOCJIE COBEPIICHUS NPECTYIUIEHUS HEMEIJIEHHO SIBUTCS B
[IPaBOOXpPAaHUTENIbHbIE OpraHbl W HANMIIeT 3asBJICHHE O TMPHUBJICUEHUU ceOs K YroJIOBHOM
oTBeTCTBEHHOCTU. HO Takoii 00s13aHHOCTH Ha MPECTyMHUKA HE BO3J1araeTcs, 4To ycMaTrpuBaercs u3 ct.51
Konctutynun Poccun. YcraHoBiieHHne MpaBOOXpaHUTENbHBIME OpraHaMyd BUHOBHOTO JIMLIA TaKXKE€ Camo



1o cebe He MOXET TOBOPUTHh 00 YKJIOHEHUH IOCJIETHEro OT CIEACTBUS U CyJla, €ClIU MPECTYNHUKY 00
3TOM Heu3BecTHO. Ecnm jxe naHHoe 00CTOSTENhCTBO €My HM3BECTHO, TO OHO MOJKET MOBIHATH HA
BO3MOYKHOCTh WJIM HEBO3MOXXHOCTb SIBKM C TOBUHHOM, a He Ha (akT ykioHeHus. K Tomy xe Qaxt
U3BECTHOCTH I10JI03PEBAEMOr0 MM OOBHHSAEMOTO €II€ He 03HauaeT JOKa3aHHOCTU ero BuHbL [loaTomy,
IIPEJCTABISAETCS, YTO BO3MOXHA SIBKa C NNOBHMHHOM M B TOM Cillydae, KOIJa JHUIO ObUIO 3a/epKaHo IO
MOJIO3PEHUI0 B COBEPILEHHUH IPECTYIJICHUS, HO MPH 3TOM CO3HABAJO, YTO BHHA €r0 HE MOXKET OBITH
Jl0Ka3aHa 0e3 ero MoMOLIH.

Hepaspeménnoit mpobiaemMoil cieayer TakKe CUMTaTh NMPUMEHEHHE CPOKOB JABHOCTU B CIydae
COBEpULICHHs UIAIIUXCA NPECTYIUICHUH, B YaCTHOCTH, YKJIOHEHHE OT YIUIaThl AJIMMEHTOB, HAJIOIOB,
neseprupctBa. CorsacHo 4.3 c¢r.78 VYK P® B ciaywyae midmuxcst IPECTYIUIEHUH CpPOK JaBHOCTH
IIPUOCTAHABIMBACTCA M HE UCTEKAeT IO MOMEHTA 3aJep)KaHus WU SBKU C IOBUHHOW, TO €CTh CPOK
JTABHOCTU MOXKET HE UCTEKaTh U MOKU3HEHHO. CTOPOHHMKHU TAaKOTO IOJIOKEHUS MPUBOJAT CIETYIOIINN
JI0BOJI B TOJIb3Y Pa3yMHOCTH TAaKOW HOPMBI: €CJIM HMCXOJUTh U3 OOpaTHOro, TO JIMLO, HE3aKOHHO
XpaHAIIee OTHECTPENBbHOE OpYXKME, IIOCNIe HCTEUYEHHs] CpPOKa JaBHOCTH, MOXET 3asBUTh 00 3TOM
IIPaBOOXPAHUTEIBHBIM OPraHaM M JaJbHEHIIEee HAX0KICHUH HE3aKOHHOTO OTHECTPENIBHOTO OPYXKHUS YKE
Oynet TakuM oOpa3om Jjerann3oBaHo. Be€ aTo BepHo. Ho npenmeTsl, n3bsThie U3 TpaXkAaHCKOro obopora
WM CO CIELMAJIBHBIM PA3PEIIUTENIBHBIM MOPSAKOM TAKOBBIMU U OCTAIOTCS, €CIIM HE U3MEHATCS CaMU ITH
obcrositenseTBa. 110100HBIN TOAXO K MHBIM JJISIIAMCS TPECTYIUICHUSIM, B YaCTHOCTH, K J€3EpTHPCTBY,
0COOEHHO, KOI'Jla OHO SIBJISETCS CIEICTBHEM CTEUEHUS TSDKEIBIX OOCTOSATENILCTB, BBI3BIBAET CEPbE3HBIC
BO3PAXKCHHUS.

JleiicTBUTENBHO, CPOK JABHOCTH IIPUBJICYEHMS K YTOJIOBHOM OTBETCTBEHHOCTH 110 OTHOLLIEHUIO K
Jie3epTUpaM, HE BBIIEP)KABLIMM, B YAaCTHOCTH, HEYCTaBHbIE B3aWMOOTHOIIECHUS, CHOCOOEH IJIUTHCS B
TEUYEHUH BCEH MX JKU3HH, & CPOK JABHOCTH K JIMLAM, COBEPILMBUIMM YOUHCTBO C 0CO00I KECTOKOCTHIO,
IBYX WM Oosiee JMIl U T.1. 3aKoHUYMTCA uyepe3 15 ner. [Toaromy BrnosiHe pa3yMHbBIM Oy/leT OrpaHUYUTh
IIPUOCTAHOBJICHUE CPOKOB JIABHOCTH IO JUIAIIMMCSA IPECTYIJICHUSAM ONPEIEIEHHBIMU paMKaMH,
UMEIOLMMH MECTO B OIpEAENEHHBIX 3aKOHaX: JE3e€pPTUPCTBO — MPU3BIBHBIM BO3PAaCTOM; HEYIUIATY
QIMMEHTOB — JOCTH)KEHHEM peOEHKOM COBEPILIEHHOJETHEro BO3pacTa; IO YIUIaTe HAJIOroB —
OIIPENICIEHHBIM 3aKOHOAATENEM IEPUOJIOM, IPEANONI0KUM, TPEXIETHUM. [lHadue HEmocpenCTBEHHO
YKIIOHEHUE OyJeT SBJIAThCSA, 110 CYTH, IPECTYIUIEHUEM, He nperycMoTpeHHbIM YK PO u BoIxoasmmm 3a
npenensl JAeWcTBUS OOLIEro MHCTUTYTa JAaBHOCTU (BMecTO YycTaHOBIEHHBIX cT.78 YK P® cpoxkos,
nociaenHue OyayT JelcTBOBaTh MOXKU3HEHHO) M €ro INCUXOJIOTHYECKOr0 MeXaHH3Ma, pacCMOTPEHHOIO
BBIIIIE.

Yro kacaeTcs OOCTOATENBCTB TNPUMEHEHUS CPOKOB JABHOCTH K JIMLAM, COBEPIIMBIIMM
MIPECTYIUIEHNWE, HaKa3yeMO€ CMEpPTHOM Ka3HbIO WM TOXXU3HEHHBIM JIMIIEHHEM CBOOOMbI, JIHOO
COBEPILUUBIINM MPECTYIJICHUE MPOTUB MHpa M OE30MAaCHOCTH YEJIOBEYECTBA, TO OHU HEPa3phIBHO
CBsI3aHbl ¢ OOOCHOBAaHMEM Kak BHJA U LeJeld Haka3aHMs, TaKk NPUYUH U YCIOBUH COBEpIIEHUS
MHKPUMUHHUPYEMBIX MPECTYIUICHUN. 3a pa3pelleHHeM JaHHBIX BOIPOCOB HEOOXOAMMO oOpamatbes K
PEKOMEHIYEMOM JOTIOJIHUTENBHOM JINTEPATYPE.

5. [IpaBoBoe noJ10:keHMe JIMIA, 0CBOOOKAEHHOI0 OT YI0JIOBHOI OTBETCTBEHHOCTH.

[TpaBoBoO€ 1MOJIOKEHHE JTUIA, OCBOOOKIEHHOI'O OT YTOJIOBHOM OTBETCTBEHHOCTH PETYIUPYETCS B
COBOKYITHOCTH  OOIIMMHM  KOHCTUTYLMOHHBIMM HOPMaMH C U3BATHSAMM U OTPaHUUYECHHUSIMH,
npeaycMoTpeHHbIME YK P® u YronoBHo-ucnonHUTEHBIM KoJiekcoM PD (B nanmpuelimem — YUK PO).
B cootBerctBuu ¢ 4. 4 cT. 15 Koncturynuu PO, a takxke ct. 3 YUK PO obmenpru3HaHHble TPUHIUIBI U
HOPMbI MEXJIYHAPOJIHOTO MpaBa M MEXKIYHAPOJHBIE JOTOBOPHI B JAHHOM cdepe SBIAIOTCS YaCThIO
IIPABOBOM CHUCTEMBI, TO €CThb TaKXE MOrYyT W JOJDKHBI HCIOJb30BaThCS IPU ONPEAEICHUH MU
PEryJIMpOBaHUM YTOJIOBHO-TIPABOBBIX BOIPOCOB. J[JIsl aleKBaTHOTO pacCMOTPEHUSI BOSHUKAIOIINX B CBSI3U
C 3TUM BONPOCOB TpeOyeTcsi MCMOib30BaHUE (PMIOCO(PCKOro, NUAIEKTUYECKOTO M COLMOJIOTHYECKOTO
MOJIXOJIOB K JIMIY, paCCMaTpHBasi €ro HE TOJBKO B YTOJIOBHO-TIPABOBOM CMBICIIE, @ B BUJI€ CTPYKTYpPHOM
€IMHUIIBI CEMbH, O0IIECTBA, TOCYAAPCTBA U MHPA B LIEJIOM.

[Tpu 5TOM MBI MOXEM U JOJDKHBI YUUTHIBATh JOCTUIKEHHSI COBPEMEHHBIX HAYK O MOBEJEHUU



YeloBeKa, B YAaCTHOCTH, HEOCO3HaHHbIe (DAaKTOPHI MOBEACHHUS CTOPOH COBEPIIEHHOIO WM paHee
MPECTYIUICHUS, KOJUIEKTUBHBIE STPETrOpbl, YTO OOBICHIETCS U MOATBEPIKIACT CYIIECTBOBAHNE HOOC(EPHI,
chepbl pasyMHOr0 U 3aKOHOMEPHOTo. MHIMBHUIA B pOJIM NPECTYyNHUKA WIU OCBOOOXKAEHHOTO OT
YTOJIOBHOI OTBETCTBEHHOCTH SIBJISIETCSI HE aBTOHOMHBIM MOJYJIEM, HE3aBUCUMBIM OT 3aKOHOMEPHOCTEHN
MHUpa, OOLIECTBEHHOTO Pa3BUTHUSA W KU3HEHHOW CUTyallid, a HEpa3phIBHOW YacThIO CEMbH, OOIIECTBA,
rocynapcTBa U mupa. CienoBareiabHO, IOBEJCHHUE JIOOOr0 YeJIOBEeKa M €ro MPaBOBOM CTAaTyC WUIpaeT B
MEPBYIO0 O4Yepeb POJb OTPUIIATEILHON OOpaTHOM CBSI3M, HEOOXOAMMOW B JIFOOOW CcaMOympaBiseMOi
cucreme. [lomaBnenne winm ocyxaeHue B pa3HOW ¢Gopme HocuTeled MHPOPMALUU O JACHCTBUTEIHHOM
COCTOSIHMM OOIleCTBa MPUBOIAUT TOJBKO K YIIyOJIEHHIO MOPOXKAEHHOTO KOH(MIMKTA HHTEPECOB Ha
WH/IMBUYAIbHOM, OOIIECTBEHHOM M TOCYIapCTBEHHOM YpoBHsX. [loaToMy couumanbHOEe Ha3HAYeHUE
MIPaBOBOT'O MOJIOXKEHHUS JIUIIA, OCBOOOKIEHHOTO OT YTOJIOBHON OTBETCTBEHHOCTH UMEET Ba)KHOE 3HAYCHHE
11 KOPPEKTHUPOBKH WHAWBUYATBHOTO, OOIIECTBEHHOT'O M TOCYaPCTBEHHOTO PA3BUTH.

KonkperHoe cojaepkaHue MpaBOBOro CcTaTyca JIMLA, OCBOOOXKAEHHOTO OT YrOJOBHOM
OTBETCTBEHHOCTHU 3aBHCHUT OT BHJIa OCBOOOXKIICHHSI, KOTOPBIE MOKHO KJIaCCU(HUIIMPOBATh HA YCIOBHOE (B
Cllyyae NPUMEHEHHS K HECOBEPLICHHOJIETHUM IPUHYAMTEIbHBIX MEpP BOCHUTATEIBHOTO BO3JECHCTBUS,
c1.90 YK P®) u Ge3yciioBHOE (0CBOOOXKICHUS, TPEIYCMOTPEHHBIE CTaThsiMu 75, 76, 78, 81, 84 YK P®).
B omnpenenénnoil creneHH K YCIOBHOMY OCBOOOXIEHHIO MOXHO OTHECTH M CIy4aW OCBOOOXKIEHUS,
npenycmorpensble 4.l u 2 cr.81 YK P®, nockosbKy nMia mocie BbI3AOPOBIEHUS MOTYT HOJJIEKaTb
YTrOJIOBHOW OTBETCTBEHHOCTHU, €CJIM HE UCTEKJIN CPOKH JTABHOCTH.

Hcxons U3 cucTeMaTuueckoro U rpaMMaTH4eCKOro TOJIKOBaHUs crarer 75, 76, 78, 84, a Takxke
9.1 u 2 cr.86 YK PO, cienyer, 4To OCBOOOXICHHE OT YrOJOBHOM OTBETCTBEHHOCTH HE BIEYET
CYyIMMOCTH WJIM WHBIX HETAaTUBHBIX MPABOBBIX MocieAcTBUi. [loaToMy, B 4acTHOCTH, OTKa3biBas B
OCBOOOKICHUH OT YTOJIOBHON OTBETCTBEHHOCTH, B CUTYyallUAX, mpeaycMoTpeHHbx OOmieit yactpio YK
P®, npaBonpumeHuTenb HE MOXET HU $BHO, HM TallHO OOOCHOBBIBaTh JIAHHBIM OTKa3 (akToM
COBEpIICHUS] paHee JHUIIOM IPECTYIUICHUS, OT OTBETCTBEHHOCTH 3a KOTOpPO€ OH ObLI OCBOOOXKAEH B
YCTAaHOBJICHHOM MOPSAKE WM UCTEKIM CPOKHU JAABHOCTHU IMPUBJIEUEHUS K YTOJIOBHOM OTBETCTBEHHOCTH.
Tem He MeHee, mpobiema HYXAAaeTcd B 3aKOHOJATENbHOM pasperieHud. [Ipy BO3HUKHOBEHUM Ha
[IPAaKTUKE CHUTYyallud, KOrja JIuIly, paHee OCBOOOXKIEHHOMY OT YrOJIOBHOM OTBETCTBEHHOCTH, IIO
HEMOHSTHBIM WM HEMOTHBUPOBAHHBIM MPUYMHAM OTKA3bIBAIOT B OCBOOOXIEHHUM, MOXXHO IOCTaBHUTH
BOIIPOC O HE3aKOHHOCTH JaHHOTO peIIeHHs Cco cCchUIkoM kak Ha 4.3 c1.55 Koncturynum PO,
MpelycMaTpUBAIOIIE OrpaHMYEHUE TIPaB H CBOOOI YEIOBEKa TOJNBKO (eiepalIbHBIM 3aKOHOM U B CTPOTO
YCTaHOBJIEHHBIX ciydasXx. Kpome TOro, MOXHO cchliaThcs Ha HapylleHHME MpPUHILUINA paBeHcTBa (cT.19
Konctutyniun P®), ecnu mno OOBEKTHBHBIM M CYOBEKTUBHBIM NIpU3HAKaM HMEETCS MOA00HOe
MIPECTYIUIEHUE, OT YIOJIOBHON OTBETCTBEHHOCTH 3a KOTOPOE APYyroe JMIOo OblI0 0cBoOOkAeH0. Hakower,
MOXHO U HYKHO MCHOJIb30BaTh cOlUaIbHble ocHOBaHUA U rnaBy Il Koncturynum Poccum nns pemenus
BOIPOCOB OCBOOOKACHNUS Y€JIOBEKA OT YIOJIOBHOM OTBETCTBEHHOCTH.

1.3 JIekuus Ne 3 (2 yaca)
Tema: OcHoBaHMS OCBOOOXKAEHUS] OT YroJOBHOH OTBETCTBEHHOCTH, TMPeayCMOTPEeHHBII
Oco0enHoM 4acThI0 YT0J10BHOTO0 KoAekca Poceniickoii @enepanun

1.3.1 Bonpocsl ekuun

1. OcBob6oXxaeHue OT yroJIOBHOW OTBETCTBEHHOCTH 3a MPECTYIUICHUE, SIBIISIONIEECs CIEICTBUEM
CTEUEHHUS TSHKENBIX AKU3HEHHBIX OOCTOSTENBCTB.

2. OcBOOOXIECHHWE OT YrOJOBHOW OTBETCTBEHHOCTH 3a TMIPECTYIUICHHE B CJIy4ae €ro
MPEJOTBPALCHHUS.

3. OcBOOOXIECHHWE OT YroJOBHOW OTBETCTBEHHOCTH 3a WPECTYIUIGHWE B CJIy4ae BbIIaud
BUHOBHBIM IIpeIMETa MPECTYIUICHUS.

4. OcBoOOXJ€HHE OT YrOJOBHOH OTBETCTBEHHOCTH 3a IPECTYIUIEHHWE, €CIU B OTHOUICHHH
CyObeKTa NPECTYIUIEHHUS HMEJIO MECTO BBIMOTaTEeIbCTBO WJIM €CIH JIMIO JOOPOBOJIBHO
COOOMIMIIO KOMIIETEHTHOMY OpPTaHy O COBEPIICHUH TPECTYTUICHHS.



5. OcBOOOXIeHHE OT YrojJOBHOW OTBETCTBEHHOCTH 3a MPECTYIUIEHHWE B CIIydasiX, €CJIH JIUIIO0
CIOCOOCTBOBAJIO PACKPBITHIO MPECTYIJICHUS U BO3MECTHIIO IPUUUHEHHBIH yepo.

6. OcBoOOXJeHHE OT YroJIOBHOM OTBETCTBEHHOCTH 3a IMPECTYIUIEHHE, €CIIM OHO IMPEKPaTHIIO
COBEpHIATh JEHCTBHS, 00pa3yIOINe COCTAB MPECTYIIICHUS.

7. OcBOOOXeHHE OT YroJOBHOW OTBETCTBEHHOCTHU 32 MPECTYIUICHHE, €CIIU OHO CIIOCOOCTBOBAJIO
MPEeAOTBPAILEHUIO JalbHEHIIero ymepda MpaBOOXpaHsIEeMbIM HHTEepecaM Poccuiickoi
denepanuu.

8. 3amper yroJIoOBHOW OTBETCTBEHHOCTH 33 3apaHee HEOOCIIAHHOE YKPBIBATEIHCTBO
MPECTYIUIEHNUH, COBEPIIEHHBIX CYIIPYTrOM UJIH OJU3KUM POJICTBEHHUKOM.

9. VcnoBus 0ocBOOOXIEHHUS OT YrOJOBHOW OTBETCTBEHHOCTH, MpeaycMOTpeHHbie (OcoOeHHOI
4acThiO YTOJIOBHOTO KoJiekca Poccuiickoit denepanni.

1.3.2 Kpartkoe coaep:kaHue BOIIPOCOB

JUist TOJTHOTO PAacCMOTPEHHSI TIEPEUNCIICHHBIX B IJIAaHE BOIMPOCOB CTYIEHTY HEOOXOAMMO OOpaTUTHCA K
PEKOMEHIyeMOM JIONOJIHUTENIbHON JIUTEpaType, YKAa3aHHOW B KOHIE IUIaHAa JIEKUWHA, a Takke
CEMHHApPCKUX 3aHATHM 1o AaHHOM TeMe. HecMoTps Ha TO, 4TO OCHOBaHUSI OCBOOOXK/IEHUS OT YrOJIOBHOU
OTBETCTBEHHOCTH SBIIIOTCA MCKIIOYEHUEM M3 OOIIMX MPaBUI M MPHUHIUIIOB YTOJIOBHOTO MpaBa, TEM HE
MEHEe, OHM HE€ MOIYyT INPOTHUBOPEUYUTH 3aJadyaM YrOJIOBHOI'O 3aKOHOJATEIbCTBA M LEISAM HaKa3aHMS,
KOTOpbI€ 3/IeCh JIOJDKHBI BBIMONHATHCS. [Ipu  paccMOTpeHHH OCHOBaHWHM [Uisi  OCBOOOXKIEHUS,
npeaycMoTpeHHbIXx B Ocobennoi yactu YK P® Heo0X0IMMO Takke YYUTHIBaTh, UTO MIPHU BHITIOJTHEHUU
yKa3aHHBIX JIEHCTBUIN JHUIIO0 OCBOOOXKIAETCS OT COOTBETCTBYIOIIETO MPECTYMHOTO ACSHUS, a HAIUYUE B
ero JCWCTBUSX MHOTO COCTaBa MPECTYIUICHHUS HE SBISIETCS MPEMSITCTBUEM JUIsl TAKOTO OCBOOOXKIeHHS. B
MOCJIEIHEM CITy4ae JTULO HECET CAMOCTOSATEIbHYIO OTBETCTBEHHOCTD 3a IPYroe MpPeCTyIUICHHE.

1. OcBoOo:xIeHNe OT YroJI0BHOI OTBETCTBEHHOCTH 3a IpecTylJieHHe, BJsIONIeecs CJaeACTBHEM
CTeYEeHHUS THAKEIbIX )KU3HEHHBIX 00CTOSITEILCTB

B cinydasx, korga mpecTyIUIEHUE SBISETCS CIEACTBHE CTEUYECHUS TSDKENBIX OOCTOATENBCTB, JIMIIO,
COBEPIIIMBIIEE €r0 BIEPBbIC, MOXKET OBITH OCBOOOXKIEHO OT YrOJIOBHOM OTBETCTBEHHOCTH. K Takum
COCTaBaM OTHOCSITCS CAMOBOJILHOE OCTaBJICHHE YaCcTU HIIM MecTa clyKObl (cT. 337) u ne3epTupcTBoO (CT.
338).

JlaHHBIE COCTaBBI PA3IMUYAIOTCS MO MPHU3HAKAM CYOBEKTUBHOM CTOPOHBI, @ UMEHHO MO LIEJH OCTaBJICHUS
YacTH WM MecTa chaykObl. Pasnuume B MOTHBaxX MOMXKET OBITh OOYCIOBJIEHO TOJBKO OTIUYHEM HUX
HEMOCPEJICTBEHHBIX I1eNiell. B OCHOBHOM € OCTaBJIEHHE YaCTH WM MecTa CIY)XObl U B TOM U B IPyrOM
cocTaBe OOOCHOBBIBAIOTCSA JKEJaHWEM HW30ekKaTh IOCICACTBUM CTCUCHHS TOKENBIX IKU3HEHHBIX
00CTOSTEILCTB.

HeoOxomuMo 3HAaTh W yYUTHIBaTh MPHU3HAKA CYOBEKTa JaHHBIX COCTABOB, KOTOPBIN SIBISETCS
cnenuaibHbIiM. Hanbosiee CloKHBIM TMPU3HAKOM JAHHBIX MPECTYIUICHUH SBISICTCS «CTEUYCHHE TSKEIBIX
o0cToATeNnsCTB». CHOXKHOCTH  OINpeAeNnseTcsl TCUXOJIOTHYeCKMMH MOMEHTaMH, OMpeesOIIIMU
HMMEIOIIHNECS )KM3HEHHBIE O0CTOSTENHCTBA, UX TXKECTh, BO3/ICHCTBIE HA BOCHHOCTYKAIIIETO ¥ OTHOIIICHHE
K HUM. /{71 MpaBUIIBHOTO OMpEENIeHUs] XapaKkTepa U CTEMEHU TSHKECTH OOCTOSTENHCTB Ha KOHKPETHOE
JIUIO CIEAYeT YYUTHIBAThH TOJOKEHHUS U 3aKOHOMEPHOCTH OOIIEeH M IOPUINYECKON MCUXOJIOTHH, & TaAKKE
OCOOCHHOCTH TICUXMYECKOTO COCTOSIHUS CYOBEKTa, €ro MHPOBO33PEHHE U CHCTEMY IIEHHOCTHBIX
opueHTanuii. HenHauBuayanbHbIH MOAXOA K pa3pellieHUI0 KOHKPETHOM CUTYyallud BEAET K cyneOHOM
omuoOKe, TMYHON TpareIuy U HeIOCTHKEHUIO 1eiel HaKa3aHUsl.

2. OcBoOoxkIeHHe OT YroJOBHOHi OTBETCTBEHHOCTH 3a IMpecTyIUleHHe B cJy4ae ero
npeaoTBPAaLlleHHus .

B cnywasx, xorma JMUo, Yy4YacTBOBAaBIIEE B TMOATNOTOBKE IMPECTYIUIEHUS, CBOECBPEMEHHBIM
MIpeyNpexICHUEM OPraHOB BJIACTU WM MHBIM CIIOCOOOM CIOCOOCTBOBAIO €ro MPEeAO0TBPAILEHUI0, OHO
OCBOOOKIAeTCS OT YTOJOBHON OTBETCTBEHHOCTH 3a JaHHOE MpecTyIuieHue. Takoe ocBOOOXKIIEeHHE
MPEAYCMOTPEHO B OTHOIICHHWH TeppopUCTHUecKuX aeicTBuid (cT. 205). JlaHHBIN cocTaB SBIsSETCS 1O



XapakTepy MW CTENEHHW BO3MOXKHBIX TIOCIEACTBUUA 0CO00 TKKUM. B cwiry »3toro u  ero
pacnpocTpaHEHHOCTU (UTO B OCHOBE MMEET CBOM IPUYMHBI U YCJIOBUS) MPEACTABISAETCS ONPAaBIAHHBIM
TaKOW KOMITPOMHMCC TOCYapCTBa M MPECTYITHUKOB, TaK KaK JIOCTUTACTCS MPEIOTBPAICHUE eI OOBIITNX
MOCJICJICTBHUM.

3. OcB00GOK/IeHUE OT YrOJIOBHOW OTBETCTBEHHOCTH 32 MPeECTYIUIEHHE B CJIy4Yae BbIIa4H BUHOBHBIM
npeaMeTa npecTynjieHust

B YK P® npeagycMoTpeHsbl CUTyalluH, KOTJla BAHOBHOE JIMIIO B CJIy4ae BbIAAYM KOMIIETEHTHBIM OpraHam
nperMeTa, HaJlu4he KOTOPOTo Yy JHIa 00pa3yeT coCcTaB OMpPeNeIEHHOIO MPeCTyIUIeHUs, 0CBOOOXKIaeTCs
OT YroJIOBHOM OTBETCTBEHHOCTH 3a JIaHHOE MpecTymieHne. K TakuM coctaBam OTHOCSTCS y4acTHE B
HE3aKOHHOM BOOPY:KEHHOM (popmupoBanuu (4. 2 cT. 208), HE3aKOHHOE MPUOOpETEeHue, rnepenaya, cObIT,
XpaHEeHHe, MePEeBO3Ka WM HOILLIEHUE OPYXKUsl, €r0 OCHOBHBIX YacTel, 00EMpUIacoB, B3pbIBYATHIX BEIIECCTB
W B3PBIBHBIX YCTPOWCTB (CT. 222), HE3aKOHHOE HW3rOTOBJIEHHE OpYXHs (cT. 223), HE3aKOHHOE
npuoOpeTeHue, XpaHeHHe, I[epeBO3Ka, HW3TOTOBIEHHE, MepepadoTka HAPKOTUYECKUX CPEJCTB,
MICUXOTPOIHBIX BEIIECTB MU UX aHAJIOoroB (CT. 228). JONOJTHUTENBHBIM YCIOBUEM ISl OCBOOOXKIEHUS OT
YTOJIOBHOM OTBETCTBEHHOCTH 3a IIOCIEJHEE IPECTYIUICHHE SIBISETCA AKTUBHOE CIIOCOOCTBOBAaHUE
PACKpBITUIO M MPECEUEHUIO MNPECTYIUICHUM, CBS3aHHBIX C HE3aKOHHBIM OOOPOTOM HAPKOTUYECKUX
CPEICTB, IICUXOTPOITHBIX BEIIECTB WJIA UX aHAJIOTOB, M300IMUEHUE JIUI, IX COBEPIIMBIINX, OOHAPYKCHUE
HUMYILECTBA, T0OBITOrO MPECTYMHBIM MyTEM.

JUis TpaBUIBHOTO peIIeHus 00 OCBOOOXICHHSI OT YTOJIOBHOM OTBETCTBEHHOCTH TpeOYyeTCs 3HATh
MPU3HAKK TpeaMeTa MPECTYIUIEHUST M HUX XapaKTepUCTHKU. Eciom y mnpeamera OTCYTCTBYIOT
COOTBETCTBYIOIIME TPHU3HAKK, TO HET COCTaBa IMPECTYIUICHWS W TOSTOMY HENb3sd BECTH peub 00
OCBOOOKICHUH OT YTOJIOBHON OTBETCTBEHHOCTH OT HETO.

Bo3piBaeT comMHEHHE W3MEHEHHE, BHECEHHOE B IPUMEUYAHUs, PErYJIUPYIOMIUX OCBOOOXICHHE OT
YrOJIOBHOM OTBETCTBEHHOCTH 3a COBEPILEHUE MPECTYIICHUM, PEyCMOTPEHHBIX CTaThsIMU 222, 223, 228
VYK PO ®denepanpubim 3akoHOM Nel62-D3 ot 8 nexadbps 2003 ., KOTOPBIM OBLJIO YCTAHOBJIEHO, YTO HE
MOXKET TpHU3HABaThCsl MOOPOBOJIBHOW cAauell mpeamera JaHHBIX MPECTYIUIGHUW HUX HU3bATHE IIpU
3a/IepKAHUU JIUIA, TTOCKOJIbKY WHIAMBUI MOT JEUCTBUTEIIBHO HAINpPABISATHCS B IMPABOOXPAHUTEIHHBIC
Oprassl 1jsi 10OpOBOJILHOM cauu mpenMera npectymieHus. CylnecTByore B IpaBoONPUMEHUTEIbLHON
MPaKTUKE TPUMEPHI, KOTJa MPECTYMHUKH BMECTE€ C MPEAMETOM TNPECTYIUIEHUs HOCWIM TpH cebe
3asiBIICHHE O €ro J0OpOBOJBHON chade, MEepenuchiBas €ro KaXAbld pa3 ¢ HOBOW /JaToil, HE OTMEHSIOT
KOHCTUTYIITMOHHYIO HOPMY MPE3yMIIIUU HEBHHOBHOCTH, a JIMIIb MCKYCCTBEHHO, Ha YPOBHE BBEICHUS
HEKOHCTUTYLIMOHHOM HOpPMBI YTOJOBHOTO 3aKOHA, YIPOIIAIT NPOLEAYypY [0Ka3aTelbCTBa BUHBI
TpaKJaHWHA, YTO HEJIb3sI MPU3HATh 3aKOHHBIM U 000CHOBAHHBIM.

4. OcBo0OK1eHUE OT YrOJIOBHOI OTBETCTBEHHOCTH 32 MPeCTyIJieHHe, ecJii B OTHOLIEHUHU CYObeKTa
NpecTyIVIeHUsl MMeJ0 MeCTO BbIMOraTeJbCTBO WM €CJdd JHIO0 JA00POBOJLHO COOOIIMIO
KOMIIETEHTHOMY OPraHy O COBEpPIICHUH MPeCcTyIJICHH.

YTromoBHOE  3aKOHOAATENBCTBO  MPEIyCMaTpPUBAET  CIy4al  OCBOOOXIEHUST  OT  yroOJIOBHOM
OTBETCTBEHHOCTH, €CJIM B OTHOIIEHHUH BUHOBHOIO JIMILIAa UMEJIO MECTO BBIMOIAaTENIbCTBO WJIM €CJIU JIULIO
TOOPOBOJIBHO COOOIIMIIO TIOTHOMOYHOMY OPTraHy O COBEPIICHHUH UM COOTBETCTBYIOIIETO MPECTYIUICHHUS.
3T0 BO3MOXHO MPH KOMMepUeckoM moakyte (cT. 204), naue B3aTkH (CT. 291) u B onpeienéHHON CTENeHH
(HeT TPU3HAKOB BBHIMOTATENHCTBA) TMPH 3aBEIOMO JIO)KHOM IIOKAa3aHWHU, 3aKIIOYCHUH DKCIepTa WU
HernpaBWibHOM niepeBoje (cT. 307).

5. OcBoOoO:K1€eHHEe OT YroJIOBHOH OTBETCTBEHHOCTH 3a NpecTyIleHHe B CJIy4asix, ecJH JIHMIO
CIOCOOCTBOBAJIO PACKPBITHIO NIPECTYIVIEHUS M BO3MECTHJIO NPUYHHEHHBIN yepo.

B HekoTOpbIX ciyyasix, KOTrJa BHHOBHOE JIMIIO, BIIEPBHIE COBEPIIMBIIECE MPECTYIICHHE HEOOJBILOMH,
CpeqHell TSKeCTM WM JIaXe TSDKKOE NPECTyIJIEeHHWE, BO3MECTHJIO TNPUYMHEHHBIM  yIiepo,
npeaycMaTpuBaeTcss OOsS3aHHOCTh MPABONPUMEHUTENBHBIX OPraHoB IO OCBOOOXKIEHHIO JUIa OT
YTOJIOBHOM OTBETCTBEHHOCTH 3a JAHHOE IMPECTyIUICHHE. Takoe IOJO0KEHHE NPELyCMOTPEHO IIpU



COBEPIICHHUH MPECTYIUICHUH B chepe IKOHOMHUECKOW JEeSITETbHOCTH TPU YKIOHEHUH OT YIUTaThI HAJIOTOB
u (uim) coopoB ¢ ¢usnueckoro gura (cr. 198) wum opranuszanmii (cr.198) nuO0 HEHUCHOIHEHHE
00s3aHHOCTEH HatoroBoro arenta (cr.199-1).

6. OcBoOOXIeHHEe OT YroJIOBHOW OTBETCTBEHHOCTH 3a INpecTyIlJIeHHe, €CJIH OHO TPeKpaTHJio
coBepuIaTh el CTBUS, 00pa3youye cocTaB NpecTynJIeHus.

[lo nelicTByrOIIEMY YTOJIOBHOMY 3aKOHOJATENbCTBY BHHOBHOE JIMIIO MOXXET OBITb OCBOOOXKIEHO OT
YrOJIOBHOH OTBETCTBEHHOCTH HE3aBHCUMO OT COOJIIOJCHHS YCIOBHUW JOOpPOBONBHOTO OTKa3a OT
COBEPIIICHUS MPECTYIUICHUS B CIy4asx, IpeaycMOTpeHHbIX cT. 126 YK P® (nmoxuiieHue 4enoBeka), CT.
206 (3axBaT 3aJ0XHMKA), 4. 2 cT. 208 (mpekpalleHHe ydacTHs B HE3aKOHHOM BOOPYXEHHOM
dbopmupoBanun). Ilpuyém, eciu B TOCIEAHEM COCTaBe W MpU TOXUIICHUU YeJoBeKa TpedyeTcs
JTOOpPOBOJIBHOE MPEKPAIICHNE YYaCTHsI WIM OCBOOOXKICHHE MOXHIIEHHOTO, TO MpPU 3aXBaTe 3aJI0KHUKA
JIOMYCKAeTCsl OCBOOOKJIEHUE OT YTrOJOBHOM OTBETCTBEHHOCTH JHIIAa M IPU OOCTOATENbCTBAX, KOI/a
MMENI0 MECTO TpeOoBaHHE BIAcTEH MO OCBOOOKACHUIO 3aJ0KHUKA. J[aHHBINA YrOJOBHBIH KOMIIPOMHCC
rocy/1apcTBa U MPECTYIMHUKA TaKyKe 000CHOBAH IENIIMHU MPEAYIPERACHUS elI€ OONbIINX HEXKelaTeIbHbIX
IIOCJIEICTBUM.

7. OcBo0o:KIeHNe OT YroJI0BHOH OTBETCTBEHHOCTHM 32 NpecTyIUIeHHe, eCJIH OHO CIoco0CTBOBAJIO
Npe0TBPALCHUIO JaJIbHelero yuepoa npapooxpansieMbiM nuTepecam Poccuiickoii @enepanmu.
B psane cutyauuii 1o MokeT ObITh OCBOOOXKIEHO OT YrOJIOBHOM OTBETCTBEHHOCTH, KOI'JIa OHO JIMIIb
Croco0CTBOBAIO MPEIOTBPALCHUIO JaibHEllero ymepda mpaBooxpaHsieMbiM HHTepecam Poccuiickoii
@enepaunu. K HUM OTHOCATCA Takue MNPECTYIJICHUS HPOTUB OCHOB KOHCTUTYLHMOHHOIO CTPOs H
0€30MacHOCTH TOCyJapcTBa, KakK TrocyAapcTBeHHas wu3MeHa (cT. 275), mmuoHax (ct. 276)
HAaCUJIbCTBEHHBIA 3aXBaT BJIACTU WJIM HACWJIHCTBEHHOE yjaeprkaHue BiacTu (cT. 278). Bcee ykazaHHble
MPECTYIUICHUS IO XapaKTepy M CTENEeHH OOIIECTBEHHON OMACHOCTH OTHOCATCS K 0OCO00 TSDKKHUM M
3aTparuBarOT OE30MACHOCTh I'OCY/IapPCTBa, KaK COCTABHYIO YacTh OE30MACHOCTH JIMYHOCTH M OOLIECTBA;
CYBEPEHHUTET, KaK BEPXOBEHCTBO T'OCYJAapPCTBEHHOW BJIACTU BHYTPU CTpPaHbl U €€ HE3aBUCUMOCTH BO
BHEIIHEH TMOJIMTHKE, OOOPOHOCIIOCOOHOCTh, KaK COCTOSHHE 3IKOHOMHYECKOTO, BOEHHOTO, a TaKkKe
COLIMAJIbHO-HPABCTBEHHOI'O TOTEHIMaNa, OOECIEeUMBAIONIME B COBOKYIMHOCTH HAAEKHYIO 3alUTy
CYBEpEHHUTETAa TOCylapCTBa OT MOCATATEIbCTB; TEPPUTOPUATIBHYIO HENPUKOCHOBEHHOCTh Pa3IUYHbBIX
BUJIOB TPaHMUII (CyXOIYTHBIX, BOJHBIX, BO3AYIIHBIX).

['ocynapcTBeHHast H3MEHA U HMIMHOHAXK MOCATAI0T Ha BHELTHIOI 0€3011aCHOCTh, @ HACUJILCTBEHHBIN 3aXBaT
BJIACTU WJIM HACWJIbCTBEHHOE yJIepKaHUE BJIACTU — HA JIESTUTUMHOCTh FOCYAapCTBEHHOM BiacTu. IMEeHHO
3HAYUMOCTb U 0cO0ast TSHKECTh BO3ZMOXKHBIX IOCJIECTBUH JIEKAT B OCHOBAHUU OCBOOOKIEHUS OT JaHHBIX
IPECTYIUIEHUH, €CIM BUHOBHOE JIUIO JOOPOBOJIBHBIM M CBOEBPEMEHHBIM COOOIEHUEM OpraHaM BJIACTH
WIA MHBIM 00pa3oM CHOCOOCTBOBAIO MpeNOTBpallleHHI0 JaibHeimero ymepba uHrepecam Poccum.
Cnenyer OTMETHTb, YTO CHOCOOBI MpEeAOTBpalleHus Bpeaa B mnpumedanuu Kk cT. 275 YK PO we
OTPAaHUYUBAIOTCSA, YTO Ha MPAKTUKE MOXKET OBbITh MCIONb30BAHO i (DAKTHUECKON JHMKBUAAIMU
(U3UYECKUX JIUI] JTUOO MPUYMHEHUS MATepUaJbHOTO yiiepda. DTO MPOTUBOPEUUT IyXY YTOJIOBHOTO
3aKOHA, MTOCKOJIbKY B KOHEYHOM CYETE MOYKET NMPUBECTH K COKPBITHUIO NPECTYNHBIX ACIHHUNA, NMEIOLIUX
00JbI1I0€ 00IIECTBEHHOE 3HAaueHue, He ToBopsa o HapymeHuu riasbl 1[I Koncrutynun Poccun u uHbIX
KOHCTUTYLIMOHHBIX HOPM, @ TAK)K€ MaTEPUAIbHOTO U ITPOLECCYaIbHOTO YTOJIOBHOTO 3aKOHOAATEIbCTBA.

8. 3ampeT yrosi0BHOii 0TBETCTBEHHOCTH 32 3apaHee HeOOCIAHHOE YKPBIBATEJILCTBO NMPECTYIJIeHUI,
COBEPHIEHHBIX CYNPYroM MJIH OJIU3KHM POJACTBEHHUKOM.

B YK P® 1996 rona peanuzoBano nonoxenue Koncrurynuu Poccun, npenycmotpennoe B 4. 1 cT. 51, He
JIOTTYCKAIOMIEH BO3JIOKEHHE Ha JIMI0 OOS3aHHOCTH CBUJETEIHCTBOBATH MPOTHUB CE0S CaMOro, CBOETO
Cylpyra Win ONU3KUX POJICTBEHHUKOB. B cOOTBeTCTBHU ¢ MaHHBIM TpeOoBanueMm Konctutynum PO,
corimacHO cT. 316 VK P® nuiio He MOMJIEKUT YrOJOBHOM OTBETCTBEHHOCTH 3apaHee He OOCIIaHHOe
YKPBIBATENBCTBO 0CO00 TSHKKUX TMpecTyruieHud. To ecTh, MpH HaIWMYWU JaHHBIX OOCTOSTENBCTB, AEIO
JOJDKHO OBITH TIPEKPAIICHO 32 OTCYTCTBHEM COCTaBa MPECTYIICHHUS.



Bwmecte ¢ Tem, HeoOXoaMMO OTIMYATh 3apaHee HE OOCIIAaHHOE YKPBIBATEIHCTBO OT IMOCOOHWYECTBA B
MPECTYIUICHUH, KOTOPOE MOKET OBITh TAKXKE U B CIIydae MOJYAIMBOTO COTJIACHS CYNpPYyra Wi OJU3KOTrO
POJCTBEHHHUKA U COBEPIIECHUS UM JeHCTBUH, 00pa3yroIuX NOCOOHNYECTBO, HE OJIMH pa3. 3]1eCh BaKHBIM
ABISICTCA CYOBEKTHBHBIM NPU3HAK B TOBEACHUM MPECTYMHUKA W JIML, NPUYACTHBIX K 3TOoMy. Ecnmm
IIPECTYITHUK MCXOJS U3 NPOLUIOrO MOBEAEHUS POJCTBEHHUKA, PACCUUTHIBAI B NaJIbHEHILIEM HA TAKOE XKE
y4acTHe U K 3TOMY ObUIH onpezieNéHHbIe 00bEKTUBHBIE OCHOBAHUS CO CTOPOHBI OJIM3KOTO €My 4eJIOBEKa,
TO JAaHHBbIE OOCTOSITEILCTBA CBHETEIBCTBYIOT O BOZHUKHOBEHHM COY4YacTHsl B (pOpMe MOCOOHMYECTBA.
CooTBeTCTBEHHOU JOJKHA OBITH KBaTU(HUKAIMA UX JIEHCTBUNA. YTOJOBHOE HaKa3aHUE MPHU 3TOM OyJerT,
KaK MpaBWIO, ONPEAEIATHCS B OJHOM YTOJOBHOM IIpollecce, a OTObIBaTh HAKAa3aHWE OHU OyAyT yxkKe
pa3fesbHO B CHILY JEWUCTBUS NMPUHLMIIA Pa3[eIbHOIO COJAEPKAaHUS JIMILI, SABJISIOLIUXCA COYYaCTHUKaMH
IIPECTYIUICHUS.

9. YcaoBusi 0CBOOOXKIEHHUS OT YroJOBHOH OTBETCTBEHHOCTH, NpeaycMoTpeHHble (OcobOeHHOI
4acThI0 YTo10BHOIO Kojaekca Poccuiickoin @enepaumnu

B 4. 2 ct. 75 YK P® npeaxycMoTpeHbl OCHOBaHHMsI, HEOOXOAMMBIC JIJIsi MPUMEHEHHUS OCBOOOXKICHHS OT
YTOJIOBHOH OTBETCTBEHHOCTH B CiIydasx, onpenei¢Hublx B OcobenHoil vactn YK P®. Ounu sBistorcs
00s13aTeTbHBIMU JIJIsI IPECTYIIJICHUH, CTETIEHb TSXKECTH KOTOPBIX MHAsl, YeM HeOOJbIIast Uik CPeIHssd, T.¢€.
TSDKKAst 1 0CO00 TSKKAS.

B teuenuu 10 jmer co aHA mpuHATHS YTOJOBHOrO Kojaekca 1996 roga M3 TeKCTa JTaHHOM HOPMBI
BBITEKAJIO, YTO JIJIT OCBOOOXKIEHHUS OT YTOJOBHOM OTBETCTBEHHOCTH B CIIy4asiX, MPEIyCMOTPEHHBIX B
Oco6ennoii yactu YK P®, HeobxonuMo Hanuyue HE TOJIBKO OCHOBAaHWM, yKa3aHHBIX B MPUMEYAHUH K
crarbe OcoOenHoit yactu YK P®, HO u npu Hamuuuu ycinoBuil, nmpenycMoTpeHHbix 4. 1 cr. 75 YK P®.
DT0 03Hauano, YTO JHIO JOHKHO OBLJIO COBEPIIUTH MPECTYIIEHUE BIIEPBBIC, a MOCIE €ro COBEPILECHHUS
JTOOPOBOJIBHO SIBUTHCS C TIOBUHHOM, CITIOCOOCTBOBATH €0 PACKPBITHIO, BO3MECTUThH MPUUNHEHHBIN yIIepO
WM WHBIM o0pa3oM 3arjlaiuTh Bpeid, a mocie u3MeHeHud DenepanbHbiM 3akoHOM Nel62-D3 ot 8
nexabpst 2003 roma TUIO JOKHO OBUIO BCIIGACTBUE JESTEIBHOTO PACKasiHUS IEepecTaTh OOIIECTBEHHO
oracHbIM. BmecTe ¢ Tem, 04eBUAHO, UTO yKa3aHHbIE TPEOOBAHMS, HCXO/S U3 HA3HAYCHHs] OCBOOOXKICHHIA
OT YIrOJOBHOM OTBETCTBEHHOCTH 3a OOJBIIMHCTBO IPECTYIUIEHUH, NperycMOoTpeHHble B OcoOeHHOMI
94acTH, IPOCTO HE MOTJIH OBITH BHITIOJTHEHHBI.

Hannoe mnpotuBopeune OOmeir m OcoOeHHOM dacTell (denepaybHOrO 3aKOHA MPSIMO 3aTParuBajio
MPUHIIMIT 3aKOHHOCTH U B TPEIBIIYIIEM H3JaHUH JTaHHOTO IMOCOOUS TOBOPUIOCH O HEOOXOJAUMOCTH
yCTpaHeHus mojo0Horo kazyca. OmHaKko B JUTEpaType MPUHIMIIAAIBHBIN MOAXO0] K JaHHOU mpolieme
HaOmoIacs ANeKo He BCErja, a HEKOTOpbhle aBTOPHI MBITAIHCH Jake 0OOCHOBATH HEOOXOAUMOCTH
BBITIOJTHEHUS YCIOBUHN (ITpaB/a, TMIIOTETHYECKH ), TPeTycMOTpeHHbIX B 4.1 ¢1.75 YK P® npumenurenbHo
K OCBOOOXIEHUSM OT YTOJIOBHOM OTBETCTBEHHOCTHU 32 COBEPIICHHE MPECTYIICHUH, MPeyCMOTPEHHBIX B
npuMedaHusx K cratesiM OcobeHHOll dYacTu YromoBHOro kojaekca. UM Tompko uyepes 10 n;er
CYIIIECTBOBaHUS 04eBUIHOTO Kazyca DenepanbHbiM 3akoHOM Nel53-D3 ot 27.07.2006 rona u3 4.2 cr.75
YK P® 65110 UCKITIOYEHO TpeOOBaHHE O HAIWYUH MPU OCBOOOKIEHUH OT YrOJOBHOW OTBETCTBEHHOCTH
3a COBEpIIIEHUE TPECTYIICHUH, TPeTYyCMOTPEHHBIX OCOOCHHOM YacThI0, YCIOBHH, MPETyCMOTPEHHBIX 4. |
ct.75 YK PO.

Bnpouewm, nefictByromas penakius 4.2 ¢r.75 YK P® 10 cux mop HOCHUT cieabl Mpexkae CYIIECTBYIOMEH
HECTBIKOBKM HOpPMAaTHBHBIX monoxeHuil. Jleno B Tom, urto B 4.l c1.75 YK P® roBopurca o6
OCBOOOKIAEHUH OT YTrOJIOBHOM OTBETCTBEHHOCTH IPHU COBEPIICHUHU MPECTYIUIEHUH HEOONbIION U cpeaHen
TSOKECTH, a B 4.2 — O TMpecTyIieHusXx uHoW TsokecTH. OmHako B Hopmax OcoOeHHOU dacTu, B
MIPUMEYaHUAX K KOTOPBIM MTPEAYCMATPUBAIOTCSI OCOOBIE YCIOBHUS OCBOOOXKICHUSI HMEIOTCS TPECTYIIICHUS
1 HeOobImoN TspkecTH (cT.198, 199, 199-1 YK P®) u cpeaneit tsokectu (4.1 ¢1.222, u.1 223 YK PO).
Takoe oOTHOIIEHME 3akOHOAATENsl K OJHOMY M3 OCHOBOIIOJIAralONIMX HOPMATHBHBIX  AaKTOB,
OMPENENAIONINX 3HAYMMbIE HOPMBI U MPaBWJIA TOBEJIEHUS YEJIOBEKAa, a TAKXKE CaMmble CTPOTUE MEPbI
BO3JICUCTBHUS 3a WX HapyIlIeHWE, HABOJUT Ha CEphE3HBIC pa3MbIIUIeHUSA. Bemp 3TO Kacaercs 4ecTu u
JOCTOMHCTBA, 370POBbsl M KU3HU YelIOBEKa U TPaKJaHMHA KaK COCTABHOW YacTH OOIIEr0o COCTOSHHS U
Topsiika B OOIIECTBE U TocynapcTse. i yCTpaHeHHUsT YKa3aHHOTO MPOTHUBOPEUHS JOCTATOYHO MPUHSATH



cnenyromryro penakiuio 4.2 ¢r.75 YK PO: «2. B uHBIX cHUTyanusx JUIO OCBOOOXKIAETCS OT YroJIOBHOM
OTBETCTBEHHOCTH 3a COBEPIICHHE IMPECTYIUICHUM HAa OCHOBAHUSX U B MOPSAKE, MPETyCMOTPEHHBIX B
MpUMEYaHUHU K COOTBETCTBYIOIICH cTrarthe OcoOeHHON YacTH HacTosmero Komekcay.

1.4 Jlekuus Ne 4 (2 gaca)
Tema: CooTHoleHHe OCBOOOKIEHUS] OT YroJOBHOW OTBETCTBEHHOCTH €O CMEKHBIMH
HHCTHTYTAMH yYTOJ0BHOIO NpaBa
1.4.1 Bonpocsl JieKIIUH
1. Ornnune ocBOOOXKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH OT PeadMIMTALUH JINLA.
2. Ornnyne OCBOOOXKICHHS OT YTrOJOBHOW OTBETCTBEHHOCTHM OT COBEPIICHUS IESHHS MpU
00CTOATENBCTBAX, UCKIIIOYAIOLUX €0 PECTYIHOCTb.
3. Ornnumre OCBOOOXIEHUS OT YroJOBHOM OTBETCTBEHHOCTH OT JOOpPOBOJBHOTO OTKa3a OT
COBEPLIEHMS IIPECTYIIICHHUS.
4. Otnuuue OCBOOOXKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH OT COBEpUICHUS [ESHHUA, HE
IIPEJCTABIISIOIIEr0 OOIIECTBEHHON ONIaCHOCTH.

1.4.2 KpaTtkoe coep:kaHue BOIPOCOB

Jns Toro, 4toOBl OTIAMYUTH HHCTUTYT OCBOOOXKIEHHS OT YTOJIOBHOH OTBETCTBEHHOCTH OT
CMEXHBIX C HHUM HWHCTUTYTOB, HEOOXOJUMO TIOMHHTb, YTO OCBOOOXJEHHE OT YrOJIOBHOU
OTBETCTBEHHOCTH MOXET HMETh MECTO TOJBKO IOCIE COBEPIIEHHUS MPEecCTymHOro nesHus. Jpyrum
YCJIIOBHEM SIBIISIETCS 3HAHWE MPU3HAKOB JESHUSA, HE TMPEJCTABISAIONIEr0 OOIIECTBEHHON OMAacHOCTH;
JOOPOBOJIBHOTO OTKAa3a; 00CTOSITENHCTB, UCKIIIOYAIOUINX MPECTYINHOCTh JCSHUS U peaOuiIuTalud JTUIa.
[TockonmbKy B €W W 3aJladll HACTOSIIErO TOCOOHMS HE BXOIHWT PACKPBITHE YKa3aHHBIX BOIPOCOB,
U3JIaraeMbIX B TEOPUM YTOJOBHOTO MpaBa, AJS MOJHOIO MX PACCMOTPEHUS CTYACHTY HEOO0XOIUMO
o0paTuThCs K PEKOMCHIYEMOMW JIOMOJHUTEIBHON JUTepaType, YKa3aHHOW B KOHIE IUIaHA JICKIUW, a
TaK)Ke CEMHHAPCKUX 3aHATHUH 110 JAHHOU TEMe.

1. Orauyue 0cBOOOKIEHHUS OT YTOJOBHON OTBETCTBEHHOCTH OT PeadMJIMTAIMM JULA.

Peabunuranus nmuna Takxke sIBISETCS OCBOOOXAEHUEM OT YrOJOBHOM OTBETCTBEHHOCTH, OJHAKO
OHa HE TOJIBKO CBHJIETENBCTBYET 00 OTCYTCTBHM B COJESHHOM KakoH-TMOO BHHBI MHIUBHUAA, HO U
XapaKTepU3yeTcs OINpeAeNEHHBIM TOPSAKOM BOCCTAHOBJIEHHS HAapyLIEHHBIX MpaB, O0O0SI3aHHOCTb
COOJIIOJICHUsSI KOTOPOTO BO3JI0KEHAa Ha TOCYAApPCTBEHHBbIE OopraHbl. JlaHHBIM MOpSIOK ompenensercs, B
gacTHocTH, YKa3om [lpesummuyma BepxoBuoro Cosera CCCP ot 18.05.81r. «O BO3MemieHuun yiepoa,
OPUYMHEHHOTO TPAXJAaHWHY HE3aKOHHBIMH JICHCTBUAMH TOCYAAPCTBEHHBIX M  OOIIECTBEHHBIX
OpraHu3aIyii, a TaKkKe JOKHOCTHBIX JIUI] MPU MCIOJHEHUH UMH CIYXKeOHBIX 00S3aHHOCTEN», a TaKkkKe
yrBepxkaAEHHOe uM [lonmokeHue o mopsiike BO3MelleHHs yiiepOa, NPUYUHEHHOTO TPaXKAAHUHY
HE3aKOHHBIMH JICHCTBHAMHI OPraHOB JO3HAHHS, MPEIBAPUTEILHOTO CIEACTBHS, MPOKYPATYphl M CyZa .
Kpome toro, umeercst mexxBegoMcTBeHHasi IHCTpyKIIMSI IO JaHHOMY BOIIpocy oT 2 mapta 1982 roga’. B
HOPMAaTUBHBIX aKTax IPEAYCMaTPUBAJIOCh B OIIPEIEIEHHOM NOPSAIKE BO3MEIICHUE MaTEPUAIILHOTO Bpea,
a TaK)Ke BOCCTAHOBJICHHE HAPYUICHHBIX TPYJIOBBIX, )KUJIHUILHBIX, TIEHCUOHHBIX U UHBIX IIPaB.

Cnenyer OTMETHTb, 4YTO CYHIECTBEHHBIM HEIOCTATKOM IPEIyCMOTPEHHOIO MOpsAKa
Bo3MelleHus yuiep6a, corsacHo Ilonoxenuss ot 18.05.81 roma, mpu peaOunMTanuy LA SBISIOCH
HENPEeIyCMOTPEHHOCTh BO3MELIEHMS INCUXMUYECKOTO BpeAa JAECHEKHOW komneHcauued. C HNpUHATHEM
HOBOTO TPaKJIaHCKOTO 3aKOHOJIaTeIhCTBA JTAaHHBINH BOMpPOC ObLT paspemi€éH. B coorBercTBum co cT.1100
I'K P® MmopanbHblli Bpel, IPUUMHEHHBIN I'PaXXJIaHUHY B PE3YyJIbTAaTe, B YaCTHOCTH, €r0 HE3aKOHHOTO
OCYXKJIEHUS, HE3aKOHHOT'O IPUBJIEYEHHS] K YTOJIOBHOTO OTBETCTBEHHOCTH, HE3aKOHHOTO IMPUMEHEHUsS B
KAauecTBE MEpbl NPECEUEHMS 3aKIYEHHS IOJ CTpaxy WIM MOJANUCKM O HEBBIE3IE, IOMJIEKUT
KOMITEHCAI[MN HE3aBUCUMO OT BUHBI IPUYMHUTENS Bpea.

! Beomoctn Bepxosroro Cosera CCCP. — 1981, — Ne21. — Cr. 741.
? BIOIUIeTeHh HOPMATHBHBIX AKTOB MHHHCTEPCTB M BEIOMCTB. — 1984. - Ne3. — C. 3-10.



Bonpocel BOCCTaHOBIEHHS Ppa3IUYHBIX HApYUIEHHBIX IpaB pa3pemiaroTcss ¢ y4€ToMm
COOTBETCTBYIOLIErO JEHCTBYIOLIETO 3aKOHOAATEIbCTBA M IPUHATHIX BO MX HCIOJHEHUE MOJ3aKOHHBIX
HopMmatuBHBIX akToB. B YIIK P® 2001 roma Bompocam peabmiMTanuu MOCBAIIEHA OT/AeIbHas Ti1aBa 18.
Cornacro cr.133 VIIK P® mpaBo Ha peaOWIMTAlUMI0 BKJIIOYAeT B CeOs MPaBO HA BO3MEIICHHE
MMYILECTBEHHOTO Bpe/a, YCTpaHEHUE MOCIEeACTBUI MOPAJIbHOTO Bpela U BOCCTAHOBJICHUE B TPYAOBBIX,
IIEHCUOHHBIX, JKUJIMIIHBIX W MHBIX npaBax. IIpu 3ToM Bpen, NpUUMHEHHBIH IpakJaHUHY B PE3yJbTaTe
YTOJIOBHOTO TMpECieAOBaHUs, BO3MEIAETCS TOCYAapCTBOM B IOJHOM OOBEME HE3aBUCHUMO OT BHUHBI
opraHa JO3HaHHUsS, [IO3HABATENsA, CIENOBAaTENs, MpOKypopa U cyda. PeaOunuranuio MOXHO
KJIacCU(UIUPOBATh Ha OOBIYHYIO (BCJEACTBHE CYACOHBIX OMIMOOK WM YMBIIIJICHHBIX ACHCTBUI Ha
UHIUBUAYAJIBHOM YPOBHE) M IO IIOJUTUYECKMM (B TOM 4YHUCIE, PEIUTHO3HBIM, COLMAJIbHBIM,
HAI[MOHAJIbHBIM) OCHOBAaHUSAM. B OTHOIIEHWH TMOCIEAHEH HMEIOTCs pa3linyHble 3aKOHOJATENbHBIC
MOJIOKEHHUS, pEeryaupyrommue e€ OCHOBaHMS U TOPSJIOK peaju3ald, B YaCTHOCTU: 3akoH «O
peadmIHMTalMK KEePTB TOJUTHYECKUX penpeccuit» or 18.10.91r. Nel761-1 (¢ moca. I/I3M.)1, Vka3
[Mpesunenra P® ot 23.02.96r. Ne 602 «O [DOMONHUTENBHBIX Mepax IO pPEadMIUTALUU >KEPTB
MOJTUTUYECKUX penpeccnﬁ»z, nocranopiienue IIpesunuyma BepxoBHoro cosera P® ot 30.03.1992r.
Ne2610-1, yrBepausmiee [lonokeHHH 0 KOMHCCHSX 1O BOCCTaHOBIICHHIO MPAB PEaOUTUPOBAHHBIX KEPTB
MOJUTUYECKUX penpeccnﬁ»3, noctaHoBienue [IpaBurensctBa PO ot 16.03.92r. Nel60 «O mnopsiake
BBIIUIAThl JICHEKHOW KOMIIEHCAllUM U NPEJOCTaBIEHUS JbLOT JIMLAM, pPEadWIUTHPOBAHHBIM B
cooTBercTBHHE ¢ 3aK0HOM PCPCP «O peabuinTaiii )epTB MOMMTHYECKHX Perpeccuiny (¢ mocit. m3m.)”,
nocranoBienue llpaBurensctBa PO ot 03.05.94r. Ne419 «O06 yrBepxknaenun IlonokeHus o mopsijke
MPEIOCTAaBIICHUSI JIBTOT PEaOMIUTUPOBAHHBIM JIMIIAM M JUIAM, [PU3HAHHBIM [OCTPAJABUIMMH OT
MOJINTUYECKUX pernpeccuit» (¢ moci. I/I3M.)5, VYkazanue ['enepanbHoii mpokyparypst PO ot 02.11.98r.
Ne75/13 «O mnopsiake UCHOTHEHHS HEKOTOPbIX MonoxeHui 3akoHa PO «O peabunmuranuu XepTB
ITOJINTHYECKUX penpeccnﬁ»s, [Tpuka3 I'enepanbHoil ipokyparypsl PO ot 5 despans 2008r. No21 «O6
OpraHM3aliy AeSITeIbHOCTh OPTaHOB MPOKYPATYPHI [0 UCIOTHEHUIO U HAJ[30PY 32 UCIIOJHEHHEM 3aKOHa
Poccuiickoit @enepanun «O peabUauTaly KEPTB MOJUTHUECKUX penpeccnﬁ»7, npukas ['eHepanbHOU
npokyparypsl PO u Mundpuna PO or 20 suBaps 2009 r. Nel2/3n «O B3auMOAEHCTBHHM OpPraHOB
npoKypaTypbl U1 MunuctepctBa ¢unancoB P® mpu mocrymieHun cBeneHuil 00 OOpalieHuu B Cy[
rpax/JIaHWHA C UCKOM (3asBJICHHEM) O BO3MEIICHUH Bpe/a, MPUYMHEHHOTO B PE3YNIbTaTe HE3aKOHHOIO
YTOJIOBHOTO HpCCJ‘IC}lOBaHI/ISI»8, [Ipunoxenne x npukazy MBJ[ P® ot 22 wutons 2000 r. Ne675 -
WHCTpyKIIMsS O TOpsiIKE MCIOJMHEHHs opraHaMu BHYTpeHHHMX Aen P® 3akona PD «O peabunuranuu
JKEPTB MONNTHYECKHX perpeccriny (¢ mocn. m3m.)’. TIpaBonpHMEHHTEIBHBIN aCTIeKT PacKphIBACTCS B
onpenenenun CyneOHoi komneruun BepxoBnoro Cyaa P® or 30.03.99 roma, B KOTOpOM NpH3HaHA
BO3MOKHOCTB TIOATBEPIKICHNS (PaKTa PUMEHEHHS IONTHYCCKIX PEIPECCHI B CyIeOHOM MOpSIIKe .

Crnenyer cornacuthes ¢ E.D.1luGaprom, KOTOpBINA, UCXOAS U3 TOTO, YTO BO3MELIEHHE YyIiepOa
HE3aKOHHO INIPUBJIECYEHHOMY K YrOJOBHOMY IIPECIENOBAHUIO HEPa3pblBHO CBA3aHO C 3aJadamy,
CTOSAIUMHU Tepe]] YTOJIOBHBIM CYIONPOU3BOACTBOM, CUNTAJl HEOIPABIAaHHBIM OTPHIBATh €r0 OT YTOJIOBHO-
IpoIecCyabHBIX OTHOIIEHUHM W NMEepPeBOJUTH BOMPOCHI BO3MEILEHUs yiiepOa B Ipa’kIaHCKO-TPaBOBYIO
C(bepyll. E.D.[luGapTomM Takke oOTMeuUaeTcs TaKOW HaumbOoJee CIOXKHBIA BOMPOC B MPAKTHKE, Kak

LCm. [punoxenne 1 B yaeOHO-MeToAnIeCKOM mocoouu 110 "OCBOOOKACHUIO OT YTOJIOBHOH OTBETCTBEHHOCTH U HaKa3aHHSA'.
2Cwm. [punoxenue 2.

¥ Bemomoctu Chesza HapoaHsbIX JenyTatoB PD u Bepxosroro Cosera PO ot 23 anpens 1992r. Nel7. Cr. 901.

“Cm. [Ipunoxenue 4.

> Cm. [Ipunoxenue 3.

Cm. [Ipunoxenue 6.

" 3akonnocts // 2008. Ne 3.

® 3akonHocts // 2009. Ne 4.

® Cwm. Tpunosxenwe 5.

0 Cm. IIpunoxxenue 7.

' IuGapr E.D. Bo3MemieHHe HMMyIIECTBEHHOrO Bpea MOJO3PEBACMOMY, HE3aKOHHO MPHBICUEHHOMY K YTOJOBHOMY
mpecienoBanuio // VYuénele 3ammcku: COOpPHMK HAaydHBIX TPYyIOB Ifopuamdeckoro (akymerera OpeHOyprckoro
rOCy/IapCTBEHHOTO YHHBepcuTeTa. — Beimyck 1. — Openoypr: PUK TOY OI'Y. — 2004. — C. 61.



CaMOOTOBOp pEabUIUTUPOBAHHOTO M €ro MpHU3HAKH, KOTOPBIM JOJDKEH OH oTBedarb. K HUM aBTOp
OTHOCUT, TPEXKJE BCEro, 3aBEIOMO YMBIIUICHHBIH H JO0OpPOBOJIBHBIA XapakTep CcamMOOroBopa.
PaccmaTpuBas mocineqHuil Npu3HAK, aBTOP pazidvaeT OTCYTCTBHE NOOPOBOJBHOCTH KaK B pe3yjbTaTe
MPUMEHEHHUSI PA3IMYHBIX YIpo3, HACWIMS WU MHBIX HE3aKOHHBIX JEUCTBHUM, TaK M KOI/Ia CaMOOTOBOP
ObUT CIPOBOLMPOBAH OLIMOOYHBIMHU JIEHCTBUSMU cienoBatesit. BaXHBIM MOMEHTOM JUISL OLCHKH
IIPU3HAHUS  CaMOOIOBOpPAa KAk  OOCTOSATENbCTBA, IOCIYXKHUBIIETO HE3aKOHHOMY  YTOJOBHOMY
MPECIEOBAaHUIO TPaKIaHUHA, siBseTcs nojoxeHus .2 cr.77 YIIK P®, B KOTOpoM HEIBYCMBICICHHO
CKa3aHO, YTO TpHU3HAHHE OOBHUHSEMBIM CBOCH BHHBI B COBEPIICHHHM NPECTYIUICHUS MOXET OBITh
MOJIO)KEHO B OCHOBY OOBHMHEHHUS JIMIIb TPU TMOATBEPKIACHUM €ro BUHOBHOCTH COBOKYITHOCTBIO
HMMEIOIIMXCS 10 YTOJIOBHOMY JIely JOKA3aTeNnbCTB. ECiiM Takoro moATBEpKA€HUS HE UMEJIOCh, TO CChUIKA
Ha CaMOOTOBOp HE COOTBETCTBYET 3akoHY. CylllecTBYIOIIasi paHee, /1a U B HACTOSIIEe BpeMs MPaKTHKa,
KOrjJa MpHU3HAHUE CBOEW BUHBI MPOJOJDKAIOT CUUTATH «IAPUIEH» J0Ka3aTelIbCTB TNyOOKO MOpPOYHA U
MMEEeT B 1IeJIOM TOJIbKO HEraTUBHbIE MOCIEICTBUS.

2. OTaauvue 0CBOOOKIEHUSI OT YIrOJIOBHOW OTBETCTBEHHOCTH OT COBEpIIEHHSs JesTHUsI MPH
00CcTOATENBCTBAX, HCKJIIYAIOIIMX €ro NPecTYNHOCTb.

B peanpHOCTM MOryT coBepuiaThCs JesHUsA, (OPMANIbHO TNOANAAAOIINE TOJ MPU3HAKU
MPECTYIUICHNH, npexycMoTpeHHbIX OcobenHoi yacteio YK P®, HO TakOBBIMU HE SBISIOMIMMUCS, €CITH
OHM OBUIM COBEpIICHbl MPU HAJUUYUU OOCTOSATENBCTB, HCKIIOYAIOIIMX MPECTYMHOCTh JESHUS: B
COCTOSIHUM HE0O0XOMMON 00OPOHBI; MPHU 3a/€p>KaHuU JIMIA, COBEPIIMBIIETO IPECTYIIEHUE; B YCIOBUIX
KpaiiHell HeoOXOJUMOCTH; MpH HAIWYUK (U3WYECKOTO WM TCUXUYECKOrO MPUHYXKACHUS, TpU
00OCHOBAaHHOM PHCKE WJIM BO HCIIOJIHEHHH OOSM3aTENbHBIX IS JIMIA TMPHKA3a WIH PACTIOPSKEHHS.
JlaHHBIMU ~ WHCTUTyTamH, BKIOu€HHbIMU B YK P®, oOpamaer BHumanue C.D.Muiokos,
obecrieunBaeTcst HanOosee d(HeKTUBHAS 3aIUTA KU3HH, 3I0POBbS, YECTH, IOCTOMHCTBA, COOCTBEHHOCTH
U Apyrux Ojar 3aKOHOMOCTYIITHOTO HACEIICHHS.

Crnemyer OTMETHTH, YTO B YCJIOBHUSX IPABOBOTO TOCyAapcTBa 0coboe 3HaueHHE MpHOOpeTaeT
yCUJICHUE OXpaHbl MpaB M HMHTEPECOB JHMYHOCTH M oOlIedesnoBedyecknx meHHocTei. [losTomy Becbma
aKTyaJIbHbIM SIBJISIETCSI MCCIIEOBAHME KOJUIM3UN MEXAY WHIUBUIOM, JIEHCTBUS KOTOPOIO C BHEILIHEH
CTOPOHBI COBMAJAIOT C JCHCTBUSAMH, MOCATAIOIIMMU Ha cdepy YrojioBHO-TIPABOBOM OXpaHbl, HO
(aKTUYECKH OTHOCSTCS K TMEepe4YMCICHHBIM BBIINIE OOCTOSITENHCTBAM, HCKIIIOYAIOIIMM IPECTYMHOCTD
nessHui. ToJIbKO MpH 4YE€TKOM pa3rpaHUYeHUH MPAaBOMEPHOTO M HEMPABOMEPHOTO MOBEIECHUS MOXKHO
TOBOPHUTH O COONIIOACHUHN TpeOOoBaHMM, coaepkamuxcs B ¢T.29 BeeoOrmielt nexnapanuu npaB 4enoBeKa,
TapaHTUPYIOIINX HUCKIIOYUTETbHOCTh OTPAaHMYEHHUS MpaB W CBOOOA UWHAMBHAA TOJIBKO B MEJAX
«OJDKHOTO TMPHU3HAHUS M YBaXEHUS MpaB U CBOOOA APYTMX M YIOBJIETBOPEHHUS CIPaBEIMBBIX
TpeOOBaHUI MOpPaJH, OOIIECTBEHHOTO MOPSAIKA U OOLIECTBEHHOTO OJIaroCOCTOSHUS .

MMeHHO OTCyTCTBHE OOIECTBEHHOW OMAaCHOCTH, MPOTUBOMPABHOCTH, BHHOBHOCTH U
HAKa3yeMOCTH, KaK B OTJEIbHOCTH, TaK M B COBOKYIHOCTH, siBIsieTcs, kak oTmeuaeT C.IlapxomeHko,
I/ICLICE)HI)IBaIOH_[I/IM MEePEYHEM, UCKITIOYAIOLIUM MPECTYIHOCTh ACSHUSA, U YTOJIOBHYIO OTBETCTBEHHOCThH 32
HEro . A IOCKOJIbKY HEeT MpPECTYIUIEHUs, TO HEBO3MOXKHO M OCBOOOXJeHue oT Hero. Ho st Takoro
BbIBOJIa TpeOyeTcst yu€T cneruuveckuX MPU3HAKOB U OCOOEHHOCTEW YKa3aHHBIX OOCTOSITENBCTB, UX
aHaJIM3 U COMOCTABJIEHHUE Ha TOXK/IECTBEHHOCTh NMPU3HAKAM COBEPLIEHHOIO JESHUS.

C.ITapxomMeHKO Monaraer, YyTo NPECTYNHOCTh JESHUS HMCKIIOYAaeT CaM akT MPAaBOMEpPHOM, B
YaCTHOCTH, HEOOXOIMMOM 0OOPOHBI, a HE OOIIECTBEHHO ONACHOE MOCATaTeIbCTBO, MOTUBHUPYS 3TO TEM,
910 B cooTBeTcTBytomeir Hopme (cT.37 YK P®) nmenmaercss akmeHT MMEHHO Ha 3allUTy, a HE Ha

' Tam xe. — C. 62.

2 Mumokos C.®. PoccHiickoe YroOBHOE 3aKOHOAATENbCTBO. OIBIT KPHTHYECKOro aHaxn3a. Mororpadus. CII6.;
CII6MBOCOII, 3nanue, 2000. — C. 91.

® BeeoGuas JIeKJapaius mpae dejaoBeka / MexayHapoHbIe aKkThl O paBax denoBeka. COOpHUK TOKYMEHTOB. — M.
Wznarensckas rpynma HOPMA-UH®PA-M, 1999. — C. 43.

* IMapxomenko C. JlesiHus, MPECTYIMHOCTh KOTOPEIX HCKITIOYAETCS YTOIOBHBIM 3aKOHOM // YromoBHoe npaso. 2003. — Ned. — C.
53.



mocsraTenbeTBO'. BMecTe ¢ TeM, NpPEACTABISETCS HEBOSMOXKHBIM  DAasJCTUTEIBHBIA IOAXOA K
paccMaTpUBaEMOi CUTYAINH, TIOCKOJIBKY, €CIIM HE ObLIO OBl MPECTYIMHOTO MOCATATENbCTBA, TO U 3aIUTHI
HUKAaKOM HE MOXXET M He JOJKHO ObITh. AHAJOIMYHBIM 00pa3oM, B COBOKYIHOCTH, CIIEHYyeT
paccMaTpuBaTh M MPU3HAKU APYTHUX OOCTOSATENBCTB, UCKIIOYAIONIUX PECTYITHOCTD JICSTHHUSL.

[Ipn wuccnenoBaHUM TOCTABIEHHBIX MPOOJIIEM MOTYT BO3HUKHYTh BOIPOCHI IPU BBISBICHUU
COOTHOLIECHUS JI€IHUSA HE TOJBKO C IPECTYHNHBIM IOCSATaTeNbCTBOM, HO U C UHBIMU IIOCTYNKaMH, B
YaCTHOCTH, C TPaXKAAHCKO-IIPABOBBIMU JEJIMKTAMM, aJMUHUCTPATUBHBIMH HJIU AMCLHILIMHAPHBIMU
IpaBoOHApyLICHUAMHU. Bo3MOXHa cuTyalus, Korjaa AessHue, MpeICTaBIsioniee 00IecTBEHHYIO OMaCHOCTb,
HE OTPaXXEHO B YIOJIOBHOM 3aKOHOJATENILCTBE, TO €CTh, IPH HAJTMUYUM Npobena. B mocnennem ciyuyae Her
IIpU3HaKa YroJIoBHOM nportuBonpaBHOcTH. K yka3zanHoil kareropuu lO.B.bayiuH OTHOCUT Takxke U
TMOCTYIIKH, OIIMGOYHO NPH3HAHHBIC 3aKOHOAATENEM B KA4eCTBE NPECTYNMHBIX>. B paGore aBrop He
pacKpbeIBaeT TMOHATHE «OMMOOYHOCTH». IloHMMaTh ke TOA JTHM JesSHHs, BKIIOUEHHBIE B
3aKOHOZATEIBCTBO B YCTAHOBJIEHHOM IIOPSIKE U HE OTMEHEHHBIE BPsJ JIN BO3MOXKHO. BO-TIepBBIX, B 3TOM
ciyyae OyaeT TPYAHO OTIENUTH «OUIMOOYHOCTBY» OT COOJIIOJICHHS MPHUHIUIA 3aKOHHOCTH, BO-BTOPBIX,
Ja)ke eciau IepBas InpoOjeMa paspelieHa, HeT TrapaHTHMH OT BO3MOXKHOIO 3JI0YyHOTpeOsIeHus
MPeOCTaBIEHHONH CBOOOOW Ha ompeneneHue «omubounoctuy. Hakonen, }0.B.baynmun o6ocHoBaHHO
OTMEYaeT, 4YTO B CJIy4yae HaJU4Ms NPU COBEPLICHUU JAESIHUS OOCTOSTEIbCTB, HCKIIOYAIOIINX
[IPECTYIHOCTD JESHUS, HEJIb3sl TOBOPUTH HE TOJIBKO O MPECTYIHOM IOBEJIEHUH, HO U O KAKOM-JIMOO HHOM
npaBOHapymeHnng.

B nenom Takue mOCTYNKU MPEACTaBISIOT COOOM OAMH M3 BUAOB IPAaBOMEPHOIO IOBEACHMUS,
CTPYKTYpPY KOTOPOIO BO3MOXHO M 11€/1IeCO00Pa3HO pacCMaTpUBaTh C MOMOILBIO TaKUX KaTeropui, Kak
COCTaB MPOCTYIKA, UCKIIOYAIOIIEr0 Kak OOIIECTBEHHYIO ONACHOCTh, TaK U MPOTHUBONPABHOCTDH JIESHUS.
DneMeHTaMHU JaHHOTO COCTaBa SIBISIOTCS TakKe OOBEKT, OOBEKTHBHAs CTOPOHA, CYOBEKT U
CyObekTHBHAsT cTOpoHa'. IIpH 9TOM B@XKHO IOMHHTh 00 YCIOBHOCTH TAKOTO —Pa3iCIICHHS.
WHTerpupyomiumMi 3J€MEHTAMH COCTaBa MOTYT M JOJDKHBI CIIY)KUTh MOTHUBBI M L€ IOBEACHMS,
MOCKOJIBKY OHHU OIPENENIOT OOBEKT, Ha KOTOPBIH HAIpaBlICHBI, U XapaKTEPU3YIOT OOBEKTUBHYIO W
CYOBEKTUBHYIO CTOPOHBI, @ TAKXKE HEMOCPEICTBEHHO CYOBEKTa MMOCTYIIKA.

B Teopuu yrojaoBHOro mnpaBa CYLIECTBYET IOHSTUE OCHOBAaHUN MOBEAEHHUS, HCKIIIOYAIOLINX
IIPECTYIHOCTh JAESHUS, K KOTOPBIM OTHOCST (akTOpbl OOBEKTUBHOM JAEHCTBUTEILHOCTH, HEOOX OIUMBIE U
JOCTaTOYHBIE [UIsl TPU3HAHUS COBEPIUEHHBIX JACWCTBUN, BHEIIHE MOAMNANAIOIIUX IOJ TPU3HAKU
IpecTyIUIeHus, TpaBoMepHbIMH. K HeoOXoauMbIM (hakTopam (sIBIE€HHS, COOBITHS, TPOLIECCHI, ITOCTYIKU U
T.JI.) OTHOCSITCSL T€, 0€3 KOTOPBHIX COBEPIICHHE YKAa3aHHBIX NEHCTBUM HEIOMYCTUMO. A J0CTaTOYHOCTh
paccMaTpuBaeMbIX (aKTOPOB MpeanojaraeT TaKyld HUX COBOKYHNHOCTb, KOTOpas OOBSICHSET U
OTIPABIBIBACT TIPHYMHEHHE BPEIa OOBEKTAM YrOIOBHO-TIPABOBOH OXpaHbl’. OUEBHIHBIM SBISETCS, UTO
Ui TIpU3HaHHUA (AKTOPOB HEOOXOJUMBIMM UM JOCTAaTOUYHBIMU TpeOyeTcss aHalu3 TEeOpPEeTUUYEeCKHX
MOJIOKEHUH COOTBETCTBYIOIIMX 3aKOHOB, NMPABOOTHOIIEHHH M COAEp)KaHUs (PAKTHUECKOTO MOBEAECHUS
CTOPOH IIPH CTPOr0 MHAUBHUIYAILHOM MOJXOE K PACCMOTPEHHIO KaX/10H CUTYyalUH.

3. OTiM4ne 0cBOOOKIeHUS OT YIoJOBHOI OTBETCTBEHHOCTH OT /I00POBOJILHOTO O0TKA3a OT
COBEpPIICHUS NPECTYIICHHUS.

[Tpu oTAnunMm OCBOOOXKIEHUS OT YIOJIOBHON OTBETCTBEHHOCTH OT JOOPOBOJIBHOIO OTKa3a OT
COBEpPIUEHMS MTPECTYIIIICHUS CIIeyeT YUUTHIBATh YCIOBUS JOOPOBOIBHOIO OTKa3a: a) J0OPOBOJIILHOCTE; 0)
OKOHYATEJIBHOCTb; B) CO3HAHHE BO3MOKHOCTU JOBEAEHUS IPECTYMHOIO 3aMbICia 10 €0 peaau3alHH.
[Ipu coBeplIeHHHM NPECTYIJICHUS B COYYAaCTUM HEOOXOJMMO YYMTHIBATh Pa3IMYHbIE OCHOBAHUS IS
HaJIN4Msl JOOPOBOJBHOTO OTKa3a B 3aBHCHMOCTH OT BMJA COYYacTHHKA. Takke BaKHO COOJIIOEHUE
IIPUHLIMIIA BUHOBHOCTH, TO €CThb OTBETCTBEHHOCTH 3a CBOU, a HE 4YY)KME JEHCTBUSA, HApUMEp, IpH

! Tam sxe. — C. 54.

2 baynun FO.B. OGCTOSTEIBCTBA, HCKIIOYAIONIIE PECTYITHOCTD AesiHus. — X.: OcHoBa, 1991. C. 13.
® Tam xe.

* Tam xe. — C. 136.

> Baynun }0.B. O6crosTenscTBa, HCKIIIOYAIOIINE IPECTYITHOCTS JestHus. YKa3. cod. — C. 150.



HaJIM4YHUKU DSKCHECCa MCIIOJIHUTCIA MNPECTYIIIICHUS. Hanname I[O6pOBOJ'II>HOFO OTKa3a OT COBCPILICHUA
MPECTYIICHUSA UCKITHOYACT ITPUMCHCHUC OCBO60)K[[€HI/I$I oT yTOJIOBHOfI OTBCTCTBCHHOCTH.

4. Oran4ue oCBOOOXKIEHUSI OT YIrOJOBHOH OTBETCTBEHHOCTH OT COBEepIICHHS /IesIHUS, He
NPeACTABJSIONIEr0 001IeCTBEHHOI ONMACHOCTH

Otnuunre OCBOOOXKIEHHS OT YTrOJIOBHOH OTBETCTBEHHOCTH OT COBEPILCHHUS JEsSHUS, He
MIPEJICTaBJISIONIEr0 OOIECTBEHHONW OMAaCHOCTH, MO CYIIECTBY CBOJUTCS K YCTAaHOBJICHHIO HAUYUS WIH
OTCYTCTBUSI IpecTynHoro nesHus. B coorBerctBum ¢ 4. 2 cr. 14 YK P® He sBisercs nmpectynieHUEM
neiicteue (OesmelicTBue), XOTsA (opMaabHO M COJAEpXkallee NPHU3HAKKM KAKOTO-THMO0  JIesHUS,
MIPEAYCMOTPEHHOr0 HacTosmuM KoaekcoM, HO B CHIly MaJO3HAQUYMTEIBHOCTUH HE IPEICTaBIAIOLIEE
00IIeCTBEHHOM OMNAaCHOCTH. Onpeaensrommm MIPU3HAKOM 371eCh SIBJISIETCS MIOHSTHE
«MaJIO3HAUYUTEIbHOCTh». CJO0XKHOCTh BBI3BIBAET €r0 OLEHOYHas mnpupoaa. CieayeT corinacurbes C
B.Bexknenko u M.baBcyHOM, OTMETHBIIIMM, YTO OLIEHOYHBIE KATETOPUHU MPEICTABISIOT COOOH JOCTATOUHO
CIIO’KHYIO U MAJIOUCCIIEJOBAHHYIO MTPOOJIEMY COBPEMEHHOM TEOPUH YTOJIOBHOTO npaBal.

Jis BBIBOAA O HAIMYUU MaJO3HAYUTENILHOCTH HEOOXOIMMO YCTaHOBJIEHHUE NPUYMHEHHOTO
Bpena. C 0JIHOM CTOPOHBI MaJO3HAYUTENIBHOCTh TOBOPUT O TOM, UTO BPEJ OXPaHAEMOMY OOBEKTY BCE-
Takl MPUYMHEH, a C IPYrod CTOPOHBI, OH HE MPEACTaBIsET OOIIECTBEHHON OMACHOCTH, TO €CTh JaHHBII
NpU3HAK TIPECTYIUICHHs OTCyTCTByeT. llpwuém, mpecTymHoe [esHHE MOXET CII0COOCTBOBAThH
BO3HHUKHOBEHHUIO PA3IMYHOrO BHUJA U pa3Mepa Bpela JTuOO0 MX COBOKYMHOCTH. Kak BbIllle 0TMEYanoch,
Bpell  paznuMyaeTcs Ha  (PU3MYECKHM, TICUXUYECKUW, DKOHOMHYECKHH,  OpPraHU3alluOHHBIMH,
uaeosiorndyeckuil. IlepBeie 1Ba BUIa paccMaTpUBAIOTCS HA MHAUBUIYAIbHOM YPOBHE, OCTaJbHBIE MOTYT
OBITh MHOTOYpPOBHEBbIMU. Hanboupmas ClI0)KHOCTh MOKET BO3HUKATh IPU OTPEACTICHUN IICUXUYECKOTO,
OpPraHMU3aIOHHOTO M HMJICOJIOTMYECKOTO Bpeaa, TaK Kak MPU 3TOM HEOOXOJMMO BBISBISTH HE TOJIBKO
MpsIMbIE, HO M OIOCPEJIOBAHHBIC MPUUYMHHO-CICJACTBEHHBIE CBA3M MEXKIY IPECTYIMHBIM JACSTHUEM U
COOTBETCTBYIOIIIMMH HM3MEHEHUSIMU B OKpYXKalOLIEHd ACHCTBUTEIBHOCTH. TOJIBKO MOCIE MPOBEACHUS
TaKO# paboTHI MOKHO OyZET /eiaTh BBIBOJ O HATMYMU MaIO3HAYMTEIILHOCTH IPUIUHEHHOTO Bpea, eCln
BBISIBJICHHBIE BUIbI M pa3MEpPhI MOCIEACTBHUI HE MPEICTABISIIOT OOIIECTBEHHON OMACHOCTH.

1.5 Jlekuus Ne 5 (2 gaca)
Tema: Be3ycii0BHbIE BHABI 0CBOOOKIEHHS OT YIrOJOBHOI0 HAKA3AHMSI

1.5.1 Bonpochl J1eKIUH:

[TonsTre u 3HaYCHNE OCBOOOXKICHHUS OT YTOJIOBHOTO HaKa3aHHSI.

2. OcBOOOXIeHHE BOSHHOCTYXAIIETO OT JajdbHEHIIero oTObIBaHMS HAKa3aHHUsS B CBSI3U C €rO
3a00JIEBaHUEM.

3. OcBOOOXIeHHE OCYXKACHHOTO OT YrOJIOBHOTO HAaKa3aHUS B CBSA3M C 3a4€TOM BPEMEHU
COJIEp>KaHUsl TIOJT CTPaXKEH.

4. OcBOOOXIEHHE OCYXJIEHHOTO OT YTOJIOBHOTO HAKa3aHUS B CBSI3M C 3aMEHOW HEOTOBITON YacTH

HaKa3aHus IpYruM Ooiee MATKUM BUIOM HaKa3aHHUS.

OcBOOOXKIEHNE OT HAKA3aHUS B CBSI3U C NU3MEHEHUEM OOCTaHOBKH.

6. OcBOOOXIeHHE OCYXIEHHOTO OT YrOJOBHOTO HAaKa3aHUS B CBSI3M C HCTEUEHHEM CpOKa
JAaBHOCTHU UCITOJIHCHUS erJ'IOBHOFO HaKa3aHUsI.

7. OcBOOOXIEHHE OCYXIEHHOTO OT YrOJOBHOTO HaKa3aHUs IIOCle OTOBITUS UM CpOKa,
HA3HAYEHHOTO MMPUTOBOPOM CY/Ia.

=

o1

1.5.2 KpaTkoe coaep:kaHue BONPOCOB

1. INonsiTHe U 3HAYEHHE OCBOOOKAEHNSI OT YTOJI0BHOT0 HAKA3AHUS

1 v
Bekinenko B., Bascyn M. [1po6iieMbl TOJIKOBaHHS OIICHOYHBIX KaTETOPHIA yroJOBHOTO 3aKoHa // YrojoBHoe mpaso. — 2003. —
Ne3. - C. 15.



BurHOBHOE B COBEpIIEHUH MPECTYIUIEHUS JIUIO AOJKHO HECTH 3aKOHHOE M CIPaBEIJINBOE HaKa3aHUE.
HaznaueHne M HUCHOJHEHHE YroOJOBHOIO HAKa3aHUs SIBISIETCS OCHOBHBIM METOJIOM peallu3alluu
YroJIOBHOM OTBETCTBEHHOCTH. OJHAKO Haka3aHHE HE MOXET ObIThb CaMOLENIbIO0, HAKa3aHUEM paau
HakazaHus. OpUEHTUPOM B NMPUMEHEHMM HaKa3aHUs JOJDKHBI CIYKUTh €ro IL€JIHM, YCTaHOBJICHHBIE
YrOJIOBHBIM 3aKOHOM. Ilo3Tomy, ecinu uchpaBiieHHE JUIa JIOCTUIAETCsl JIOCPOYHO, A0 IIOJIHOIO
OTOBITHS HaKa3aHUs (WM KOT/Ia 3TO HEBO3MOXKHO 10 MPUYHHE 0O0JIE3HH), B JICHCTBYIONIEM YTOJIOBHOM
3aKOHOJATEIbCTBE IPEILyCMaTPUBACTCS BO3MOXKHOCTH IIOJIHOTO WJIM YaCTHYHOIO OCBOOOXAEHHUS OT
HakazaHus. Takoe peryiupoBaHHE COOTBETCTBYET 3aJI0KEHHBIM B KOHLEHIMIO YTOJOBHOI'O 3aKOHa
IPUHIUIIAM I'YMaHU3Ma U CIPaBEIAIMBOCTH.

Tem Gonee, yTo B HacTOAIIEe BPeMs BO3MOXKHOCTh JIOCTUIKECHHUS MPABOCYIUS C MOMOIIBIO HAaKa3aHUS
BEChbMa OTPAHMUYEHA, a COLMAIIbHBIE U JYXOBHBIE M3AEPXKKH, a TAKXKe MaTepHabHblE 3aTpaThl BECbMa
3HAYUTENbHBI. J[0CpOYHOE OCBOOOXKIIEHHE CIIOCOOHO YMEHBIINTH HEOJIArONpUATHBIC IOCICACTBUS
pasNMYHBIX BUJOB Haka3aHWW. B uacTHOCTH, copep)kaHUE OCYXKIEHHOIO B MCIPABUTEIbHBIX
YUPEXKIEHUSAX CONPOBOXKIAETCSI CYIIECTBEHHBIMM M IIOKa HEpa3pelIEHHBIMM Iapajokcamu: 1)
OCYKIAEHHOTO IBITAIOTCS NPUOOIIUTh K IPABOINOCIYIIHOMY IIOBEIEHHIO, a METOAO0M H30MparoT
IIOMEILIEHUE €r0 B CPeAy NMPECTYIHUKOB, KUBYIIUX OOJbILIE [0 «ITOHATHAM», OTIIMYHBIM OT IPUHATHIX
B oOIIecTBe MpaBWJI OOMICKUTHUSA; 2) CTaBAT LENb MNPUOOMIUTH OCYXKIEHHOTO K OOIIECTBEHHO
MI0JIE3HOMY TPYAY, @ CPEIACTBOM H30uparoT ero uszoisuuio. K ToMmy ke He pa3 ObUIO CKa3aHO, 4TO
IpEeSyNpexaeHUEe MPECTYIJICHUH 3aBUCUT HE OT TSDKECTH HaKa3aHUs, a OT €ro HEeOTBPaTHUMOCTH.
[TpuMeHUTENHHO K IeNIsIM HaKa3aHUsl MOKHO 3aMETUTh, YTO HEOOXOIUMBIM YCIOBHEM UX PeaH3alliu
ABJISIETCA CYyOBEKTOM M MHBIMHU JIMLIAMH OCO3HAHUSI HEOTBPATUMOCTH OTBETCTBEHHOCTH 32 IPECTYITHBIN
BpE/a, a I0CTaTOYHBIM yCIOBHEM — HEOTBPATUMOCTBIO OTBETCTBEHHOCTH 3a JIF000€ MTOBECHHUE.

K xapakTepHbIM NpH3HaKaM OCBOOOXKIEHHS CJIEIyeT CUUTaThb NPUMEHEHUE €ro: a) K BUHOBHBIM
nuuaM; 0) cyaoM; B) ¢ YIETOM Iielield Haka3aHus. B 3aBUCMMOCTH OT BUIa OCBOOOXKICHUSI, OHO MOXKET
IPUMEHATBHCS. HA PA3IMUHBIX CTAAMSX YTOJIOBHOI'O CYJONPOU3BOJACTBA M pa3IMyaeTCs Ha YCIOBHOE
(kKora yCTaHOBIIEH HWCHBITATENBHBIA CpPOK, HHBIE TpeOoBaHHMA JIMOO Ha Tmepuox Ooyie3HH) U
0e3ycIoBHOE.

WcTtopusi pa3BUTHSI POCCUICKOTO YrOJIOBHOTO 3aKOHOAATEIbCTBA CBUJIETEIILCTBYET 00 YBEIWYEHUU
yyclia BHUJOB OCBOOOXIEHHS OT yronoBHoro Hakazanus. Ecoim B YK PCOCP 1922 ropa
MpelycCMaTpUBaINCh OCHOBAHUS AJIl YCIOBHO-JOCPOUHOro ocBoOoxaeHus, To B YK PCOCP 1926
rojia MOSIBJIAIOTCS TaKKE BUJbI OCBOOOXKICHHS, KaK JaBHOCTh HaKa3aHus U nomuiosanue. B 1966 roxy
BO3HHUKAET 11eJ1asi CUCTEMa OCBOOOXKIEHHUM OT YrOJIOBHOIO HaKa3aHUs: OTCPOUKA BOCHHOCIYXKAIllEMy B
BOGHHOE BpeMsl, JaBHOCTb OOBHMHMTEIBHOTO IPHUIOBOPA, B CBSI3U C O€3yNpeuHbIM MOBEAECHUEM,
YCJIIOBHO-JTOCPOYHOE OCBOOOXICHUE M 3aMeHa HakazaHus apyruMm Oojee msirkum. B 1977 ronpy
IpeyCMaTpUBAIOT YCIOBHOE OCBOOOXK/IEHHE OT HaKa3aHMs ¢ 00s3aTeIbHBIM MPUBJICYCHUEM K TPYAY,
B 1992 rony BBeneHa OTCpoYka OTOBIBAaHMS Haka3aHHWA OEpPEMEHHBIM JKEHIIMHAM U JKCHIUWHaM,
MMEIOIINX JIETeH B BO3pacTe 10 3-X JIeT.

YK P® 1996 rona, He yBelnW4HB, MO CYLIECTBY, BUABI OCBOOOKICHHWH OT Haka3aHUN (HOBBIM B
MaTepUaIbHOM 3aKOHE MOXHO CUMTaTh OCBOOOXKIEHHE MO OO0JIE3HH, MOCKOJbKY paHee NaHHBIA BUJ
perymupoBaics B YIIK PCOCP), 3HaunTeNnpsHO YBEIMUYMI KPYT JIUML, MOJUIEKAIIUX OCBOOOXKIEHUIO.
OTtcpouka OTOBIBAaHUS HaKa3aHUsS XKEHIIMHAM, UMEIOIIMUX JeTel Oblia pacrpocTpaHeHa Ha BO3pacT
nere ¢ 3 no 8, a 3areM a0 14 ner. B pemakuun ®enepanbHoro 3akoHa Nel6-®3 ot 21.02.2010r.
OTCpOuYKa OTOBIBaHMSI OblIa pacHpocTpaHEHAa Ha MYXKYMH, UMEIOUIMX peOEHka B Bo3pacTe M0
YeThIpHAALIATH JIET, KOTOPbIE SBIISETCS eMHCTBEHHBIM poauTeneM. B 2001 roay Takxke ObLIM CHATHI U
CMSITYEHBbl OTPaHUYEHHUS Ha YCJIOBHO-JIOCPOYHOE OCBOOOXJEHHME OT YrOJOBHOIO HakazaHus. B
MOCJIEAYIOLEM MPOJODKAIN B IOCIEIHIOI0 HOPMY BHOCUTBHCS HM3MEHEHHS 10 BUIY HAKa3aHWUH, OT
KOTOPBIX JIMIIO MOXET OBbITh OCBOOOXKIEHO, MO0 MO (POpMalIbHBIM KPUTEPHUSIM OCBOOOXICHHUH B
3aBUCHUMOCTH OT KaTE€rOpUi U OTJENbHBIX BUJIOB MPECTYIIIICHUM.

Bmecre ¢ Tem YK P® 1996 ronma otkazaincs oT psaa ocBOOOXKIEHUH: 1) OTCpoyKka HCIIOTHEHHS
IIPUTOBOPa BOCHHOCIYXAIEMY WM BOCHHOOOS3aHHOMY B BOCHHOE BpeMsl; 2) OTCpOUYKa B CBS3U C
Oe3ynpeyHbIM TOBEJIEHUEM (B CBSI3U C HEONPEeAENEHHOCThIO KpuTepus Oe3ympeyHOCTH, He



coJiepKalliM KaKuX-Tu00 (HopMaNbHBIM OrpaHWYeHUi); 3) OTCpOYKa MCIOJHEHHS MPUTOBOpa ObLIa
COEJIMHEHA C YCIOBHBIM OCyXAeHHeM. CylecTBOBAJIO MHEHHUE, YTO OTCPOUYKA UCIIOJIHEHUS IPUTOBOPA
TOJIBKO OCJIa0Jisiyia CTPax YroJIOBHOW OTBETCTBEHHOCTH W MPHUBOJWIA K UYBCTBY O€3HaKa3aHHOCTH.
Tem He MeHee, MMPOKOEe €€ NMPUMEHEHNE HAa MPAKTUKE MOKa3bIBaIO 3(pPEeKTUBHOCTD AAHHOW HOPMBI.
Taxxke HeOecCOpHBI OTMEHBI IBYX APYTHX BUIOB OCBOOOXIECHUN, B YACTHOCTH, HEOIPEAENEHHOCTD
KpUTEpHs 0€3yNPEeyHOCTH MOXKHO OBbLIIO OBl ONPEIEINTh KOHKPETHBIMY MTPU3HAKaMHU U podieMa Oblia
ObI pazpemieHa. Crneayer 3aMeTuTh, 4To emié 10 npuHatus YK P® 1996 rona, B 1993 roay B cBs3u ¢
MEPEeCTPONKON OBUIO OTMEHEHO YCIOBHOE OCBOOOXKICHHE C 00S3aTEIbHBIM IMPHUBICYCHUEM K TPYAY
(c1.53-2 YK PCOCP).

B MopaenbHOM yrojloBHOM KOJIEKCE IPEAyCMaTPHUBAJIOCh TaKKe OCBOOOXKIEHHE OT HaKa3aHHA
BCJIC/ICTBHE YPE3BBIYANHOIO OOCTOSTENhCTBA (IIOXKAP, CTUXHMITHOE OENCTBUE, TsSKKasg OOJe3Hb WU
CMEpPTh €IMHCTBEHHOIO TPYAOCIIOCOOHOTO 4J€HAa CEMbU M T.JA.), KOTOPOE IPUBEIO K TSKKUM
MOCTEACTBUSAM U1 OCYXKIEHHOrO WiM ero cembu. B c¢r1.87 Teopermyeckoid Moaein YTOJIOBHOTO
KOJIEKCa TpeayCMaTpHBaIOCh OCBOOOKICHME JIMIA, COBEPIIMBIIEIO MPECTYIICHHE BIIEPBBIC, €CIU
CyIOM OBUIO YCTaHOBJIEHO, YTO B CHUIy O€3yNPEUYHOIo MOBEACHHUSI U YECTHOIO OTHOILIEHUS K TPYAY,
MIPOSIBJIEGHHOTO B IEPUOJ IOCJIE COBEPLICHUS MPECTYIJICHUS, 3TO JIULO KO BPEMEHU PAaCCMOTPEHUS
Jiena B CyJlie He siBisieTcst 6osiee oOIiecTBeHHO omacHbIM. OcBOOOXKIas TaHHOE JIMIO OT HaKa3aHWs,
CYZOM BBIHOCHJIOCH €My O(UIIHATIbHOE TIOPHIIAHUE U TPEAYIPEKIECHUE O HEJJOYCTUMOCTH 11010 0HOTO
ToBeICHUS B AanbHeimem'. [IpeIcTaBIsercs, 9To, ¢ OAHOH CTOPOHBI MOCEHIHA BHI 0OCBOOOKICHHS
He ObUI BOCHPUHAT 3aKOHOJATEJIEM C YYETOM MEHTAIUTETa, HEJAOCTATOYHO BBICOKOM MpPaBOBOM U
HPABCTBEHHOW KYJIbTYpPHI OOIIECTBA U YEJIOBEKA, KOTOPbIE B COBOKYMHOCTH MO3BOJIAIOT C JETKOCTHIO
COOJIFOCTH yCJIOBUSL JAHHOTO OCBOOOXKIEHHMS 0e3 Kakux-nmubo mocnenctBuil. C Apyrod CTOPOHBI,
penakius 4.1 c1.75 YK P® B yacTu ycTaHOBJIEHHs] TaKOro OCHOBaHHS OCBOOOXKIEHUS, KaK yTpara
JUIOM BCJEJICTBUE JIEATEIBHOIO packasHUS CBOEH OOIIECTBEHHON ONAcHOCTH II0 CBOEMY
COJIEP>KaHUIO CXOJIHO C TIOHSATHEM Oe3yNpPEeYHOCTH MOBEICHUSI U YECTHOTO OTHOIIEHUS K TpyAy. Takue
«U3MEHEHHS» 3aKOHOJIATEILCTBA CTAHOBSTCS BO3MOXKHBIMH B CHTYAIMSIX OTCYTCTBHUSI MPUMEHSIEMBIX
ornpeAeNeHU UK UX KOHCTPYKTUBHBIX IPU3HAKOB.

Cnenyer nmpus3HaTh, YTO JOCTAaTOYHO ILIMPOKAas CHCTEMa OCBOOOXKJIEHUN OT YrOJOBHOI'O HaKa3aHUs
CBUJCTEIBCTBYET CKOpee HE O JOCTOMHCTBAaX, a HEJOCTaTKaxX BCIEJACTBHE MPOTUBOPEUYHUBOCTU
YTOJIOBHOTO 3aKOHOJIATENbCTBA, OJHUM M3 MPU3HAKOB KOTOPOIO SIBISETCS €r0 HECTaOMJIBHOCTbh U
3a0BeHHE BaKHOCTU MPUHIMUIA HEOTBPATUMOCTH YTOJIOBHOTO HakaszaHus. [IpakTuuecku, nroboe
JIOCPOYHOE OCBOOOXKIEHUE (MEHBIIE TOJIMAIAeT 3/1eCh OCBOOOXKIEHUE B CBA3U C OOJE3HBIO JMOO
OTCpPOYKa OTOBIBAHMS HaKa3aHMs) CTABUT IOJ] BONPOC 3aKOHHOCTh U OOOCHOBAHHOCTH HPUTOBOpA.
OnHako B TEOpWH JAHHBIA BOIMPOC MBITAIOTCS IMOJ Pa3HBIMHU IMPEIUIOraMu Jake HE 3aTparuBath, HE
TOBOPS YK O €r0o pa3pelieHnu, KOTOpoe, MPaKTHUYECKH, HEBO3MOXKHO IPU CYLIECTBYIOIIENH KOHIEIINH
YTOJIOBHOTO IpaBa. B 3apy0e’kHOM 3aKOHOATEeIbCTBE TaKOW Pa3BEPHYTOM CUCTEMBI OCBOOOKICHUS OT
HaKa3aHMs HE CYILECTBYET, a HauboJjee M3BECTHbI TaKM€ MHCTUTYThI OCBOOOKIEHHS, KaK MpoOarus
(CHIA), npu Hanu4yuu ncuxuyeckoro 3adoneBanus (Mcmanus), yciaoBHbIE U O€3yCIIOBHBIE OTCPOUYKHU
otObIBanMs HakazaHus (OPT).

[Tonatne u 3HadeHHE OCBOOOXKIEHMS OT YrOJIOBHOIO HaKa3aHMs HEPa3phIBHO CBS3aHO C MOHITHEM
CYIUMOCTH, KOTOpOE OIpeAessieT IpaBOBOM CTaTyC OCBOOOXKJIEHHOTO, XapaKTEepPHU3YHOIIErocs
oIpeIeIEHHBIMU OTPAHUYEHUSIMH TI0 CPABHEHUIO C IIPABOBBIM IOJIOKEHUEM I'PaKIaH Ha MPOTSHKEHUU
YCTAHOBJIEHHOIO 3aKOHOM. OTH OIpaHUYEHHUS MOXHO KJIacCu(UUUpPOBAaTh Ha IOPUIUYECKUE
(ycTaHOBIIEHHBIE 3aKOHOM) M (pakTHUeCKUe (MPUMEHSIOTCS B 3aBUCUMOCTH OT PacHpOCTpaHEHHBIX
HOpM, MpEJICTaBICHMM, OObIYaeB, TO €CTh OINPEAENAIOTCS MEHTAJIUTETOM HallMh, HApOIHOCTH,
o0111ecTBa, KOJJICKTHBA U T.[1.).

B mpaBoBoM rocynapctse, KOTOpbIM INpoBo3rjamieHa Poccus, BCce OrpaHMYEHHUs], BBITEKAIOLIUE W3
(akTa CyaAMMOCTH, JOJDKHBI OBITh OTpakeHBI B (enepaiabHoM 3akoHe (4.3 cr.55 Koncruryuuu PO).
OrpaHnyeHHs] B OTHOIICHWH PaHEEe CYIUMBIX MOTYT KacaThCs, B OCHOBHOM, ONPEIEIEHHOTO MecTa

1 .
VYronosHslii 3ak0H. OIBIT TEOPETUUECKOrO MOIENUPOBaHUs. Yka3. cod. — C. 262.



paboThI MM poJia 3aHMMAEMON JESITENbHOCTH U JOJIKHBI, €CTECTBEHHO, CBA3BIBATHCS C MPECTYIHBIM
MOBEJCHHEM M OBITh HANPABICHHBIMU Ha CTAaOMIIM3ALMIO TO3UTHBHOTO IMOBEJEHHS M 3aKpeIICHHUE
TaKMX IeJIed Haka3aHWs, KAaK MCIPaBICHHUE JIMLA M IPEAyNpPEeXICHHE HOBBIX NpecTyrieHui. O
BOCCTAQHOBJICHUU CIIPABEIJIMBOCTH IIOCJIE OIPEAEICHUsS COPA3MEPHOIO COBEPIIEHHOMY JIESTHUIO
HaKa3aHUs U €ro OTOBITHS CIOXKHO TOBOPUTH. Jlpyrue orpaHnuueHust (10 BEIOOPY MecTa JKUTEIbCTBA,
npeObIBaHUS M T.J.) SIBISIOTCS Y€ BTOPKCHHEM B YaCTHYIO KHM3Hb M OTpaHMYCHHEM CBOOOIbI. B
CUTyalluu K€ OIPAaHWYCHHs IIOBEICHMS YEIOBEK YK€ HE MOXKET M HE JOJDKEH HECTH IOJIHOH
OTBETCTBEHHOCTH 3a CBOE MOBEJICHHE B CHIIY TOTO )K€ BHEIIHET0 orpannyeHus. OmaHako 10 8 aexadps
2003 roma CyauMOCTh B YIOJOBHOM 3aKOHOJATENIbCTBE Obla 3aKpelyieHa Kak OCHOBaHME JUIs
KBaJIM(HUIIMPOBAHHOTO COCTaBa IMPECTYIUICHHU, 00 00OCHOBAHHOCTH KOTOPOTO OyJEeT CKa3zaHO HHUXKeE,
nnbo ompexaensyia 0ojiee CTPOTUH TOPSIOK Ha3HadeHWs Hakaszanus (cr.68 YK P®), a wunble
OTpaHUYEHUS HE OTpaKaIUCh. CKPBITHOCTh MOJOOHOTO TOJOKEHUS Ha NPAKTUKE NPUBOJIWIA U
IIPUBOJIUT K TOMY, YTO MPEXKAE CyIUMOMY MOTI'YT YHHUTBHCS PA3JIMYHbIE 1 HEMOTUBUPOBAaHHBIE, B TOM
qHcye, OTPaHUYEHUS, YTO HE CIOCOOCTBYET pealln3aliy ero JUYHOCTH B OOIIECTBEHHOM YCTPONCTBE U
MOJKET CTUMYJIMPOBATh MPECTYITHOE ITOBEIEHUE JTUO0 caMopa3pylleHne HHIMBUAA.

[IpencraBnsercss CHOPHBIM IIOJIOKEHUE 3aKOHOJATENs, YBEIMYMBAIOLIEE pa3Mep HAKa3aHUs paHee
CYyIUMOMY, ITOCKOJIBKY, corsacHo cT. 14 YK P®, npecryruieHneM npu3HaETcs BUHOBHO CO8EPUIEHHOE
OO0IIECTBEHHO-ONIACHOE JIeHUE, 3anmpeniéHHoe HactoammuM KomekcoM moa yrpo3oil Haka3aHus, a HE
IIPOILJIOE MPECTYIHOE MOBEJIEHHUE, 32 KOTOPOE JIULO YK€ OTObUIO Ha3HAYEHHOE CYJOM CIIpaBeAINBOE
Haka3aHue. Bmecre ¢ teMm, I1.D.I'pumianuH, BEpHO yKa3blBas, YTO CaMO PELMIAMBHOE NPECTYILUICHHUE
HE CTaHOBUTCS OoJiee OMAacHBIM OT TOTO, YTO OHO COBEPILEHO paHee CYJUMBIM JIMI[OM, TEM HE MEHee,
OTMEYaeT, 4YTO YroJIOBHAs OTBETCTBEHHOCTb JIMI, B JCHCTBUSX KOTOPOTO MMEETCS pPELUIUB
IPECTYIUICHUH, YCWJIMBAaeTCS MMEHHO HAa OCHOBAaHUHU IIOBBIIIEHHOW OOILIECTBEHHOW ONAcHOCTU
JIMYHOCTH TAKUX JHI[. OJHAKO, BO-IIEPBBIX, YYHTHIBAS HAyYCHHE YENOBEKA NPECTYITHBIM MOJIEISM
MOBEJCHUsI B OOILECTBE, JOBOJIBHO CIIOKHO TOBOPUTH 00 YCHJIEHHH CTENEeHU OOIIEeCTBEHHON
OMACHOCTH TAaKOW JIMYHOCTH IPU pEUUAMBE NpecTyraeHuil. Bo-BTOphIX, oOIIeCTBEHHAs ONACHOCTh
JUYHOCTH M COBEPIIAEMOTO ACSHMS XapaKTEpU3YIOT pa3jvuHble sBieHHA. OTcroa ClelyeT, YTo B
3aKOHOJATEIbHOM OIPE/IEICHUH IPECTYIJICHUS], @ PABHO B OCHOBAHUSX YTrOJIOBHON OTBETCTBEHHOCTH,
IpenycMOTpeHHbIX B CT.8 YK P® HeT MecTa i penuanBa Kak I0JI0KEHHs], BEAYILErO K YBEIUUYECHHUIO
HaKa3aHMs 32 COBEPIIEHHOE MPECTYIUIEHHS 110 CPABHEHHUIO C aHAJIOTUYHBIMH MPECTYIUICHUSIMU JIUL, HE
MMEIOIIUX B CBOEM MOBEICHUY PELUINBA.

Ho B Tteopum yromoBHOro mpaBa CymiecTBYIOT HHble MHeHUs. Tak, A.B.CaBkuH monaraer, B
YaCTHOCTH, UYTO «COBEpUICHHE WM3HACWIOBAHMS JIMLIAMHU, PAHEE CYyIUMBIMHM 32 OTH IPECTYIUICHHS,
MOXET CBHJICTE/TLCTBOBATH O HA3HAYCHHH MPECTYITHHKAM HEONPABIAHHO MITKHX Mep HakasaHms» . M3
YTBEPXKACHUS BBITEKAET, YTO JIMIO HAJ0 HAKa3blBaTh 3a aHAJIOTMYHOE ACHCTBHE CTPOXKE TOJBKO
MIOTOMY, 4TO IpeXHee Haka3aHue OblIo MATKUM. OJHAKO B Ha3BaHHBIX PACCYXKJEHUSIX 3aKIIOueHa
noruyeckas omubka. HeonpaBnanHo MArkve Haka3zaHuUsi, €CIM O YEM U TOBOPSAT, TaK O HE3aKOHHOCTH
BBIHECEHHBIX ITPUTOBOPOB. 1 BBIBO/BI TOIKHBI COOTBETCTBOBATH BBIIBUHYTOMY T€3UCYy. B mpu3Hakax
MpecTyIuleHns, Yyka3aHHbIXx B cT.14 VYK P®, onHO3HayHO wuMeeTcs B BUIY COBEPIIEHHOE
IIPECTYIUIEHNE, a HUKaK HE Mpoluas AeATeIbHOCTh dYenoBeka. YTBepkacHue A.B.CaBkuHa,
OCHOBAaHHOE€ Ha MOJIOKEHUSAX YTOJOBHOI'O 3aKOHOJATENbCTBA, TOBOPUT O TOM, YTO OCYKIEHHOMY B
cllyyae peryiuBa (aHaJOTMYHO paHee 3a HEOITHOKPATHOE COBEPIICHHE MPECTYIIeHUs) 6osiee CTPOryro
OTBETCTBEHHOCTh HAa3HAYalOT 3a JESHHE, HaKa3aHUE 3a KOTOpO€ OH YXe OTObUI (DaKTHUYECKH.
Bo3moxHasi aprymMeHTanys NOBBILIEHHOIO HAKa3aHUs peUuauBa TEM, YTO OHO ONpEAeNseTrcs
3aKOHOJATENIEM MOTOMY, YTO HAaKa3yeMOCTb SBJISETCS TakKe OJAHHMM W3 YCTAHOBJIEHHBIX NPU3HAKOB
IIPECTYIUIEHNUS - HE BBIIEPKUBAET HUKAKOM KPUTHUKH, IOCKOJIBKY HAKa3yeMOCTh BBITEKAET KaK pa3 U3
npenpiaymux. Kak ormeuaer KapHo, ecnu KTo ¥ coBeplian paHee MpecTyIIeHUe, TO «OHU U HaKa3aHbI

! I'purnannn I1.0. OTBETCTBEHHOCTH PELHMBHCTOB 10 COBETCKOMY YTOJIOBHOMY mpaBy: ABroped. auc. ... 1.10.H. M. - 1975,
-C.7.

2 TspKKHE W 0C000 THKKHE MpecTyIUIeHUs: KBaM(puKays U pacciiegoBanue: PykoBoacTBo misi cinemosateneid / [lon pen.
C.I' Kexneposa; Hayun. pea. C.I1.IIep6a. — M.: Cnapk. — 2001. — C. 103.



3a HEro, HajlaraThb Ha HMX HOBOE HaKa3aHHE 3a TO e MPECTYIUICHHE — 3HAUUT HapyllaTb OCHOBHOE
HAYAJIO YTOJIOBHOTO IpaBa — Non bis in idemy»’.

He wn3MeHmnace CymecTBEHHO paccMaTpuBaeMas CHUTyallusi B 3aKOHOJATEIbCTBE M IIOCIE OTMEHBI
KBUTM(UIIMPOBAHHOTO COCTaBa MPU HATUYUU MpU3HAKa cyaumoctd. B ¢1.68 YK PO perynupyrorcs
BOMNPOCHl Ha3HAYEHMs HAKa3aHUS IPU PELUUAMBE HPECTYIUIEHUH, COIJAaCHO KOTOPBIM pPELUIUB
SBJIAETCS MPEMSITCTBUEM JUIsl HA3HAYEHHWsS MUHHUMAJIbHOIO cpoka HakazaHus. CorsacHo 4.2 cr.68 VK
P® cpok Haka3aHus, Kak IpPaBUIIO, JOJDKEH OBITh HE MEHEE OJHOH TpeTH MaKCHUMaJbHOI'O CpOKa
HanboJiee CTPOroro BHJIa HaKa3aHMs, MPEAYCMOTPEHHOTO 32 COBEPIIEHHOE MpecTyIuieHne. Brpouem,
4.3 ¢1.68 YK P® npu HaMuMM CMATYAIOMIUX WU HCKIFOYHTEIBHBIX OOCTOSTENBCTB JOIMYCKAeT
Ha3HAUYEHUE HaKa3aHWs COOTBETCTBEHHO MEHEE OJHOW TpeTH Hambojee CTPOroro Haka3zaHHs JHOO
OoJsiee MATKOro Haka3aHMsl, IPEIyCMOTPEHHOI'0 3a JaHHOE npecTymieHue. [lanHas cutyauus co3naér,
C OJHOM CTOPOHBI, YCJIOBMS Ul HECOpPa3MEpPHO IWIMPOKOro cyneiickoro ycmorpenus. C npyroi
CTOPOHBI PAMKH OTHOCHUTEJILHO-ONPEAEIEHHON CAHKIIMK B 3aBUCUMOCTH OT OOCTOSTENBCTB JIeJ1a MOTYT
OBITH CYXXEHBl TakMM OOpa3oM, YTO y CyAeH, MpaKTH4YecKH, He OyaeT HHUKAKOro BapuaHTa JUIs
WHMBUyaJIN3allud OTBETCTBEHHOCTU. [lomoOHOe mosokeHue Bpsa Ju OyldeT MMeTh MO3UTHBHOE
BJIUSIHUE HE TOJIKO B IIPABOIIPUMEHUTENIBHON MPAKTUKE, HO U B TEOPUH U 3aKOHOAATEIbCTBE.

Emé Oousburyto HeonpeaenéHHOCTh B IMPABOINPUMEHUTEIbHYI HPAKTUKY 10 BOIPOCY Ha3HA4YECHUs
HaKa3aHWs IpU PeLMIMBE IPECTYIUIEHUH BHOCUT TpeboBaHue 4.1 ¢1.68 YK P®, B koTOpOil roBopurcs
0 HeoOXOAMMOCTH YYHMTHIBaTb OOCTOSATENBbCTBA, B CHJIY KOTOPBIX MCIPAaBUTEIIHOE BO3/EHCTBUE
MIPEbIIYIIEro HaKa3aHUsl OKa3aJloCch HEAOCTaTOYHbIM. [Ipu 3TOM He omnpenenéH KpuTepui, COrjiacHO
KOTOPOT'O HY)KHO MJIM MOKHO 3TO Y4MTbhIBaThb. OIHAKO MO CMBICIY, B cilydae OOHApyKEHUsS TaKuxX
BHEUIHUX OOCTOSITENbCTB, UX HAIWYUE HE JOHKHO BECTH K YCWJIEHHIO YIOJOBHOM OTBETCTBEHHOCTH,
IIOCKOJIbKY 3/1€Ch OTCYTCTBYET BUHA CYOBEKTa MPECTYIUICHUs. B 11e710M jxe HHCTUTYT CyIUMOCTH IpU
OTCYTCTBMM Ha TO 3aKOHHBIX OCHOBAHMH «3aBBILIAETY» MEpPY HaKa3aHMs. 3[€Ch CKa3bIBAECTCA HAYYHO
HEOOOCHOBAaHHAs Bepa B  Pe3yIbTaTUBHOCTb MCIPABUTEIBHOTO  BO3ACHCTBUS  KapaTelbHOU
COCTABJISIIOLIEH YrOJIOBHOIO Haka3aHUs Ha yeiaoBeka. OJJTHOBPEMEHHO 3TO MOXET CBHJIETEIbCTBOBATH
0 HE3HaHMHU BBIXOJ[A U3 KPUMUHOJOTHMYECKOro TYNUKA WM HEXEJAHUM NpeJlaraTh KOHCTPYKTHUBHBIN
BBIXOJ] MPEOJI0JIEHUSI PECTYIIHOCTH, TECHO CBSI3aHHBIM C ICUXOJOTMEl MOBEACHUS MHAMBUIA U HE
UMEIOIIMN HUYero OOLIero ¢ YCUJICHMEM KapaTelbHOI'o BO3JEHCTBUS Ha CGHOPMHPOBAHHOIO B
oO11ecTBE YeJIOBEKA.

Bompocsl, Bo3HUKaroIIHE MOCIe 0CBOOOXKICHUS OT YroJoBHOTroO Haka3aHus (1. 2 cr. 86 YK P®) nubo
MOTAUIeHUs] WJIM CHSTHUS CYJUMOCTH AaHAJOTHYHBI H3JI0)KEHHBIM NpPU PACKPBITUH OCOOEHHOCTEN
MIPaBOBOTO TMOJIOKEHMsI JIMIA, OCBOOOXKIEHHOTO OT YrOJOBHOW OTBETCTBEHHOCTH (Tema 2). B
COBOKYITHOCTH pealM3alysl B MPaBOIPUMEHUTEIbHON NMPAKTUKE UHCTUTYTOB pELUANBA, CYAUMOCTH (a
no BHeceHus: uaMeHeHudd B YK P® or 8 nekabps 2003 roga M MHCTUTYTa HEOJHOKPATHOCTH)
NPUBOAMIA U TPUBOJUT K POCTY HECHPABEAIMBOCTH U MPECTYMHOCTH B obOmiectBe. Harpyska Ha
MIPaBONIPUMEHUTENS MPoJoKaeT pacTH. KauecTBo paOOThl MPU 3TOM MOXKET TOJIBKO YXYAIIUTHCS,
npuyéM, B CTOPOHY OOBHMHHUTEIBHOIO YKJIOHA. Bpsin M MOXHO ymnpekaTb B 3TOM KOHKPETHBIX
MpaKTU4YeCKUX paOOoTHUKOB. OHM BBIIOJHSIOT CBOKO padOTy B 3aJaHHOM 3aKOHOJATelleM
HanpaBJIeHUH, 10 YCTAaHOBIEHHOMY aropuT™My. BMecte ¢ TeM, 1aHHYI0 Mpo0ieMy MOXKHO Pa3pelinTh
MOJIHBIM HUCKIt0YeHneM u3 YK HMHCTUTYTOB penuauBa U CyJIUMOCTH, TaK K€, KaK U HMHCTUTYTa
HEOJITHOKPATHOCTH.

2. OcBo0o:K1eHNEe BOCHHOCTYKAIEr0 OT AAJbHellero oTOLIBAHUSA HAKA3aHUS B CBSI3M C €ro
3a00/1eBaHHEM.

W3 Tpé€x pazHOBUAHOCTEH OCBOOOKIEHUS OT HaKa3aHUs B CBSA3M C OONE3HBIO, TOIBKO OCBOOOXKICHUE
BOEHHOCITYXAIIIETO, OTOBIBAIOIIETO TIPH 3TOM apecT JUO0 CoAepKaHWEe B JUCIUIIIIMHAPHOW BOWHCKOM
4acTu, B ciy4yae 3a00JeBaHus, IETAIOIIET0 er0 HETOIHBIM K BOCHHOHU CITyk0e, SBIseTcs 0€3yCIOBHBIM
BHUJIOM OCBOOOXKIEHHS OT HaKa3aHUs.

. Hut o ku.: Tarannes H.C. Pycckoe yromoaoe npaso Jleknuu. Yacts odmias. B 2 1. T.2. Yka3. cou. — C. 309.



ApecT MOTyT OTOBIBaTh BOEHHOCITY KAIFe CPOYHOM CITY:KOBI MIIM MPOXOASIINE BOUHCKYIO CITYKO0Y 1O
KOHTPAKTy, a Haka3aHWE B BHUJAE COACpKaHMUS B AUCLUMILUIMHAPHON BOMHCKOW YacTH Ha3HayaeTcs
BOCHHOCIYXAIIUM CPOYHOM CIIy>KObI JIMOO MPOXOAAIIUM CIIYyXOy MO KOHTPAKTy Ha JOJKHOCTSIX
PAIOBOIO M CEP)KAHTCKOIO COCTaBa, €CIM OHU HAa MOMEHT BBIHECEHMsI CYyJIOM IIPUIOBOpa HE
OTCIYXKWJIM YCTAHOBJICHHOT'O 3aKOHOM CpPOKa CIIy’KObI 110 IPU3BIBY, TO €CTh CPOYHOMN CITYKOBI.

[Ipu ompeneneHUM TOJHOCTH BOEHHOCTY)KAIIMX K BOCHHOH CIIy)KO€ clenyeT pyKOBOACTBOBATHCA
enunbiMu  [IpaBuiaMu MEIMIIMHCKOTO OCBHJIETENIbCTBOBAHUSL OCYXKIAEHHBIX, IMPEIOCTABIIEMbIX K
OCBOOOXKJICHUIO OT OTOBIBaHMS HAKa3aHUS B CBSI3U C OOJIE3HBIO», YTBEPKIEHHBIMHU ITOCTAHOBICHUEM
[IpaButensctBa P® ot 6 deBpans 2004r. No54. B mpuiio)keHMM K JaHHOMY TTOCTaHOBJICHHIO
YTBEPXKAEH TMepeyeHb 3a00JieBaHMi, NPENATCTBYIOIIMX OTOBIBAHWIO HaKa3aHUS, B YACTHOCTH,
yKa3aHHbIE CTENEHH TyOepKy€3a, HOBOOOpa3oBaHHil, 00JI€3HU SHAOKPUHHOM CUCTEMBI, ICUXHUUECKHE
paccTpoiicTBa, 0OJE€3HHM HEPBHOM CHCTEMBl W OpPraHOB UYYBCTB, KpPOBOOOpAIIEHHs, bIXaHHUS,
MUIIEBAPEHUs], MOUYEBBIBOSAIICH CHUCTEMBI, KOCTHO-MBIIIEYHOW CHUCTEMBbl U COCTUHUTENbHON TKaHH,
HATMYME aHATOMUYECKUX JIEPEKTOB U MPOUUE 3abonesanms’. U3 texcra 4.3 cr.81 YK P® BbiTekaer,
YTO B CJy4yae YCTAHOBJICHHS HETOJHOCTH BOEHHOCTYXAIEro K MPOXO0XKIECHUI0 BOMHCKOM CIy:KO0y 10
o0IIeMy TpaBUIIy OH OCBOOOXKIAECTCS OT YroJOBHOTO HAKa3aHUS B BHUJE apecTa WM COJEPKAHHUS B
JUCIHUIUTMHAPHON BOWMHCKON yacTH. JIMiib B HEOOXOMUMBIX CIy4yasX HEOTOBbITas 4acTh HaKa3zaHUs
MOXET OBITh 3aMeHeHa eMy JApYruM Oojiee MITKMM HakazaHueM. K TakuM CHUTyamusiM MOTYT
OTHOCHUTBCSI TaKHE€ OOCTOSITENIbCTBA, KAaK MOBBIIICHHAS! XapaKTep WU CTENEeHb COBEPILIEHHOTO JIESHUS
m00 OTpHUIAaTeNbHbIE CBOWCTBA caMoro cyObekra. [Ipm 3ameHe HEOTOBITOM YacTH HaKa3aHHS
BOCHHOCTYAIIUM MOTYT BO3HUKATh BOIPOCHI, YKa3aHHBIE Jlajiee MPU PACCMOTPEHUH OCBOOOXKICHUS
OT HaKa3aHUs B CBSI3U C 3aMEHON HEOTOBITON YacTH HaKa3aHUs APYruM Oosiee MATKUM HaKa3aHUEM.

3. OcBo0oxkIeHHE OCY:KIEHHOI0 OT YroJOBHOIO HAKa3aHWs B CBSA3M C 3a4éTOM BpeMeHH
COJIEP KAHUSA MO CTPAMKeH.

OcBoOOXIeHHE OCYXAEHHOTO OT OTOBIBaHMSI YTrOJIOBHOTO HAKa3aHUs B CBSI3U C 3a4€TOM BPEMEHH
cojepxkaHusl moJ cTpaxen perynupyercs cr. 72 YK P®. Paznuyator Bpems coiepKaHus JuLa MOJ
CTpaxeil 1o cyneOHOro pazOuparenbcTBa, A0 BCTYIUIEHMSI IPUTOBOpPA B 3aKOHHYIO CHUIIYy M BpeMs
OTOBITUSA JHIIEHUS CBOOOJbBI, HA3HAUEHHOE MPUTOBOPOM CYZAa 3a MPECTYIJICHHE, COBEPUIEHHOE BHE
npenenoB Poccuu. Ilockonbky 10 OKOHYaHHUS CyJAeOHOro pa3z0ouparenbcTBa €1IE HEM3BECTHO BHJ
HakazaHus, KoTopoe OyaeT BbIHeceHO mnoacyaumomy, B 4.3 cr.72 YK P® mnpemycmarpuBaercs
MOPSIAOK MCYMCIICHMS 3a4€Ta COAEP/KAaHMS IO/ CTPAXKEH IPH OINPEIECICHUM YTOJIOBHOIO HAKA3aHUSA:
ONIMH JIeHb COJIEpP)KaHUs TMOJ CTpa)xkel NpUpPaBHUBAETCS K OJHOMY [HIO IUIIEHUS CBOOOJIBI,
coJiepKaHusl B IUCIMIUIMHAPHON BOMHCKOW YacTH M apecTa; K JBYM JHSM OTpaHUYEHUs CBOOOJBI; K
TPEM JHSIM HCIPABUTENBHBIX paOOT MM OTPaHUUYEHUS MO BOCHHOU ciyx0e; K 8 yacam 00s3aTeNbHBIX
pabor.

Bpewms coneprkanust moj cTpakeid 10 BCTYIJIEHUS NPUTOBOpa B 3aKOHHYIO CHIIY M BpeMs OTOBITHS
JTUIICHUs cBOOOMBI 3a mpeaenamMu Poccum 3acumThiBaeTcs U3 pacu€Ta OJMH JIeHb 32 OJWH JeHb. To
€CTh 3/IeChb PE€Yb MOXET UATH 00 OCYKJIEHHUHU TaKOro JIMIA K JIMIIEHUI0 CBOOOIbI, COJIEpKAHHUIO B
JTUCIUIUTMHAPHON BOMHCKOW YacTH WU apecTy. Ecnu cpoku coaepkaHusl TOJ CTpaxei Obuin
COIOCTaBUMBI C Ha3HAYEHHBIM YrOJOBHBIM HaKa3aHHWEM, TO B 3TOM CIIy4ae BO3MOKHO OCBOOOXKICHHE
muna B CB3M ¢ ero (aktuueckum oTObITHeM. Ecnu muiyy, comepikamiemycs MOJA CTpaked 1o
OKOHYaHUS CyJeOHOro pa3zouparenbCcTBa, ONPEIEICHO OCHOBHOE HaKa3aHue B BUAE WTpada, TUIIEeHUs
IpaBa 3aHUMaTh ONPENEIIEHHBIE NOJKHOCTH WIM 3aHUMATBCS ONPEACIEHHON NESITENBHOCTBIO, CYNY,
coryiacHo 4.5 c¢1.72 YK PO, npegocTaBieHo MpaBo cMsAr4aTh HA3HAYCHHOE HaKa3aHUE WM TTOJTHOCTHIO
O0CBOOOXKIAaTh OT ero OTObIBaHUS. B cTpaHax OnmkHEro 3apyOekbs TaHHBIH BOMPOC pelraeTcs B
cooTBeTCTBMM ¢ KOHBEHIMEN O MpPaBOBOM NOMOIIM M IPABOBBIX OTHOIIEHHWH MO TPaKJAHCKHUM,

' C3 P®. 2004. Ne7. Cr. 524.

? Mocranosnenne Koucrutyrmonnoro Cyma P® ot 27 despaist 2003r. Nel-IT «ITo germy o mpoBepKe KOHCTHTYIHOHHOCTH
nosioxeHns 9actu nepsoii ¢T.130 YUK P® B cBs3u ¢ xanobam rpaxkaan I1.I1.Bepemaxa, B.M.I'maagkoBa, U.B.I'onsimesa u
K.II.Janmmosay // C3 P®. 2003. Nel0. Ct. 953.



CEMEWHBIM U YTrOJOBHBIM JiesiaM OT 22 sHBaps 1993 ronal, KOTOpas BCTynuia B JeiictBue Ayt Poccun
¢ 10 nexaGps 1994 roma’. K HeZoCTaTKy JAHHOH HOPMBI CIEIyeT OTHECTH OTCYTCTBHE KPHTEPHS
COOTHOIIICHHUSI COJIEP)KaHHUS TOJ CTpaKed C YrOJOBHBIM HaKa3aHHEM, YTO MOXKET TPHUBECTH K
cyz1ie0HOMY MPOU3BOITY.

4. OcBo0OXIeHNE OCYKIEHHOIO OT YT0JIOBHOTO HAKA3aHUS B CBSI3M € 3aMEHOI HeOTOBITOH YacTH
HAKa3aHUA APYTruM 0ojiee MATKMM BH/IOM HAKA3aHUSA

OnHuM U3 BUJIOB OCBOOOXKACHHWS OT HakKa3aHHs SBISETCS 3aMeHa HEOTOBITOW YacTH Ha3HAUYE€HHOTO
CyloM HakazaHus Oojiee mMsarkuMm BuaoM HakazaHus (Ct.80 YK P®). IIpu 3ToM MO MOXKET OBITH
MOJTHOCTBIO MJIM YaCTHYHO OCBOOOXKICHO OT OTOBIBAHMS IOMOJHHUTEIHHOrO BHJa Hakazanus. Jlo 14
mapta 2001 rona takas 3ameHa ObUIa BO3MOKHA JIMIIb B CIIy4ae OTOBIBAHMSI JIMILIEHUS CBOOOBI 3a
MPECTYIUICHUsI HeOONbIION UK cpeaneit Tsokecti. denepanbhsiii 3akoH oT 09.03.2001 rona Ne25-03
BHEC B YK P® m3meHeHwHs, corjacHO KOTOPBIX 3aMEHa HEOTOBITOM YacTH HaKa3aHUs JAPYTUM OoJjiee
MSTKHUM BUJOM HaKa3aHUS MOTJa OBITh Telepb NPOHM3BEACHA MPH OTOBIBAHUM JIMIICHHUS CBOOOIBI
HE3aBHUCHMO OT TSDKECTH COBEpIHIEHHOTO MpecTyruieHus. Buecénnnie 8 nekabps 2003 roga usmMeHeHuUs
B YK P® no3Bosnnau npUMEHATh JAaHHBIA BHJI OCBOOOXKJIEHUS HE TOJIBKO B CIIy4ae OCYKICHHUS K
JUIICHUIO CBOOOIBI, HO U NP BHIHECEHUH HaKa3aHUS B BUJE OTpaHUYEHUS CBOOOIBI WIIH COAECpPKAHUS
B JMCLUUIUIMHApDHOM BOMHCKOM dactu. PexnepanbHbiM 3akoHOM Ne377-O3 ot 27.12.2009r.
BO3MOXXHOCTh 3aMEHbl HEOTOBITOW YacTH Haka3aHUs Oojiee MATKUM BHJOM HakKa3aHusl OblLia
VICKJTFOYEHA ISl OrPAHMYCHHS CBOOOJIBI. B CBSI3H C TpaHC(OPMALIMEH TIOCIIEIHETO 10 CYIIECTBY B HHOE
HaKa3aHHe.

Jlnist paccMaTpuBaeMoro OCBOOOKACHHUSI YCTAaHOBJIECHBI (popManbHble U MaTepHalbHble Kpurepuu. K
MEepBON TpymHne OTHOCUTCA (DAKTHUECKOE OTOBITHE OCYXIEHHBIM OIPEAECTEHHOTO CpOKa JHUIICHHS
CBOOOJBI: TIPU COBEPIICHUH MPECTYIUICHHUS HEOOJBIION M CpeqHel CTEeNeHH TSHKECTH — HE MEHee
OJIHOM TpeTH HaKa3aHHUS; TSHKKOTO — HE MEHEee MOJIOBUHBI; 0CO00 TSHKKOTO — HE MEHee IBYX TpeTei
HazHaueHHoro cpoka. B 4.9 c1.175 YUK P® no Buecenus usmenenuit denepanbusiM 3akonoM Nel61
ot 8 nexabps 2003 roga ObLTO MPETYCMOTPEHO MOJNOKEHHE, COTNIACHO KOTOPOMY Ha aJIMHUHHCTPAIHIO
YUPEKACHUS WIA OpPTraHa, HCIOTHSIOMIET0 HaKa3aHHe BO3JI0KEHA 00sS3aHHOCTh B MECSAYHBINA CPOK TI0
OTOBITUU OCYXAEHHBIM YCTAHOBJICHHOTO CPOKAa BBIHECTH IIOCTAHOBJICHHE O MPEACTaBICHUH JINOO
OTKa3e B IPEACTaBICHUM K 3aMEHE HEOTOBITOM YacTW HakazaHus Oojiee MATKHM BHUJIOM HaKa3aHMs.
Ilocne BHECEHMsI yKa3aHHBIX U3MEHEHUN OTPaHUYUTEIBHOIO CPOKa JJs PEIICHHs AAHHOIO BOIIpOCca
aJIMMHHCTpAaled NCIIPABUTEIBLHOTO YUPEXKIEHUS HE CTAJIO.

CornacHo 4.3 c1.80 YK P® cyay mpemocTtaBieHO mpaBo BbIOMpaTh 000N Oonee MSATKUN BHI
HaKa3aHWs U3 UX IepeuHs, npeaycmorpeHHoro B cT.44 YK P®, Ho B mpeznenax, npeaycMOTPEHHBIX
YTOJIOBHBIM KOJEKCOM Ul KaXJIoro Buia HakazaHus. OpHako JaHHYI (OPMYIHUPOBKY HOPMBI B
BbIOOpe «I000ro» 0ojee MITKOro BUAA HaKa3aHUS BpSA JIM MOXXKHO NPU3HATh IOJHOCTBIO
KOpPPEKTHOM. J[ero B TOM, 4TO HE Ka)XJ0€ HaKa3aHHUe, HaxosIeecs B JIECTHUIIE HakazaHus B cT.44 YK
P® moxer OBITH ONpENEeNeHO OCYXIEHHOMY, HCXOJAS U3 CHEeUM(PUKH HEKOTOPBIX W3 HHUX. ITO
OTHOCUTCSI K BMJIaM Haka3aHUs, TPEOYIOUIMX CHEIUAJbHOTO CYOBEKTa WJIM HWHBIX YCJIOBHUH, B
YaCTHOCTH: COZEp)KaHUE B AMCHUIUIMHAPHOW BOMHCKOM 4YacTH; OIpaHHMYEHHME [0 BOEHHOH CIIyKOe;
JUIICHWE CHEeIUabHOTO, BOMHCKOIO WJIM MOYETHOTO 3BaHUS, KIACCHOIO YMHA U TOCYIapCTBEHHBIX
Harpaj; JUIICHHUs IpaBa 3aHUMaTbh ONPENCIEHHBIE JIOJDKHOCTH WM 3aHUMATbCS OINpPEAEIEHHON
nesTenbHOCThI0. COCTOSIHUE 3/10pOBbS MM MaTEpUaIbHOTO MOJIOXKEHHUSI MOTYT OBbITh ONpeAeNEHHBIM
MPETSATCTBUEM JJIsl HA3HAUEHUs apecTa, UCTIPaBUTEIbHBIX UM 003aTeNbHBIX paboT, a Takxke mrpada.
[ToaTomy TpeOyeTcsi COOTBETCTBYIOIIEE pa3pellieHue 3TUX BOMPOCOB HA 3aKOHOJATEIbHOM YpPOBHE.
Cornacuo 1n.10 cr.175 YUK P® npu orkaze cyaa B 3aMeHe HEOTOBITOW 4YacTH Haka3aHus Oolee

! KOHBCHHHS{ (6] HpaBOBOﬁ TIOMOIIHU U TPABOBBIX OTHOIIIEHUH 10 TpaXIaHCKUM, CEMEWHBIM U YroJIOBHBIM A€Jia, IPUHATAA B
Mumncke 22 saBapst 1993 roaa (c u3m. ot 28 mapta 19971.) // BronneTeHs MeXIyHapOIHBIX J0T0BOpoB. 1995. Ne2. C. 3.
20 parudukarun KoHBeHIIMN 0 IPaBOBOI MMOMOIIH U MPABOBBIX OTHOIIEHUH 110 TPaXXTaHCKUM, CEMEWHBIM U YTOJIO BHBIM
nenam. OenepanbHblil 3ak0H OT 4 aBrycta 1994 roga Nel16-@3 // C3 PD. 1994. Nel5. Cr. 1684.
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MATKMM BHJIOM HAaKa3aHUs IMOBTOPHOE BHECEHUE B CyJ COOTBETCTBYIOLLIErO XOAaTaiiCTBa WU
IIPEICTABICHHS] MOKET UMETh MECTO HE paHEe YEM I10 UCTEUEHUHU ILIECTU MECSLEB CO JIHS BBIHECEHUS
ITIOCTAaHOBJICHUS CyJla OT OTKa3e.

OnpenenéHHON pa3sHOBUIHOCTHIO JaHHOTO OCBOOOX/IEHHS OT YIOJIOBHOI'O HAaKa3aHUs 32 COBEPLIEHHOE
MPECTYIUIEHHE MOXKHO CUMTATh HAa3HA4€HHE CYyJOM Haka3zaHus B corjacHo cr1.64 YK P® Humxe
HU3ILIEro Ipejaena, NpeaycMOTpeHHoro crathéil OcoOenHoil wactu YK P® 3a cosepui€éHHoe
npectymuieHue Jubo 0ojiee MATKOro BUAAa HaKa3aHHs, YeM IMPEAYCMOTPEHO B JAHHOHM cTarhe, JMOO
HEMPUMEHEHHUE JIOTIOJIHUTEIHLHOTO BU/Ia HAKAa3aHUs, MPEIyCMOTPEHHOIO B KauecTBE 00S3aTEIBHOTO.
JlanHasi HOpMa MOXET MPUMEHSTHCS CYIOM TMPU HATUYUU HCKIIOUYUTEIBHBIX OOCTOSATEIBbCTB,
npenycMoTpeHHbIX B ¢T.64 YK P®. K nociaennum MoryT, B 4aCTHOCTH, OTHOCHUTBCSI 0OCTOSITENIBCTBA,
CBA3aHHBIE C LEJISIMU U MOTHBAaMU MPECTYIUICHUS. POJIbI0 BUHOBHOTO, €0 ITOBEJCHUEM BO BPEMsI MU
II0CJIE COBEPILEHUS MPECTYIUIEHUS, U IPYTUX OOCTOSATENBCTB, CYILIECTBEHHO YMEHBIIAIOINUX CTENEHb
OOIIECTBEHHON OINAaCHOCTH TMPECTYIUICHUS, a paBHO TMPU AaKTUBHOM COJCWUCTBUU Yy4acTHUKA
TPYIIIOBOTO MPECTYIUICHUS €r0 PACKPBITUIO. Pemakuus HOPMBI CBHIETENBCTBYET 00 OTKPBITOCTH
MepevyHsl Ha3BaHHBIX 0O0CTOATENLCTB, mnpuuéM 4.2 c1.64 YK PO nonyckaer mnpu3HaHUE
UCKJIIOYUTENIbHBIMU HE TOJBKO COBOKYIHOCTb NEPEYMCIIEHHBIX OOCTOSTENBCTB J€a, HO M KaXKJ0€
OTJeNbHOE U3 HUX. Takoe 0CBOOOXKIECHHE OCYIIECTBISCTCS YK€ Ha CTaAMM CyAeOHOTO MPOU3BOJCTBA
HENOCPEACTBEHHO CYJIOM IpU PAcCMOTPEHHUU BCEX OOCTOSATENLCTB J€jla U B MOMEHT BBIHECEHUS
OOBHUHHUTEIHHOT'O IPUTOBOPA.

5. OcBo0OKIEeHNE 0T HAKA3aHUA B CBA3H ¢ H3MEHEHHEM 00CTAHOBKH.

OcBoOOX/IeHHE OT YrOJIOBHOT'O Haka3aHUs B CBA3M ¢ u3MeHeHHeM oOctaHoBkH (c1.80-1 VK PO®)
HeJIb3s1 CYMTATh COBEPILIEHHO HOBBIM BUIOM OCBOOOKJIEHHS OT YrOJIOBHOTO Haka3aHMs. JlaHHas HopMa
B YK PO Buecena 8 mekabps 2003 roma. Jlo storo cymectBoBana crathsi 77 YK P®, koropas
BKJIFOYaJia B ce0s Te K€ MPU3HAKU JJIs1 OCBOOOXKAEHUS, HO TOJIBKO HE OT HAaKa3aHUs, a OT YrOJIOBHOM
0TBEeTCTBEHHOCTHU. [10 CymiecTBy, HCTOPHS pa3BUTHS YTOJIOBHOIO 3aKOHOAATEILCTBA PA3JINYHBIX CTPaH
CBHUJIETEJILCTBYET O TOM, YTO C HM3MEHEHHEM COLUAIbHO-TIOJINTUYECKOM, HKOHOMMYECKOW M T.A.
OOCTaHOBKM W3MEHSETCSI W KPYr JesHUH, OTHOCAIIMXCS K TPECTYIHBIM U HaKa3yeMbIM.
CoOTBETCTBEHHO, CYOBEKTbI, COBEPILUBIINE ACSIHUE, PAHEE CUUTAIOIIMMCS IMPECTYNHBIM, TaK WU
MHa4Ye OCBOOOXAAUCH OT YrOJOBHOW OTBETCTBEHHOCTH MM Haka3aHHs. OCOOEHHO 3TO XapaKTEpHO
JUIS 3TI0X PEBOIOLIMOHHBIX U3MEHEHUH B CTpaHe.

B Poccun o Takom 0cBOOOKIEHUH yIIOMUHAeTcs B cT.16 PykoBoAsImMX Havall 1Mo yroJlOBHOMY IpaBy
PCOCP 1919 roma, B KOTOpOHM ONpEAENAIOCh, YTO «C HMCUYE3HOBEHHEM YCIOBHH, B KOTOPBIX
ornpeeNéHHOE JesTHUE WIIU JIMLO, €r0 COBEPIIUBILIEE, MIPEICTABISAETCS ONAaCHBIM Ui JAaHHOTO CTPOS,
COBEpLIMBIIHMI €ro HE IOJABEPraeTcs Hakasaumo».. B YK PCOCP 1922 u 1926 roJ0B TaKxke
TPELyCMATPHBANIOCH HENPHMEHCHHE MEp COLMATBHOM 3alUTHI BCICACTBHE H3MCHEHHS 0GCTAHOBKHY.
Cornacho c1.50 YK PCOCP 1960 r. Takxe u3mMeHeHHe 00CTaHOBKM KO BPEMEHHU paccieoBaHus WIN
paccMOTpeHHMs Jieia B Cy/ie, B pe3yJIbTaTe Yero JesHhe MM COBEpIIMBIIEE ero JIMIO MepecTano ObITh
OOIIECTBEHHO OIAaCHBIM, MOTJIO SIBJISITBCS OCHOBAaHUEM [JIi OCBOOOXAEHMSI JHUIla OT YrOJOBHOM
OTBETCTBEHHOCTH.

Jlis mpuMeHeHHs JaHHOTO BuJa ocBoOoxkaeHus cornacHo cr.80-1 YK P® nmomumo cosepuieHus
BIIEPBbIC NPECTYIUIEHUS HEOONbIIOW MM CpeAHEH TSKEeCTH, KaKk YKe ObUI0 OTMEUEHO BBIIIE,
HEOOXOMMO YCTaHOBJICHUE CIIEAYIONMNX OOCTOSATEIBCTB: a) U3MEHEHHUE 00CTaHOBKHU; 0) BCIIEICTBHUE
M3MEHEHHsI 0OCTaHOBKH IepecTany ObITh OOIIECTBEHHO OMACHBIMU — JAEsSHUE WK JH1o. KiroueBbiM
MOMEHTOM SIBJISIETCS HMEHHO HW3MEHEHHE OOCTaHOBKHM, KOTOpO€ SBIs€TCS 374eCh, IO CYTH,
00BEKTUBHBIM KPUTEPUEM, BEpHEE, BOZMOKHOW rapaHTHEN yTpaThl OOIIECTBEHHON OMACHOCTH JESHUS
WJIM JTUIA KaK OCHOBAHUS JJIs OCBOOOXKIEHHSI OT YTOJIOBHOI'O HaKa3aHMUSI.

ITon wm3MeHeHHEM OOCTAHOBKHM TMOHUMAIOTCS TaKWe€ CYIIECTBEHHbIE W3MEHEHHS B OOBEKTHUBHBIX

! Kypc yromororo mpasa. O6mast gacts. Tom 2: Yuenue o Hakasanun. YdeOHuk mis Bysos / ITox pen. H.®.Ky3HewoBoii,
N.M.TsxkoBoit. — M.: U3narensctso 3eprano. — 1999. — C. 184.
2 Kypc poccuiickoro yrojgosHoro mpasa. O6mas gacts. Ykas. cod. — C. 652.



COLIMAJIBHBIX, JKOHOMUYECKUX W HMHBIX YCIOBUSX, B PE3YyJbTaTe KOTOPBIX YTPAUYMBAETCS OMACHOCTb,
KaK MpaBWJIO, HE TOJBKO KOHKPETHOTO, HO W APYrux moaoOHeix nesauil. K mpumepy, B 40-X romax
Iepexo]l OT BOEHHOIO K MHUPHOMY BPEMEHH NPHUBEN K OTMEHE KapTOYHOM CHUCTEMBI U YrOJIOBHAs
OTBETCTBEHHOCTh 32 KpaXKy IMPOJYKTOBBIX KapTOUEK MOTEpsla M3HA4YaNbHBIA cMbich. JIuGo panee
3anpeni€HHas 100b1Ya BOJHBIX KHUBOTHBIX MJIM OXOTa Ha OINpeAenEHHbIC BUJBI MTULl U 3Bepeil Oblia
OTMEHEHa B CBS3U C PE3KUM BO3PACTAHMEM MX YHUCICHHOCTH. BCE 3TO mnpuBOOUT K yTpare
oOmiectBeHHOM omnacHocTu JesHus. B 80-90-x romax mnpou3onuinm KapAWHAIbHBIE W3MEHEHUS
COLIMAJIbHO-9)KOHOMHUYECKOM CHCTEMBI U AECUCTBUS, IIPU3HABAEMbIE PAHEE IPECTYNHBIMU, HAIPUMED,
CHEKYJISALUsA, CTald HA000pOT, OOLIECTBEHHO MOJIC3HBIMHU.

Bo3MoxHBI M3MEHEHUsI 0OCTAaHOBKHM HE TOJBKO Ha TOCYIApCTBEHHOM YpPOBHE, HO M Ha MecTHOM. K
npuMepy, Obljia coBepllieHa He3aKOHHas MOpyOKa JAepeBbEB B MECTE, KOTOPOE BIOCIEACTBUH OBLIO
3arorieHo. @opManbHO COCTAB MPECTYIJICHUS UMEETCs, HO KaK MOXHO BECTH pedb 00 00I1ecTBeHHON
OIACHOCTH MOPYOKHU JI€PEBHEB, KOTOPbIE YHUUYTOKEHBI (akTudecku. Hanbomnee BaxkHbBIM B U3MEHEHUH
OOCTaHOBKM CYHMTAETCS TO, YTO MPOU3OIIEANINE OOCTOSTENBCTBA HE JOJDKHBI 3aBHCETh OT BOJHU
COBEPILIHUBILETO MPECTYIHOE JICSTHUE.

Hekoropele aBrOphl, B 4YacTHOCTH, X./.AJIMKNDEPOB BUAWT B JAaHHOM HOpPME CYLIECTBEHHBIN
HEJ0CTAaTOK B TOM, YTO pa3 JesHHE MepecTano ObITh OOIIECTBEHHO OMACHBIM, TO COTJIacHO cT.8 u 14
YK P® HeoOX0omuMO TOBOPUTH HE 00 OCBOOOXKIECHHH OT YrOJIOBHOW OTBETCTBEHHOCTH (B
neiictByromieil penakunmu YK P® crnemyeT uMeTh BBHIY OCBOOOXIEHHE OT Haka3aHusi), a 00
OTCYTCTBHH BOOOIIE MPECTYIUICHHUS, MOCKOIBKY HET OJHOTO M3 €ro YeTHIPEX YroJOBHO-TIPABOBBIX
MIPU3HAKOB, CJIEI0BATEIbHO, HET U COCTaBa npeCTynneHI/ml. Bcé€ 310 BepHO, 0JJTHAKO HY>)KHO YUUTHIBATh
TOT (PaKT, YTO yTpaTuBIlEe OOIIECTBEHHYIO OINACHOCTb JESHHUE MOXKET OCTaBaThCs OINpPEAEIEHHOE
BpeMsi HEOTMEHEHHBIM B YIOJOBHOM 3aKoHojaTenbcTBE. CaM jKe MpaBONPUMEHUTENb JIMIIEH
BO3MOKHOCTH IIPEKPATUTh JIEJ10, AK€ €CIU B IEPUOJ PACCMOTPEHUS Jie]a HU y KOIO0 HE BO3HHUKAET
HUKAKNX COMHEHHI B yTpare OOIEeCTBEHHOU OMacCHOCTH COBEPIIEHHOTO paHee MPECTYIICHHs, €Cln
JAHHBIN COCTaB MPOJI0HKAECT OCTABATHCS, TEM HE MEHee, BKIIOUEHHBIM B OcobeHHyro yacte YK PO.
Uro ke KacaeTcs YTpaThl ONACHOCTU JUIAa BCJIEACTBUE H3MEHEHUsT OOCTAaHOBKH, TO B TEOPUHU
CUMTAETCSI, YTO OHA MOXET IPOU30MTH KAK II0 BOJIE 3TOTO JIMIA, TAK U HE3aBUCHMO OT €ro BOJM. B
MOCJIEIHEM CIIy4Yae XapaKTEPHbIM IPUMEPOM MOKET CIYKUTh IIPU3bIB B APMUIO, YCIIEITHOE y4acTHUE B
BOCHHBIX JECUCTBUAX WIM 4YpE3BbIYANHBIX HpouciiecTBUsAX. OOBEKTUBHOCTH paJu CIEAYeT CKa3aTb,
YTO NMPHU3BIB B aQPMUIO, HHOE YCIIEIIHOE YYacTHE B PazIMUHBIX chepax NesTeTbHOCTH WM CUTYalHsIx
BpSAJ JU MOXHO paccMaTpuBaTh OTAEIbHO OT BoiM cyObekrta. IlocienHsas sBisercs Kak Obl
MHTETpaJIbHON (OpMON BBIpRXKEHUS OTHOLICHMS JIUIA K OKpY)KaroIled NeHCTBUTENbHOCTH, OCHOBY
KOTOPOTO 3aKJIaJbIBAET €T0 MUPOBO33PEHUE U CIIOKHUBILIASCA CUCTEMA IEHHOCTHBIX OPUEHTALUH.

B kagectBe Apyrux OOCTOSTENBCTB, CBUAETENbCTBYIOIUX 00 H3MEHEHHU OOCTAaHOBKH, YCIOBHO
rOBOpsI, HE3ABUCUMO OT BOJIM JIMIIA, B TEOPHUH PACCMATPUBAIOTCS YBOJBHEHHUE IO OTPHUILATEIIBHBIM
MOTHBaM C pabOThI, B CBSI3U C KOTOPOH OBLIO COBEPIICHO MPECTYIUIEHHE JIMOO Jake OCO3HAHHBIM U
JOOPOBOJIBHBIN NEpexo Ha APYryr paboThl, MOCKOIbKY, CYMTACTCS, YTO UMEHHO MOCJIEIHEe JIUIIAeT
JIUII0 BO3MOXKHOCTH COBEpILIEHUS] HOBBIX IpecTymuieHuil. [lepee3q B Opyryro MECTHOCTb, OCOOEHHO,
€CIi TaM MMEIOTCS OCOOEHHOCTH MEHTAIUTEeTa, MPENATCTBYIOUIME pa3BUTHIO OIpeleNEHHbIX
MOPOYHBIX HAKJIIOHHOCTEH JIMIa, TaKXKe MOXET CBHAETEIbCTBOBATH 00 yTpaTe JHUIIOM OOILECTBEHHOU
OIIACHOCTH.

Bwmecre ¢ Tem, paspemas Bonpoc 00 U3MEHEHMH XapaKTepa BUHOBHOIO JIMIA, CJIEAYeT UMETh BBUIY,
YTO OJIHU U T€ K€ BHEIIHNE 00CTOSTEIHCTBA B IOBEJICHUH PA3HBIX JIULl MOT'YT TOBOPUTH COBEPILIEHHO O
Pa3HOM COJIEpP)KaHUH, O PAa3IUYHBIX MOTHMBAX M LEJIX NoBeAeHWs. /st OHOro JmMma mepexonx Ha
Apyryio paboTy, mepee3sl B APYryl0 MECTHOCTh CBUJAETEIBLCTBYET 00 OCO3HAHMM CBOETO MOBEACHHUS,
pacKastHUU W UCIPABJICHUH, a JIPYroro SBISIETCS CIIOCOOOM M30€XaTh YrOJOBHOW OTBETCTBEHHOCTH.
KonkperHoe conepkaHie BHEIIHMX U BHYTPEHHMX M3MEHEHMH MOXXET OBbITh YCTAHOBJIEHO TOJBKO B
KOHKPETHBIX CHUTyalusx. Bo BcAkoM ciydae, y MpaBONPUMEHUTENS HE JOHKHO OBITh COMHEHMH B

! AmxknepoB X.JI. OcBoOOXIeHHE OT YTOJIOBHOH OTBETCTBEHHOCTH. — YKa3. cou. — C. 57.



YaCTHOW TIPEBEHIIMH, OCHOBAaHHBIX HAa OOBEKTHBHBIX OOCTOSTEIHCTBAX. B OCHOBHOM, YacTHOE
MpEeAYNPEKACHIUE OTHOCUTCS MEPCOHATBLHO K KOHKPETHOMY JIMILY, HO B psiJie CIy4aeB, BOSMOXKHO U 110
OTHOIIEHUIO K KPYyry Jull. Tak TpoOM30III0 B OTHOIICHWH PEIUTHO3HOTO OOBeauHeHus «AYM
CeMpuKke», JeITeTbHOCTh KOTOPOro ObLTA 3ampeimieHa Ha tepputropun Poccum, a e€ uieHbl ObLIN
00s13aHbI TTIOKUHYTH CTpaHy. BMmecTe ¢ TeM rapaHTuil MOKW3HEHHOM yTpaThl OMACHOCTH CO CTOPOHBI
KOHKPETHOTO JIHMIIAa BPSJ JIM KTO MOXET JaTh, JaXe, €CIU JHYHOCTh OpaTh H30JMPOBAHHO OT
00CTaHOBKH.

[ToaTomMy, MOMUMO W3MEHEHHSI OOCTAaHOBKH, XapaKTEPHU3YIOIICH OLEHKY M3MEHEHHSIM CyObEeKTa WIH
NesTHAST ¢ OOBEKTHMBHOM CTOPOHBI, TpPeOyeTcs HaydyHO OOOCHOBAHHBIM IOAXOJ K OIICHKE yTpaThl
OOIIECTBEHHON OMACHOCTH IJMIIOM. Ha HEe0OXOIMMOCTh 3TOrO YKa3bIBaeT 3ampeT OOBEKTHBHOTO
BMeHeHHUs1 corjlacHOo 1.2 c¢r.5 YK P®. B 1enom 000OCHOBaHHBIM IMOIXOJ B pa3perieHud JaHHBIX
BOIIPOCOB MOKET OBITh TOJIBKO TPU JUANIEKTUYECKOM TIOAXOAEe K MPUYMHAM U  YCIOBHSIM,
XapaKTEPU3YIOIIUM B3aMMOJICUCTBIE BHYTPEHHEI0 MUpa CYObEKTa C BHEIIHEW peanbHOCTH. MHaue
paspenieHue BOIpoca Mo CBOEH CyTH OTAAETCS HA YCMOTPEHUE MPaBONPUMEHUTENEH, YTO BPSJ JIU
MPaBUJIILHO, IIOCKOJBKY OHHM MOTYT OBITh IIOJBEPKCHBI OOJIBIIE AMOMMSAM M CTPACTAM, YeM
KPOIMOTJINBOMY M B3BEUICHHOMY HCCJIEJIOBAHHIO OOCTOSTENBCTB nena. s HOCTHKEHUs MOCIeTHEro
HE0oOXOIMMO HCCJEeIOBaTh BHYTPEHHUH MHp CyOBekTa, ero chopMmupoBaBilee MHUPOBO33PEHHE,
OCHOBaHHYI0 Ha HEM CHCTEMYy IIEHHOCTE€H, MOTHBOB M II€JIEM €ro NPECTYIMHOTO JesSHUA U
MOCTIIPECTYTHOTO  ToBeAeHMs. llepBoHauanmbHash CIHOXXKHOCTh TaKOTO IOAXO/Aa, BO-TEPBBIX,
HEOJHO3HAYHA HEBO3MOXXHOCTU €TI0 BBITIOJIHEHHMSI, a, BO-BTOPHIX, COOTBETCTBYET KOHCTHUTYIHOHHBIM
MTOJIOXKEHHUSIM O YeJIOBEKE, ero MpaBax W MHTEpecaxX KakK BBICIICH IICHHOCTH.

6. OcBoOo:kaeHHe OCY:KIEHHOTO OT YIrOJOBHOI0 HAKa3aHUSI B CBSI3M C HMCTEYEHHEM CpPOKa
AABHOCTH HCIIOJIHEHHS YTOJIOBHOIO HAKA3aHUSA

Bonpockl 0cBOOOXIEHUSI OT YroJOBHOIO HAaKa3aHHUsS B CBA3M C MCTEUYEHHUEM CpOKa JIABHOCTU
UCIIOJIHEHUSI YTOJIOBHOTO HAKa3aHUS AaHAJOTUYHBI BOIPOCAaM OCBOOOXKJIEHHS OT YrOJOBHOM
OTBETCTBEHHOCTHU B CBSI3U C MCTeUYeHUEM CpokoB aaBHOCTHU (cT.78 YK P®). Crnenyer oTMETUTD, UTO B
TEOpUU OTMEYAeTCs HEKOTOopas HETOYHOCTh Ha3BaHUs cT.83 YK P®, xoTopoii peryaupyercst JaHHbII
MHCTUTYT, JEHCTBUE KOTOPOIO CBA3BIBACTCS C HCTEYEHHEM CPOKOB JaBHOCTH OOBHMHHUTEIHHOI'O
npuroBopa cyzaa. VMcrnonHeHue mpuroBopa 3akiIrO4aeTcs B peaNd3allii Haka3aHUs, K KOTOpOMY H
OTHOCUTCSl TIOHATHE JAaBHOCTH. A OOBHMHHTEIBbHBI MPUIOBOp JIMOO €ro JaBHOCTh SBISIOTCS
KaTeropusiMu YrojOBHOI'O Ipoliecca, MO3TOMY B MaTE€pUaJbHOM 3aKOHE HEOOXOJIUMO BECTU PEYb O
JABHOCTHU MCIIOJHEHUS HaKa3aHUs .

371€ech K€ MOX)KHO OTMETUTD, YTO OCBOOOXKIEHHE 110 JAHHOMY OCHOBAHHIO BBI3BIBAET BOIPOCH IPUUHMH
UCTeUeHMs Takoi naBHOCTH. [IpeacraBisiercs, 4TO OTHOBPEMEHHO C JJAHHBIM OCBOOOXKAEHUEM JIOJIKEH
paccMaTpuBaThCSl BONPOC O BO30OYXKJAEHUU YTrOJOBHOIO Jeja U YroJOBHOM OTBETCTBEHHOCTH
JIOJLKHOCTHBIX JIMI MO coOoTBeTCTByromern Hopme YK P®, ecnum camo HMCTedeHHE CpOKa JTaBHOCTH
WCTIOJHEHUSI HakKa3aHWs MPOM3O0ILI0 B PE3ylbTaTe YbMX-TMOO YMBIIIJICHHBIX WJIM HEOCTOPOXKHBIX
necTBUM (nesiHus) MO0 BBIHECEHUS ITOCTAaHOBJIEHUS 00 OTKa3e B BO30YKJIEHUM YIOJIOBHOIO Jelia B
Cllydae OTCYTCTBUSI OCHOBAHUH /ISl 3TOTO.

5.3.7 OcBoOoskaeHne OCY:KIEHHOIO0 OT YrOJOBHOI0 HAKAa3aHMA MocJe OTOBITHSI MM CpOKa,
HA3HAYEHHOI'0 MPHTOBOPOM Cy/a

OcB0OOKI€HUE OT YrOJIOBHOTO HaKa3aHHs MMOCIe OTOBITHS JIMIIOM Ha3HAYEHHOTO €My CPOKa SIBIISIETCSI
OCBOOOKIEHHEM, TMOATBEPXKAAOIUM  (TpaBla, TOJIbKO MO  (OPMabHBIM  COOOpPaXKEHHSIM)
CTa0MJIBHOCTh TPUTOBOPA, TO €CTh 3aKOHHOCTh M OOOCHOBAHHOCTh HA3HAUYEHHOTO U OTOBITOrO
HakazaHus. OJTHAKO BOIPOC O JOCTIDKCHUH 3a]a4 yroJIOBHOTO 3aKOHOJIATENIbCTBA | IIeNeil HaKa3aHWs
OCTa&TCs OTKPBITBHIM, KOTOPBIN B JTUTEPATYpPE CTAPAIOTCS MPUHINIIHAIBHO HE 3aTParuBaTh.

Bmecte ¢ Tem, ecnmu IedM Haka3aHWS OKa3aJlHCh HE JIOCTHTHYTHI, 33/1a4d  yTOJIOBHOTO

! Kypc yronosaoro npasa. O0mas gyacts. Tom 2: Yuenue o Hakazanuu. Ykas. cod. — C. 196.



3aKOHO/IaTEeNIbCTBA OKA3AJINCh HEPEaTN30BaHHBIMU, TO MOXKHO OCIIOPUTH COOCTBEHHO 3aKOHHOCTH M
000CHOBAaHHOCTh BHIHECEHHOT'O HaKa3aHMA. Takas BO3MOXKHOCTh Ha CBOCOOPa3HBIN PErpecCHbId UCK K
YTOJIOBHO-MCIIOJHUTEIIFHON CHCTEME OCTAaéTCsl M 3a OBIBIIMM OCYXIEHHBIM, OTOBIBIIMM HaKa3aHUE,
€cIM OH BHOBb COBEPIUMJI IIPECTYIUIEHHE, 3a KOTOPOE BHOBb IIO/IBEPraeTcsl Haka3aHMIO. Takas
MIOCTaHOBKA BOIPOCA BBITEKAET M3 IOCIEIOBATEIBHO AUAIEKTHUECKOTO TOAX0Aa K MPECTYIUICHHIO U
HAaKa3aHUIO, €r0 Ha3HAYEHUIO U IIEJISIM IOCIEIHEr0, YTO CIIOCOOHO HE TOJIBKO 0003HAYUTh IpoOIIeMYy,
HO M KOHCTPYKTHBHO €€ pa3pemmuTh. TeM He MeHee, TaHHOW MpOoOJIeMbl CTapaloTCs HE 3aMedaTh, a
nanbHeimee €€ 00OCTpeHHEe B IOBEJCHUU 4YelIOBeKa M OOINeCTBa Ipeylaraid M IpeaIaraioT
pa3pemuTh NpH MOMOIIM MHCTUTYTOB HEOJHOKPATHOCTH (O BHECEHUS M3MEHEHWH OT 8 mexalps
2003), penuauBa U CyIUMOCTH, YTO 1O CBOCH CyTH Maiod(p(EKTHUBHO, JaKe €CIIM HE YYUTHIBATH
HETaTHBHBIX ACIIEKTOB TAKOT'O HEMAIEKTUYECKOTO IMTOAX0/Ia.

B npakTtuke BO3MOXKHBI CHUTYallMHM, KOTJa Ha3HAUYEHHBIH CyJOM CpPOK TIIOJHOCTBIO OTOBIT, a
OCYXIIEHHBIH HE 0CBOOOXKIEH M3 UCIIPABUTEIBHOTO YUPESKACHUS M0 KaKUM-TH00 nmpudynHam. /lanHbie
0OCTOSITENILCTBA MOT'YT CJIOXKHTHCS B PE3YNIbTaTe KaK HEOCTOPOIKHBIX, TAK M YMBIIUICHHBIX JIEHCTBUH.
[Tepen numom, OTOBIBIIMM CPOK HakKaszaHHs, BCTAaET BOIpPOC O BbIOOpe cBoero moseaeHus. C TOUKH
3peHHsI 3aKOHA, TTOCKOJIBKY IPAaBOBBIE OCHOBAHUS U YTOJIOBHOTO HaKa3aHUS MCYE3IH, TO Y JAaHHOTO
JMIIa BOSHUKAET MPaBo Ha 0€3yCIOBHOE OCBOOOK/ICHUE Ha CIIEAYIONINE CYTKH ITOCIE HCTEUYCHHS CPOKa
Haka3aHus. JlanpHelinee ero yaepskanue o0pasyeT cocTaB HE3aKOHHOTO JIMIICHHUS CBOOO/BL, a y JIUIA
BO3HHMKAET MPAaBO HAa HEOOXOIMUMYIO OOOPOHY B COOTBETCTBHM C XapaKTEPOM BO3HHKAIOLIECTO IEPe
HUM T0CATATEIbCTBA. TaKoe MOBEJACHNE OTBEYAET B MOJHOW MEpe HOPMaM M MPUHIIMIIAM YTOJIOBHOTO
3aKOHO/aTeNbCTBA. [IpH 3TOM He3HaHHE COTPYIHHUKOB HCIPABUTEIBHOTO YUPEKICHUS O (DAKTHUECKOM
HCTEUCHUH CPOKA HaKa3aHUs y OBIBIIEr0 OCYXJIEHHOTO HE JIENIAeT U HE MOXET CAENAaTh WX JACHCTBUS
0 JaJbHEHIIeMY yIepKaHUIO JINIA B HCIIPABUTEIBHOM YUPESKACHUH 3aKOHHBIMUA M 000CHOBaHHBIMH.

1.6 Jlexuus Ne 6 (1 gyac)
Tema: ¥YcaoBHbIe BU/IbI 0CBO0OK/AEHUS OT YIOJOBHOI0 HAKA3aHUS
1.6.1 Bonmpocsl jieKun
VY CII0BHOE OCYX IEHUE.
VY CI10BHO-10CpOYHOE OCBOOOKIEHHE OT OTOBIBAHHSI YTOJOBHOTO HAaKa3aHUS.
OcB0o0O01eHHE OT YroJIOBHOTO HaKa3aHMs B CBs3U ¢ Oosie3Hblo (4.1,2 c1.81 YK PO).
OTtcpouka OTObIBaHMS YTOJIOBHOTO HAKa3aHUS OCY)KJIEHHBIM.
OTtcpouka oTObIBaHUS HAKa3aHUs OOJIbHBIM HAPKOMAHUEH.

ko

1.6.2 KpaTtkoe coaep:kaHue BOIpoCcoB

1. YcaoBHoe ocyxaenue.

VYcinoBHOE OcCyXJIeHUE SIBISETCS TPAJULIUOHHBIM MHCTUTYTOM, U3BECTHBIM KaK POCCHUUICKOMY,
TaK U 3apy0eXHOMY YroloBHOMY 3akoHonaTenscTBy. C.B.I1o3HbImeB nojaraer, 4To poAuHON YCIOBHOTO
ocyxnenus sisiserca CIIA, rae B 1869 r. B mrate MaccauyceTc BliepBble BBEJIN MPAKTUKY HA3HAYEHUU
POGAIHH JUTS HECOBEPIIEHHOIETHHX MPECTYITHIKOB . B coBeTCKOi PoCCHH YCITOBHOE OCYXKIEHHE OBLTO
BBesieHO JlekpetoMm o cyne ot 7 mapta 1918 roga Ne2. B c¢1.26 PykoBojsumx Hadaja OHO CUMTAJIOCh
BUJIOM OTCPOYKM MWCIIOJHEHUs HaKa3aHWS M OrPaHUYMBAIOCH (HOPMAIbHBIMU TpPeOOBAHUSAMM: NpHU
OCY)KJIGHUU JIMIA BIIEPBbIE U HUCKIIIOUUTEIBHO TSKEIOM CTEUEHMH OOCTOSITENLCTB 0€3 yIOMUHAHUS 00
ucnelrarenbHoM cpoke. YK PCOCP 1922 ropa onpenenun ycioBHOE OCYKJIEHUE BUJIOM HaKa3aHMsI IIPU
YKa3aHHBIX OTPAaHUYEHUSAX U YCTAHOBWII UCHBITaTeNbHBIA CPOK OT 3 10 10 ner. B YK PCOCP ycnoBHoe
OCyKZIeHHEe OBIJIO BBIZIENICHO B OTJENBHBIA pa3jiesl ¢ OJHOMMEHHBIM Ha3BaHUEM U CHATHI (OpMaibHbIE
orpaHuuyeHusi. B 3TOM ke pazzene peryiupoBalMCh MHCTUTYTHI CYAMMOCTH U YCJIOBHO-IOCPOYHOTO
0CBOGOKICHHIS.

B YK PCOCP 1960 roga Hopma 00 yciaoBHOM ocyxaeHUH (cT.44) Haxoaunack B rinase 5 OOmei

! Hosnpimes C.B. OCHOBHBIE Hadyaa HAYKH YTOJIOBHOTO npaBa. O6mas gactb. — M., 1912. — C. 648.
2 Kypc poccHiicKoro yronoBHoro npasa. O6mas gacts. Ykas. cou. — C. 617-618.



gacTh «O Ha3HAYEHHWH HAKa3aHWs», U3 YEro B TEOPUU JENIAaI BBIBOJ O TOM, YTO YCIIOBHOE OCYKICHHE
apigercs BuoM HakazaHusa. B YK P® 1996 rona nanHbli HHCTUTYT HaxoauTcs B pasnene «HazHauenun
HakazaHus». B 3apyOexHbIX rocynapcrBax OTHOIIEHHE K HPUPOAE YCIOBHOTO OCYXKICHHUS TOXKe
HEO0JIHO3HAYHO.

Jis  ompeneneHuss CYHUIHOCTH YCIOBHOTO OCYXKAEHUS HEOOXOIMMO pacCMOTPETh €ro
opuandyeckue cpoiictBa. Ho mpexne xoTtemock Obl 00paTUTh BHHUMAaHHE HAa BEPHOE 3aMeyaHUe
IO.M.TKka4eBCKOro, KOTOpBIM yKa3blBa€T Ha HETOYHOCTb CaMOI0 TEPMHHA «yCIOBHOE OCYKICHUE».
Hcxons u3 tekcra 4.1 ¢r.73 YK PO crnenyer, 4ro ocyxkIeHuEe Kak pa3 sBISETCS OE3yCIOBHBIM, a K
YCTIOBHOMY OTHOCHTCS pealbHOE HCIONHCHHE Hakasauws . TakuM 06pasoM, aieKBaTHBIM COIEPKAHUIO
SBJIAETCS HAa3BaHUE «YCIIOBHOE HENPHUMEHEHUE HaKa3aHUS», MPUYEM OCHOBHOI'O, YTO BBITEKAET U3 4.4
ct.73 YK PO.

B Teopum cyiecTByrOT cleayroUIMe TOYKM 3pEHHMS B OTHOIIEHUM HOPUIUYECKON MPUPOIbI
YCIOBHOTO OCYXKAEHMA: 1) BHJ HakazaHusi; 2) OcoObIi MOPAJOK Ha3HAYCHMs HaKa3aHUsA; 3) BHUJ
0cBOGOXIeH s, ITOCTeIHsS TOUKA 3PCHIUS HMEET HAHOOIBIIEE YHCIIO CTOPOHHHKOBY,

B mnonb3y ycloBHOro oOCyXAE€HHS Kak BHJA HaKa3aHUsA TOBOPAT cleAyroliue QaxTsl: a)
OTIpeNeNIAeTCSl CYAOM 10 OOBHHHMTEIBHOMY WPUTOBOpPY; O) YUYUTHIBAIOTCS 1€ HaKa3aHHS, B)
YCTaHABJIMBAIOTCS JIOTOJIHUTENIbHBIE OOS3aHHOCTH U HCHBITATENbHBIM CPOK, B TEYEHHU KOTOPOTO
BO3JIOKEHHBIE HA OCYXAEHHOTO OOS3aHHOCTH JIOJDKHBI HWCHOJHATHCSA; T') MOTYT OBITh Ha3HAYCHBI
JIONIOJTHUTENbHbBIE BUbl HAKa3aHUs; /1) B TEUEHUE UCIBITATEILHOIO CPOKa SIBJISETCS CYIUMBIM; €) JULO,
MPU3HAHHOE BHHOBHBIM, HECET OOS3aHHOCTH IO BO3MEUICHHIO CYNEOHBIX U3ICPKEK W TpeOOBaHHUU W3
IpaXJaHCKMX MCKOB; ) IPU OTMEHE YCJIOBHOIO OCYXIEHHs CyJl Ha3HayaeT JIMIy HaKa3aHue I0
cOBOKynHocTU mnpuroBopos (cr.74, 70 YK P®); 3) npu HOBOM COBEpILIEHUU IPECTYIUIEHUS DaHEE
BBIHECEHHOE YCIIOBHOE OCYXKAEHUHE O00pa3oBbIBAIO KBAIU(ULIMPOBAHHBI cOCTaB (10 BHECEHUS
n3menenuil B YK P® B nexabpe 2003 rona, koraa B HOpME IPUCYTCTBOBAJI MPU3HAK HEOJIHOKPATHOCTH)
a100 B JEHCTBYIOIIEM 3aKOHOJATENbCTBE YKAa3blBa€T Ha OTAryarollee HakazaHUEe OOCTOSATENBCTBO B
dbopMme penuauBa npectyruieHu (. «a» 4.1 ¢r.63 YK PO).

BMmecte ¢ TeM yClIOBHOE OCYXKJIEHHME HMMEET TaKXe CBOMCTBAa BUAA OCBOOOXKIECHHA: a)
IIPUMEHSIETCS K JIMIAM, COBEPIIMBIIMM IMPECTYIJICHUE; 0) ONpenesnsieTcss CyJoM B MPEAyCMOTPEHHOM
3aKOHOM IOpsJKe; B) OTCyTcTBYET B cT.44 YK P®, rie nepeuncnsorcss BUbl yroJOBHBIX HAaKa3aHU; T)
CyJ NPUXOJUT K BHIBOJy O BO3MOXXHOCTH HCIIpaBieHMs] 0€3 OTObIBaHMS Haka3aHHs; 1) MPU OTMEHE
YCIIOBHOTO OCY)KJIEHUSI B CIIy4ae COBEPIICHHH HOBOI'O NPECTYIUIEHHUs M ONPEIEIIEHUN OKOHYATEIbHOIO
Haka3aHWs IO IMpaBWJIaM COBOKYIHOCTH HpUToBOpoB (cT.70) cyAOM He NpUHUMAETCid B pacydér
UCTIOJHEHUE OOSA3aHHOCTEH B TEUEHHM HCHBITATEIBHOIO CpOKa M K HA3HAYEHHOMY HAaKa3aHUIO I10
MOCJIEAHEMY IPUTOBOPY MOXKET OBITH MPUCOEIUHEHO IMOJIHOCThIO HaKa3aHWE IO MEPBOMY IPUTOBOPY.
Haubonee 61130k JaHHBIM HHCTUTYT K YCIOBHO-JOCPOYHOMY OCBOOOXKICHHUIO.

Opnako, y4uThIBasi, 4TO YCJIOBHOE ocyxnaeHue Haxogutcs B rinase 10 YK PO «Hasnauenue
HakazaHus» U oTCyTcTBYeT B cT.44 YK P®, B COBOKYITHOCTH €ro ClEIyeT CUUTaThb OCOOBIM IMOPSIKOM
HA3HAYCHUS HAKa3aHUS, YTO BBIPAXKAETCA B OTCPOUKE PEAIBHOTO MCIOJIHEHMS HAa3HAYEHHOIO CYIOM
HaKa3aHWs MpU BO3JOKEHUM HA JIMIO ONpPENENEHHBIX TPeOOBaHMH M MX HCIOJIHEHUM B TEUEHHH
OIpeNIeIEHHOIO CpoKa. B CBA3M C yKa3aHHBIM COJEp)KAaHUEM JIaHHBIH HHCTUTYT HEOO0XOJMMO
[IEperMEHOBaTh Ha «YCIOBHOE HENPUMEHEHHWE Haka3zaHus». Takoe Ha3BaHHWE paccMaTPUBAEMOTO
MHCTUTYTa 0OOCHOBAHHO MPUMEHSETCS O.B.®OUIMMOHOBBIM .

Cornacno 4.2 c1.73 YK P® cyn npu Ha3HA4eHUU YCIOBHOTO OCYKIEHHS YUUTBIBAET XapaKkTep U
CTeNeHb OOLIECTBEHHONW OMAcCHOCTH COBEPUIEHHOTO MPECTYIUICHUS, JHUYHOCTh BHHOBHOTO U HHBIE
oOctositenscTBa nena. Jlo BHecenus nsmenenuii B YK P® ot 8 gexabps 2003 roma oTcyTcTBOBaiM
BOOOIIE Kakue-1M0o (opMalbHble OTpaHUYECHUs JUIsI TPUMEHEHHs JaHHOTO MHCTHTYTa M JIOMYCKaloCh
YCIIOBHOE OCYXJEHHE BHE 3aBHCHMOCTH OT TSDKECTHM COBEpIIEHHOTrO mnpectyruieHus. [IpoTtuB Takoro
MOJIOKEHHS UMETHCh 00OCHOBAHHBIE BO3PAKEHUS B TEOPUHU O HEIOMYCTUMOCTU NMPUMEHEHUS YCIOBHOTO

! Kypc yromnosroro npasa. O6mast gacts. Tom 2. Vuenue o Hakazanun. Ykas. cod. — C. 200.
? Tam sxe. — C. 617-618.
® Yronosxoe npaso. O6mas yacts: Yueonuk / [Ton pen. JI.J[.I'ayxmana n C.B.Makcumona. Yka3. cou. — C. 301.



OCYXKJIEHUSI TIPU COBEPIIECHUHM TSDKKMX M 0CO00 TSDKKMX MPECTYIUIEHHWH, a TakKe COOTBETCTBYIOIINE
yka3zaHus B nocranoBieHusx Ilnenymos BepxoBubix Cynos CCCP u Poccun no BonpocaM HazHa4deHMs
HaKa3aHUs.

OpnHako, mockonbKy (opmanbpHbiX orpanndeHuii B YK P® He cymectBoBao, B cyneOHOM
MIPAKTUKE UMENIMCh U3BECTHBIE CIIy4al YCJIOBHOTO OCYXKICHHS 32 COBEPILEHHUE TSHKKUX U 0C000 THKKHIMA
NPECTYIUICHUH, B YaCTHOCTH, MIPH OCY)KJICHHUHU JIMLA K HAKA3aHUIO CPOKOM Ha 9 JIeT JUIIEeHUs CBOOOIBI.
Takoe monoxenue, kak BepHO 3amedaeT [1.CkoOIMKOB, HE TOJBKO CO3JaBalI0 YCJIOBUS IJIsi yBOJa OT
peaIbHON OTBETCTBEHHOCTH, B YACTHOCTH, «KOPPYILMOHEPOB U IPYIHX ONACHBIX IPECTYIHUKOB, HO U
OOBEKTUBHO CIOCOOCTBYET KOPPYMIUPOBAHHOCTH cyael. [lockonbKy MM03BONISIET HEJO0OPOCOBECTHBIM
CYAbSIM TpPUIATh HAKa3aHUIO KAXKYIIYIOCS CTPOTOCTh... M OJHOBPEMEHHO cJenaTh ero (uKuuei, He
BBIXOJIS [IPH 9TOM 3a PAMKH 3aKOHa» .

B.Kynbirun  000CHOBaHHO TmoOABEprajl Ha JaHHOM [OpPUMEpPEe COMHEHHUIO  IPUHIIMII
CIIPABEUIMBOCTH, COOTBETCTBHSL INpaBy>. IIpejCTaBIseTcs, YTO WMEHHO [aHHBI CIydail c
BBICOKOITOCTABJIEHHBIM JOJDKHOCTHBIM JIMLIOM TOCYJapCTBa IOCIY XKW HEKOW OTIIPaBHOM TOUYKOH IS
BHECEHHS COOTBETCTBYIOIIMX M3MEHECHHUI B YroJIOBHBIN KoAeKC B nekabpe 2003 roma. B cooTBercTBHM €
HoBoM penakuued cr.73 YK P® ycnoBHoe ocyxkaeHHEe MOXKET ObITb NPHUMEHEHO K JIMIY, €Cld
BBIHECEHHOE MOCJIeIHEMY HaKa3aHUE B BUJE JIMILIEHUs CBOOOIBI HE MpeBbIimaeT 8 jetr. OQHaKo NaHHBIH
CPOK BCE paBHO SBISETCS YPE3MEPHO 3aBBILICHHBIM, BXOJSIIUM B IPOTUBOPEUUE C XapaKTEpPOM
COBEpPHIEHHOTO JICSIHUS, SIBIISIIOIIETOCS TSDKKMM. TakuMm 0o0pa3oM CTUpaeTcs TIpaHb MEXKAY
[OCSIraTeNIbCTBAMU HE TOJIBKO TSXKKMMU U CPEeIHEH TSKECTH, HO U HEOOJBIION TSAKECTH, IIOCKOJIbKY OHU
COCTABJISIIOT OAHY TPYyNIy MNPECTYIUIEHUH, IPU COBEPIICHUH KOTOPBIX JOIMYCKAETCA PAa3JIMYHbIE BUJBI
ocBoOOaeHnid. Kpome TOro, He Yy4YHWTHIBAaeTCS BO3ICHCTBHE TAKOTO IOJOXKEHHS Ha (hopMupoBaHue
OOIIECTBEHHOTO MHEHHS K PECTYITHBIM MOCSATaTeNLCTBAM, CYObEKTaM U JOCTHKEHUIO IIeNiel HaKa3aHMUs.

C npyroil cTopoHBl 3aKOHOJATENb BBOJUT OIPAaHUMYEHMs, 3allpellias NPUMEHEHHUE YCIOBHOIO
OCYXKJIEHUSI KaK pa3 B TeX CHUTyalusiX, KOTJa XapakTep U CTeneHb OOIECTBEHHOW OMacHOCTH
COBEpILIEHHOIO MPECTYIUIEHUS] U JMYHOCTb, IO3BOJISIOT CYAY HPUHTH K BBIBOJY O BO3MOKHOCTH
UCIPAaBIICHUsI OCYXAEHHOTO Oe3 oTObIBaHMs HakazaHus. K Takomy BBIBOAY NPUBOIUT OTCYTCTBUE
mrpada, JUIICHUS TpaBa 3aHUMATh ONPEACIEHHBIE ODKHOCTH WM 3aHUMAThCS OMpPEIeNEHHON
JesITeNIbHOCTBIO, OTPaHUYECHHSI CBOOOIbI, 00sI3aTENIbLHBIX pa0dOT U apecTa B MepevyHe BUJIOB HaKa3aHHUM B
cT1.73 YK P®, no KoTOphIM BO3MOKHO YCJIOBHOE OCYXJACHHE. B HacTosiee Bpemsi YCIOBHOE OCYXKICHUE
MOJKET NPUMEHATHCS NPU HA3HAUYEHUM MCIIPABUTENBHBIX Pa0OT, OrpaHUYEHHs 1O BOECHHOH ciyxoe,
coliep’kaHusl B JUCHMIUIMHAPHOM BOMHCKOM 4YacTM WM JuileHus cBobOoxabl. Ilostomy cnenyer
coryacuthbes ¢ B.XapucoBbIM, KOTOPBIM OTMEYAET, YTO MHOTHE ITPAaBOBBIE BOIIPOCHI B TEOPUHU YTOJIOBHOTO
IpaBa, B YaCTHOCTH, B c(epe YCIOBHOIO OCYXKACHMSI HE PEIICHbI, U YrOJOBHOE 3aKOHO/ATeIbCTBO
TpeOyeT cepb&3HOro coBepiieHCTBOBaHMA . C yuéToM Lienel Haka3aHHs, SKOHOMUU MeEp YTrOJIOBHOTO
OPUHYXKACHUS BO H30eKaHHWE HEOJIaronpusATHOTO BO3AECHUCTBHS Ha JIMYHOCTh, HPEACTaBISIETCS
1enecoo0pa3HbIM, C OJIHOM CTOPOHBI, BBECTU OTPAaHUYEHHUS] HAa MPUMEHEHHUE YCJIOBHOTO OCYXACHHS IO
TSYKECTH IPECTYIUIEHUS, & UMEHHO, IPUMEHATH YCIOBHOE OCYXJIEHHE TOJIBKO B CIy4ac COBEPLICHMS
MIpeCTyIUIeHUsl HEOOIbIION WK cpeHeil TsxecTu. C Ipyrod CTOPOHBI, CIEyeT OTMEHUTh OIPaHUYEHHUS
BHJIOB HAKa3aHUH, IPH BBIHECEHUHU KOTOPBIX BO3MOXHO yCIOBHOE OCYXICHHUE.

Bonbuielt koHKpeTHOCTH TpeOyeTcs B YCTaHOBJICHMM Hayalla TEUEHHUS HCHBITATEIbHOTO CpOKa
IIPY YCJIOBHOM OCYXKIEHHUH. B ciyuae comep:kaHusl IMLa MOJ, CTpaKel, JAHHOE BPEMS B yCTaHOBIIEHHBIX
MIPOIMOPLHUAX 3aCUUTHIBAETCS B CPOK HAKA3aHUS WM MOXKET ObITh C YUETOM 3TOr0 OCBOOOKIEHO JaXKe OT
OCHOBHOTO HakazaHus. OJHAKO B YroJOBHOM 3aKOHOJATEIbCTBE JaHHBIM BONPOC OCTaBieH 0Oe3
BHUMaHuA. Mcxonsd U3 o01MX IPUHLKIIOB U Havyall IpaBa CleyeT MPUNHTH K BBIBOLY O TOM, YTO Hayajio
TEYEHMsI HCIBITATENbHOIO CpPOKA JOJDKHO HAUYMHATHCSA JIMIOIb C MOMEHTa BCTYIUIEHHS IPUIOBOpa B
3aKOHHYIO cuily. BMmecTe ¢ TeM, OT BbIHECEHHUS MPUTOBOpa C YCIOBHBIM OCYXKJIEHUEM Ha ONpeesICHHBIN

! Cko6umkoB 1. YToI0BHAs OTBETCTBEHHOCT 33 KOPPYIILMIO: YCIOBHO OCyKaeHue // YronoBHoe mpaso. — 2003. — Ne3. — C.
68.

2 Kynbirue B. YTonoBHOE MpaBo, MpaBoCO3HAHHE, CIIPABEIHBOCTS. YKa3. cod. — C. 120.

¥ Xapucos B. Koria MOKHO OTMEHSITh ycIIOBHOE ocyxaenue? // YronosHoe mpaso. — 2003. — Ne4. — C. 81.



WCIIBITATENIbHBIA CPOK M BCTYIUICHHMEM IPUTOBOpPa B 3aKOHHYIO CHJIy MOXET HPOWTH 3HAYUTEIbHOE
BpeMs. [losydaercs, 4To JaHHBIM MEPHUOJ MOYKET HE BXOJUTH B MCIBITATEIbHBIN CPOK, @ OCYKIEHHBIN —
HE HCIIOJNHATH BO3JI0KEHHbIE 005S3aHHOCTH U HE BECTH Ce0s MPaBOMOCIYITHO 0€3 OMOTHUTEIBHO pUCKa
11s1 ceOst.

Hamnpumep, nociie BBIHECEHUS! NIPUTOBOPA C YCIOBHBIM OCYXIEHUEM, HO 10 BCTYIUIEHHS €ro B
3aKOHHYIO CHJIy COBEpIIAeT TSDKKOE WM 0C000 TSDKKOe mpecTymieHue. [1ockombKy 1o mepBomy
MIPUTOBOPY HCHBITATENIbHBIN CPOK HE HAyaliCs, TO BBIXOJHT, YTO 33 HOBOE IMPECTYIUICHHE HE0OXOIuMO
Ha3HAYaTh CAMOCTOSATEIIbHOE HaKa3aHHE, a BAHOBHBINA OyJeT OTOBIBATh JIMIICHWE CBOOOBI MIPH HATMYUU
YCJIIOBHOTO OCYXJEHHUS 32 IEpBOE IPECTYIUICHHE, YTO MPOTUBOPEUUT LENIAM M 3aJadyaM HHCTUTYTa
YCJIOBHOTO OCYXXJeHus. Benb mpu mpuUMEHEHUH MOCIEIHEro cya JoJbkeH cortacHo 1.1 cr.73 YK PO
MIPUITH K BBIBOAY O BO3MOKHOCTH HCIIpaBJICHUS JIMIIa O3 peajlbHOro OTObIBaHMs HakazaHus. Bmecte ¢
TeM, caM (akT coBepuICHHS MpPECTYIUIGHUS Cpa3y IMOCJe BBIHECEHUS IPHUTOBOpPa C YCIOBHBIM
OCYXKJIEHUEM CBHJIETEJIILCTBYET O TOM, UYTO PEIlieHUE Ccyaa 00 YCIIOBHOCTH HaKa3aHUs BBIHECEHO HEBEPHO
B CBSI3U C HE Y4ETOM XapaKTEPUCTUKH JIMYHOCTHU OCYKIEHHOrO. I103TOMY IEpBBII IPUTOBOP MOMIIEKUT
OTMEHE, a OKOHYATEJIbHOE HaKa3aHUE JOJDKHO OINpPEAENISATHCS MPaBUIaMU O COBOKYIHOCTH IPUTOBOPOB.
Ho nns storo neo6xoaumo B ¢1.73 YK P® yka3zaTh, UTO TeU€HUE UCIIBITATEILHOTO CPOKA HAUYMHAETCS CO
TTHSI BBIHECEHUSI OOBHMHUTEIILHOTO IMPHUIOBOpAa, @ HE ¢ MOMEHTa BCTYIUICHUS B CHUIy MPUTOBOpA CyHa.
JlaHHOE TOJI0’KEHUE MOXKET OBbITh OIPAB/IAHO NMPUHIIMIIOM I'YMaHU3Ma 10 OTHOLLEHUIO K OCYK/IEHHOMY.

B Hacrosmee e BpeMs NpPaBONPUMEHUTENb PYKOBOJCTBYETCA MOcTaHOBIeHUEM [lnenyma
Bepxosuoro Cyna CCCP ot 07.07.1971r. Ne5 «O mopsiike MCUUCICHUSI WCIBITATEILHOTO CpPOKa MpH
MPUMEHEHUU YCIIOBHOTO OCY)KJIEHUS KacCallMOHHOW (HAJA30pHOM) HMHCTaHIUEH», B COOTBETCTBHH C
[IOJIO)KEHWEM  KOTOPOTO HAyajo MHCIBITATEIbHOTO CpPOKa JODKHO HCUMCIATBCS C MOMEHTa
IIPOBO3IVIAIICHHUS IPUrOBOpa’. IIpeCTaBIseTcs, YTO paspelieHie BOMpoca TAKHM 00pa3oM Hapylaer
MPUHITUI 3aKOHHOCTHU U Pa3/IeNIeHUs BIACTEH, MOCKOIBKY PaBONPUMEHHUTEIbHBIE, Cy/IeOHbIE OpraHbl, 10
CYTH, BTOprarTcs B chepy 3aKoHOAATesl.

N3 tekcra 4.2 c1.74 YK PO Taxke BO3HUKAET BOIPOC O MPOJJICHUU HCIBITATEILHOTO CpOKa HA
OJIMH TOJl B CITy4ae YKJIOHEHHUS OCYKIEHHOTO OT UCIOJHEHHS BO3JIOKEHHBIX HAa HETO 0OsI3aHHOCTEH MM
IIPU COBEPIICHUH HApyIIEHHs OOIIECTBEHHOTO MOPSAIKA OIMH Pa3, JINO0 KK pa3 B Mpeaesax cpoka
BBHIHECEHHOTO €My Haka3zaHus, Ju00 MoJ00HOTO MPOJICHHS HA MPOTSHKEHHH BCEr0 MaKCHMalIbHOIO
pa3Mepa CaHKIMM CTaThH JINOO B Ipenesaax CpoKa CyIAUMOCTH, MO0 BOOOIIE KaKIbli pa3 B yKa3aHHBIX
CllyyasiX ¥ HE3aBUCUMO OT cpoka. J[aHHBIH BoIpoc TpeOyeT 3aKOHOAATENBbHOIO pa3pelieHHs, MPUUEM,
IIyTEM COBEPIIEHHO HECIOKHOM PETaKIIMOHHON ITPABKU HOPMBI.

Ho BHecenus: uamenennit denepanbHbiM 3ak0HOM Ne78-D3 ot 26.07.2004r cyuiecTByromue
MOJIOKEHUST B COBOKyMHOCTH yacted 4 uw 6 cT.190 VYronoBHO-UCTIOMHUTENBHOTO KoAekca Pd
IIpelyCMaTpUBaIl OTBETCTBEHHOCTh YCIOBHO OCYKJIEHHBIX IPU OTCYTCTBHUHM JUISI 9TOTO OCHOBAHHS B
MaTepHabHOM 3aKOoHe. Peub MIET 0 BO3MOXKHOCTU HAIpaBJIEHUsI MPEICTAaBICHUS 00 OTMEHE yCIOBHOIO
OCYXKJIEHUU M HCIIOJIHEHUU HAaKa3aHWs, HA3HAYEHHOTO MPUTOBOPOM CyZAa, TOJBKO MO (AaKTy COKPBITUS
JIMIIa OT KOHTPOJISL INOO HE YCTAaHOBJIEHUHU €ro MECTOHaxoAeHue B TeueHuu 6onee 30 cyrok. Hecmotps
Ha To, yTo coryacHo cT.188 YUK P® ycinoBHO oCyxAEHHBIN 00513aH OTUMTHIBATHCS IEPE]] YTOJIOBHO-
WCIIOJTHUTENIbHOW MHCIEKIIMEH M SBIATHCA MO UX BbI30BY, B 1.3 cT.74 YK P® mpenycmarpuBaiach
OTBETCTBEHHOCTh B BHJIE BO3MOKHOI OTMEHBI YCIIOBHOTO OCYK/I€HHUS TOJIbKO MPU CUCTEMATHUYECKOM WIIH
3JI0CTHOM HEHUCIOJHEHUH YCIOBHO OCYXAEHHBIM BO3JIOKEHHBIX Ha HEro CyJOM 0053aHHOCTEH, TeM He
MeHee, (PaKT COKpBITHS OCYKIEHHOTO OT KoHTpousis corjacHo 1.4. c¢r.190 YUK P®D nHe sBusics
PaBHO3HAYHBIM CHUCTEMAaTUYECKOMY WJIM 3JO0CTHOMY HEHCIIOJIHEHUIO OO0S3aHHOCTEH, MOCKOJIBKY 3TH
OCHOBAHMS B CTaThE PA3IEIICHBI COFO30M «HIIH.

[Tpu Takux oOCTOATENBCTBAX OTMEHA YCIOBHO OCYX/ICHUS Ha OCHOBAHUU IMPEJICTABICHUS B Cy.l
YTOJIOBHO-UCTIOIHUTEILHOW MHCIEKIUU O (DaKTe COKPBITHUS JIMIA OT MX KOHTPOJS U HEBO3MOXKHOCTHU

L« MOPSIKE MCYHCIICHUS HCHBITATEIHOTO CPOKa MpPH MPUMEHEHHWH YCJIOBHOTO OCYXKICHHS KacCAI[MOHHOHN (HAaI30PHOI)
nnctanime» / IlocranoBnenune Ilnenyma BepxoBHoro Cyma CCCP ot 07.07.1971r. Ne5 // COOpHHK MOCTaHOBIEHUI
[TnenymoB BepxoBroro Cyna Poccuiickoit @enepannu mo yromnosaeM aenam / Coct. C.I'.Jlacrouxknna, H.H.XoxmoBa. — 4-¢
u31., nepepad. u nom. — M.: TK Ben6u, Uzn-so Ipocmekt, 2004. — C. 69.



YCTaHOBUTBH €r0 MECTOHAX0XJICHUU B TeueHue Oosiee 30 cyTok, Obljja HE 4eM MHBIM, KaK IPUMEHEHUEM
1o aHajoruu, 4to 3anpemiaercs .2 c¢r.3 YK P®. bosnee Toro, MOXHO 3aMETUTh, YTO 371€Ch IPUMEHSIACH
Ja)K€ aHAJOTUs HE 3aKOHA, a IIpaBa, IIOCKOJbKY OCHOBAHME IS NMPUMEHEHMsI MaTEpHAIBLHOIO IIpaBa
ycMaTpuBajgach B MHOM HCTOYHHUKE, YTOJIOBHO-MCIIOJHUTEIBHOM KOAEKCE, POJb KOTOPOrO COCTOUT
TOJIBKO B HUCIIOJIHEHUM HaKa3aHUS WM OCBOOOXKJIEHHE OT HEro Ha IpeIyCMOTPEHHBIX B YIOJIOBHOM
KOJIEKCE OCHOBAHMX U YCTAHOBJIIEHHOM UM K€ MOPSAKE.

[TosToMy mnpencTaBiseTcss HeLEIecOOOpa3HbIM pa3pelleHue AaHHOM INpoOJieMbl BBEICHUEM
paccMaTpuBaeMOro OCHOBAHUS B YIOJIOBHBIM 3aKOH, ITO3BOJISAIOLIEIO OTMEHATH YCIOBHOE OCYXKICHUE
TOJIBKO 110 (DaKTy COKpBITHA OT KOHTpojs. Beab Bo3MOKHA cuTyalusi, KOrjga MpH 3TOM OCTalbHbIE
BO3JIOKEHHBIE Ha OCYXIEHHOTO OOS3aHHOCTHM UM BBINOJHAIOTCSA. [10BOOM K TakOMy YKJIOHEHHIO OT
KOHTPOJsI MOTYT CTaTh JIMYHBIE OTHOLIEHUS OCYXAEHHOIO M JOJDKHOCTHOIO JIMLA YTOJIOBHO-
HCIIOJIHUTEJIBHON WHCHEKIUH, 4YTO HEAONYCTUMO, BO-IIEPBBIX, IO CYyTH. B dYacTHOCTH, BeposTHA
CUTyallUs, KOIJa JOJDKHOCTHOE JIMIO0 HEHAJJIeXaAIlUM 00pa3oM BBINIOJHSAET CBOU JIOJKHOCTHBIE
0053aHHOCTH, HE CMOTJIO JINOO HE CTPEMUTCS HAUTH MPaBUIBHBIN MOJIXO0 K OCYKIEHHOMY, B pe3yJIbTaTe
4ero IOCIEAHUM YKJIOHSJICS OT SIBKM. BO-BTOpBIX, NPU3HAaBaTh OCHOBAHMEM MJII OTMEHBI YCIOBHOIO
OCYXKACHHUS TOJBKO (PAKT yKIIOHEHHUSI OT KOHTPOJISI BHE 3aBHCUMOCTH OT MCIIOJIHEHHS HHBIX BO3JIOKEHHBIX
Ha OCY)XIEHHOT0 00s3aHHOCTEH O3HAayaeT BO3BEACHHE B MPUHLMUN (OPMAIBHOIO MOJXO0/a K BOIpOCaM
WCIIOJIHEHUSI HAKa3aHUs, JOCTHIKEHUs €ro Ineined. B COBOKYIMHOCTH JaHHOE OCHOBAHUE SIBIIACTCS
HelleJeco00pa3HbIM M KPUMHHOJIOTHUYECKM HeolpaBJaHHbIM. [Ipu Hanmuuu TakuxX OOCTOSATENILCTB
1es1eco00pa3Ho HE CTaBUTh BONPOC 00 OTMEHE YCIOBHOTO OCYXKICHHWS, a IMEpeaBaTh JMYHOE JIEJI0
OCYXKAEHHOTO JIpyroMy paOOTHHUKY YTrOJOBHO-UCHOJHHUTENIbHOM MHCHOEKUUMH. A ¢ 3aMEHEHHBIM
pabOTHHUKOM CIIEAYET MPOBOJHUTH JOMOJHUTEIFHOE TEOPETUYECKOE U MPaKTHUECKoe oOydeHue. B stom
CJIy4ae MOXXHO TOBOPUTH O JEHUCTBUTEIBHOM JOCTMIKECHUHM LI€JIel HaKa3aHUs, B YaCTHOCTH, UCIIPABICHUH
OCY>KAEHHOTO 1 TIOBBIIIEHUH 3((HEKTUBHOCTH YTOJIOBHO-TIPABOBOTO BO3ICHCTBHSL.

HecmoTpss Ha OTCYTCTBME HEraTUBHOIO BO3JEHCTBHUS IIPU YCIOBHOM OCYXKIEHUHU, UMEIOILErO
MECTO CO CTOPOHBI OTPHIATENBHBIX OCYXAEHHBIX IMPH OTPAHWYCHUU WJIHM JIMIICHUHA CBOOOIBI TpU
peaJbHOM HCHOJHEHUHU JAHHBIX HaKa3aHUl, IIUPOKOE NMPUMEHEHHUE YCIOBHOIO OCYXJEHHs (YTO MMeeT
MECTO B MPAKTUKE U MOXKET JocTurath 6osnee 50%, a B OTHOLLIEHUH HECOBEPILIEHHOJIETHUX - cBbllIe 70%)
CBHUJIETEJILCTBYET OJHOBPEMEHHO O HeOJaromnojyyud B YroJOBHO-IPAaBOBOM cgepe obuecTsa.
JIeCTBUTENBHO, MHCTUTYT YCJIOBHOTO OCYXJAECHHUS B CHJIY CKa3aHHOI'O CHMKAeT OTpHUIaTeNbHbIE
MOCJIEJICTBHS B IIEJIOM OT NMPECTYMHBIX MOCATATENBCTB U, COOTBETCTBEHHO, HAMPSKEHHOCTh B OOLIECTBE,
HO HE 3a CU€T BO3/CHCTBUS HAa MPUYMHBI U YCIOBHUS, MOPOXKJIAIOLINE U CIOCOOCTBYIOLINE COBEPIIECHUIO
IIPECTYIUICHNH, WIIN UX YCTPAHEHUS.

2. YCJIOBHO-A0CPOYHOE 0CBOOOKIeHHE OT OTOBIBAHUS YTOJTOBHOI0 HAKA3AHUS.

VYCII0BHO-I0CPOYHOE  OCBOOOXJEHHE OT OTOBIBAaHMS  HAKa3aHUs  MpeJycMaTpuBaeTcs
3aKOHOAATEIbCTBOM, IPAKTHYECKHU, BCEX TOCYAApPCTB, OTJIMYAsACh BPEMEHEM IMOSBICHUS JAHHOTO
MHCTUTYTa. Ero cylecTBoBaHME OCHOBBIBAETCS HA NMPHUHIMIIAX U LIEISAX, CBOMCTBEHHBIX BCEM BHUAAM
OCBOOOKIEHHI OT HaKa3aHUs, BBITEKAIOIINX U3 IEHCTBYIOIIEH KOHLENIUU YTOJIOBHOTO MTpaBa. Y YUThIBAs
IPOTHUBOPEUYUBYIO MPHUPOY YrOJIOBHOIO 3aKOHOZIATENbCTBA (IPU3HAHUE CBOOOJIBI UEIIOBEKA B KauecTBE
OCHOBAHUS JUISl IPU3HAHUS BUHBI U YYET JIMYHOCTU) JAHHBIM MHCTUTYT SIBISIETCA, KAaK M JAPYrue BHUJbI
OCBOOOXKJCHMS,  JOMOJHHUTEIbHBIM  KOMIIEHCATOPHBIM  CPEACTBOM,  CMSTYAIOUIMM  MPOOJIEMBI,
BO3HUKAIOIINE U3 AEMCTBYIOUIEH KOHLEMIUU YrOJOBHOIO IpaBa. JlaHHOEe 00CTOSITENBCTBO ONPABABIBACT
CYIIECTBOBAHUE YCIOBHO-JOCPOYHOTO OCBOOOKICHUSI.

B Poccum ykasaHHBII HHCTUTYT CTal MPUMEHATHCS Ha ocHoBaHMU Aekperta BIIUK «O cyzae» ot
7 mapta 1918 1. Ne2 u cnertmansHoro nekpera CHK PCOCP «O numienun cBoOOIb! U MOPSIJIKE YCIOBHO-
JIOCPOYHOTO OCBOOOXACHMS 3aKIOUEHHBIX» OT 21 mapta 1921r., kotopsie Boun B YK PCOCP 1922
roga. B smnoxy penpeccuit B 30-e roiapl yCIOBHO-JOCPOYHOE OCBOOOXKJEHHE OBUIO OTMEHEHO.
BoccraHoBneHne JaHHOTO HWHCTUTYTa MPOU3OLUIO MOCHE «pa3obiiadeHus] KyibTa JMYHOCTH» Ha
ocHoBanun VYkasza llpesmmnyma BepxoBHoro Cosera CCCP «O BBeAeHMHM YCIOBHO-IOCPOUYHOTO
OCBOOOXKICHHS U3 MECT 3aKitoueHus» oT 14 uronst 1954 roga, HO JaHHBIE HOPMBI B JISHCTBYIOIMNMA TOTAa



YK PCOCP 1926 rona BxiroueHsl He 0b1TH. OHEM TTOsBUIIMCHh B OCHOBaX yroJIOBHOTO 3aKOHOJIATEJIbCTBA
1958 r. u YK P® 1960r, yemy ObLiu OCBSIIIEHBI CT.53 1 54.

Cnenyer 3ameTuTh, ¢ 1969 no 1994 roawl conepkanue JaHHBIX CTaTE MHOTOKPATHO MEHSJIOCH,
U KaX[IbIA pa3 — B CTOPOHY OOJbIIeH xécrrocru®. Jlo npunsatug YK P® 1996 roxa ycinoBHO-g0CcpoUHOE
O0CBOOOXKICHHE OT HaKa3aHUs HapaBHE C 3aMEHOW HakazaHus Oosiee MsArkum corjacHo cr.53 YK PCOCP
MPUMEHSIIOCh K JIMI[AM, OCY>KIEHHBIM HCIPABUTEIbHBIM padOTaM, HANPABJICHHUIO B JUCLHMUIUIMHAPHBIN
0aTaJabOH U JTUIICHUIO CBOOOBI.

B ct. 79 mpunsitoro B 1996 rony YK P® cdepa nelicTBus YCIOBHO-IOCPOYHOTO OCBOOOKICHHUS
OblJIa paciIMpeHa 3a CYET NMPUMEHEHHMs] MHCTUTYTa NMPU BHIHECEHUM HAKA3aHWS B BHJIC OTPaHUYCHUS
CBOOOJIBI C OJTHOBPEMEHHOM auddepeHnnanueil ycinosuit ero ormensl. Ognako B aexadpe 2003 roga u3
JAHHOM CTaThW OBUIM MCKJIIOUEHBI TAKWE BUJIbI HAKA3aHWH, KaK MCIPABUTEIIbHBIC PA0OTHI, OTPAHUYCHHE
[0 BOCHHOW CIy0e M OrpaHHYeHHE CBOOOBI. BBIJIO OCTaBICHO IUIICHHE CBOOOABI U J10OABIICHO
HaKa3aHHWE B BHJIC COJECP)KAHKME B JUCIUILNIMHAPHOW BOMHCKOW YaCTH, OT MCIOJHEHUS TOJIBKO KOTOPHIX
CTaJI0O BO3MOXHBIM YCIIOBHO-/IOCPOYHOE OCBOOOKICHUE.

Brecénnsie B qanHyo crarbto u3aMeHenus emeé B 2001 roxy (ot 09.03.2001 Ne25-D3) cHuzmim
dbopManbHBIE OTPaHUYCHHS 10 O00S3aTEILHOMY CpPOKY OTOBITHS HakKa3aHWs IS TPUMEHEHUs
ocBoOOkaeHUA. Ecin 10 m3MeHeHuid, BHeCEHHBIX DenepanbHbiM 3akoHOM Ne25-D3 ot 9 mapta 2001
rojga OCYKIEHHBIA JOJDKEH OBLT (PAKTUYECKH OTOBITh HE MEHEE IOJOBHHBI HAa3HAYCHHOTO CpOKa 3a
COBEpIICHHE TMPECTYIUICHUs] HEOONBIION W CpeAHEH TSHKEeCTH, HE MEHee IBYX TpeTei — 3a TSKKOe
MPECTYIUICHHE W HE MEHee TPEX YeTBEPTEH 3a COBEPIICHHWE 0CO00 TSKKOTO TMPECTYIUICHHUS JIMOO B
cllydae, €clid yCJIOBHO-IOCPOYHOE OCBOOOXKICHHE KacajoCch JIMIIA paHee YCIOBHO-JOCPOYHO
0CBOOOXKIABIIEMYCSI U OHO OBLJIO OTMEHEHO I0 MPETyCMOTPEHHBIM B 3aKOHE OCHOBAHHSM, CBSI3AHHBIM C
MIPOTUBOMNPABHBIM TIOBEJIEHUEM CYyOBEKTa, TO MOCIE BHECEHHsS] M3MEHEHHH MHHMMYM OTOBITOTO CpOKa
HaKa3aHUsI COKPATHIICA COOTBETCTBEHHO 1O OJIHOM TPETH, MOJOBUHBI M JBYX TPETEH Ha3HAYCHHOTO
Hakazanus. Kpome toro, B 4.3 c¢1.79 YK P® Obl1 10MONHEH MOANYHKT «T», KOTOPBIM B peHaKiUu
@enepanbHoro 3akoHa Ne245-d3 ot 3.11.2009r. ycraHOBHI MaKCHMANbHBIA pa3mep (HOpManbHOTO
KpUTEpUS K OCBOOOMKICHHUIO JIMII, COBEPIIMBIINX MPECTYILICHUS IPOTUB MOJIOBON HEPUKOCHOBEHHOCTH,
a TaK)Ke 3a OpPraHU3AIMIO MPECTYMHOro cooO0IIecTBa (IIPECTYIMHONW OpPraHu3alUd WM Yy4acTHE B HEM,
KOTOPBIN paBeH HE MeHee TPEX YeTBEpTel CpOKa HAKa3aHUsI 32 COBEPIIEHHBIE IPECTYIUICHHUS.

B teopun cunrtaercs, 4yTo popManbHbIA KPUTEPUIl ISl YCIIOBHO-IOCPOYHOTO OCBOOOXKAECHUS OT
JalbHENIero oTObIBaHUS HAaKa3aHUs B BUJE OTOBITHS OMPEIeNIEHHOTO CpOKa Ha3HAUYEHHOTO HaKa3aHUs
Tpebyercsa, kak oTmedaroT JI.MuHoramoa-Xeraii, 3.KazapstH, mist TOro, 4ToObl 1O JOCTHUTHYTOM
OCY)XIIEHHBIM 3a BpeMsi OTOBITHSI HaKa3aHWs CTETNEHHM HCIPABICHHUS MOXXHO OBLIO MPOTHO3HPOBATH €T0
JanbHEHIIee MPaBOIOCITYIITHOE MMOBEICHUE U OKOHYATEIbHOE HCIIpaBlieHHEe 03 pealbHOTO OTOBIBAHUS
OCTABILIEHCS YacTH HA3HAYEHHOTO HaKa3zaHus>. OIHAKO TaKOM KPUTEPUH JHUIIb MOKET TOJIbKO OTHAIEHHO
CBUJCTEIHCTBOBATh 00 WCIPABICHUU, TOCKOJIBKY TOBOPUTH UTO-TMOO KOHKPETHO 00 3ToM 0Oe3
WCCIIEIOBAHUS BHYTPEHHETO MUpPA U €r0 U3MEHEHUM Oy/1eT He0OOCHOBAHHBIM.

Kak yxe Obu10 cKazaHo paHee, cepa AeCTBUS HHCTUTYTA YCIOBHO IOCPOYHOTO OCBOOOXKICHUS
OblJ1a OrpaHWYeHa B CBS3M C HMCKJIIOYEHHWEM TaKMX BHJIOB HaKa3aHWS KaK HCIPaBUTEIbHBIC PabOTHI,
orpaHuuYeHue cBOOOIbI U OTpaHUYEHUE 10 BOCHHOHU cyx0e. OTHOIIEHHE K ATOMY C y4€TOM, UTO eHIé He
BCE HaKa3aHUs BBEJICHBI B JCHCTBUE, B YACTHOCTH, apECT, HE MOXET ObITh OJHO3HAYHBIM, U, IO MHEHUIO
aBTOPA, MOXKET UMETh OTPULIATEIbHBIE OCIEACTBHUS.

N3meHeHni KOCHYJICS HMHCTUTYT YCIOBHO-JOCPOYHOTO OCBOOOXKICHHS OT HaKa3aHUs
OCY)KIIEHHBIX K TMOXH3HEHHOMY JHIIeHuto cBoOonbl. Ilpexae ct1.176 YUK P® wumeHoBanack
«OCOOEHHOCTH TPEJCTABICHUSI OCYXIEHHBIX, OTOBIBAIONIMX IMOXU3HEHHOE JIMIEHHE CBOOOIBI, K
YCIIOBHO-JIOCPOYHOMY OCBOOOXACHHUIO», B KOTOPOW I JOCPOYHOTO OCBOOOXKIEHHUS TpeOOoBaIoCh
OTCYTCTBUE y OCYXIEHHOTO 3JIOCTHBIX HApYIIEHUH YCTAHOBJICHHOTO TMOPSAKAa OTOBIBAaHUS HAKA3aHUS B
TEYCHHE TPEIIIECTBYIONMX TpEX jerT. M 3To mpu TOM, 4TO Takoe TpeOOBaHHWE paHee HE TOJIBKO He

! Kype poccniickoro yronosroro npasa. O6imas yacts. Ykas. cod. — C. 665-666.
2 Wuoramosa-Xeraif JI., KazapssH D. OcHOBaHMS W TPEINOCHUIKH TMPUMEHEHHUS YCIOBHO-JOCPOYHOTO OCBOOOXKIACHUS //
VYronosHoe mpaBo. — 2003. — Ne4 — C. 28.



CYIIECTBOBAJIIO B MaTE€pUAIbHOM 3aKoHe, TO ecTh, B ¢T.79 YK P®, no u B n.8 cr.117 YUK P®
CYIIECTBOBAJIO W CYIIECTBYET IIOJIOKEHHWE O TOM, HYTO «ECIM B TEUYCHHWE Trojla CO JHS OTOBITHS
JTUCIHUILTMHAPHOTO B3bICKAHUS OCYXAEHHBIN He Oy/IeT MOJABEPrHYT HOBOMY B3BICKAHUIO, OH CUUTACTCS HE
HMMEIOIINM B3BICKAHUS».

PaccmarpuBaembie m3meHeHus B Jekabpe 2003 roma BOCHONHWIM YacTUYHO HEIOCTATKH
OCBOOOKICHHSI OCYKICHHBIX K TIOKU3HCHHOMY JIMIIIEHUIO CBOOO/IBI, TIEPEHECs UX 0COOEHHOCTH U3 CT.176
VUK P®! B 1.5 ¢1.79 YK P®. Bmecte ¢ tem, nonoxkenue 1.8 cr.117 YUK P® o roguyHom cpoke
JNEUCTBUS JUCUUIUTMHAPHOTO B3BICKAHUSI OCTAJOCh 0€3 KOPPEKTHPOBKH, 03 yKa3zaHUs Ha Kakue-JIH0o
UCKJTIOYEHHS] B OTHOIICHUU OCYXIEHHBIX K MOXU3HEHHOMY JIMIICHHUIO cBOOOBI. B Hacrosiiee BpeMs B
4.5 c1.79 YK P® xagectBe QopMalbHOTO KPHUTEPHUsS ISl YCIOBHO-JAOCPOYHOE OCBOOOXKICHHS JIUIIA,
OTOBIBaIOIIEE MOXKUZHEHHOE JINIIIEHHE CBOOObI, YCTAHOBJICHO TpeOOBaHUS OTOBITHUS HE MEHEe IBaIaTH
AT JIeT JUIIeHUs cBOOOJbl. OOOCHOBAaHHOCTH JAHHOTO TpPEOOBaHMS, AaKE €ClIu OyaeT JoKa3aHO
MIPaBOMEPHOCTh BOOOIIE TAKOrO HAKa3aHMs, BBI3BIBACT U C KPUMHUHOJOTMYECKOW TOUKH 3PEHHUS U C
y4€TOM IeJIe HaKa3aHWsl, KOTOPhIE HUKTO HE OTMEHsUI. [[BaaaTh MATh JIET JUIICHHUS CBOOOIBI CTPOTUX
YCIIOBUSIX OTOBIBAHUS HAKa3aHUS MajoO KTO BBIIEPKUT WM COXPAHUT JOCTATOYHO >KU3HEHHOM SHEpruu.
[TosTOMy TaHHOE HaKa3aHWE MOXKHO pacCMaTPUBATh KaK JUTUTEIIbHASI CMEPTHAsI Ka3Hb B YIOJly TEX JIMIL C
OrpaHUYEHHBIM SMOLMUSAMU U MaTEpHAIbHBIM MHUPOBO33PEHHEM CO3HAHMEM, KOTOPBIE paccMaTpHUBAaIOT
OOBIYHYIO CMEPTHYIO Ka3Hb CIIHMIIKOM JIETKUM HaKa3aHUEM.

Taxke B 1.5 ¢1.79 YK P® B penakuuu Ha 8 nekadps 2003 roga comepKUTCs OrpaHUYCHHE B
YCJIOBHO-JJOCPOYHOM OCBOOOXICHUU OT TOKW3HEHHOTO JIMIIEHUS CBOOOIBI, a UMEHHO, €CJIM JIUI0 B
nepuoj; 0TOBIBAHUS HAKa3aHUsSl COBEPIIACT HOBOE TSHKKOE MIU 0c000 TshKKOe mpectyrieHue. OcTaBisis
JAaHHOE OTpaHWYEHUE, HEOOXOUMO UMETh BBHUIY, YTO B MPAKTUKE HE UCKIIIOUYECHBI CyJeOHbIe ommoOku. B
pe3ylbTaTe HEBMHOBHBIN YEIOBEK, CTPEMSIIUNCS K BOCCTAHOBIEHHUIO CIPABEITUBOCTH, MOKET OBITh
MOJABENEH TOJI TAKOE MPECTYIUICHUE M, CIEAOBATEIbHO, OYAET JUIIEH BO3MOXKHOCTH OCBOOOIUTHCS H
peabunutupoBaThcs. Tem Ooiee, eciii y HEro OyayT OTCYTCTBOBaTh POAHbBIC WM OJIU3KHE MO0 KOTOphIE
OCTAIOTCSI B HEBEJEHWHM OTHOCUTEIBHO HAXOXKJACHHUS 4YEJIOBEKAa, IOJBEPrHYTOr0 HE3aKOHHOMY
yrOJIOBHOMY TMpecleoBaHU0. Bpsa nu cToUT uCKIoYaTh TOT (akT, 4TO MOJOOHBIE CIy4yal MOTYT
COCTaBJISITh ONPEICICHHYI0 YacTh CTATUCTHUKU TPOMABIIMX Oe3 BeCTH Jiojed. B mroboi curyarmm
MIPEJICTABIISIETCST HEPA3yMHBIM 3ampeT BOOOIIE ISl BOZMOKHOCTH YCIOBHO JAOCPOYHOIO OCBOOOMKIACHHUS
JUTSL AT, OCYXAEHHBIX K MOXU3HECHHOMY JUIICHUIO CBOOOBI. Beap U3 JaHHOTO TMOJIOKEHUS BBHITEKAET
MBICJIb O HEBO3MOXHOCTH HCIpaBiieHUs Takux juil. Ho oTcroma cieayeT BBIBOJ O MATOJOTHMUYECKOM
COCTOSIHMH JIaHHOTO JIMIA JIMOO M3HAYaIbHO €r0 MPUPOJHBIX CBOMCTB, HaJ KOTOPHIMH HMHAMBHUJ] YK€ HE
BnacteH. [Ipu Takux oOcTOATENhCTBaX cpepa yroloBHO-MPABOBBIX OTHOIICHUH YTpauyMBaeT CBOM IIEIH,
3a/1aud ¥ He J0JHKHA MPUMEHSITHCS BOOOIIIE.

He cnyuaiiHo Haumbonee CIOXKHBIM B MPHUMEHEHHH YCIOBHO-JOCPOYHOTO OCBOOOXKIEHUS
SIBIIIETCS IPUITH K BBIBOAY O TOM, YTO JJIsl HCIIPABICHUS JIUIIA, OHO HE HYXKIAETCS B MIOJTHOM OTOBIBAHUU
Ha3Ha4YeHHOro cynoMm Hakazanusa. B mpenmectBytomem UTK PCOCP, a takxke B c1.53 YK PCOCP nHa
OCYXXKIIEHHOTO BO3JIarajgach OOS3aHHOCTH J0Ka3aTelbCTBA CBOEro HcmpaBieHus. J[aHHOE MOJIoKEeHHe
UCHBITAJIO ONPEENEHHBIN «peBepc» B CBOEM pa3BuTuM. Tak, B npuHaToMm B 1997 rogy HoBom YUK PO B
.9 cr.175 cymecTBoBago HOBOBBEIECHHME, COIVIACHO KOTOPOTO HAa aJIMUHHUCTPALUIO YUPEKICHUS WU
opraHa, HMCIOJIHSIOIIETO HakKa3aHWe, BO3Jlarajach OOS3aHHOCTh B TEUCHHE MeECsla IOCie OTOBITHS
OCYXXJIEHHBIM YCTaHOBJIEHHOTO 3aKOHOM CpPOKa HaKa3aHWsI PACCMOTPETHh BOIMPOC O MPEACTABICHUU OO
OTKa3e B MPEJACTABJICHUH K YCIOBHO-JOCPOYHOMY OCBOOOXKIEHHIO OT OTOBIBaHHS HakazaHusa. OaHAKO
onpene€HHbIE CII0KHOCTH B YCTAHOBJIEHUHU CTEIEHM HCHPABJICHHUS OCYKJIEHHOIO MPHUBEIN K OTMEHE
JTaHHOTO TookeHus B aekadpe 2003 roga. M B HacTosmee BpeMsi UMEHHO Ha OCYXAEHHOTO JIMOO ero
aJiBoKaTa win 3akoHHOTOo mpenctaButens .1 ¢r.175 YUK P® BosnoxkeHo mpaBo Ha oOparieHue B Cya C
XOJIaTaliCTBOM 00 YCJIIOBHO-JJOCPOYHOM OCBOOOXJIEHMH. TO €CTb B YTrOJOBHO-HCIIOJHUTEIHHOE
3aKOHOAATETBCTBO BHOBH BEPHYJIOCH O0S3aHHOCTH OCYKIEHHOTO JIOKa3blBaTh CBOE HCIpaBieHue. B
JTAHHOM XOJIaTaliCTBE W3JIOKUTHh TAKHE CBEJCHUS, IO KOTOPBIM CYyJl MOXKET NMPUUTU K BBIBOIY, YTO IS
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JabHEUIIer0 MCHIPABICHUS OCYXIEHHBIM HE HYKJIAeTCS B IMOJHOM OTOBIBAHMM HAa3HAUYEHHOTO CYIOM
Hakazanus. DopmanbHbie Kpurepuu ykazanbl B 1.1 cr.175 YUK P®, B 9acTHOCTH, IOJKHBI OBITH
PEIIEHbI MOJTHOCTHIO WIIM YACTUYHO BOIIPOCHI BO3MEILEHUSI IPUYUHEHHOTO yiep0a, 3ariakiuBaHus Bpe/a,
UMEIOTCS  JI0OKA3aTelNbCTBA PACKassHUSL OCY)KJIEHHOTO M UHBIE CBEJIEHHUS, YKa3bIBAIOLIME Ha €ro
HCIIpaBJICHUE.

Kak mnonarator JI.MHoramoBa-Xerait u 3.KazapsiH, ecinu OCyX AEHHBIM CMOT JIOKa3aThb CBOE
UCIpaBIIEHUE, OH JOJKEH OBITh HENPEMEHHO YCJIOBHO-AOCPOYHO ocBoGoXIEH. C MaTepuanbHOU
CTOPOHBI, UCXOJS U3 CYLUIHOCTM HaKa3aHWS U €ro Iejied, ¢ 3TUM MOXHO coriacutbes. OIHAKO HEb3s
MOAXOUTh (OPMANBHO K JaHHOMY MojokeHuto. He crienyer 3a0bIBaTh, YTO NEPEUYUCICHHBIE BBIIIE
MIPU3HAKH HE BCET/Ia MOTYT OTpaXkaTh CTENEHb UCTpaBieHus uia. BooOie, kakue-mbo cyniecTByIomume
(dbopMarbHble MPU3HAKK KCIIPABJICHUS, B YACTHOCTH, OTCYTCTBHE HAPYIIEHUN YCTAHOBJIIEHHOTO MOpPSIKa
OTOBIBaHMSI HAaKa3aHUS B OMPEACIEHHBIA IEPUO MOTYT CBHJIETEIILCTBOBATH JIUIIL 00 OTCYTCTBUU TaKUX
HapylieHuii, He 6onee Toro. K ToMy ke BO3MOXHBI CHUTYyalluM, KOT/la HapylleHHsl ObUIM, HO OHU HE
3aUKCUPOBAHBI IO Pa3TUYHBIM MpuurHaM. JInOo He OBUIO HApyIIeHWH, HO MOTHUBBI U ILETH TaKOTO
MOBE/ICHUS HE BBISICHSUIUCH B MCIPABUTEIBHOM YUpEKIeHUH MO0 B cyne. M B Toil u apyroil cutryauuu
MPaBUJILHBI  BBIBOJ, O BO3MOXKHOCTHM HCHPABJICHUS] JHUIla O€3 TOJHOrO OTObIBAaHWS HaKa3aHUs
HEBO3MOKEH. TONBKO OpHEHTAlMsl MPAaBOIPUMEHUTENS] HAa 3aKOHOMEPHOCTHU IMCUXOJIOTUHU IOBEICHUS
YejloBeKa BOOOIE, HCIPABUTEIbHOW IICUXOJIOTMM, B YAaCTHOCTH, a Takxke Y4YET OCOOEHHOCTEH
KOHKPETHOI'O OCYKJIEHHOI0, MOATBEPKIEHHBIEC BO BHEILIHEM €0 MOBEIEHUH MOTYT CIY>KUTh KPUTEPUIMU
0 XapakTepe UCIPABJIEHUS U BO3MOKHOCTU HCIpaBiIeHUs 0€3 MOJHOr0 OTOBIBAHUS HA3HAYEHHOI'O CYA0M
HaKa3aHUsl.

Ecnu cynom ObuTIO OTKa3aHO B YCJIOBHO-JOCPOYHOM OCBOOOXKIIEHHHU, TO TIOBTOPHOE OOpallieHue
cornacHo 1.10 cT.175 YUK P® nomyckaercss He paHee 4eM MO MCTEYEHHM ILIECTH MECSLEB CO JHS
BBEIHECCHHSI TTOCTAHOBJICHHS Cy/la 00 OTKa3e J1MO0 HE paHee 3 JIeT, eclid BOMpoc 00 yCIOBHO-IOCPOYHOM
OCBOOOKICHUM CTABUTCS B OTHOILIEHUH JIUILA, OCYXIEHHOTO K MOXKU3HEHHOMY JHUIIEHHIO CBOOOJBI.
Bwmecte ¢ Tem, B .11 c1.175 YUK P® ykazano, 4ro mogoOHBIN OTKa3 HE SIBISICTCS MPEMSTCTBUEM ISt
BHECEHUS B CY]I IPEJICTABJICHHSI O 3aMEHE HEOTOBITOM YacTH HakazaHus 0oJiee MITKUM BUIOM HaKa3aHWUs,
4TO 00OCHOBAHHO, ITOCKOJIBKY COJIEpP’KaHUE paccMaTpPUBAEMbIX OCBOOOXKICHUH SBIISETCS Pa3IMYHbIM.

[lockonbKy B 3aKOHE€ HE YCTAHOBJIEHbl KOHKPETHBIE KPUTEPHUM JUIsl MPUMEHEHHUsS YCIOBHO-
JIOCPOYHOTO OCBOOOXKJEHUS, TO B c(epy 3aKOHOTBOpYECTBA MOTYT BTOPraThCsi CYJEOHBIE OpraHbl,
yCTaHaBNMBasl JOTHMYHBIE C MX TOYKHU 3pEHUs KpuTepuu Ans ocBoOoxaeHus. Tak, Bepxosubiit Cyn
PCOCP B cBOE Bpems ompenensia, 4TO s HIZ)I/IMGHGHI/ISI YCIOBHO-JOCPOYHOTO OCBOOOKICHUS
OCYXXJIEHHOE JTUI0 MOJKHO CUMTATh ce0s BUHOBHBIM . BMecTe ¢ TeM JaHHOE 00CTOSTENhCTBO HUKAKUM
oOpa3om He BbITeKano u3 cr.53 YK PCOCP 1960 rona, B KOTOpoil OCHOBaHHEM Uil OCBOOOXKIECHHUS
CUMTAJIOCh, KOTJA JIMIIO NPUMEPHBIM MOBEACHHUEM M YECTHBIM OTHOIIEHHWEM K TPYIAy J0Ka3ajio CBOE
ucrpasieHue. Jlaxe, eciM MCXOAUTh U3 TOTO, YTO IMPUTOBOP JIUIIO CUUTAIO HE3aKOHHBIM, HANpUMeEp,
neno ObUIo BO3OYXKIEHO TO JIOKHOMY JOHOCY (Ha camMoM Jiee OOBUHSEMBIH HE COBEpIIal
WHKpUMUHHpYEMOE €My JesHHE), a JI0Ka3aTb CBOIO HEBMHOBHOCTh HE CMOT, TO JUIsi pabOTHUKOB
WCTIPABUTETLHBIX YUYPEKICHUM KpUTEpHEeM BCE paBHO oOcCTaércs (aKT HEOTMEHEHHOTO MPUTOBOpa M
HEMNOCPEJCTBEHHOE IOBeIeHUe ocyxkaAEHHoro. Ecim nMio paHee He MpeICTaBIsIO OOIIECTBEHHOU
OIMACHOCTH U OBLIO OMIMOOYHO WJIM YMBIIUIEHHO OCYXAEHO, TO TAaKOMY JIMILY HET OCOOBIX MpOOIeM Ny
mpaBoMepHOro moBeneHus. [locienHee MOCTaTOYHO MPOCTO MOTIO (UKCUPOBATHCS, W SIBISLIOCH
OCHOBaHUEM I YCIOBHO-I0CPOYHOIO 0CcBOOOXAeHUA. [103TOMY mbITaThCS JOOUTHCS OT OCYKIAEHHOTO
JUIa coriacus 0OOCHOBAaHHOCTH M CIPABEIMBOCTH COBEPIIEHHBIX B OTHOIICHHUHU IOCIETHETO MeEp
YTOJIOBHO-TIPABOBOT'O XapaKTepa HAIOMUHAET JIEUCTBHS U YCTAHOBKU CPEIHEBEKOBOM WHKBHU3WIIMUA HA
IIPU3HAHUE CaMUM JIMIIOM BMeHseMol eMy BUHBL. To ectb, Bepxosubiii Cyn PCOCP takum kpureprem
Ha OCYXJAEHHOTO, IO CYTH, BO3JIaraji 00si3aHHOCTb OJJOOpEHUs], €Clii He OJIarolapHOCTH, 32 BHIHECEHHE
eMy KapaTellbHOro HakazaHus. OIeHKa KpUTepUsl CTAaHOBUTCS TAK)Ke OYEBUJIHOM.

! Mnoramosa-Xerait JI., Kazapsta O. OcHOBaHMSI U TIPEANOCHUIKH MPUMEHEHHSI YCIOBHO-IOCPOYHOTO OCBOOOXKAeHHs // YKa3.
cou. — C. 29.
2 Bromrerens BC PCOCP. — 1968. Ne 2. — C.11.



Paznuynble mpoTUBOpEyus U MPoOIeMbl pacCMaTPUBAEMOr0 UHCTUTYTA IPUBOJAT K TOMY, YTO B
TEOpUU YrOJIOBHOI'O IIpaBa CYIIECTBYIOT pa3jIMYHbIE TOYKM 3pEHHUS HA IPABOBYIO IPHUPOAY JAHHOTO
MHCTUTYTAa: a) NOCHEAHsSl CTaaus OTOBITUS HaKa3aHUs NpU OIpeNelEHHBIX YCIOBUAX; 0) Mepa
MIOOLIPEHNUS; B) KOPPEKTHUPOBKA NPUTOBOpa cyna. B pesynbrare aHanu3a yKa3aHHBIX TOUYEK 3pPEHUS U
OTpeAEeNIEHHOTO yIJla paCCMOTPEHUSI OCHOBAHUM MOYKHO MPUNUTH K MPABUIIBHOCTH JIFOOOTO U3 yKa3aHHBIX
MHeHnuil. Bmecte ¢ Tem B 4.l u 3 c1.60 YK P® ckazaHo, 4yTo CyJOM Ha3HA4YaeTCs JHILY CIPABEIJIMBOEC
Haka3aHue ¢ yuétoMm oommx nojoxkenuit O6ment yactn YK PO, a taxke ¢ yd€ToMm XapakTepa v CTEIEeHU
OOIIECTBEHHOI OMACHOCTU MPECTYIUICHHsI, JUYHOCTH BUHOBHOTO U MHBIX OOCTOSITENILCTB, B TOM UHCIIE,
BIIUSIHUE HA3HAYCHHOI'O HAaKa3aHUsS Ha HUCIIPABJICHHUE OCYKAEHHOTO U JIaXKe YCIIOBHUS JKU3HHU €r0 CEMbH.
ITockonbKy IIpy aHAJIM3€ YTOJIOBHOI'O 3aKOHA UCXOIUTH CIIEYyET U3 3aKOHOIATENIbHbBIX MOJO0XKEHUH, TO U3
CKa3aHHOT'O JIOTMYECKHM BBITEKAE€T BBIBOJ, UTO YCIOBHO-IIOCPOYHOE OCBOOOXKIEHHUE SIBISIETCA
CBUJETEIBCTBOM HE3aKOHHOCTH BBIHECEHHOI'O OOBHHUTEJIBHOIO MPUTOBOPA B YACTH OIPEIEIICHUS CPOKa
HaKa3aHWsi W TEM CaMbIM BBIMIOJIHAET CBOWCTBO CKPBITOM  KOPPEKTHPOBKU IPUTOBOpa CyAa.
«bnaroBunHas» 1eAb JOCTHKEHHS CTAOMIBHOCTH OOBHHUTENIBHBIX MPUTOBOPOB B PEATHHOCTH
OKa3bIBaeT, TaK CKa3aTh, MEIBEXKbIO YCIYTy, CKpbIBas MpoOieMmy, a, CIel0BaTeNbHO, M MyTH €&
paspelleHus, 4YTo0 NPUBOAUT TOJIBKO K YCYryOJ€HHI0 KPUMUHOTE€HHOW cuTyauuu. Pacmmpenue cdepsl
JEHCTBHUS YCIOBHO-IOCPOYHOTO OCBOOOXKICHHS M CMAT4eHHE (OPMAIIbHBIX KPUTEPUEB [UIsl €ro
IIPUMEHEHUs caMO 10 cebe He MOXKET O0ECHeunTh JOCTHXKEHHE 337ad YIOJOBHOI'O 3aKOHOATEIbCTBA.
WHbie BOMPOCH! yCIOBHO-AOCPOYHOTO OCBOOOKICHHS OT HAKa3aHHs paCCMaTPUBAIOTCS B TOCTAHOBICHUU
[Inenyma BepxoBHoro Cyna P® ot 21 ampens 2009 roma Ne8 «O cyneOHON HpakTHKE YCIOBHO-
JOCPOYHOTO OCBOOOXKJIEHHSI OT OTOBIBAaHUSI HAKa3aHUS, 3aMEHbI HEOTOBITOW YacTH Haka3zaHus OoJjee
MSITKHM BHIOM HaKa3aHMs» .

3. OcBoOOKIeHNE OT YTOJOBHOTO HAKA3aHUS B CBSA3HM ¢ 00J1e3HbI0 (41.1,2 cT.81 YK P®).

OcBoOOXk/IeHUE OT Haka3aHUs B CBA3M OOJIE3HBIO SBISIETCA B ONPEAETIEHHOM CTelneHu
00OCHOBAaHHBIM BUIOM OCBOOOXKICHHS, IMOCKOJBKY IMOCTE COBEPUICHUS NPECTYIUICHUS B PEalbHOCTH
HOSIBIIIIOTCSL OOCTOSITENCTBA, paHee He yuTEHHbIe cyaoM. Kpome Toro, cocrosiHue OOJE€3HH MOMKET
BJIUSTh HA XapaKTep U CTENEHb ONACHOCTH JIMLIA MO0 AeaTh BOOOIE HEBO3MOXKHBIM JI0CTUKEHHE LIeTei
HaKa3aHUs, eciii 3a00J1eBaHue ABISETCS ICUXUYECKUM PAacCTPOUCTBOM, JHUILAOIIMM JIUIIO BO3MOKHOCTH
OCO3HaBaTh (PAKTUUECKHUH XapakTep U OOIECTBEHHYIO OMAaCHOCTb CBOErO MOBEACHMS JIMOO PYKOBOAMTH
uM. JlaHHBIE BUJBI OCBOOOXKAEHUS SBISIOTCS YCIOBHBIMHU, IMOCKOJBKY B COOTBETCTBUM ¢ 4.4 cT.81 YK
P®, nuna B ciiydyae MX BBI3JOPOBIEHUS 10 UCTEUYEHUS CPOKOB JIABHOCTH YTOJOBHOW OTBETCTBEHHOCTH
(cT.78) mnM JAaBHOCTH HCHOJHEHHs YrOJOBHOIO Haka3aHus (cT.83), MOryT MOJIeXaTh YroJOBHOMN
OTBETCTBEHHOCTH U HaKa3aHMIO.

[Topsimox M ycnoBHs OCBOOOXKIEHHS OMpEAEISIOTCS BUIOM 3a00JIEBaHUS: NCUXMYECKOE WU
uHoe TsKKoe. [l 0cBOOOXKIEHHS B CBSI3U C MCUXWYECKMM 3a00J€BaHHEM HEOOXOAMMO HaJIUYMe Kak
MEAUIMHCKOTO KPUTEPUs, YCTAHOBJIEHHOIO B OINpEACNEHHOM IMOpAJIKE, TaKk U OPHUINYECKOTO.
MenuuuHCKUM KpUTEepHA 3aKIII0YaeTcsl B HAIMYMM 3a00JI€BaHUS B BHJIE NCUXMUYECKOI'O PacCTpOICTBa,
ykazaHHoro B Ilepeune 3a0osieBaHuii, MNPENATCTBYIOLIMX OTOBIBaHMIO HakasaHus, K I[IpaBuiam
MEIUILMHCKOTO OCBHU/IETENILCTBOBAHUS OCYKAEHHBIX, IPEAOCTABISAEMBIX K OCBOOOXKIEHUIO OT OTOBIBAHUS
HaKa3aHMs B CBSI3U C OOJIE3HBIO», YTBEPKIEHHBIM NocTtaHoBieHHeM l[IpaBurensctBa PD ot 6 despans
2004r. Ne54%. IOpunuueckuii kputepuil oTpaxkaer neeKT CO3HaHHUS WM BOJIU OCYXIEHHOIO, B
pe3ysibTaTe KOTOPOTro, JUI0 HE OCO3HAET (PAKTHUECKOTO XapaKTepa M OOIIECTBEHHON OMACHOCTH CBOUX
nevictBuil (6e31eicTBY) TMO0 HE MOKET PYKOBOJUTH UMHU.

[Tpy HAMMYMKM MEIULIMHCKOTO U IOPUIUYECKOr0 KPUTEPHEB B Cy/lIeOHOM pa3OMpaTenbcTBe, CYyJI
0CBOOOKIAET JIMIIO OT HAKa3aHUs, a €CIIM yYKa3aHHbIE 00OCTOSATENLCTBA BBISBISIOTCS B MEPUO]] OTOBIBAHUS
Haka3aHMs, TO JIMLO OCBOOOXKIAeTCsl OT JAajibHEWIIero oTObIBaHUS HakazaHus. [Ipm stom B cya
HanpaBJIsIeTCsl MpeACTaBIeHne 00 OCBOOOXJAEHUU OT OTOBIBAaHMS HAKa3aHUS B CBSI3U C HACTYIUICHHEM
MICUXMYECKOTO PAcCTPOICTBa, 3aKJIIOUEHUE METUIIMHCKOM KOMHUCCHMHM U JIMYHOE JIeJO0 OCYKIAEHHOTO.

! Biomerens Bepxosroro Cyma P®. 2009. Ne 7.
2C3PD.2004. Ne 7. Cr. 524.



OcHoBaHUSI JaHHOTO OCBOOOXKICHUS UCKIIIOYAIOT KaKue-Inbo TpeOoBaHMs K MOBEACHHUIO JIUIIA B TIEPUO]
orObIBaHMs Hakazauus (1.5 cr.175 YUK P®). U B Tom u Apyrom ciaydae, 0CBOOOKIAEMOMY MOTYT OBITH
Ha3HA4YeHbl IPUHYIUTEIbHBIE MEPBI MEIUIMHCKOIO XapakTepa.

Yacts 2 c1.81 YK PO npenycmatpuBaeT 0cBOO0XKACHHUE OT JAIbHEHIIET0 OTOBIBAaHUS HaKa3aHUs
B Cly4yae BO3HMKHOBEHMSI Y BUHOBHOI'O MHOTO TSKKOTO 3a00JIeBaHUS, MPENATCTBYIOMIETO OTOBIBAHUIO
HakazaHuto. Taxke Uit 3Toro TpedyeTcs HaJuuue MEAULIUHCKOTO U I0pUInYecKoro Kkputepus. Hamnane
MEAUIIMHCKOTO KpUTEpUsS O3HA4YaeT HaIWYMe HHOTO TSDKKOrO 3a0o0JieBaHUs, MPEAYCMOTPEHHOIO B
ykazaHHoM [lepeuyne 3a0onieBaHMil, NPENATCTBYIONMX OTOBIBAHWIO HAaKa3aHHUA, a OPUANYECKUM
KpUTEpUEM SIBJISIETCS YCTaHOBIeHHE (haKTa MPEnsSTCTBUS JaHHOTO 3a0o0JieBaHUS OCYXIEHHOMY B
JanbHeeM OTOPIBAHUY UM HaKa3aHusl.

B cyn nampaBistoTcs npeactaBieHHe 00 OCBOOOXKICHHHM OT OTOBIBaHMS HAaKa3aHWs B CBS3H C
WHOU TSOKENONW OO0JEe3HbI0, BHOCHMMOE HAa4YaJbHUKOM HCIPABUTEILHOTO YUPEKACHUS WIM OpraHa,
WCIIOJIHSIOLIEr0 HAKA3aHUE U B KOTOPOM JIOJIKHBI COJIEPKAThCsl CBEJICHUS, XapaKTEPU3YIOLUE ITOBEICHUE
OCY>KAEHHOTO B MEpUOJ OTOBIBAaHMS HAKa3aHWs; 3aKIIOYCHHE MEAMIMHCKOW WM BpauyeOHO-TPYIOBOM
AKCIEPTHON KOMUCCHH; IMYHOE J1e710 ocyka¢HHOro (1.6 ¢T.175 YUK P®). IIpu 3TOM Ha cyn Bo3yiaraercs
HE O0SI3aHHOCTH IO OCBOOOXKIIEHHIO TAaKOTO JuIa, a mpaBo. CieayeT OTMETHUTh, YTO TpeOOBaHHS K
MOBE/ICHUIO OCYKAEHHOTO K 00s3aTelbHBIM M HCHPABUTEIbHBIM paboTaM, MPU3HAHHOTO WHBAIHIOM
[IEPBOW MJIM BTOPOM I'PYIIIbI, a TAKXKE M0 OTHOLIEHUIO K OEpEMEHHOMN KEHIIUHE C YCTAaHOBJIEHHOTO CPOKa,
3aKOHOM He mpenycMoTpenbl (.7 u 9 cr.175 YUK P®), nockoibKy JaHHBIE Haka3aHWs Ha3HAYAIOTCS
TOJIBKO TPYAOCIIOCOOHBIM JIUIIAM.

4. OTcpouka OTOLIBAHUS YTOJIOBHOTO HAKA3AHUS OCYKIEHHBIM

Cratesa 82 YK P® npenocraBnsieT mpaBo Ha OTCPOYKY OTOBIBAaHUSI YrOJOBHOTO HaKa3aHUs
OepeMeHHOW JKEHIUHE, J>XCHIMHE, WMerolmeld peO€Hka B Bo3pacte a0 14 yer, a B pegakiuu
OenepanbHoro 3akoHa Nel6-d3 ot 21.02.2010 roma — myxx4nHe, UMeroIIeMy ped€Hka B Bozpacte a0 14
JIET, €CJIM OH SBJISETCS EIUHCTBEHHBIM poauteneM. JlaHHOE OCBOOOXKAEHHE NPEJOCTaBISETCS U3
T'YMaHHBIX COOOpaXE€HHI B CBSI3U C BOBHUKHOBEHHUEM HOBBIX KU3HEHHBIX OOCTOSTENBCTB U (M) B LIEJSIX
o0ecrieueHrsT HOPMAJIBHBIX YCIOBHH JJsi ()OPMHUPOBAHHSI M BCECTOPOHHETO PAa3BUTHS HOBOTO UJICHA
obmiecTBa. Bmecte ¢ Tem, CpoK MpeIoCTaBICHUs OTCPOYKH, YBEITMUSHHBIN M0 COOOpaKeHUsI TYMaHHOCTH
¢ 3 no 14 ner, BcTymaer B mpotuBopeune c¢ mosioxeHusmu cr.83 YK P® B ciywae, ecnu nuiiom
coBepuiaercs He 0co00 TshHKKOoe mpecTymieHue. JlaHHas cTaThsl TpeaycMaTpUBaeT o0O0sA3aTeNbHOE
OCBOOOKJEHHE OT OTOBIBAHMS HAKa3aHUS B CBS3M C MCTEUEHHEM CpOKa JaBHOCTH OOBHHHUTEIBHOTO
MpUroBopa. B WacTHOCTH, MIPU COBEPIIEHUU TSHKKOTO MPECTYIUICHUs (HE TOBOPS YK O MPECTYIJICHUH
HEOOJbIION WIM CpeAHEW TSKECTH) MAaKCHUMaJlbHbI CpOK JaBHOCTH paBeH 10 romam, yTo ropasuo
MEHBIIIEe UIUTEIBHOCTH OTCpouku B 14 mer. Bc€ 310 Bpems, xak BepHo 3amedaeT O.B.TromHskosa,
BO3MOXKHOCT Kapbl BUCHT Haj Heil, Kak «J[aMOKIOB Meu», mpecieays eé B popme crpaxa’. Bpsg mm
TaKo€ COCTOSIHHME Oy/IeT MOJIOKHUTEIbHO CKa3bIBaThCsl Ha (POPMHUPOBAHHMH OYIYIIETO WieHa OOIIEeCTBa,
9TO, COOCTBEHHO, U SIBJISLIOCH IEPBOHAYAIBHO IPUYUHONU OTCPOUKH OTOBIBAaHUS HAKA3aHMUS.

JlanHast oTcpouyka He MPEAOCTaBISIETCS JIMIAM, OCYXIEHHBIM K JIMILIEHUIO CBOOOJBI HAa CPOK
CBBIIIIE TMATU JIET 32 TSHKKUE UM 0CO00 TSKKHE MPECTYIUIeHUs NpoTUB TUYHOCTH (1.1 ¢1.82 YK PO).
[TonobHoe orpaHnyYeHHe BHI3BAHO COMHEHHUEM 3aKOHOJATENSl B TOM, UYTO TAKOE JINIIO CMOKET JOJKHBIM
00pa3oM BOCIIUTATh CBOETO peO&HKA B AyXe COONIOCHUS MPABUI OOIISKUTHUS U YBAKEHHS TIPaB, CBOOO/T
W 3aKOHHBIX MHTEPECOB JPYruX Jni. [ OTCpOYKH OTOBIBaHHS HaKa3aHWs B CYJ MPEACTABISIOTCS
MIOMHUMO TIPEJICTaBICHUS 00 OCBOOOKIEHUH M0 YKa3aHHBIM OCHOBAaHUSM, XapaKTEPUCTUKA OCYXIAEHHOMH,
MEIUIIMHCKOE 3aKJIIoueHHEe 0 OEpeMEHHOCTH WM CIIpaBKa O HaJIM4YUU peOEHKa, CIpaBKa O HATUYHUH Y
TUIA SKUIbS W HEOOXOMUMBIX YCIOBUH s TPOXKUBaHUS C PEOEHKOM, a TaKXke IUYHOE el
ocyXJI€HHOro suua. Ecium cBoero »kuibs y HEro HET, TorJaa HEOOXOAMMO MUCBMEHHOE COTrjacue

! Triommsxosa O.B. Hekotopsie mpo6ieMbl 0CBOGOXKICHHS OT YIOIOBHOTO HakasaHms / MexIyHapoaHOE M HALMOHAIBHOE
YTOJIOBHOE 3aKOHOJATEIILCTBO: MPOOIEMBI I0pHINdecKoi TexHuku. Marepuansl |1l MexayHaponHo# HaydHO-TIpaKTHYECKON
KoH(pepeHnuH, cocTosBmIeics Ha opua. hak. MI'Y num. M.B.Jlomonocosa 29-30 mas 2003 r. / OtB. pen. Komuccapos B.C. —
M.: JlekcOcr, 2004. — C. 177.



POJICTBEHHUKOB MPUHATH UX ¢ PEOEHKOM M MPEJOCTABUTh UM >KUIIBE C HEOOXOAUMBIMU YCIOBUIMHU JUIS
npoxuBanus (4.3 c1.177 YUK P®). B HoBoil pegakuuu c1.177 YUK P® (4.3) Ha anMuUHHCTpaLHIO
UCIIPABUTEIBHOTO YUPEXKICHUS BO3JIOKEHA 00S3aHHOCTh HAPAaBUTh B CYJl XOJaTalicTBO (MpeCTaBlIeHUE)
00 oTcpouke OTOBIBAaHUS HaKa3aHWUS C YKA3aHHBIMHU JIOKYMEHTAMH, XapaKTEPUCTHKOW OCYXKAEHHOTO U
JIUYHBIM JIEJIOM.

3a OCYXAEHHBIM JIMIIOM, KOTOPOMY IIPEJOCTaBI€HA OTCPOUYKAa OTObIBAaHUS HaKa3aHUS
OCYIIECTBJISIETCSI KOHTPOJb cO 1HS MpuObITUs (4.7 ¢T.177 YUK P®) u B Te4eHUU BCETO CPOKa OTCPOUYKH
(ct.178 YUK P®). OcBOOOXKACHHOE JUIO OJIKHO SIBUTHCS B YTOJIOBHO-UCIOJHUTEIBHYIO MHCIEKIHIO
HE Mo3/IHee TPEXTHEBHOTO CpOKa co AHs MpHUObITH. B ciydae ero HempuObITHS B JBYXHEICIbHBIN CPOK
CO JHS OCBOOOXICHHWS YrOJOBHO-HCIIONHUTEIbHAS MHCHEKIUS OCYIIECTBISET IepBOHAYAIbHbIC
PO3BICKHBIE MEPONPUATHS, a IPU HEOOHAPYKEHUU — OOBSIBIISIET PO3BICK JIHIIA.

Ecnu mocne mpenocTaBieHHs OTCPOYKHA OCBOOOXKIEHHOE JIMIO YKIIOHSETCS OT BOCHUTAHUS
pebEHKa U yXxoJia 3a HUM, YTOJIOBHO-HCIIOTHUTEIbHAS MHCIEKLIUS OOBSIBISIET eMy Hpenynpexaenue (1.1
c1.178 YUK P®). Ecniu mociie 3Toro Mo MpoaoiiKaeT YKIOHITHCS OT BOCIIUTAaHUS peOEHKA U yxo/a 3a
HUM JHO0 OTKa3zajgachb OT peOEHKa, YroJOBHO-UCIOJHUTENBbHOM HMHCIEKIMEeH HampaBiseTcs B CyA
MpeACTaBIeHUE 00 OTMEHE OTCPOYKM OTOBIBAHMSI HAaKa3aHUS W HANpPABICHUU €ro JUisi OTOBIBaHUS
HaKa3aHus, Ha3HAYeHHOTo HpuroBopoM cynaa. [Ipu 3Tom B coorBercTBUM co cT.69 CeMeiHOro Kojekca
P® (B nanbueiimiem — CK P®), matb, a paBHO OTell, MOTYT OBITh JIMIIEHbI POAUTEIBCKUX IPaB, a HaJ
pebEHKOM ycTaHOBIEHa omeka win nonedutenbcTBo (cT.145 CK P®). Takxke BO3MOXKHO OCTaBJICHHE
pebEHKa y pOJICTBEHHUKOB, B TOM YHCIIe, ¢ coracus pebéHka, gqocturmero 10-meTHero Bo3pacra (ctT.57
CK P®) nubo ero HampaBieHHE BMECTE C OCYXIEHHBIM JTUIIOM B UCIPABUTEIBHOE YUPEKIEHHUE, I/Ie OH
Oynet Haxomutbes B Jlome pedénka (ct.100 YUK PO).

Cornacto m.4 c1.178 YUK P® nociie noctrkeHnn peOEHKOM YEThIPHA/IIIATUIICTHETO BO3pacTa
1100 B CiIydae ero CMEpTH yroJOBHO-UCIIOTHUTENbHAS HHCICKIIHS TI0 MECTY KHUTEIbCTBA OCYKIEHHOHN C
y4€TOM XapakTepa W CTEHEeHH OOIIEeCTBEHHOM OMacHOCTH COBEPUIEHHOTO MPECTYIJICHUS, MOBEICHUS
OCY)KAEHHOTO, €r0 OTHOIIECHUS K BOCHHTAaHUIO PEeOEHKA, OTOBITOrO M HEOTOBITOrO CPOKOB HaKa3zaHUS
HaMpaBIIeT B CyJl MpelCTaBiIeHHEe 00 OCBOOOXKIEHUHU OCYKIEHHOM OT OTOBIBaHMS OCTaBIICHCS YacTH
HaKa3aHWs WIK O 3aMEHE OCTABIICHCS HEOTOBITOW YacTH HaKa3aHUs OoJiee MATKAM BHJIOM Haka3aHus. B
HOBOM penakuuu cT.82 YK P® 3akoHOmaTens npeaycMOTpen peryaIupoBaHue CUTYalllH, Korjaa peOEHOK
JOCTUT Bo3pacta 14 et u K 3ToMy Hepuoj UCTEK CPOK, paBHbIN CpoKy HakazaHus. [Ipu coOmropenun
JIMLIOM YCIIOBUM OTCPOYKH M €ro HCHPABICHHH, CYJ MOXKET MPHUHATH PEIICHHE O COKPAIIEHUH CpPOKa
OTCPOYKH OTOBIBaHHS HaKa3aHUS U 00 OCBOOOXKIEHUHU OCYXKIEHHOTO OT HAKa3aHWs WJIM OCTaBLIEWCS
YacTH HAKa3aHHs CO CHATHEM CYIUMOCTH (4.4).

B 4.1 ¢1.82 YK P® He ycraHOBIIEHO OrpaHMUYEHUN 110 BUJAM Hakas3aHus, ogHako B cT.177 YUK
P® roBopurcs, uYTO OTCpOUYKAa MOXKET NPENOCTABIATHCA IO YKAa3aHHBIM OCHOBAHUSIM JIMLAM,
OTOBIBAIOIIMM HaKa3aHHE B MCIPABUTENBHONW KOJIOHHH, TO €CTh HCKIIOYUTENHHO INPU Ha3HAUYCHUU
HaKa3aHUs B BUJIE JIMIIEHUS CBOOO b, [loMrMO TOTO, UTO TaHHYIO HEUETKOCTD JKEJIaTeIbHO YCTPAHUTH B
3aKOHOAATETFHOM TIOpSAIKE, IIeNeCO00pa3sHO TakkKe pPAacCMOTPETh BO3MOXKHOCTH MPEIOCTABICHHS
OTCPOYKH OCYXKJIEHHBIM, UMEIOIINX MaJOJIETHUX JETEH OT TaKOro BHJA HAKa3aHHs, KaK COJEp)KaHHE B
JUCLUIIIMHAPHOW BOMHCKOM yacTh. McXoas U3 pelakiiii MHCTUTYTa OTCPOUKHM Hakazanus ot 21.02.2010
rojia, COIVIaCHO KOTOPOW TaKoe MpaBO TEMepb MOXKET MPEAOCTaBIATHCS U MYKUMHE, aKTyaJbHOCTb
MpeAJiaraeMbIX U3MEHEHUN BO3PACTaeT.

5. OTcpouka oTOBIBAHUS HAKa3aHHUA 00JIbHBIM HAPKOMAHUEH.

B cootBerctBuM co cT.82-1 OCYXIEHHOMY K JIHMIIEHHIO CBOOOBI, NMPU3HAHHOMY OOJBHBIM
HapKOMAaHMEW, COBEPIIMBIIEMY BIIEPBBIE IPECTYIUIEHHE, NpeaycMoTrpeHHoe 4.1 c1.228, u.l c1.231 u
c1.233 YK PO, 1 u3bsBUBLIEMY KeTaHHUE T00POBOJIBLHO MPOUTH KypC JIEYEHHs] OT HAPKOMaHUH, a TaKkkKe
ME/IMKO-COIIMANIbHYIO peabuINTaINIo, Cyl MOXET OTCPOUYUTH OTOBIBAHWE HAaKa3aHWE B BUJAC JIMIIECHUS
cBOOO/IBI 10 OKOHYAHHUS JICUEHUSI U MEIUKO-COLMaIbHOW peaduinTannu, Ho He 6oJjiee yeM Ha MATh JIeT.
Ecnu  ocyka€HHBINA, KOTOpoMY ObUIa NpEIOCTaBlieHAa COOTBETCTBYIOIIAs OTCPOYKA, OTKazajlcs OT
MIPOXOKICHUSI Kypca JIeYeHHs] OT HapKOMaHUH, a TaKKe€ OT MEIUKO-COLMAIbHOW peabmInTaluu WiIH



VKJIOHSIETCSL OT JICYCHHUS TTOCIIE TIPEIYIPEkKACHUS, O0BSIBICHHOTO OPraHOM, OCYIIECTBIISIONINM KOHTPOJIb
3a MOBEICHUEM OCYXAEHHOTO, CyI MO MPEAOCTABICHHIO 3TOTO OpraHa OTMEHSET OTCPOUYKY OTOBIBAHUS
HaKa3aHUs M HaNpaBsIeT OCYKACHHOTO JUIsi OTOBIBaHMS HaKa3aHWs B MECTO, HAa3HAYCHHOE B
COOTBETCTBUHM C TpuUroBopoM cynaa. Ilocie mpoxokIeHust Kypca Je4YeHHs OT HAPKOMAaHUU U MEIUKO-
COIMAILHOW peaOWIIUTAIlMM U TIPH HAJHMYUM OOBEKTUBHO TOATBEPXKIEHHON PEMHUCCHH, JTUTEIBHOCTD
KOTOPOH IMOCIIe OKOHYAHUS JICUCHUS] U MEAMKO-COLUAIBHON peabUINTallii COCTaBIAET MEHee JBYX JIET,
CyA OCBOOOXKIAET OCYXIEHHOTO OT OTOBIBAHWS HAKa3aHWs WM OCTABIICHCS 4acTW HakazaHus. [Ipu
COBEPIICHHH HOBOTO MPECTYIUICHUS CYJ OTMEHSET OTCPOYKY M Ha3HA4YaeT HaKa3aHHWE 10 IMPaBUIIAM,
npeaycMoTpeHHBIM 4.5 ¢T.69 (4.4 ¢1.82-1 VK) mn ¢1.70 YK P® (4.5 c1.82-1 YK POD).

1.7 Jlexnusa Ne 7 (1 gac)
Tema: AMHMCTHSI KAK YHMBEPCAJBbHbIN BHI 0CBOOOK/IEHHUSI OT YrOJOBHOW OTBETCTBEHHOCTH U
HaKa3aHMUA
1.7.1 Bonpocsl JieKuu

1. Bo3HUKHOBEHUE U Pa3BUTHE UHCTUTYTa AMHUCTUU B POCCUHCKOM IPaBE.

2. TlonsaTue u mpaBoBas CYIIHOCTh aMHHUCTHH.

3. OminMyMe aMHUCTHU OT HHBIX BHUJJIOB OCBOOOXKIEHHMS OT YIOJIOBHONM OTBETCTBEHHOCTH U
HaKa3aHMsL.
[Topsinok u3nanus akToB 00 aMHUCTHH.
[Topsiox npUMeHEeHUs: aMHUCTUU Ha PA3JIMYHBIX CTAJUSAX YTOJIOBHOTO CYJONPOU3BOACTBA.

ok~

1.7.2. KpaTkoe coaep:kaHue BOIPOCOB

1. Bo3HMKHOBeHHe ¥ Pa3BUTHE HHCTUTYTAa AMHUCTHH B POCCHICKOM NpaBe

JUis u3yyeHHsT BO3HUKHOBEHHS M pa3BUTUS MHCTUTYTa aMHUCTHH B POCCHUHCKOM IIpaBe
HE0O0X0MMO O0pamaTeCsi K JOMOJHUTENFHON JHTEpaType, YKa3aHHOW B CIHCKE, a TakKe B WHBIX
MCTOYHHKAX, B YACTHOCTH, ITOCBSIEHHBIX U3YYECHUIO HCTOPHU U TOCYIapCcTBa 3apyOek HBIX CTPaH.

2. IlonsiTHe U MPaBOBasi CYLIHOCTH AMHHUCTHH.

[Ipoo6Gpa3zoM aMHHCTHH B UCTOPUYECKOM AaclEKTe SIBISETCA APEBHEE IPaBO IMOTEPIEBIIETO
npouiath 00M4YMKa, YTO B MHIWBUIYaTbHBIX OTHOLIECHUSX SBISIETCS Pa3yMHBIM, €ECTECTBEHHBIM MPABOM,
XapaKTEPU3YIOIIUM CBOOOIY MOBEEHUS U OTBETCTBEHHOCTH CTOpOH. [1o Mepe dopmupoBanus odiecTra
U TOCy/IapCcTBa JaHHOE MPaBO MOCTEMNEHHO CTAN0 MPUMEHSTHCS Ha OOIIECTBEHHOM U TOCYAapCTBEHHOM
ypoBHsix. [TogoOHast TpaHcopmalivs He MOTJIa HE IPUBECTH K yTpaTe CBOET0 U30MPATEIHHOTO IEUCTBHS,
YTO CIENYEeT MpPHU3HATh CYIIECTBEHHBIM HEJOCTATKOM JAaHHOTO MHCTUTYTA, MPENATCTBYIOLIEMY B
KOHEYHOM CU€TE 3a/1auaM YrOJOBHOTO 3aKOHOJATENbCTBA U TOCTUKEHUIO LIeJIeH HaKa3aHUsl.

[ToaToOMy HE YIUBHUTENBHO, YTO C JAPEBHUX BPEMEH aMHUCTHUS OTHOCHJIACH K UYPE3BBIYAMHBIM
MepaM, a MpuMeHeHne e€ 00yClIaBIuBaIOCh HE WHAYe, KaK Pajay BHICIIUX COOOpakeHUH T'YMaHHOCTH U
TIOJINTHKYU TIPEJICTABUTEIIEH BJIACTU, BCJIEICTBHE YETO MPUOCTAHABIMBAIOCH JIEHCTBUE PaHEE MPHUHATHIX
3aKOHOB, PETYJIUPYIOIINX OXPaHsAEMbI€ OTHOUIEHUSI MEXIY FOCYyJapCTBOM U HpaBOHapyI_HI/ITeJ'IeMl. Bepno
ykazpiBaeT W.J.MaporynoBa, 4To aMHHUCTHsSI CBOE Ha3HAu€HHUE OOJIbIIE HWMeENa IS MPEeCTYIUICHUH
MOJIMTHYECKOT0 XapakTepa U 4Yallle MPUMEHSJIAch MOoCie MOJIUTUYECKUX NMEPEBOPOTOB K MOBEPKEHHBIM
HpOTI/IBHI/IKaMz. OnHako, eclii YYUTBIBaTh, UTO BCE MOJIMTHUECKHUE TIEPEBOPOTHI B CBOCH OCHOBE CO/IEPKAT
CTpEMJICHHE K BOCCTAHOBJICHHIO CIPaBEAIMBOCTH (MyCTh MOPOW CYOBEKTHBHONM WMIU 1O 3aKOHAM
TICUXOJIOTHH TOJIIHI), TO U3 ITOTO BHITEKAET BBIBOJI, YTO AMHUCTHS SIBJISIETCS, C OJTHOW CTOPOHBI, )KECTOM
«BEJIMKOAYIIUS» BIIACThJIEPKAIIMX, 4, C IPYrOM CTOPOHBI, HEKUM MPEAOXPAHUTEIbHBIM KJIAMIAHOM JJIs
CHWKEHUS HAMIPSHKEHHOCTH B OOIIECTBE BO M30€KaHUE HOBBIX ITEPEBOPOTOB.

Jnst 3TOro cuMrtaercs AOCTATOUYHBIM HEWTpPAIM30BaTh OPraHU3aTOPOB U PYKOBOAMUTENEH

! Maporynosa M.JI. AMHHCTHS M [OMHIOBAHHE B POCCHHCKOM 3akoHomaTembcte. — M.: 3AO «busHec-mxona «MHTen-
Cunre3»». —1998. — C. 7.
% Tam xe.



MTOJINTUYECKOTO JIBUKEHHUSI, aKTUBHOCTh KOTOPOrO IMPEBBICHIIA ONpeNeNEHHbIN ypoBeHb. [locie 3toro
JHEPrusi Macc Majo 4YeM OTJIMYaeTcss OT OpPOYHOBCKOTO JBMIKEHHS, HE MPEICTABISIONIETO 0C000i
OMACHOCTH [UJIsl IIeJICHAIPABIEHHOW TrOCYAapCTBEHHOM opranuzauuu. Tem Ooisiee, 4TO IpUMEHEHHE
aMHUCTHU O3HAYaeT MPU3HAHME YeJIOBEKAa BMHOBHBIM B COBEPIIECHUU NPECTYIUICHUS, YTO MOXKET Yy
WHJMBHJIa BbI3BaTh IICUXOJOTMYECKUM KOMIUIEKC BHUHBI, KOTOPBIM M JIEKHUT Yalle BCEr0 B OCHOBE
YIpaBJICHUS YETIOBEKOM.

K BO3HHMKHOBEHHIO, Pa3BUTHUIO M CYHIECTBOBAHHWIO AMHUCTUM IPHUBEIO MPOTUBOPEUUE MEKIY
3aKOHOMEPHOCTSIMH MHPOYCTPOMCTBA M 3aKOHOMEPHOCTSIMU DPa3BUTHsS OOIIECTBA, TOCYIapCTBa, MpHU
KOTOPBIX HOPMBI YTOJIOBHOI'O 3aKOHOJATEIbCTBA HE YYHUTHIBAIMW MEPBbIE B JAODKHOM Mepe, a Takke He
YCTPaHSUIH MEPBOMPUYHHEI, MOPOXKIAIOININE MPECTYITHOE MOBEACHUE U YCIOBHUS, CIIOCOOCTBYIONINE €T0
BO3HUKHOBeHHIO. [1o cymiecTBy, B TakoM 0OIIECTBE U TOCYIApCTBE JIMOO CYIIECTBYIOT MPENSTCTBUU IS
TAQPMOHWYHOTO PAa3BUTHUS JMYHOCTH M €€ >KM3HEHHOW camMopeanu3anuu b0, MycTh HE BCeraa
OCO3HaHHO, HO MHJUBUy HABS3bIBAKOTCS MOJIEIIN IIPECTYIHOTO MOBEIEHUS, CUCTEMA UCIIOJIB30BAHUS WU
BO3JICHCTBUSL HA YTO OTpaboTaHa BEKAMHM W THICSYENICTUSMHU. Yalie BCEro B pPeaTbHOCTH HMEETCS
COBOKYIHOCTh YKa3aHHBIX YCJIOBUH. 3a TAaKOW CHUTyallMell CKpBIBAIOTCS OYEBUJIHBIE MHTEPECHI: €CIU
CYHIECTBYET TPECTYIUICHUE W TPECTYIHOCTh, TO BO3HHKACT HEOOXOJMMOCTh W OOOCHOBAHHOCTH
CYILLIECTBOBAHUS IMPABOOXPAHUTEIBHBIX OPraHOB M COOTBETCTBYIOLIEH cUCTeMBbl. WX cymiecTBoBaHue
HEpa3phIBHO CBS3aHO C DJKOHOMHYECKOW 0a30i, MAIOMIMX BO3MOXXHOCTb [UJISi KU3HM M Pa3BUTHUA
paboTHMKAaM JaHHOM cucTeMbl, UX Jete u T.0. [nsg obecriedeHuss «CTaOMIBHOCTH» CHCTEMBI
HE0OXOIMMO YITPaBJICHUE HA Pa3HBIX YPOBHSX, U HAa KAKIOM BO3MOXKHO ()OPMHUPOBAHHE M pPEaTH3AIIHS
SKOHOMHUYECKUX MHTEPECOB B CaMbIX 3aByaJIMPOBAHHBIX (hopMax.

Crnenyer mnpu3HaTh, YTO BOIPOCHl YIPABJICHHUS AaKTyaJlbHBI JJIg JIO00OTO oOIecTsa u
rocy/apcTBa: B OOIIECTBE YCTAHABIMBAIOTCS OIpPENEIEHHBIC MpaBWiIa M HOPMBI OOLIEKUTHSA, Oe3
KOTOPBIX HEBO3MO’KHA OMPEACNEHHOCTh U MOPSAOK. OnacHbIM SIBIISETCS, KOTJa MpEphIBaeTCs oOpaTHas
CBSI3b MEXKJy VYIPABUTEISIMH U YIPABISEMBbIMU, B pe3yjibTaTe 4Yero HeoOXxoaumas HHPopMaius He
JOXOAUT /O JIMIAa, OTBETCTBEHHOTO 3a IMPUHATHE IMPABOBOTO PEIICHUS Pa3IUYHOr0 Xapakrepa oo
UCKaXKaeTcsl J0 HeaJeKBaTHOTro cojaepkanus. [lpusnanue B Poccum denoBeka, ero mpaB U cBOOOA
BBICIIICH IICHHOCTBIO M TIPEJIOCTABICHUE €My IIpaBa Ha CylIeOHYIO 3aluTy 0€3 KaKuX-JIM0O OrpaHUYCHHH
SBIIETCS TEM KaHAJIOM, KOTOPBIN cmoco0eH HOpMAallu30BaTh MoJiokeHue B obmiectBe. Ho B peanbHOCTH
CYJIbl HE BBITMOJHSIOT BO3JI0’KEHHBIE HA HUX 00513aHHOCTH.

[IpuMeHeHre aMHUCTUU ONPEACINIAIOTCS HEPEAKO KOHBIOHKTYPHBIMU MHTEPECAMH U PAa3BUTHEM
KU3HEHHOM CHUTYyallud, 0 4€M HArJIAIHO JIEMOHCTPUPYIOT MCTOpUUYECKHE TpuMepbl. Tak, 3a mepuoj ¢
ceHTs10ps 1918 mo HostOpb 1920 roas! Obw10 9 amuucTHi, B 1922 rony — 6, B 1923 — 8, B 1924 -3, B 1925
— 7, B 1926 — 5 amuucrmii’. Tor HMCTOPUYECKUHN TMEPUOJ XapaKTEPU30BAJICA TEM, YTO INPUMEHECHHIO
aMHHUCTHI TIPEIIIeCTBOBAT TEPPOp, pempeccuu U Oopbda ¢ «IIPECTYMHBIMUY MOCATATENLCTBAMU Ha
OOIIECTBEHHBIN CTPOM U YCTAaHOBIICHHBIN PEBONIOIIMOHHBIN «TIOPSIIOK.

[IpoTHBOPEYUBOCTS TOCYIAPCTBEHHOW TIOJMTHUKH, BEAYIIEH K MacCOBBIM BOJHEHUSM U
MOCIEAYIOIUM TPUMEHEHUEM aMHUCTHH JOMOTHSAETCS] CBOMCTBOM UX HEM30UPATENbHOCTH, YTO SBIISIETCS
CaMBbIM CEpbE3HBIM HEIOCTATKOM JAaHHOTO BHJA OCBOOOXIEHHUS OT YTOJOBHOW OTBETCTBEHHOCTH U
HaKa3aHUs U HE MOXET HE MPHUBECTH K HETAaTUBHBIM MOCIEACTBUSIM BOOOIIE, XapaKTEPHBIM MPUMEPOM
YEero MOXET CIYXHUTh MeYaabHO W3BeCcTHas amHUcCTUA 1953 roma, Korga mocie pa3o0iaueHusl «KyJibTa
muyHocTi» M.B.CtanuHa, OT KOTOPOro MOCTpajalud B OOMBIIEH CTENEHU JUIA, MOBEASCHHE KOTOPBIX
OTPEIEISIIOCh TIOJUTUYECKUMH COOOPaXKEHHUSIMU JTUOO MO MPUYHHE POJCTBEHHOM CBS3M C YKa3aHHBIMU
JTUIAMH, U3 TIOPEM, KOJIOHHI OBLIH OCBOOOKICHBI JIUIA, COBEPIIUBIIE OOBIYHBIC HACHIbCTBEHHBIE WITH
WHBIE OmacHble mpecTyrieHuss. O TOW XK€ HEMOCJIeI0BAaTeIbHOCTH U HECTIOCOOHOCTH TPEICTaBUTENEH
BIIACTH 110 0OECTIEUYCHHUIO TIIAHOBOTO YIIPABIEHUS CUTYAIEH B TOCYapCTBE CBUIETENILCTBYIOT aMHUCTHH
90-X TOJ0B B OTHOIICHHH JIWI], Y4aCTBYIOIIUX B cOOBITHAX 1991-1993 romor B Poccum, cBsSI3aHHBIX C
BoopykéHHbIMH KOH(puKkTamu Ha CeBepHoMm KaBkase, Jlarecrane, Ueune.

[ToaToMy HecnydaliHBIM CIeAyeT MPU3HATh CO3JaHHWE B TMPAKTHUKE NPUMEHEHUS aMHUCTUH
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YHUKQJIBbHOW CUTyallMH, Koraa nocraHosieHue ['ocynapcreennoi J{ymer PO ot 26.05.2000 roma Ne398-
I T/ «O6 00bsiBeHUU aMHUCTHU B CBsi3u ¢ SS5-neruem I[lobGenst B Benukoii OTedecTBEHHON BOWHE B
1941-1945 romax»® eé AeHCTBHE PACIPOCTPAHSIIOCh HA HEKOTOPHIC KATETOPUM JIHI  (HArPaXKIASHHBIX
opaenamu u wmepamsimu CCCP mmbo Poccum, a taxke wuBanmuaoB | wmm Il rpynmsl; GOIBHBIX
TyOepkyné3oM, otHecEHHBbIX K | mmum Il rpynme ydéra), HE3aBUCHMO OT TSXKECTH COBEPIIEHHOTO
MPECTYIUICHUs, a yKe depe3 Mecsi nocraHoBieHueM ['J[ PO ot 28.06.2000 roga Ned92-111-I']] Obuim
BHECEHBbl M3MEHEHMs, OTMEHSIOUINE JaHHYI0 HOpMY €O AHS ero oguiuansHOro omnyOiaukoBaHus. B
pe3yabTaTe 4acTb OCYKIEHHBIX OBbUIO OCBOOOXKICHBI 1O JAaHHONH aMHHUCTUH, a JPYT'He B CXOJHOH
CUTyalluu — HeT. BrociencTBUM OT HECOrNacHBIX JIUI, HE YCHEBUIMX OCBOOOJIUTHCS B MEPUOJT ACUCTBUS
IpeXHeW peJakuy MOCTaHOBICHHUS 00 aMHHCTUH, ObLI0 oOpamienune B Koncrurynuonnsiii Cyn PO mo
BOIIPOCY KOHCTUTYLIHOHHOCTH BHECEHHOTO B noctaHoBieHue ['J| PO u3meHeHns no orpaHM4eHuIo Kpyra
JIMII, TOJUIekKAIUX OCBOOOXICHUIO OT YroJIOBHON OTBETCTBEHHOCTHM M HakazaHus. Ho jxamoba ux He
Obl1a ynoBieTBopeHa. bosnee toro, I[ToctanoBnennem Koncrurymumonnoro Cyna P® ot 05.07.2001 roma
Nell-IT Obuto mnpuszHaHo mnporuBopevamiuM Koncrutynuun Poccun BHECEHHBIX HM3MEHEHUH B
noctaHoBieHre [ocymapctBeHHoW  Jlympl 00 aMHHCTHH, KOTOPBIMH JICHCTBHE HM3MCHCHHM
IIPOBO3IIIAIIAIOCH C MOMEHTA UX OIyOJUKOBaHUS.

B ykazannom IlocranoBiaenun Koucturynuonnoro Cyna P® BpemeHHoe neicTBHE akTa 00
aMHHUCTHH, PaCIpOCTPAHSIIONIEE ACHCTBUE HA YKa3aHHbIE BbIIIE KATETOPUH JIUL HE3aBUCUMO OT TSXKECTH
COBEpPHIEHHOTO MPECTYIUIEHUs OBLJIO MPHU3HAHO HE HUMEIONIMM HOPUIUYECKOW CHIIBI BOOOIIE U B
OTHOIIEHWU HX OBLIO BOCCTAaHOBJEHO JEWUCTBHUE YTOJIOBHBIX 3aKOHOB. Bmecrte ¢ Tem, nuuna, yxke
OCBOOOKAEHHBIE MO YyKa3aHHBIM OCHOBAHHSIM, BHOBb K OTBETCTBEHHOCTHM HE MpPHUBIIEKATUCH. Takum
00pa3oM, B MCTOPUYECKOH CHUTYallMH TOJBKO KOHBIOHKTYPHBIMH COOOPaKEHHSIMH MOXHO OOBSCHUTH
MIpeIoCTaBlIeHnEe OCBOOOKIEHHS 0e3 KaKuX-11u00 OrpaHUYeHUil, a 3aTeM peaHuMaIusl OCHOBHBIX Hayal U
Lelel yrojloBHOTO 3aKOHOAATENbCTBA. TakoMy IIOJIOKEHUIO Jel C IPUMEHEHHEM aMHUCTUU
crocoOcTByeT, Kak BepHO ykaszana, M.J.MaporynoBa, TOT (axT, 4TO BOIPOC O MPABOBOM CYITHOCTH
AMHICTHH B TEOPHH HE PACKPHIT 10 KOHI[a’. B OTHOLICHHH TPABOBOI PHPOIBI AMHHUCTHH CYIIECTBYIOT
pa3iMyHble TOYKU 3pEHUS. BONBIIMHCTBO CKIOHSETCS K TOMY, YTO AMHHUCTHUS SIBJISIETCSI HOPMATUBHBIM
aKTOM, MTOATBEPIKIECHUN YET0 MOXKET CIIykUTh Hannuue B YK P® c1.84 «AmMHUCTHSY.

JleficTBUTENBHO, JaHHOU CTaThEN OMpeenéH YCTaHOBICHHBIM MOPSAI0K U TPaHULIbI TPUMEHEHUS
aMHUCTMM TI0 OTHOIICHHIO HEOINpEeAENEHHOro0 Kpyra JHI, YTO CBHJAETENbCTBYET O HOPMAaTHUBHBIM
xapaktepe aMHUCTHUH. OIHAaKO HOPMAaTHBHBIE AKTHI, IPENYCMATpUBasi MOJEIN OTHOIIEHUN Y4aCTHUKOB
CTOPOH B Pa3JIMUHBIX CUTYyallUsX, oOpalleHbl B Oynayllee BpeMs, TOr/la Kak aMHHUCTHS PaclpOCTpaHseT
CBOE JieiicTBHE, KaK MPAaBUJIO, HA Y)K€ COBEPUIEHHBIE €IHUS, U3MEHSA, TAKUM 00pa3oM, YCTaHOBIIEHHbIE
IIpaBWJia MOBE/IECHUS U B OJTHOCTOPOHHEM MOpsAKe. B oTirune oT HOpMAaTHBHOIO JIMIIb UHAWBUTYaIbHBIN
aKT MOXKET YCTAaHaBJIMBaThb, M3MEHATh WJIM IpPEKpallaTh MpaBa U OOS3aHHOCTH KOHKPETHBIX JHI[ B
KHU3HEHHOM cuTyanuu. Ho 310 OosbIie NOX0ANUT B OTHOIIEHUH TIOMHUJIOBAHHUS, @ HE AMHUCTHH.

CTouT OTMETUTH U TaKOM MOMEHT. B mocTaHoBiI€HHM O NIPUMEHEHUU AMHHUCTUH, U3/1aBAEMOM
Takke ['ocynapcteenHon [Jymoi P®, kak mpaBuio, yKa3plBacTCs, YTO aMHHUCTHS PAcIpOCTPaHAETCS Ha
NeNCTBUS, COBEPIIEHHbIE 10 €€ u3aHus. B oCHOBE Takoro peryiMpoBaHUs MOXKET JieXkKaTh MOCTYyJaT O
MPOIIEHUH TOCYAApCTBOM JIMII M HPECTYIUIEHUI 1O TOr0 MOMEHTA, KaK CTajJO0 M3BECTHO 00 aMHUCTHH.
Ecnu nmocne 3toro numa npoaosKaloT CBOIO MPECTYNHYIO JEATENbHOCTh, TO BIOJHE OYEBUJIHO, YTO Ha
Takue JCUCTBHS YK€ HE MOXKET paclpOCTPAaHATbCS AaMHUCTHS, TaK KaK d3TO BENET IpPOCTO K
Oe3HaKa3aHHOCTH. B Teopuu M 3aKOHOJATENbCTBE NMPU3HAHO M YCTAHOBJIEHO, YTO HOPMATHUBHBIE AKThI
MoJyIeXkar OIyOJMKOBAHUIO Il BCeoOllero cBeiaeHus. MOXHO He paccMaTpuBaTh, YTO HE KaXKIbIH
IpaX/JIaHUH CBOEBPEMEHHO YHUTaeT O(UUHUAIbHYIO JUTEpAaTypy U MOTOMY MOXET He 3HaTh 00 aKTe
aMHHUCTHHM CITYCTSI KaKOe-TO BpeMs Iocie €€ U3JaHMsl U COBEPIIMTH T€ JIENUCTBUSA, KOTOPBIE MOJIEKAIN
aMHHUCTHHM JI0 JaThl NPUHATHS akTa. Ho Kak mocTymarh B TeX Cilydasx, KOr/ia akT aMHUCTUU TPUHSAT, HO
HE OIyOJIMKOBaH, MO0 KOT/1a MPECTYIUIEHHE COBEPILEHO B JIEHb OMYOJIMKOBAHUSA, HO JI0 BBIXOJIa M3/1aHUS
U3 TUpaXKa U MOCTYIUIEHUS B MPOJaXy WIM UHBIM MyTEM B CpelcTBa MaccoBoil nHpopmanuu. Koneuno,
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BCE 3TO MOXKHO OTHECTH, 00pa3HO TOBOpPS, K «H3AEp>KKaM IIPOU3BOJCTBA», HO BONPOCH! CyOBEKTUBHOIO
BMEHEHMS, B YACTHOCTH, OCO3HAHUS IIPOTUBOIPABHOCTH, TEM HE MEHEE OCTAOTCHI.

Taxxe BBI3BIBAET COMHEHME HEPAaBEHCTBO IPHMEHEHUS aMHUCTUM K Pa3jIUYHBIM KaTerOpUsSM
JIMII, B YaCTHOCTH, HECOBEPIICHHOJIETHUM, MIEHCHOHEpaM, OOJbHBIM HIIM 3JI0CTHBIM Hapymuressim. [Ipu
HMOLMOHAIBHO 0OOCHOBAaHHOM IIOJXO/I€ BCE «3a» U «IIPOTHB» SICHBI. HO Kak OBITH C TEM IOJI0KEHUEM,
YTO, B YAaCTHOCTM, B OTHOLICHUU HECOBEPLICHHOJIETHUX YIOJOBHBIM KOJEKCOM YK€ YyuTeHa
auddepeHnmanus yroJloBHOr0 OTBETCTBEHHOCTU M HaKa3aHUsA. B OTHOIIEHUH ke Apyrux KaTeropuil B
cooTBeTcTBUM co cT.60 YK P® cyn BbiHOCHMI Haka3aHue ¢ y4€TOM, B TOM YHCIE M JINYHOCTU
o6BuHsemMoro. [IoaToMy HepacnpocTpaHEeHUE aMHUCTHH Ha «3JIOCTHBIX», TO €CTh, «HEUCIPAaBUMBIX» JIULI,
HE TOBOpA O TOM, 4YTO JAHHBIM BBIBOJ IPOTUBOPEUUT IIPUPOJE 4YEJIOBEKA, y KOTOPOTO CBOWCTBO
U3MEHATBCSI U IIPUCIIOCA0INBATBCA 3aJI0KEHO B ICUXMKE (IIPU OINpeNesIEHHBIX, KOHEUHO, YCIOBUAX), OH
TaKKe 3aTparuBaeT MPUHILIKUIT PABEHCTBA rpaXk/iaH nepen cyaoM u 3akoHoM (4.1 ¢1.19 Koncruryiuu PO)
U SBJIAECTCS HEYCTPAHUMBIM XAPAaKTEPHBIM IIPU3HAKOM AHTPOIIOJIOIMYECKON IIKOJBI YTOJIOBHOTO IIpaBa,
oUIHaATEHO OTBEPTHYTOH €11é COBpEMEHHUKAMHU.

BcenencrBue ckazaHHOrO CBOMCTBO aMHUCTMM HM3MEHATh NpaBa U OOSI3aHHOCTH CTOPOH U €€
IIOCTACUCTBUE IPOTUBOPEYAT HOPMATUBHOM IPUPOJE. YCTAHOBIEHHBIM IOPANOK WIH YCIOBUSA
IIPUMEHEHHUsT aMHUCTHMM HE W3MEHSIOT HEHOPMATHBHOrO Xxapakrepa aMHuctuu. Cratea 84 YK PO
«AMHUCTHUS» SBIIAETCA UCKYCCTBEHHBIM BKIt0YeHHuEM B YK P®, a €€ npuMeHeHne He TOJIBKO HE CBA3AaHO
C OCHOBHBIMM IIPUHLIAIIAMU U MOJOKEHUSAMH YTOJIOBHOIO 3aKOHOJATENbCTBA, HO U IIPOMCXOANUT BOIIPEKU
uM. JlaHHOE 3aKOHOAATENbCTBO B COOTBETCTBMM C M. «o» cT.7]1 Koncrtutyuun P® ortHocurcs k
benepanbHOi KOMneTeHIMU. HecMOTpst Ha TO, YTO OOBABICHHE AMHUCTUM BXOJIUT B COOTBETCTBHHU C II.
«e» c1.103 Koncruryuuu PO B komnerenuuto I'ocynapcrsennoit Jymsr P®, BmecTe ¢ TeM, OCHOBaHUSA
YrOJIOBHOM OTBETCTBEHHOCTH IpeAycMaTpuBaroTCcs (eaepanbHbIM 3aKOHOM, a (DaKT aMHHCTUHU
CBUJETEIbCTBYET (PAKTUUECKM O TOM, YTO IOJ3aKOHHBIN aKT, M3JaHHbIA ['ocymapctBeHHbiil Jlymoii
Poccun, wu3MeHseT WM  OTMEHSeT IpPeIyCMOTPEHHYIO (elepajbHbli  3aKOHOM  YrOJIOBHYIO
OTBETCTBEHHOCTb 34 YK€ COBEPLIEHHOE JICSTHUE.

K Tomy e, ciaydan ocBOOOXKIEHUS OT YTOJIOBHON OTBETCTBEHHOCTHU B CBSI3U C AMHUCTHUEN MOT'YT
npotuBopeunTs cT.49 Koncrutyuuu P®, rae ycranoBiaeHa npe3yMIius HEBUHOBHOCTH JI0 T€X MOP, OKa
He OyAeT J0Ka3aHO OOpaTHOE B NIPEAYCMOTPEHHOM (QelepaIbHOM 3aKOHOM IMOpSJIKE M yCTaHOBIIEHO
BCTYNMBIIKM B 3aKOHHYIO CHUTY IPUTOBOpPOM cyna. ToT (akTt, 4To mpekpalieHle yrojloBHOTO Jiesa B 3TOU
CUTyallul MPOUCXOJIUT C corjiacus OOBHHSEMOIrO, HE MOXET OJIHO3HAYHO CBUETEIbCTBOBATh O BUHE
JUIa WIM €ro J0OpOBOJBPHOM NpPHU3HAHUM B CBSI3M C TEM, YTO Yy TOCJIEIHEr0 MOXKET HE ObITh
JI0Ka3aTeNbCTBA CBOCH HEBMHOBHOCTH HWJIM YBEPEHHOCTH B CHPABEJIMBOCTH CYIEOHOTO pacCMOTPEHHS
nena (4To UMeeT Mo co00i OCHOBaHMUE).

Taxke BBI3BIBAET BOIPOC, TPEOYIOIIMH CBOEr0 3aKOHOJATEIbHOIO pa3pelIeHusi, MoYeMy
aMHHCTHUSI MOKET OCBOOOXKJAaTh OT Oo0Jiee OMACHOTO AESHHS, HO HE OT aJMHUHHMCTPATUBHOTO MOCTYIIKA.
[lepeuncnenHbie BONPOCH! OOBSCHIIOT B ONPEAENIEHHON Mepe TOT (haKT, YTO aMHHUCTHS C CaMOro Havaja
CBOETO MOSIBJICHMSI MM€Ja JAaBHUX U IIOCIEN0BATENbHBIX MPOTUBHUKOB. COBEPIIEHHO BEPHO OTMEYAIH
N.Kant, U.bekkapuss 1 MHOTHE Jpyrue, YTO HUYTO HE MOYKET ONPABAATH TAKOE HUCIPOBEPKEHUE CHUIIBI
3aKOHa U Cy/1I€0HOTO MPUTOBOpa, KAaKUM SIBIISETCS aMHHCTHS . JIeHCTBHTENBHO, B MIPAKTUKE OTMEYarOTCs
OCJIO’)KHEHUS! KPUMUHOTEHHOW CUTYyalluM B CTpaHe, KOTopoe HalmrofaeTrcs OyKBaJIbHO 4epe3 HECKOJIbKO
MECALIEB T10CIIE TPUMEHEHUS AMHHCTHHI?, yBeIMUMBas 0e3 TOro KOJIMYECTBEHHbIN U KaueCTBEHHBIH POCT
Hp@CTyrIHOCTI/Ig.

He cnywaiino, 4To HU B OIHOM IIUBMJIM30BAaHHOM CTpaHe HE MPAKTHKYETCs] OOBABICHUE YaCThIX
aMHUCTHH, 2 BO MHOTHX CTpaHax Mupa, B yactHOocTH, B CIIIA, ®PI', BenukoOputanuu, ABCTpUU H T.1.,
TaKue aKTbl BOOOIE HE MPUHUMAIOTCS. B NIpyrux crpaHax, KOHCTUTYLMHU KOTOPBIX MPEIyCMaTpUBAIOT
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BO3MOXXHOCTb TNPUMEHEHHMS aMHUCTUHM, IPAKTHUKA JTOT0, MPaKTHYECKH, 0TcyTCTByeT1. He cmyuqaiino
Y.bekkapua ckazajg, 4YTO <IIPOIIEHUI0 W MHJIOCEPJHIO HE JOJDKHO OBITh MECTa B COBEPIICHHOM
3aKOHOJATEIBbCTBE, TJ€ HAKa3aHWs YMEPEHHBI, a CyJ IPaBeleH MU CKOp». JIeHCTBUTENBHO, B 3IOXY
npasnenus Ilerpa | cMepTHOW Ka3HBIO HAKa3bIBaJOCh HE TOJIBKO OYEBHIHO OOIIECTBEHHO OIAacHBIE
IPECTYIUIEHUs: B BUJAE MATEXAa WIM YOWIICTBA, HO U HOLICHUU 60p0I[L12. [TIoaTOoMy coOBepLIEHHO
00OCHOBAHHBI CJIOBa KpUMHUHAIUCTa A.JIOXBUIIKOTO, pacIieHMBAIOLIETO HAIMYHE WHCTUTYTa aMHHCTUHU
KaK «CBUJETEIBCTBO HEJIENIOCTU U CYPOBOCTH HpI/IFOBOpOB»s.

WnuTepecHblii Bompoc mnoanumMaer X.J[.AnuknepoB, mnojBepras COMHEHMIO JIETUTUMHOCTh
aMHHUCTUPOBAHUS, IIPU KOTOPOM T'OCYAAPCTBO, COOCTBEHHO, U HE CIPAIIMBACT Y OCYXIAEHHOIO COTJIACUs
Ha IpeKpalleHre OTObBIBaHMS HaKa3aHWsS TaKUM 00pa3oM. A OTCYTCTBHE COTJIACHSI MOXKET UMETh MECTO B
cllyyasiX, KOrJa OCYKIEHHBIH cuMTaeT ce0si HEBUHOBHBIM M JK€JlaeT AOOMTbCA CBOEH peaduiauTaluu.
Hanee X.JI.AnukmnepoB, cuyuTas, 4YTO HAcTaJl HCTOPUYECKUM TMEpPUOJ, Mpelaraet 3aKOHOJATEII0
IIPU3HATh [PAaBO YEJIOBEKA HE TOJBKO HA KU3Hb, HO U HA CMEPTh, TAKXKE KaK M Ha JIMIICHHUE WIH
OrpaHUYECHUE CBOEH cBoGos’. Jlanmoe IIPEAIOKEHUE HE JIMIIEHO 31paBOr0 CMBICIA, TOJIBKO BMECTO
IpaBa Ha CMEpTh ClelyeT IpU3HaTh NPaBO CyOBEKTa Ha CBOE CaMOHaka3aHue. Takoe mpaBo Oyner
HEIUIOXUM 3aMEHHTEIIEM BMECTO 3MOLMOHAIBHOTO OCYKIEHHUs JIMI, COBEPIIMBIIHUX IPECTYIUICHMS,
npe3peHust K HUM, HEHAaBUCTH U T.JA., YTO CIIOCOOHO JIUIb YCYryOMTh KOH(JIMKTHYIO CHUTYAal[UI0 Ha
WH/IMBUYyAIbHOM U OOIIECTBEHHOM YpOBHsX. [103TOMY mpu3HaHUE TAaKOTro MpaBa cO BPEMEHEM OKaKeT
MIO3UTHBHOE BO3/EHCTBHE HA KPUMHHOTEHHYIO CUTYyalluIo B oOuiecTse. Bmecre ¢ TeM, npu3HaHue npasa
Ha cMepTh 0Oe3 ompeneneHue €€ CYLUIHOCTH, BpSAJ JU MOXKET CUUTaTbCcsl BEepHBbIM. JlaHHBIN Bompoc
3aTparuBaeT OCHOBbI MUPO3JAaHUS U HE JOJDKEH pelarbcs ¢ XOAY, SMOLMOHAIBHO JIMOO MpU MOMOILU
OTPaHUYEHHBIX AIMOLIUSAMU JIOTUYECKUX PA3MBIIUICHUN.

Takum o00pa3oM, MOXHO MPUHTH K BBIBOAY, 4YTO Y3aKOHHMBAaHHME AaMHUCTHM SBJISIETCS
BBIHYK/JICHHOM MEpOMW, HAlpaBJICHHONW Ha yMEHbIIEHUE HANpPsLDKEHHOCTH B OOILECTBE U CrilakKMBaHHE
IPOTUBOPEYUBON MPHUPOJBI YrOJIOBHOIO 3aKOHOAATENbCTBA, HE CHOCOOHOW, OAHAKO, (aKTHUECKU
BBIIIOJTHUTh CBOM 3a7aud M JOOWUThCA LieJiell YroJIOBHOTO HakasaHus. B pesynabTare 3TOrO
[I0CJIe/I0BATENbHOE MPUBJICUEHNE BUHOBHBIX JIMIl K OTBETCTBEHHOCTH MOXXET TpeOOBaThb B Pa3IMUHBIX
CUTYyalUsiX MOCJIENYIOIIEr0 OCBOOOXAECHUS OT YrojJIOBHOW OTBETCTBEHHOCTHM W Haka3zaHusi. B uenom
AMHHUCTUSl TNPUBOAUT K CHIKEHMIO 3(P(PEKTHBHOCTH YTOJIOBHOI'O 3aKOHA, YMAJCHUIO IPUHIIMIIOB
MIPAaBOBOTO TOCYHApCTBa, a TaKKE YrOJOBHOTO M YrOJOBHO-MCIOJHUTEIBHOTO IIpaBa, TaKMX Kak
INPUHIUIIOB  3aKOHHOCTH, PAaBEHCTBA, BHMHOBHOCTH, CHpPaBEIJIMBOCTH, Ju(depeHuuanuy U
VHJVBHIyJIN3aLUN UCIIOJIHEHUS HAKa3aHUs.

3. OTaM4Me aMHUCTHHM OT MHBIX BH/I0OB 0CBOOOKIEHHUs OT Yr0JIOBHOI OTBETCTBEHHOCTH U
HaKa3aHMs.

AMHHCTHS OT HWHBIX BHJOB OCBOOOXIEHHUS OT YTrOJIOBHOW OTBETCTBEHHOCTH M HaKa3aHUs
oTiaM4aeTcs Kak mo ¢opme, Tak U 1o cojepkaHuto. llocnenHuit KpuTepuil MOXKET OBITH TakKke
KayeCTBEHHBIM MJIM KOJUYECTBEHHbIM. KayecTBEHHO aMHHUCTHS OTJIMYaeTcs OT OCBOOOXKIEHUS
MI0JI03PEBAEMOr0o, OOBHHSAEMOIO, MOACYIAUMOrO WIN OCYXIEHHOIO OT YTOJIOBHOM OTBETCTBEHHOCTH U
HaKa3aHUs B CBSI3U C €ro peadMinTaluen, 4YTo 03HauyaeT OTCYTCTBUE BUHBI JIMIIA B COBEPIIEHHOM JESHUU.
[Ipyn amMHHMCTHH BHHA CUMTAETCSl yCTAHOBJIEHHOH. OT Apyrux BUIOB OCBOOOXKIEHHUS, B TOM YHUCIE, OT
OCBOOOXKJICHHS OT YrOJOBHOTO HAKa3aHMS B CBSI3U C HMCTEUEHHEM €ro cpoka (3a CuéT CYIMMOCTH),
aAMHHCTHSI 110 CBOEMY COJEPKAHUIO OTINYAETCS KOJIMYECTBEHHO.

Tak, akTOM aMHHUCTHH MOTYT OBITh NMPETYCMOTPEHBI CIEAYIOIINE MOCIEACTBUS €€ PUMEHEHHUS:
a) 0cBOOOXK/IEHNE OT YrOJOBHOW OTBETCTBEHHOCTH WM 0) OCBOOOXKIEHHE OCYXJAEHHOIO OT HAaKa3aHUS;
COKpallleHHe €My Ha3HAa4eHHOro Haka3aHHs WIM 3aMeHa Oojee MITKMM BHJIOM HakKa3aHus;
OCBOOOXKJICHHE OT JOMOJIHUTENILHOIO BUJA HAKA3aHUS; CHATHE C OCYKIEHHOTO CyAUMOCTU. B nocnennem
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2 Maporyinosa H.JI. AMHICTHS X TOMHIOBaHHE B POCCHIACKOM 3aKOHOJaTenbCTBe. Ykas. cod. — C. 9.
*B kn.: AmukniepoB X.JI. OcBoOOXIeHHE OT YrOJIOBHOM OTBETCTBEHHOCTH. — YKa3. cod. — C. 70.

4 AmxknepoB X.JI. OcBoOOXIeHHE OT YTOJIOBHOH OTBETCTBEHHOCTH. — YKa3. cou. — C. 71.



cllydyae IpM HE HCKIIOYAKOUIEM JpYyr Jpyra COYETaHMH BO3MOXHO IIPUMEHEHHE HECKOJIBKUX
MOCTIC/ICTBUM, HampuMep, OCBOOOXKIEHHE OT OCHOBHOTO M JONOJHHUTEIBHOTO HAKa3aHUH W CHATHE
cyauMmocTH. IIpu ocBOOOXKI€HUH OT YroJOBHON OTBETCTBEHHOCTH aMHUCTHSI COBMAJAeT ¢ MHCTUTYTaMH
OCBOOOKJEHMSI OT YTOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C JIEATENbHBIM pacKasHUEM, IPUMUPEHUEM C
IIOTEPIEBUIMM, UCTEYEHUEM CPOKOB JIaBHOCTH IPHUBJIEYEHHUS K YIOJIOBHOM OTBETCTBEHHOCTH. OTiiMumne
MPABOBBIX MOCTEICTBHUI AMHHUCTHUM OT JPYTMX BHJOB OCBOOOXKICHHS OT HaKa3aHUS HEOOXOIMMO
paccMaTpuBaTh IPUMEHUTENIBHO K KaXKA0OMY BUAY OCBOOOKICHHUS.

Kak mpaBwiio, NociaenacTBuss aMHUCTHU OIPEAEISAIOTCS 10 KaTEropUsM JIMI, K KOTOPBIM OHU
npuMeHstoTcs. Tak, 0CBOOOXKIEHUIO OT YTOJIOBHOI'O HAaKa3aHUS WM MPEKPALICHUIO J1e]1, HaX OJIAIINXCS B
MIPOU3BOJICTBE, B OTHOIIEHUHM TEX >K€ KATErOpPHi, OOBIYHO MOMJIEkKAT, JHIA, MPOSIBUBIIUMH OCOOBIE
3aclIyrd mepen OOIIECTBOM M TOCYAAapCTBOM, HalpuMmep, NpPUHMMABIIME YydacTHe B Benunkoi
OTtedecTBEHHOW BOIHE, B MHBIX OOEBBIX JCUCTBUSAX; sBIAOMMXCA uHBamuaamu | u |l rpynmer; nwma
cTapiie OOBIYHOIO IIEHCHOHHOIO BO3pacTa; HECOBEPIIEHHOJETHHUX, COBEPIIMBLIMX MPECTYIUICHUS
HEOOJIBIION WIIM CpeAHEH TSHKECTH, K KOTOPBIM C YYETOM HX POJIM B COBEPLICHHM IMPECTYIUICHHE HE
IPUMEHEHO Haubosee CTPoroe Haka3aHWe JIMOO COBEPILIMBIINE HEOCTOPOXKHBIE MPECTYIUIEHUS IpH
HaJIMYUU ONPEeAEIEHHBIX YCIOBUMN IO MOCIIEACTBUAM, HAKa3aHUIO WM OTOBITHIO CPOKA.

JlunaM, He NOANAJAIOIIMM 0]l yKa3aHHbIE KaTeropuu, akTOM aMHHMCTUU MOTYT OBbITh B
Pa3IMYHON CTETEHN COKPAICHBI CPOKH HEOTOBITON YacTH HaKa3aHWs HAIOJIOBHHY, HA OAHY TPETh HIIU
4YeTBEpPTh YKa3aHHOro cpoka. Hakonen, B mocraHoOBiIeHHH 00 OOBSBICHUM aMHHUCTHUU YKa3bIBAIOTCS
KaTeropuM JIML, Ha KOTOPBIE ACHCTBHE aMHUCTHUM He pacrpoctpassercs. K mocinegHum, kak MpaBuio,
OTHOCATCS JIMIIA, COBEPLIMBIINE OCO00 TSDKKME NPECTYIUIEHUS JMOO KOHKPETHbIE NpPeCTyIJICHMS,
[IPE/ICTaBISIONINE 0CO00 OOILIECTBEHHYIO ONACHOCTh B KOHKPETHBIM MCTOPUYECKUN INEPUOJ, a TaKKE,
JMIa, B JCHCTBUAX KOTOPBIX HMeEETCs O0co00 ONacHbIi penuIuB; NPU3HAHHBIE 3JI0CTHBIMHU
HapyLIMTEISIMU peXUMa OTObIBAaHUS HaKa3aHUs JUOO YK€ 0OCBOOOXKIABIIMMHU B MOPSAKE aKTa aMHUCTHH
WINA TIOMMWJIOBAHUS U B T€YEHUE ONpeAeraEHHOro cpoka (00br4Ho 10 jer mociae Takoro oCBOOOXKICHMS)
BHOBb COBEPIIMBILINE YMBIIIJIEHHOE IPECTYIUICHUE.

[To dopme paznnuus onpenensroTcs OpraHoM, K KOMIETEHLUH KOTOPOro OTHOCUTCS M3JJaHUE
aKTa aMHUCTUM WM pelleHue 00 OCBOOOXKIEHHM OT YroJOBHOW OTBETCTBEHHOCTH M HaKa3aHUS U
OIpeIeIEHHBIM MOPAIKOM IPUHATUS aKTa. AMHUCTUS 00BABISAETCA MOCTaHOBIEeHUEM ['ocyaapcTBEHHOM
Hymbl PO, BO uCHOTHEHHE KOTOPOrO, B 3aBUCHUMOCTH OT CTaJUU YrOJOBHOTO MPOIIECCA, BHIHOCUTCS
JI03HaBaTelleM, CJe/l0BaTeleM, CyJ0M WM UCIPABUTEIbHBIM YUPEXKICHHEM, B KOTOPOM JIUIO OTOBIBAET
HaKa3aHHWE, COOTBETCTBYIOIIMI WHIWBUAYAIbHO ONPEACIEHHBIM AaKT NPUMEHEHUS aMHUCTHUU:
MIOCTAHOBJICHHE OT OTKa3e B BO30YKJEHUHM WM MPEKpAIIeHUU YTroJOBHOTO Jejia; ONpeiesieHHe cyla O
MIPEKpAILLEHUH JieTla; OOBUHUTENIBHBIN MPUTOBOP Cy/la ¢ OCBOOOXKAEHUEM OT HaKa3aHUs; OCTaHOBJIEHUE
CIEeLUAIbHOM KOMUCCUN UCTIPABUTEIBHON KOJIOHUH 110 OCBOOOXKAEHUIO U3 MECT JIMIIEHUS! CBOOO/IBI.

Tak, B nocranosnennn I'ocynapcrsennoi ympr @C PD o nopsake nNpUMEHEHHs aMHHUCTHU
BO3JIaraeTCsl UCIIOJIHEHUH aKTa aMHUCTUH, KaK IPAaBWIIO, HA CICAYIOLIUE OpraHbl:

l. Ha agMUHHUCTPAUUIO WCIPABUTENBHBIX YUPEKIECHUH — B OTHOLIEHUM OCYXIEHHBIX,
HaXOJAIIMXCS B MECTAX JINILEHUS] CBOOOIBI;

2. Ha OpraHbl JO3HAaHUS W MPEABAPUTEIBHOIO CIEACTBUS — B OTHOUICHMM JIML, J€la U
MaTrepuabl O MPECTYIUIEHUAX KOTOPBIX HaXOIATCA B IPOU3BOJICTBE ATUX OPraHOB;

3. Ha cyneOHble OpraHbl — B OTHOIIEHUM JIMLI, J€ja M MaTepuajbl O MPECTYIUIEHUSIX KOTOPBIX
HaXOJITCSl B MPOU3BOJCTBE CYIOB U HE PAaCCMOTPEHBI /10 BCTYIUJICHHS akTa 00 aMHHMCTUU B CHIIY; B
OTHOILIEHUU JIML, JIeJla O KOTOPBIX PacCCMOTPEHBI, HO IPUTOBOPHI HE BCTYNWIM B 3aKOHHYIO CHIY; B
OTHOIICHUHU OCYXAEHHBIX K IITpady, €ciii OH He ObLI B3BICKAH /10 BCTYIJICHUS! aKTa AMHUCTHU B CHILY; B
OTHOIICHUU YCIOBHO-JJOCPOYHO OCBOOOXKAEHHBIX M JIMII, KOTOPbIM HEOTOBITasl 4acTh Haka3aHUs Oblia
3aMeHeHa 0oJjiee MITKHUM HaKa3aHUEM, €ClIU OMpefiesieHne ObLII0 BHIHECEHO 0 BCTYIUIEHUS B CHUJIY aKTa
aMHUCTHUH;

4. Ha opraHbl BHYTPEHHHUX J€Jl — B OTHOIIEHUHU JIMI, NMPUTOBOPHI HAa KOTOPBIX BCTYNHIU B
3aKOHHYIO CHITY, KOTOpbIE OBUIM OCYKJI€HBI K JIUIIEHUIO CBOOO/IbI, HO HE HAXOAMWIMCh MOJ CTpaxen a1bo
OTOBIBABIINX MCHpPAaBUTEIbHBbIE PAOOTHI UM JIMILIEHHE MpaBa 3aHUMATh ONpEeIEHHbIE JOIKHOCTU WU



3aHUMAaThCA ONPENIENEHHON AEATEIbHOCTBIO;

5. Ha KOMaHJIUPOB BOMHCKHX YacTeil, BKJIIOYasl IUCIHUILIMHAPHBIE 0ATalIbOHBl — B OTHOLICHHUU
COOTBETCTBYIOLIMX BOCHHOCTYXKAIMX, OTOBIBAIOIINX YTOJIOBHOE HaKa3aHHUE.

B nocraHoBieHUM O NPUMEHEHUU aKTa aMHUCTHM HEIIPEMEHHO YKa3bIBAE€TCS, YTO PELIEHUU 00
OCBOOOXKJICHMM JIOJDKHO NPUHUMATbCA B OTHOLIEHMH KaXJOro JiMLa UHAUMBUAYalbHO. [lpu
HEOO0XOAMMOCTH HCTIOJHSIONIMNA OPTaH, COOTBETCTBYIOIIEE TOJDKHOCTHOE JIMI0, IMEIOT IIPABO (U TOJIKHBI
— IpPUM. aBTOpa) 3ampalluBaThb HEOOXOIUMBIE IOKYMEHTBHI, B TOM 4YHCIE, CyAecOHblE Jela U HHbIE
MaTepHalIbl, €CIIM 3TO HEOOXOAUMO JUISI PEIIEHUS BOIIPOCOB, CBA3aHHBIX C IPUMEHEHUEM aKTa AMHUCTHH.
Takue 3ampocsl JOJIKHBI MCIOJHATHCA HE3aMeIUIMTENbHO. BaXKHBIM MOMEHTOM MpOLEAYpbl JaHHOI'O
OCBOOOXKJICHHS, HANpaBICHHBIM Ha COOJIOJICHHE 3aKOHHOCTH, SIBISIETCS OOS3aHHOCTh YTBEPKIACHUS
IPOKYpOPOM  pPEUIEHHH O NPUMEHEHMHM aKTa aMHUCTHM, IPUHATBIX OpraHaMu JIO3HAHUS,
MPEBAPUTEIILHOTO CIICACTBUS, OpPraHaMU BHYTPEHHHX J€J, KOMaHJOBAaHWEM BOMHCKHX YacTed MO0
aJIMUHHUCTpalMel UCTIpaBUTEIbHBIX YUpexkaAeHull. B ciyyae npuMeHeHus cyaaMu akTa aMHUCTHH JaHHas
0053aHHOCTH TpaHC(HOPMUPYETCs B HEIPEMEHHOE yJacTHe IMPOKypopa B TAKOM IPOLIECCE.

4. Ilopsiaok U31aHUA AKTOB 00 AMHUCTHH.

OObsiBiIeHHEe aMHUCTHH B cooTBeTcTBUU € M. «e» 4.l c¢T.103 Konctutyuuu P® otHOCHTCS K
BeneHuto I'ocynapcrBennoit Jymsl PO. [lopsinok uzgaHus akToB 00 aMHMCTHUU ONPEAEISETCS COIVIACHO
c1.104 Konctutyuuu P®. B 4.l nanHO#l cTaThbu MEpEeYUCIAIOTCS CYOBEKTHI MpaBa 3aKOHOIATEIHHOM
MHULMATUBBI, Kbl U3 KOTOPBIX BIIpaBe oOpatuthes B 'ocynapcrBennyto Jymy PD 06 oObsiBieHun
AMHHUCTHH.

K #um otnocarcs: [Ipesunent PO, Coser denepanuu, wiensl CoBera Penepanuu, AenyTaThl
I'ocynapctBeHHOM [lyMbl, 3akoHOaTEIbHbIE (IIPEACTABUTENbHBIE) OpraHbl cyobekToB Poccuu. Takum xe
npaBom obnanarot Koncrurynnonnsiit Cyn PO, Bepxosusiit Cyn PO u Beicumit Apoutpaxssiii Cyz mo
BOIpOCAaM  MX  BEAEHUS. 3aKOHOJATEIIbCTBOM HE 3ampemiaercs Komy-inbo oOpamarbes B
l'ocynapctBenHyto /[ymy 1o pasjinyHbBIM BOIIpOCaM, B TOM 4YHCJ€, U B OTHOLUEHUH OOBSABICHUS WU
HeoObsiBIeHUsT aMHHCTUU. OpHako 00s3aTeIbHOMY pPAacCMOTPEHMIO MOJUIekKaT JIMIIb IPOEKThI
[IOCTaHOBJIEHUM, UCXOASIINE OT CyOBEKTOB 3aKOHO1aTEIbHON MHUIIMATHBBI.

Ha ocnoBanuu 4.2 c1.104 Koncruryuuu P® u B coorBercTBuu ¢ 1.1 c1.182 nocranosnenus ['/]
OC PO ot 22.01.98r. Ne2134-II I'/] «O pernamenre '/l ®C PD» (B nanbHeimem — PerﬂaMeHT)l
MIPOEKTHI IOCTAHOBJIEHUH 00 OOBSBICHUM aMHUCTUU U O MOPAJIKE NMPUMEHEHUS aMHUCTUU BHOCATCS B
I'ocynapcrBennyro [lymy U paccMaTpHUBarOTCA €10 B MOPSIIKE, YCTAHOBIEHHOM HACTOAIIMM PeriiaMeHToM
JUI BHECEHMS] M PacCMOTPEHMsI 3aKOHONpoeKkToB. IIpm 3tom cormacHo cr.51 PerimameHntra mpoexTsl
nocraHoBiennit ['JIl ®C PO no Bompocam, ortHecéHHbIM KoHctutynmein P® Kk BeneHuro
INocynapcrennoit JJymber @C PO, nosexar BHEOUEPETHOMY paCCMOTPEHUIO.

OpnHUM U3 YCIIOBHH PACCMOTPEHHUS ITPOEKTA NOCTaHOBJIEHUs B ['ocynapcTBeHHOM J[lyme siBnseTcs
cormacHo cr.114 Permamenra Hamuume 3axmtoueHus [IpaBoBoro  ympamieHus — Amnmapara
I'ocynapcrBenHoit Jlymel, B KOTOpoM, coriacHo cT.112 PermameHTa Ha OCHOBaHUU pE3yJbTaTOB
IIPaBOBOM IKCHEPTU3BI MPOEKTA MOCTAHOBIIEHUS JOJKHBI ObITh TaHBI OTBETHI Ha CIEAYIOIINE BOPOCHI:

a) COOTBETCTBYET WJIM HE COOTBETCTBYET NpezcTaBieHHbIH npoekt Konctutymuu Poccuiickoit
@enepauny, (QenepaqbHbIM KOHCTUTYLIMOHHBIM  3aKOHaM, (enepaqbHbIM 3aKOHaM, OCHOBHBIM
OTpaciIeBbIM 3aKOHOJATENIBHBIM aKTaM. Eciu B 3aKII0YEHMM YCTAHABIMBAETCS HECOOTBETCTBHE
3akoHonpoekta Konctutyuuu Poccuiickoit @enepanuu, ¢enepanibHbIM KOHCTUTYLHHMOHHBIM 3aKOHAM,
(benepanbHBIM 3aKOHAM, OCHOBHBIM OTpPACJIEBBIM 3aKOHOJATEIbHBIM aKTaM, TO JOJDKHO OBITh yKa3aHo,
KaKOMY aKTy HE COOTBETCTBYET MPOEKT OCTAHOBIICHUS U B YEM BBIPAXKAETCSI 3TO HECOOTBETCTBHUE;

0) He HapylIeHa JIM BHYTPEHHSS JIOTUKA MTPOEKTa MOCTAHOBIIEHUS, HET JIU IPOTUBOPEUUI MEXK Y
€ro pasjiejaMHu, IJIaBaMHy, CTaThsIMH, YaCTSIMU U TyHKTaMH. Eciu Takue npoTUBOpEYUs €CTh, OHU JIOJIKHBI
ObITh Ha3BaHbl KOHKPETHO, a TaKKe HEoO0XOIMMO J[aThb PEKOMEHJAllMM, KaK MOXXHO YCTPAaHUTh
MIPOTUBOPEUHS;

LCm. [punoxenue §.



B) IOJHOCTBIO JIM NPHUBEJCH NEPEYEeHb aKTOB (PelepajbHOI0 3aKOHOAATENbCTBA, MOJIEkKAIUX
IIPU3HAHUIO YTPAaTUBLIMMH CUITY, IPUOCTAHOBIIEHUIO, U3MEHEHUIO, JJOTIOJIHEHUIO WIN IPUHATHIO B CBS3U
C IPUHATHEM JJAHHOI'O IIOCTAaHOBJICHUA. ECIM NpUBENEH HENOJIHBIN NEPEUYEHb AKTOB, TO CIELYET AKTHI,
KOTOpBIE B 3TOM II€PEUHE HE NPUBEICHBI, YKA3aTh.

[TockonbKy peanu3anus NOCTAaHOBJIEHUS 00 aMHUCTHM CBS3aHA C pacxoJaMHM, IIOKPbIBaEMbIE 32
cuér denepanbHoro Or0KeTa, To cornacHo 4.3 c¢1.104 Koncrutyuuu PO u B coorBerctBue ¢ m.2 c1.105
PeriiamenTa, naHHbIE NPOEKTHI IOCTAHOBJICHUN NPUHUMAIOTCSA K pacCMOTpeHHI0 B ['ocymapcTBeHHOU
Jyme Tosibko npu Hannuuu 3akiatoueHus IIpaBurensctBa PO. OObsABIEHNE aMHUCTHH OCYLLECTBIISETCS
I'ocynapctBeHHOM JlyMOH myTeM NpUHATHS MOCTAHOBJIEHUH 00 OOBSBIEHHMM aMHUCTHM U O IOpPSJAKE
npumMenenust amauctuu (ct.181 PernamenTa). B coorBercTBUM co cT.182 Pernamenrta ['ocynapcrBenHas
JlymMa IpUHUMAaeT yKa3aHHbIE MOCTAHOBJIEHUS OOJBIIMHCTBOM I'OJOCOB OT OOIIEro 4ucia JemyTaToB
l'ocymapcrBenHoit  [Iymsl.  YKasaHHble  IIOCTaHOBJICHHMs — noanuceiBarorcs  Ilpencenarenem
I'ocynapctBenHoM Jlymbl U noanexar opUIMaIbHOMY ONYyOJIMKOBAaHHUIO B TEUEHHUE TPEX THEH CO HA UX
HIPUHSTHSL.

5. Ilopsanok mnpuUMeHEeHHMSl AMHHCTMH Ha  Pa3jIMYHBIX CTagusiX YroJIOBHOIO
CYyJAONIPOU3BO/ACTBA.

[Topsimok mpuMeHEHHs akTOB 00 AaMHHCTHM Ha Pa3IHYHBIX CTAgUsIX  YTrOJOBHOTO
CYIOIIPOM3BOJCTBA ONpeAeNsAeTcss B mocTaHoBiIeHUM [ocymapctBeHHoM [lympr P® o mnopsaake
npuMeHeHns akta amHuctuu U YIIK P®. Ilo BompocaM npuMEHEHHs aMHHCTHM MOTYT H3/1aBaThCs
BEJJOMCTBEHHBIE aKThl B BHJE YKa3aHUW, IPUKA30B, IIOCTAHOBJIECHUH MU T.I., HApuUMeEp, YKa3aHHe
I'enepansuoii [Ipokyparypsr P® ot 06.02.98r. Ne 9/17 o npumenennn amuuctuu ot 24.12.97 rona,
[Tpukaz MB/] PO ot 26.01.98r. Ne58 «O06 opranuzanuy UCIIOJHEHHsI aKTa aMHUCTUIY, [locTaHOBIeHHE O
MIPUMEHEHUN aKTa aMHUCTHH K OCYKJIEHHBIM K JuiieHuto cBooobl ([Ipunoxenue 1 x [Ipukazy MBJ[ P®
ot 13.03.95r. Ne97).

HekoTopsie Bonpock! Takyke MOTYT Ha IIPAKTHKE PETYIUPOBATHCSA B OCTaHOBIEHUX [1nenymoB
BBICHIMX CYJEOHBIX HHCTAHIMM, MpU4YEéM, TOPOH B HapyleHuH 3akoHa. Hanpumep B 11.13 nocraHoBneHus
[Tnenyma BepxoBHoro Cyma CCCP ot 29.09.53r. Ne7 «O cyneOHOW NpaKTHKE MO NPUMEHEHHIO
KoH(pucKkanuu umymiectBay (¢ u3M. Ha 29.08.80r.) pa3bsCHIOCH Cy/laM, YTO B CIy4asX, KOTJAa aKTOM
AMHUCTMM  OCYKIEHHBIM  TOJUIEKUT TMOJHOCTBIO OCBOOOXKJIEHHIO OT HaKa3aHWs, AaMHHCTUSA
pacrpocTpaHsIIach U Ha KOH(UCKAIMIO UMYIIECTBA, €CJIM KO JTHIO M3/1aHUsI aKTa aMHUCTHH OHa He Obuia
IIpUBE/ICHAa B MCIOJHEHHUE, T.€. TOJIBKO B TOM CIlydae, €ClIM K YKa3aHHOMY CpPOKY HE ObUIO H3bBATO
noJyiexariee KoHpuckanuu umymectso. [Ipencrasnsercs, uro ¢ MomenTta npuaaTHs YK P® 1996 rona
U 10 OTMEHbl KOH(UCKAIIMM MMYIIECTBA KaK BUAA HaKa3aHWs JAHHOE «Pa3bsSCHEHUE» MPOTHUBOPEUMIIO
IPUHIUIY 3aKOHHOCTH MO TOH NpUYMHE, YTO B CT.84 «AMHHUCTHS» OCBOOOXKIECHHE OT OCHOBHOTO M
JIOTIOJIHATEBHOTO HAKa3aHWM YKa3bIBAIOTCSA B KAUECTBE CAMOCTOSITENIBHOIO IOCIEACTBUS NPUMEHEHMS
amMHucTuM. Ilo3ToMy mnepeuyuclieHHble akKThbl 10 CBOEH NpPUPOJIE SBISIOTCS OpPraHU3allMOHHO-
TEXHUYECKMMHU U TeM 0ojiee He MOT'YT OIpaHMuYMBaTh WM PacIIUpsTh chepy IEeHCTBHS MOCTaHOBICHHUH
00 aMHHCTUH, KOTOpble B TEOPHMM M TaK IPOBO3IJIALIEHbl «YHHKAIbHBIMU» B CHIy HaJEIEHHOU
CIOCOOHOCTH OTMEHSTH JIeHiCTBHE HOPM (pesiepalbHOTO 3aKOHOIaTeNbCTRA.

1.8 Jlekuus Ne 8 (1 yac)
Tema: IloMujioBaHNE KaK BH/ 0CBO0OKIEHNSA OT HAKa3aHUA
1.8.1 Bonpocsl 1eKuuu
1. BO3HHMKHOBEHHWE W Pa3BUTHE MHCTUTYTA TOMIJIOBAHHS B POCCUIMCKOM TIpaBe.
2. TlonsaTue u nmpaBoBas CYITHOCTh TOMUIOBAHMS.
3. Otnuyre TMOMHJIOBaHHS OT WHBIX BHJIOB OCBOOOXKIECHHUS OT YrOJIOBHOW OTBETCTBEHHOCTH H
HaKa3aHusd.
4. Tlopsaok MpUHSITHS PEIIEHUs O TOMIJIOBAHUH U €T0 UCTIOJTHEHUE.

1.8.2 Kpartkoe conep:kaHue BOIpPoCoOB



1. Bo3HNKHOBeHHeE U Pa3BUTHE HHCTUTYTA IOMUJIOBAHUS B POCCHIICKOM IpaBe.

JUis m3yueHus BOZHMKHOBEHMS W Pa3BUTUS MHCTUTYTa MOMWJIOBAaHHUA B POCCHMCKOM IIpaBe
HE00X0AMMO 00paIiaThCsi K JIOMOJIHUTEIBHON JHUTEpaType, YKa3aHHOW B CIIMCKE, a TAaKKe B MHBIX
HCTOYHHKAX, B YACTHOCTH, MTOCBSIIEHHBIX U3YUYECHUIO HCTOPUU U TOCYIapCcTBa 3apyOekKHBIX CTPaH.

2. IlonsiTHE U NPABOBasi CYIIHOCTh NOMMJIOBAHNS.

Ilon noMwiIOBaHMEM IIOHMMAETCs WHAUBUIYAJIbHAs IIPABOIPUMEHHTENIbHAS JEATEIbHOCTD
rocyJapcTBa B JIMIE BBICHIErOo JOJDKHOCTHoro nuua, lIlpesmpenta Poccun, u conepxur B cebe
ounmanbHOE MpOIIeHHEe KOHKPETHOTO JIUIA, COBEPIIMBIIETO IMpECTyIUIeHHEe. B KadecTBe ApEeBHETO
pooOpa3a MOMUIIOBAHUS SIBJISETCS, KaK U JAJI1 aMHUCTHM, IIPAaBO MOTEPIEBLIETO Mpouare oouaunka. B
HUCTOPUYECKOM AacCIeKTe SBJIICHHE IIOMWIOBAHMS IOSBUJIOCH TOPa30 paHblle aMHHUCTHHM. Bmecre ¢
NOSIBICHUEM TOCYAApCTBEHHOM BiacTH, COOCTBEHHO, U YTBEpXKJIAeTcsd IpaBO IOMMIIOBAaHUS,
BOIUIOIIAOIIEEC B IPUEMAX «KA3HUTH» WIH «MUJIOBaThy». TaK, B 3MOXY IPABJICHUs] PUMJISH Y BEPXOBHOMU
roCyJapCTBEHHOH BJIACTH MMeEJACh IIPEPOraTuBa «M3/1aBaTh pacloOpsKEHHs 00 0TKa3e, IPUOCTaHOBICHUU
WJIM IIPEKPALLEHUH YTOJIOBHOTO IIPECIECI0BAHUS B OTHOILIEHNH KOHKPETHBIX .

[ToMunoBanue sBISETCS HEOTHEMJIEMOM 4YepTOMl MO CBOEH CyTH KOHQIMKTHOTO pa3BUTHUS
OOIIIECTBEHHBIX OTHOIIEHUH, a MOTOMY HE MOXET HE OTHOCHTBCS COCTAaBHOW YacThIO YrOJOBHOM
IIOJINTUKH, B OCHOBE KOTOPOHM 3aJI0KEHBI CYLIECTBYIOIIME HAa JAHHOM HMCTOPUYECKOM JTale IOHSTHS
CTIPaBEIJIMBOCTH, TYMaHU3Ma, eJIecO00pa3HOCTH MO0 MPOUCXOAAIIAst UX MEPEOIeHKAa B 3aBHCUMOCTH
OT MHIMBUAYaJIbHON WIN OOILECTBEHHON CUTYyallUu.

Tak, B KHsKecKull nepuoa Ha Pycu Hepeako NpoUCXoIniIn YacTble UCTPEOUTENbCKUE BOMHBI KaK
MEXJy COOOH, TaKk M C BHEUIHMMM BparaMHM. DTH BOHHBI OCHAOJISAIM KHSDKECKYIO BJIAacTbh, CO3J1aBast
OMaCHOCTb HHcIpoBepxkeHUs e€. [loaToMy npaBUTENM HCIOJIB30BAJIU BCE CPEACTBA M CIIOCOOBI IUIf
paspelieHnss KOHQIUKTHBIX CUTyallud, B TOM 4MCie, MyTEM MPUMEHEHHs] MUJIOCTH, UM MOMUIOBAHMUS.
MOHO TPHUBECTH B MOJTBEP)KICHHE CKa3aHHOTO OOIIEM3BECTHBIN MCTOpUYECKUi (akT, Koraa Jlanumn
lanuukuii oTOun npuHauiexkamuii emy ropon ['amuu, 3axBaueHHBI PocTucinaBoM ¢ MOMOIIBIO
IpelaBIIuX MECTHBIX O0o0sp. OaHaKo, HECMOTpPS Ha NpPENaTesIbCTBO, KHA3b [anuukuii, Hazesch Ha
YKpEIUIEHUE CBOETO aBTOPUTETAa MOJOOHBIM BEIMKOIYIIMEM, IOMUJIOBAIM MX BCEX, B PE3yJIbTaTe Yero
nobuiics xkenaemoro. C 1eHTpanu3alnye rocyJapcTBEHHON BJIACTH U YKPEIUIEHHEM caMoJep>KaBUs Ha
Pycu mpaBo MMIJIOBAaTh COCPENOTOUYMIIOCH B PyKaX CaMOJepKLa“.

B Teopum BCTpedaroTCs pas3NMYHBIE TOYKM 3PEHUS OTHOCUTENIBHO IPAaBOBOM MPHUPOABI
nomwioBanus. Tak, J.JIuct cunTal, Kak 1 MHOTHE IIPABOBE/b] B HAIlle BPEMsI, IOMUJIOBAHUE YTOJIOBHO-
npaBoBOil kareropuei. Jpyrue, B uactHocty, B.E.KBamic, nonaranu, 4To 0HO OTHOCUTCS K YTOJIOBHOMY
U rocyjnapcTBeHHoMy npaBy. Tpereu, Hampumep, C.M.HukynuH, yka3slBaau Ha TO, 4TO IOMUJIOBaHUE
peryaupyercs yrojaoBHBIM, YIOJIOBHO-IIPOLIECCYAIbHBIM M YTOJIOBHO-HCIIOJHUTEIBHBIM  IIPaBOM.
B.K./lytoHOB OoTMe"aeT, yTo mnpoOjemMa MOMUIOBAHMSI HOCUT MEXOTPACIIEBOM XapakTep, TaKk KaK UMeEeT
KaK KOHCTUTYLIHOHHO-IIPABOBOM, TaK ¥ YrOJIOBHO-IIPABOBOM acriexthr. }0.M.TKaueBCKHii 060CHOBBIBACT
cBo€ MHeHue o ToM, yTo cT.85 YK P® «llommioBanue» ¢akruyecku He BXoauT HU B OOIIyI0, HU B
Oco0eHHYI0 4acTH YroJIOBHOTO 3aKOHOJATENbCTBA TEM, UTO JIaHHAsl CTaTbsi HE COJECPKUT U HE MOXKET
coliepkaTh Kakux-nubo mnpennucanuil Ilpesupenty Poccum, peanmsyromuM cBOE KOHCTUTYLMOHHOE
IIPpaBO Ha MPUMEHEHHUE NTOMWJIOBAHUS, B IIPOLIECCE YEro TAK)KE HET CCBUIKM Ha JaHHYHO craThlo. Kpome
toro, FO.M.TkaueBcKMM yKa3bIBaeTCs, YTO B YIOJOBHBIX KOJEKCAax IO/aBISIOLIEI0 YHUcia CTPaH O
IIOMUJIOBAHUU HE yHOMI/IHaCTC}I4. HApyrumu cioBamu, IpUpoAa IMOMWIOBAHUS B TEOPUU JUIMTEIBHOE

! Maporysnosa M.JI. AMHHCTHS ¥ TOMHJIOBAHHE B POCCHIICKOM 3aKOHOATeIbCTBe. — YKa3. cod. — C. 7.

% Tam xe. — C. 8.

3 ur. mo cr.: TkaueBckuii FO.M. HCTHTYT MOMUIIOBaHUS U YTOJOBHBIN Kojeke Poccuiickoit eneparun / MexayHapoaHoe
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BpeMs YK€ BBI3bIBAET CIOPHI, SIBJISIOLINECS O CUX ITOP HEpa3pelIEHHBIMHU.

O mpo06sIeMHOCTH TMOMUJIOBAHUS CBUAETENBCTBYIOT M MHBIE BOIPOCHI, KACAIOUIMECS CYUIHOCTH
MHCTUTYTA, PACCMOTPEHHBIE BBILIE B OTHOLIEHUH aMHUCTUH, 32 UCKIOYEHUEM HOPMATUBHOCTH, KOTOPAs
3a JIaHHBIM OCBOOOXICHHEM OOOCHOBaHHO He mnpusHaércsa. [locrmemHee OOCTOATENHCTBO, C OJHOM
CTOPOHBI, B OOJIbIICH CTENEHU COOTBETCTBYET MPUHIMIIAM CIPABEVIMBOCTH M T'yMaHH3Ma, IMOCKOJIbKY
371eCh COOIOAETCS MHANBUAYAIBHBINA MOIXO MPH BHIHECEHUN PEUICHUS O TIOMIJIOBAaHUS OO0 peIieHus
0 €ro HENpUMEHEHUU IO CPaBHEHMIO ¢ amMHucTHeWd. C JIpyroil CTOPOHBI, HENb3s HE COrJACUThCA C
Y.bekkapua, KOTOPbI OTMETHJI, YTO B MPOLICHUH U MHJIOCTH HPOSBISETCS MOJYAIUBOE HEOJ00peHHE
YTOJIOBHOT'O 3aKOHOJATENIbCTBA, CBOMMM HEIOCTAaTKaMHM OIMPAIOIIEr0 «HA MPEIpacCyIKH BEKOB, Ha
TSOKENBIN anmapar BeYHbIX (POPMAIIbHOCTEH M HAa COUYBCTBHUE 00Jiee MPOHBIPIMBBIX U MEHEE BHYIIAIOIINX
cTpax nosyyuéHbix» . K TOMy ke, MOKa3blBaTh JIOJSM, YTO MOKHO MpPOLIATh IPECTYIUIEHHUE, 4YTO
HaKa3aHUE HE SABISETCA HEOOXOAMMBIM HMX TIOCIEACTBHEM, 3HAUUT MNUTaTh B HUX HAJSKAy Ha
0e3HaKa3aHHOCTh U OJHOBPEMEHHO 3aCTaBJIATh lyMaTh, YTO MCIOJHEHUE HAaKa3aHUs HaJ TeMHU, KOTO He
IIPOCTUIIN, SABJIETCS CKO}Z)GC 37I0YMOTPEOIEHUEe CHIIBI, CBOMM JOJDKHOCTHBIM TIOJIOKECHHEM, YeM
MPOSIBJICHUEM MPABOCYAUS . A 3TO yK€ NPUBOAMT K CO3HAHHUIO HECIPABEIJIMBOCTH M HAarHETaHUIO
KPUMHUHOJIOTHYECKON HAPSDKEHHOCTH CO BCEMM BBITEKAIOIMMU OTCIO/1a TIOCIIEACTBUSIMH.

[TosTomy Y.bekkapua npeanoynTan MUIOCTh, 3aKPEIJIEHHYIO B YTOJOBHOM 3aKOHOJIATEIbCTBE,
9T0 B OOJNBIIEH CTENeHHM OTHOCHTCS K amMHHCTUH. OJHAKO aMHHUCTUSL OOBSBISETCSA, IO CYTH,
MO/I3aKOHHBIM aKTOM, HHCIIpOBepraromum ¢eaepaibHoe 3akoHoaaTenbcTBo. U.bekkapus ke, roBops o
MWJIOCTH KakK J0OpOJNeTeNnd 3aKOHOJATeNs, MPHU3bIBaJl IOCIETHET0 OBITh HE TOJNBKO KPOTKHM,
CHUCXOJUTEIBHBIM U YEIOBEKOIIOOUBBIM, HO MPHU ATOM MPABWIBHO PATOBAN 32 HEMPEKIOHHOCTh 3aKOHOB
U MX UCIHOJHUTENEH B IPaBONPUMEHUTENIHON [EeATENbHOCTH. ABTOp NpU3bIBAJ 3aKOHOAATENSI K
MYJIPOCTH, K BO3JIBUKEHHUIO CBOETO 3/IaHUS HA OCHOBE JIIOOBU KaXKIOr0 K caMOMy ceOe, U B 3TOM CiIydae
obmiee Giaro Oyner UTOrom 4acTHeIXx mHTepecoB. «Torma, - 3amernn Y.bekkapus, - emy He mpuaércs
0COOBIMHU 3aKOHAMH U OECHOpAJOYHBIMH MOMPABKAMH KaXKIBIA pa3 OTAEIATh OOIIeCTBEHHOE 0yiaro ot
YaCTHOIO M Ha CTpaxeé M HEJAOBEPUM CO3/1aBaTh IPU3paK OOILIECTBEHHOrO 61arOCHCTBHSD .
JleificTBUTENHHO, BCEOOIINIA 3aKOH «IIOA00HOE POKIaeT MoJ0O0HOe» OyAeT AelcTBOBaTh U B YTOJIOBHO-
npaBoBoii cdepe. M3 Tpéx cnocoOOB BO3ACHCTBHS Ha YEIOBEKa, OOpPa3HO HA3bIBAEMBIX KHYTOM,
NPSHUKOM U MPUMEPOM, UMEHHO TMOCHeIHUN siBisgeTcs Haubonee 3(Q(PEeKTUBHBIM B CUIYy JEHCTBUSA
MICUXOJOTMYECKUX 3aKOHOMEPHOCTEH MCUXUKU MHAUBUAA U obmiectBa. CylIHOCTh MpUMepa, CBOJIUTCH,
kak otmetun C.M.MHmakoB, B MNepByl0 odYepenb, K IEpBUYHOMY (OPMHUPOBAHUIO IMO3UTHBHBIX
yOSXKJIEHU W HaBBIKOB, MOJEJIed TOBeACHUs . Torma CTaHOBUTCS BO3MOXXHOM HE TOJBKO
YIIOPSAJOYEHHOCTD, ONpeeNEHHas CTa0MIBHOCTh B BOIPOCAX OCBOOOXKIAECHHUS OT YTOJIOBHOT'O HAaKa3aHMS,
HO 00111asi TPEBEHIIMSI TPECTYIUICHUH.

3. OTIn4ne NOMUIOBAHUSA OT HHBIX BHI0B 0CBOOOKIEHHS OT YrOJIOBHOI OTBETCTBEHHOCTH
U HAKa3aHMs

[TomunoBaHue OT MHBIX BHIOB OCBOOOXKICHHS OT HaKa3aHUs OTIMYaeTcs Kak Mo (opme, Tak U
nmo coxepxkanuto. Ilocnennuit Kputepuit MOXKET OBITh KAYECTBEHHBIM WM KOJIMYECTBEHHBIM.
KauecTBeHHO MOMUJIOBaHME, KaK M AaMHHCTHS, OTJIMYAETCS OT OCBOOOXKICHHSI OCYXIEHHOTO OT
HaKa3aHUs B CBS3U C €ro peadWINTaIMel, 4YTO 03HAYaeT OTCYTCTBUE BUHBI JIMIIA B COBEPIIEHHOM JICSTHUH.
[Tpu momMuIOBaHWU BHHA CUUTAETCS yCTaHOBIEHHON. OT APYruxX BHIIOB OCBOOOXIACHUS OT HaKa3aHUs, B
TOM YHCJE, OT OCBOOOXKIECHUS OT YrOJIOBHOI'O HAaKa3aHUs B CBSI3U C UCTEUEHUEM €0 CPOKa, IOMUJIOBaHHE
10 CBOEMY COJEPHKAHUIO OTIIMYAETCS KOJIMYECTBEHHO.

Tak, akTOM MOMWJIOBaHUS MOTYT NPEAYCMOTPEHBI CIECAYIOIINE MOCIEACTBUS €€ MPUMEHEHUS:
OCBOOOKICHHE OCYXIEHHOTO OT JaJIbHEUIIEro OTOBIBAHUS HaKa3aHUsS; COKpaIlleHHUE eMy Ha3HauYE€HHOTO
HaKa3aHWs WM 3aMeHa Oojee MATKMM BHJIOM HaKa3aHUS, CHATHE C OCYXIEHHOTO CyaMMocTd. B

! Bexkapua U. O npecrymiennsx i Hakasauusix / Coct. u npeauci. B.C.Osumnckoro. — M.: Ungpa-M, 2004. — C. 155.
% Tam xe.
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MOCJIETHEM CJIy4yae MPU HE MCKIIOYAIOIIEM JIPYT Apyra COYeTaHUM BO3MOXKHO NMPUMEHEHUE HECKOIbKUX
MOCIIEACTBHUM, HAmpUMep, OCBOOOXKIECHHUE OT OCHOBHOTO HAaKa3aHUs M CHATHE CYAMMOCTH. B cuimy
MOpsIIKA TIPUHATHS aKTa IOMUJIOBAHUSA, UM HE MOXKET OBITh OCBOOOXKIIEHO JIMII0O OT YTrOJOBHOM
OTBETCTBEHHOCTH, a TaKXe€ OT Ha3HAYEeHHOTO CYyJIOM Haka3zaHus. B akre O MOMWIOBaHHWU HE
MPEAYCMOTPEHO OCBOOOXKICHHE OT JOIMOJTHUTEIIBHOTO BUAA HaKa3aHUs, YTO MOXET OBITh CBSI3aHO C €ro
WCIIOJTHEHUEM K MOMEHTY MOMUJIOBaHusl. BMecTe ¢ Tem, He BCerjia MMeeTcs Takas CUTyallus U HUKOTJa
HE HCIIOJIHAETCS 10 MOMEHTAa OKOHYAHWS OCHOBHOI'O HaKa3aHWE IOIOJHHUTEIBHOE - B BHJE JIMIIICHUS
IpaBa 3aHUMAaTh ONPEAEIEHHBIE JOJDKHOCTH WA 3aHUMAThCS ONPEIEIEHHON EATEIbHOCTRIO0. B Teoprn
CYILIECTBYET IOJIOKEHHUE, YTO CYOBEKT, UMCIOIINM MPaBO Ha OOJIbIIIEE, MOXKET JeNIaTh U MeHbIee. Tem He
MEHEe, IMpaBO Ha OCBOOOXKIEHHME OT JIONOJHMUTEIBHOIO HakazaHus corjacHo cT.85 YK P®
«ITomunoBanue» HE MPEAYCMOTPEHO.

Ha mpakTuke BOMpOC O MOMHIJIOBAHUH, KaK MPABHIO, MOXKET OBITh MOJIOKHTEIHHO pa3peni¢H
MOCJIe OTOBITHS OCYXKJAEHHBIM HE MEHEE IOJIOBUHBI HA3HAUYEHHOTO CYAOM HAaKa3aHWs, XOTS TaKUX
OTpaHMYEHUHN 3aKOH CYOBEKTY MOMWJIOBAaHUS HE NpeanuchiBaeT. OTIWYHE MPABOBBIX IOCIEICTBUIN
MMOMUJIOBAaHUSI OT JAPYIMX BHJJOB OCBOOOXKIEGHHMS OT HakKa3aHWs HEOOXOJMMO paccMaTpUBaTh
MIPUMEHUTEIIFHO K KaXIOMYy BHUAY OcBoOOxaeHus. [lo (opme paznuumsi onpenensitorcs OpraHom, K
KOMITETCHIIMM KOTOPOTO OTHOCHTCS NMPUHATHE aKTa IOMHJIOBAHMS WJIM pelieHHue 00 OCBOOOXKICHHUH OT
YrOJIOBHOTO HAaKa3aHWS M ONPENETIEHHBIM TMOPSAKOM TPUHATHS aKToB. PelieHne o NOMHIIOBaHUH
ocyxaéHHoro npuHuMaerca llpesmgentom Poccum, a ero peanusanus BO3Jaraercss Ha Oprad,
HCIIOJIHSAIOIINI YTOJIOBHOE HaKa3aHHUE.

4. IlopsiaoK NPUHATHS PelieHUs] 0 IOMHJIOBAHUHU M €r0 UCIOJHEeHUe

[Topsanok mNpuHATUSA pEIIEHUS O INOMWJIOBAaHMM M €ro HCIOJHEHHE B HACTOSIIEE BPEMs
onpenencéH Ykazom [Ipesuaenta PO ot 28.12.2001 r. Ne1500 «O xomMuccusx mo BompocaM MOMUIIOBAHUS
Ha TeppuTopusix cyOwbekToB Poccuiickoit @enepanum», KOTOpsIM yTBepxkaeHo [lonoxkenue o mopsake
paccMOTpEHHs X0AaTacTB 0 momMmioBaHuu B Poccuiickoit denepanuu (B nanbHEHIIeM — HOJIO)KGHI/IC)l.
VKa3aHHBIM IIOJIOKEHHEM OIPENENSIeTCS NOPANOK PACCMOTPEHUs XOJATalCTB O IOMMWJIOBAaHUM JIMIL,
OCYKJIEHHBIX 32 COBEpLICHHE YTOJIOBHBIX NPECTYIUIEHUH, a TaK)Ke JIULI, OTOBIBIIMX HAa3HAYEHHOE CYIOM
HAaKa3aHUE U UMEIOUINX HECHATYIO CyIUMOCTb.

B 4.2 .2 paznena | «OO0muue nosokeHrne» Ha3BaHHOTO JTOKYMEHTA CKa3aHO, YTO MOMUJIOBAHHE,
KaK MpaBUJIO, HE TMPHUMEHSETCS B OTHOUIEHWH OCYXJIEHHBIX: a) COBEPIIMBIINX YMBIIIJICHHOE
MIPECTYIUIEHHE B MEPUOJ HA3HAUYEHHOTO CYIOM HCHBITATEIbHOIO CpPOKa YCIOBHOTO OCYXACHHUS; O)
3JI0CTHO HapyLIAIOMIUX YCTAHOBJIEHHBINA MOPSAAO0K OTOBIBAHUS HaKa3aHMs; B) paHee 0CBOOOXKIaBIINXCS OT
OTOBIBaHMSI HAaKa3aHUS YCJIOBHO-AOCPOYHO; I') paHee OCBOOOXKIABIIUXCS OT OTOBIBAHMSI HAaKa3aHUS IO
aMHHCTHUM; J1) paHee OCBOOOXIABIIMXCS OT OTOBIBAHMs HaKa3aHWsS aKTOM IMOMMJIOBAHUS; €) KOTOPBIM
paHee NPOM3BOJIMIACH 3aMEHAa HA3HAYEHHOTO CyJOM Haka3aHus Ooyee MSATKMM Haka3aHueM. Takum
oOpa3om, penakuus JaHHOW HoOpMbl [lonokeHHs MNO3BOJIIET B TOPSAKE MCKIIOYEHHS] MPUMEHSThH
MIOMUJIOBAHHUE K JTFOOOMY IPECTYITHHKY.

XopartaictBo 0 nmomMwioBaHud K IIpesnnenty PD nHampaBisercs B MMCbMEHHOM BHUJAE U, €CIIU
OCYKAEHHBIM OTOBIBAaeT HaKa3aHHUE, TO OHO PETUCTPUPYETCS B CIELUAIBHOM JKypHaJle yuéTa X0AaTalcTB
O TOMMWJIOBAHUU AJMUHHUCTPALUU YUYPEKICHHUS WJIM OpraHa, HCIOJHSIOIIET0 Haka3aHWE B JIEHb €ro
[oJlayu ¥ He no3aHee ueM depe3 20 nHEH HampaBisieTcs B TEPPUTOPHAIBHBIN OpraH MuHHCTEpCTBa
roctunuu Poccun.

K XonmatalicTBy O NOMWJIOBAHHMM AIMHUHMCTpPALMEN YUpEXKIECHUS MNPUIATalOTCs CIEAYIOLINE
JOKYMEHTBI: KOMHsI IPUroBopa (IIPUTOBOPOB), B COOTBETCTBUU C KOTOPBIM (KOTOPBIMHU) OCYKJI€HHBIH
OTOBIBACT HaKa3aHWe, W KONHMHM pEIICHUH BBIIIECTOAIINX CYIEOHBIX MHCTAaHLIUNH OTHOCHUTEIIBHO
YKa3aHHOTO IpUroBopa (IIPUTOBOPOB); M3BEIICHHE O BCTYIUICHUM IMPHUTOBOpa CyJa B 3aKOHHYIO CHILY;
CIpaBKa O COCTOSIHMM 37I0POBbS OCYXJIEHHOIO; CBEJIEHHS O BO3MELICHHMHM MaTepHajbHOro Yyiepoa,
MPUYMHEHHOTO TMPECTYIUICHHEM (eclii HMMEIOTCS); aHKeTa ¢ yKa3aHueM Ouorpapuyeckux JaHHbBIX
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OCYXKJICHHOTO M CBEJIECHHUN O €ro CEMEHHOM TMOJIOKEHUM; CBEICHHUS O pEe3yJabTaTaX PacCMOTPEHUS
MPEIBIAYIIUX XOJATAiCTB O TIOMUJIOBAaHHMM, €CIM OHHM TIOJABAINCh paHee U 00 ITOM HMEeTcs
nH(popManus;, crhpaBKa O IPUMEHEHUH B OTHOIICHHH OCY)KJICHHOT'O aKTa aMHUCTUU WJIW TTOMHUJIOBaHUS
00 O MPUMEHEHHH YCIIOBHO-IIOCPOYHOTO OCBOOOXICHHSI OT HaKa3aHWs B OTHOIICHHWH JIHUI], paHee
MPUBJICKABIIMXCS K YTOJOBHOM OTBETCTBEHHOCTH; NPEACTABICHHE AJIMUHUCTPALMU YUPEKICHUS C
XapaKTePUCTUKOW OCYKICHHOTO, COIEPIKAIIEH CBEACHHS O €ro IMOBEJCHHUH, OTHOIICHUH K yueOe u Tpyay
BO BpeMsi OTOBIBaHMS HaKa3aHUs, OTHOIIICHUHU K COBEPIICHHOMY JCSHUIO.

Komuss  mpencraBineHuss — aAMUHUCTPALIMM  YYPEKICHHS  HANPABISETCA  IPOKYpPOpY,
OCYIIECTBJISIONIEMY HAaJ30p 3a COOJIIOJICHHEM 3aKOHOB aIMUHHUCTpAIMEH YUpExkKIACHHUS, B KOTOPOM
UCTIONTHSACTCS Haka3aHue. K xomaTaiicTBy 0 MOMWIOBAHUH IO MTPOCKOE OCYKIEHHOTO MOTYT TPUJIaraThCs
HWHBICE MaTepualibl, HUMEIOIIHUE CYIIECTBEHHOE 3HA4Y€HUE ISl PElICHUs BONpPOCa O TOMUIOBAHHM.
TeppuTopralibHbII OpraH FOCTULHMM HE MO3JHEE YEM 4YEpe3 CEeMb JHEH IPEACTABISIET JOKYMEHTHI B
KOMHUCCHIO M0 TMOMMWJIOBaHUIO, KOTOpasi, B CBOI ouepellb, HE Mmo3aHee 4yeMm uepe3 30 nHel co aHA
MOJIyYEHHUsI XOJaTaliCTBa TPEACTABISICT 3aKIOYCHHE O IeJIeCO00pa3HOCTH TMPUMEHEHUs aKTa
MTOMUJIOBaHUS BBICIIEMY JOJDKHOCTHOMY Jiniy cyOwbekta Poccuu. Ilocinennee He mosmnee 15 nHei
BHOCHT [Ipe3unenty PO npencrarieHne o menecooOpa3sHOCTH MPUMEHEHHS aKTa TOMUJIOBAHUS B TAHHOM
ciydae. CHOUCOK JIMII, PEKOMEHJOBAHHBIX K MOMHJIOBAHUIO BBICHINM JOJKHOCTHBIM JIULIOM CyOBEKTa
Poccun, momnexxut myONHMKAIMK B CPEICTBAaX MAacCcOBOW WHGOpPMANMKM C YKa3aHWeM (HhaMHIIuH,
WHUIUAIOB M CTAaTbhH, MO KOTOPOH OH OCYXAEH, a TakKe MOTYT ObITh YKa3aHbl MOTUBBHI MPHHITOIO
peLeHus.

[Ipu paccMoTpeHHMHM XOJaTaicCTBa O IMOMMJIOBAaHUW MPUHUMAIOTCS BO BHUMAHHE XapakTep M
CTENEHb OIMACHOCTU COBEPIIEHHOTO MPECTYIUICHHS; CPOK OTOBITOTO HaKa3aHWs, JaHHBIE O JMYHOCTHU:
COCTOSIHME 3/I0POBbSI, KOJIMYECTBO CYANUMOCTEH, CEMEHHOE MOJI0KEHNUE, BO3PACT U €ro MOBEJAEHUE, B TOM
qHCIIe, T0 BO3MENICHHIO yIIepOa, MPUUINHEHHOTO MPECTYIUICHUEM; HHBIE 00CTOSTEIIbCTBA.

B ciyuae npunstusa Ykaza Ilpesunenta Poccuiickoit @enepannu 0 NOMUIIOBAHUH, MTOCIEAHUI B
TEUCHHWE JIBYX IHEH TIOCIEe €ro W3JaHWs HAIPABJISCTCS BBICIIEMY JODKHOCTHOMY JIHITy CYOBEKTa
Poccuiickoit @eaepanuu (PyKOBOAUTENIO BBICIIETO MCIOIHUTEIBHOTO OpraHa ToCyJapCTBEHHOW BIACTH
cyobekta Poccuiickoit @enepanuu), B MunucrepctBo BHYTpeHHHMX Jen Poccuiickoit denepauuu,
TEPPUTOPUAIBHBIN OpraH HOCTULWU, AJMUHUCTPALMIO YUYPEKIACHUS WM OpraHa, HUCIOIHSIIOUErO
HaKa3aHHUE JJIS €r0 MCIIOJTHCHMS.

1.9 Jlekuusa Ne 9 (1 gac)
Tema: OcoGeHHOCTH O0CBOOOKAEHHSI OT YroJOBHOH OTBETCTBEHHOCTH M HaKa3aHUs
HECOBEPIIEHHOJIETHIX B 0T€YEeCTBEHHOM H 3apy0e:KHOM 3aKOHOIATEeIbCTBAX

1.9.1 Bonpocsl 1eKuuu

1. OcoOeHHOCTH JIMYHOCTH HECOBEPIICHHOJETHUX U HEOOXOAMMOCTh UX Yy4é€ra mnpu
0CBOOOXKJICHUH OT YrOJOBHOM OTBETCTBEHHOCTH U HAKa3aHMUS.

2. OcBOOOXIECHHE HECOBEPUICHHOJIETHUX OT YTOJIOBHOW OTBETCTBEHHOCTH C TPHUMEHEHUEM
MPUHYIUTENBHBIX MEP BOCIIUTATEILHOTO BO3ACHCTBUS.

3. OcBOOOXIECHHWE HECOBEPIICHHOJETHUX OT YTOJIOBHOTO HakKa3aHWUs C [PUMEHEHHEM
MPUHYIUTENBHBIX MEP BOCIIUTATENILHOTO BO3CHCTBUS.

4. YCIOBHO-TIOCPOYHOE OCBOOOXKJIEHHE HECOBEPIICHHOJETHUX OT OTOBIBAaHUS YTOJIOBHOTO
HaKazaHusl.

5. OcB0OOXICHNE HECOBEPIICHHOJIETHETO OT YTOJOBHON OTBETCTBEHHOCTH M HaKa3aHUS B CBSI3U
C MCTEUYEHUEM CPOKOB JIaBHOCTU NPUBJIEYEHHS K YTOJOBHON OTBETCTBEHHOCTH M MCIOJHEHUS
YTOJIOBHOTO HAaKa3aHWSI.

6. Ilpumenenne o0coOeHHOCTEH  OCBOOOKIEHHS  HECOBEPLICHHOJIETHUX OT  YrOJOBHOM
OTBETCTBEHHOCTH M HaKa3aHMs K JUIIaM B Bo3pacte oT 18 go 20 ner.

7. OcoOeHHOCTH OCBOOOX/IEHHUS OT YrOJOBHOM OTBETCTBEHHOCTH M HaKa3aHMS B 3apyOeKHBIX
CTpaHax.



1.9.2 Kpartkoe coaep:kaHue BOIpPoOCoOB

1. OcoGeHHOCTH JIMYHOCTH HECOBEPUIEHHOJETHUX W He00XOAMMOCTh HMX Yy4éra npu
0CBOOOKICHUH OT YI0JIOBHOW OTBETCTBEHHOCTH U HAKA3AHHUA.

Oco0OeHHOCTH JMYHOCTH HecoBeplieHHOJNeTHUX (14-18 iner) cBomsgTcs mo cBOEM CyTH K
OCOOCHHOCTSIM HX [ICUXUKH, OTJIHYaroleiicss Oounblieil  JaOUIBbHOCTBIO, YYBCTBUTEIBHOCTHIO,
HEYCTOMYMBOCTHIO TOBEJCHHUS B 3aBUCHMOCTH OT BHEIIHUX M BHYTPEHHUX OOCTOSITENBCTB. OTH
OCOOCHHOCTH JIe)KaT B OCHOBE YMEHBIICHUS KapaTeIbHOTO BO3JEHCTBUS IO OTHOILEHHUIO K
HECOBEPIICHHOJICTHUX, HEOOXOAMMOIO JUIS JIOCTIDKEHUS Iielied HaKa3aHWs, YTO MPOSBISACTCS B
OrpaHUYEHUU BUJOB, Pa3MEpPOB YrOJIOBHOIO HAKa3aHMs, MPUMEHSIEMOr0 K HHM, a TAKK€ B CMATYCHUU
YCIIOBUY MPHU OTOBIBAaHUH HaKa3aHUs, PU 3aMEHE HaKa3aHUsl 0oJiee MATKUM, JOCPOYHOM OCBOOOXKICHHUH
OT HaKa3aHWs, CHATUU WM MOrameHuu cyaumMocTu. menHo nmostomy B ¢1.89 YK P® ykaswiBaroTcs
JOTIOJTHUTEIbHBIE OCOOCHHOCTH Ha3HAYCHHs HaKa3aHUs HeCcOBepIIeHHOJeTHeMY. Kpome 00CTOSTENbCTB,
npeaycMoTpeHHbix cT1.60 YK P®, y4yuThIBalOTCA YyCIOBUSA €ro >KU3HU U BOCIHUTaHUS, YpPOBEHb
TICUXUYECKOTO PA3BUTHS, HHBIE OCOOCHHOCTU JIMYHOCTH, a TAKKE BIMSHUE HA HETO CTApPIIUX IO BO3PACTY
mun. Tem He MeHee cjelyeT CKas3aTb, YTO MEPEeUYHCIEHHbIE OCOOCHHOCTH HMEIOT KOJWYECTBEHHBIN
xapakTep (MX ILerIecoo0pa3HO paccMaTpUBaTh W B OOIIEM IMOPSAKE Ha3HAUCHHS HAKa3aHUs) a B LIEIOM
MOBEJICHUE HECOBEPLICHHOJIETHUX MOIYUHAETCA TEM K€ ICHUXOJIOTMYECKUM 3aKOHOMEPHOCTSAM, YTO U
J000r0 Jpyroro genoBeka’. C caMoro Hagala ero Pa3BUTHUS B MHAMBHUIA 3aKJIAJBIBACTCS ONpeACIEHHAS
CUCTEMa MHUPOBO33PEHUS U LIEHHOCTHBIX OPUEHTAIMM, KOTOPhIE B COBOKYIIHOCTH OIPEHEISIIOT MOJAEIU
OTHOIIEHUH, 1IeJIM U MOTHBBI MIOBEICHHS YeloBeKa. [Ipu COOTBETCTBYIOIIEM COYETAaHUU JAAaHHBIE MOJEIU
MOT'YT UMETh MPECTYNHbIA Xapakrep. Yale Bcero 3To NpoMCXOIUT TOTAA, KOI/1a B CHCTEME EHHOCTHBIX
OpUEHTAlIMM Ha TEPBOM MECTE HAXOIATCS MaTepHUalIbHbIE IIEHHOCTH, a YEJIOBEK DPACIICHMBACTCS Kak
CPEIICTBO JOCTHXKEHHUS 1IEJIH, a HE caMa LEb.

CkpblTOE BO3ACHCTBHE IIOJICO3HAHUS HA IIOBEJECHUE JIMYHOCTH OCJIOXKHIET MpodiieMy
pEeryJaupyeMoro HCIpaBIICHHUS YEJIOBEKA M JIOCTHIKEHUE LeJed yroJoBHOro HakaszaHus. Jljis 3toro
HE0OXO0IMMO BBIXOJIUThH HA TOJICO3HATEIIBHBIN YPOBEHD M TIPU ITOMOIIY TOCTENIEHHOW W MHIUBUyaIbHON
KOPPEKTUPOBKU MEHSTHh BHYTPEHHEE OTHOIICHHE K LIEHHOCTSIM, YeJIOBEeKY, COOBITUSIM U T.1. be3 yuéra
0COOEHHOCTEH U COAep)KAHUU MOBEJICHUSI KOHKPETHOTO HECOBEPIIICHHOJIETHET0, 3HAYMMOCTH KU3HEHHOU
CUTYalluu NJsl TOCJEIHEr0 M ero MEepeopHUeHTAlluu, caMu MO cebe JBrOTHhIE YCIOBHSI HaKa3aHUS U
OCBOOOXKJICHUSI HECOBEPIICHHOJETHUX HE CHOCOOHBI JIOCTUTHYTh HW3HAYAJIbHOW 1enu. ToJbKo
npodecCHOHANBHBIN U WHIUBUAYAIbHBIA TMOAXO] MOXET MPHUHECTH TMOJOXKHUTEIbHBIM pe3yabTaT B
WCIIPABJICHUN JIAaHHOW KaTeTOPHH JHI] U TMPEAYNPERKICHUN COBEPIICHHS HOBBIX MPECTYIJICHUH, YTO
MpernoaraeT yuéT 3aKOHOMEPHOCTEH U 0COOCHHOCTEH 0011IeH, FOpUIUIECKON U IETCKON TICHXOJIOTHH.

2. OcBO0OKIEHHE HECOBEPIIEHHOJIETHUX OT YrOJOBHOI OTBETCTBEHHOCTH ¢ MPUMEHEHHEM
NPUHYIUTEJBHBIX MepP BOCIIUTATEIHLHOT0 BO3/elCTBUS

HpI/IHYI[I/ITeJ'IBHBIG MepBI BOCIIUTATCJIBHOT O BOSI[CI\/'ICTBI/UI MOFYT HpI/IMerlTLCH K
HECOBEPIICHHOJIETHEMY B CIIy4ae COBEPIICHUS WM MPECTYIUICHUs HEOOJNBIION WM CPelIHEU TSKECTH,
eci OyJeT MPU3HAHO, YTO JUISl €r0 HWCIPABJICHUS JOCTATOYHO TMPHUMEHECHHS CICAYIONIMX Mep: a)
npenymnpexjaeHue; ©) mepemaya TMOA HAA30p pOAUTENEH WIM JHI, WX 3aMEHSIONMX, JTHU00
CHCIMAIM3UPOBAHHOTO  TOCYJApPCTBEHHOTO OpraHa; B) BO3JIOXKEHHE OOS3aHHOCTH  3arjaJuTh
MPUYMHEHHBINA yIepO; T') OrpaHHuYEHUE J0CYra M YCTaHOBJIEHHE OCOOBIX TpeOOBaHWUU K TOBEIEHUIO
HECOBEPIICHHOJICTHETO.

CyIHOCTh TPEeNymnpexaeHUs Kak MPUHYIUTEIBHOH Mepbhl BOCHUTATENLHOTO BO3ACHUCTBUS
COCTOUT B pa3'BSICHeHI/II/I HeCOBepH_IeHHOJ'IeTHeMy Bpe)la, HpI/I'-II/IHéHHOFO €ro ACIHUCEM, H HOCJ'IG)ICTBI/Iﬁ
MMOBTOPHOTO COBEPIICHUS MPECTYIIeHUH, TpenycMoTpeHHbIX YK P®. Bmecre ¢ Tem, crneayer OTMETUTH,
9YTO 10 BHeceHms m3MeHeHuil B nekabpe 2003 roma penmakmus c¢r.90 YK P® conmepxkano TtpeboBanme

1
ﬂaHHLIe BOIPOCHI paCCMAaTpUBAIOTCA B (1)I/IJ'IOCO(1)I/II/I, INCUXOJIOTUH, KPUMHUHOJIOT'WHU, COJUOJIOTUHA U T.II.



COBEpIICHHS] HECOBEPUICHHOJETHUM IMPECTYIUIeHUs «BrepBbley». Ilpu ykazaHHOM ycioBuu Oornee
peanbHBIM OBLTO MPEIYNpPEXKACHUE TOCIEACTBUN TMOBTOPHOTO COBEpIIeHHS mpecTymieHus. llocie
OTMEHbl JaHHOTO TpPU3HAKA CTaJ0 BO3MOXHBIM OCBOOOXJEHHE OT YrOJOBHOM OTBETCTBEHHOCTH
HECOBEPUICHHOJIETHEIO IIPU COBEPIIEHUHM UM KaK pa3 IMOBTOPHOIO COBEPIICHHUS IPECTYIUIEHHUS Ha
MPOTSHKEHUH ompeiei€éHHoro nepuoaa. [loaromy 31ech He0OX0UMO paccMaTpUBaTh HE TOJIBKO CIIOPHYIO
KPUMHHOJIOTUYECKYI0 OOOCHOBAaHHOCTH JAHHOTO M3MEHEHHUS, HO M BO3HHUKIIEE MPOTHBOPEUHE MEXIY
MpaBOM Cyla Ha OCBOOOXJIEHHE OT YroJOBHOM OTBETCTBEHHOCTH U COJEP>KaHUEM Camoro
IIPEYIPEKACHHUS.

Ilepenada noj HaA30p 3aKIOYAETCS B BO3JIOKEHUU HA POAMTENICH WM JIML, UX 3aMEHSIOLIUX,
00 Ha CHEUUANTM3UPOBAHHBIA TOCYAAPCTBEHHBIM OpraH oOOS3aHHOCTH IO BOCIUTATEIHHOMY
BO3JICUCTBUIO HAa HECOBEPIIECHHOJIETHETO U KOHTPOIIO 32 €ro noseAeHueM. [Ipu 3ToM BaKHO NMOMHMUTB,
YTO BCE CYLIECTBYIOIIME (OPMBI BOCIIUTATEIBLHOT'O BO3JACHCTBUS MOKHO MPEICTaBUTH 0Opa3HO B BHJIE
KHyTa, NpsiHUKa U npumepa. Hambosee ClOXHBIM B OCYUIECTBICHUHU, Takke Kak U 3(()EKTUBHBIM,
JOCTUTAIOIIUM LI€TH, SBJSIETCA MmocieaHud MeTtol. IlepBble 1Ba MO3BOJIAIOT 3aTpayuMBaTh TrOpa3JIo
MEHbIIIE YCWIHM, HO, IO CYIIECTBY, OHU IPOINAJAI0T BIYCTYIO, IO3TOMY UX «IETKOCTbY» SIBISIETCS JIUILb
BUIUMOM.

O0s13aHHOCTD 3arVIaIUTh TPUUMHEHHBIA BpEJ MOXKET BO3JIaraThCsi Ha HECOBEPIIEHHOJETHETO C
00s13aTeNbHBIM YY4ETOM €ro HMMYIIECTBEHHOTO IOJOXCHHUS WM HAIMYMS Y HEr0 COOTBETCTBYIOIIMX
TPYIOBBIX HAaBBIKOB. J[1s TpaBUIBHOM OLIEHKM CTENEHU BBIMOJIHEHUS JIaHHOW 00S3aHHOCTH
HEOOXOJMMBIM SBIISIETCS OIpEIENICHHEe XapaKTepa M CTENeHH NPUYUHEHHOTO BpEda, PaCCMOTPEHHOTO
BBIIIIE.

Hakonern, orpanudyeHue gocyra W YCTAHOBJEHHE OCOOBIX TpeOOBaHWI K TOBEACHUIO
HECOBEPIIEHHOJETHEr0 MOT'YT IIPEAYCMAaTPUBATh 3alPET MOCEUICHUsI ONPEIEIEHHBIX MECT, CBA3aHHBIX C
TOM Wiau WHOM (opmoil mpoBeneHust aocyra u aApyrux orpannueHuii. Cormacuo m.4 ct.91YK PO ux
NepeyeHb He SBISETCS MCUEPIBIBAIOLINM, YTO, 0 000CHOBaHHOMY MHeHHIO X.J[.AnukmnepoBa, MOXET
«CTaTh UCTOYHUKOM HApPYIICHUS KOHCTUTYIMOHHBIX TPaB M CBOOO HeCOBepIHeHHOJIeTHeFO))l. B nensx
HEJOMYIIEeHNsT HEOOOCHOBAaHHBIX OTPaHUYEHUUN JMYHOM XU3HU, MpaB, CBOOOJ W HHTEPECOB CYOBEKTa
JaHHasT Mepa JOJDKHA Ha3HauyaThCs JIMIOIb B TOM CJy4yae, €CIM XapakTep NpPecTyIJICHUS CBS3aH
onpeAeNEéHHbIM CIIOCOOOM C TIOCEUICHHEM OIpeAeNEHHBIX MECT, HCIOib30BaHHeM ¢GopM 10Cyra,
TPAHCIOPTHBIX CPEJICTB U T.1I.

Hanpumep, coBepiiienre youiicTBa UM MPUYUHEHUE Bpeaa 3J0POBBIO B Oapax, Ka3uHO U T.1I., C
HCIOJIb30BAaHUEM TPAHCIIOPTA, JUOO0 MOCEHIEHHE KYIbTYPHBIX MEPONPHUITUN HCKIIIOUUTENIBHO B LESIX
XHIIEHUSI Yy)KOTO MMYIIECTBA, TMOO COBEPIIEHHE Pa3IMUYHBIX MPECTYIUICHUH B ONPEACIEHHOE BpEeMs
CYTOK, B JPYT'MX MECTHOCTSX U T.N. Ecau mpectymienne ObUIO CBSI3aHO € MPONYCKOM yYEOHBIX 3aHATHUN
i paboThl, a TaKkKe OTCYTCTBHUEM pabOTHI, TO BO3MOXKHO OIpEIeIeHHe OTpaHUYeHUs B TaHHOU cdepe,
o0s3pIBaoIee BEPHYThCSI B ydeOHOe 3aBeieHue, Ha paldoTy MO0 TpynoycTpouThbes. B cynebHOM
pa3bupaTenbCTBE BBISICHSIIOTCS OOCTOSITENIbCTBA, CIHOCOOCTBYIOIIME COBEPIICHUIO NPECTYIJICHUs, a
yKa3aHHbIE OTPaHUYEHHUS JOJHKHBI OBITh HAMPaBJICHBI HA UX HEUTpaIU3aIiio, YCTpaHEHHE.

Jlo BHeceHMs] U3MEHEHUH B yroJIOBHOE 3aKoHOAATeNnbCcTBO B Aekadpe 2003 roxa m.3 ¢1.90 VK
P® mno3Boss MCHONHSIOIIEMY OpraHy YCTaHaBIMBATh MPOJOJDKUTEIBHOCTh CPOKa MPUMEHEHHS
MPUHYAUTEIBHBIX MEp BOCIIMTATEILHOIO BO3AEUCTBUSA B (hopMe Mepeiauul ol HaJ[30p WM OTPaHUYECHUS
J0Cyra U YCTaHOBJIEHMH OCOOBIX TpeOOBaHUIl K MOBEJEHMIO HECOBEPILICHHOJIETHEro. B pesynpTare Ha
MpaKTUKe ObUIM BO3MOKHBI HETaTUBHbIE MOMEHTHI PEAIM3allii TaHHOM HOPMBI, Korja 0e3 10CTaTOYHBIX
OCHOBaHUN MoOIM OBITh HEOOOCHOBAHHO CHIDKEHBI WM  YBEJIMYEHBI CPOKH TPUMEHEHUS
MIPUHYIATEIBHBIX HOPM BOCIIUTATEIBHOTO BO3JIEHCTBHS IO CPAaBHEHHIO C YCTAHOBJIEHHBIMU CT.94 YK P®
CpOKaMH MPABOBBIX MOCIEACTBUNA TMpecTyIyieHUusa. JlaHHOE TMOJIOKEHUE BBI3bIBAIO CIPaBEIMBYIO
KpUTHKY, 4TO OBLJIO 3aTEM YyUYTE€HO 3aKoHojaTeneM. B HacTosiiee BpeMsi CPOK MPUMEHEHMsI TaKuX
MPUHYIUTEIBHBIX MEpP BOCIIUTATEIBLHOIO BO3ICUCTBUS KaK Nepeiaya Mo HaA30p POAUTENEH WM JIULL, UX
3aMEHSIOIINX, MO0 CHEeHan3UPOBAaHHOIO TOCYAapCTBEHHOIO OpraHa, a Takke OrpaHMYeHHE J10cyra U

! AmuxknepoB X.JI. OcBoOOX/IeHNE OT YrOJIOBHOM OTBETCTBEHHOCTH. Yka3. cou. — C. 80.



YCTaHOBJICHHBIX OCOOBIX TpeOOBaHMII K TOBEIEHUIO HECOBEPIIECHHOJETHETO YCTaHOBJIEHA OT OJHOTO
MecsIa 10 IBYX JIET (€CIU COBEPIIICHO MPECTYIICHUE HEOOMBIIION TSHKECTH) B OT IMIECTH MECSIIEB 0 TPEX
JIET TPH COBEPILECHUU MPECTYIJICHUS CPEAHEH TAKECTH).

[Tpr Ha3HAYEHWW yKa3aHHBIX MEpP JIUI0 OCBOOOXKIAETCS OT YrOJOBHON OTBETCTBEHHOCTH, HO
cuntaercst cyaumbeiM. O0 3ToM cBuzereabcTBYeT 4.4 ¢1.90 YK P®, B K0TOpOIi rOBOpUTCS, YTO B CiIydae
CHUCTEMATHUYECKOTO HEUCIOJHEHUS HECOBEPIICHHOJICTHUMHU MPUHYIUTEIHLHON MeEpbl BOCIHUTATEIIBHOTO
BO3JICUCTBUSl JaHHAs Mepa MO MPEICTABICHUIO CHEUUAIN3UPOBAHHOIO TOCYAApCTBEHHOIO OpraHa
OTMEHSIETCSI M MaTepuajbl HAMpPaBJISIOTCS ISl TMPUBIICYEHUST HECOBEPILICHHOJETHETO K YrOJIOBHOM
otBeTcTBeHHOCTU. CornacHo ¢1.94 YK P® misi HECOBEPIIEHHOJIETHUX COKpAIEHbl HANOJOBUHY CPOKH
MPUBJICYCHUSI K YrOJIOBHOM OTBETCTBEHHOCTH U COCTABJISIIOT IIPH COBEPUICHUU MPECTYIICHUN
HEOOJIBIIION, CpeTHEN TSIKECTH, TSHKKUX U 0C000 TSHIKKMX COOTBETCTBEHHO 1, 3, 5, u 7,5 ner.

Cnenyer  3aMeTWTh, 4YTO 3aMEHA  YrOJIOBHOIO  HAKa3aHUs  HECOBEPIIECHHOJIETHEMY,
COBEPILIMBIIEMY NPECTYIUIEHHE, MEpaMu BOCIUTATEIbHOIO BO3ACHCTBUS HE SBISAETCA, BO-TEPBBIX,
00s13aHHOCTBIO CyJa. BO-BTOPBIX, BO3MOKHOCTh MX HA3HAYCHUS OMPEACISETCS XapaKTEPOM M CTEHEHBIO
OMACHOCTH COBEPUIEHHOTO JESHHS, JUYHOCTHIO HECOBEPILIEHHOJNETHET0 U €€ OCOOEHHOCTAMH,
MIPOSIBIISIONINXCSI B MOBEACHUU. YUET BCEX OOCTOSITENBCTB JieJa B COBOKYITHOCTH MOXKET MOTPEOOBAThH
Ha3HA4YC€HUS] OJHOBPEMEHHO HECKOJBbKO IPUHYAUTEIbHBIX MEP BOCHHUTATEIBHOTO BO3JACHCTBUS.
OpHueHTHPOM IS MPABOOXPAHUTENBHBIX W CYACOHBIX OPraHoB 3JIeCh MOTYT OBITh JIMIIb IICIH
JOCTH>KEHHSI YTOJIOBHOTO HAaKa3aHMs: BOCCTAHOBIICHHE CIPABEJIMBOCTH, UCIPABIECHUE OCYXIAEHHOTO U
NpEayNpeXACHUE JaTbHEUIINX MPECTYILICHUH.

3. OcBo0ok1eHHe HeCOBEPUIEHHOJETHUX OT YroJ0BHOI0 HAKa3aHMs ¢ NpPUMEHEeHHeM
NPUHYIUTEJbHBIX MEeP BOCIIUTATEIbHOI0 BO3ACHCTBHUS

B cimywae, ecim cyn npuaér K BBIBOJAY O HENOCTaTOYHOCTH JUIS  MCIIPABICHUS
HECOBEPLICHHOJIETHETO NPUHYAUTENBHBIX MEp BOCHMTATEIIBHOTO BO3JCHCTBHUSA C OCBOOOXKIEHHUEM OT
YrOJIOBHOH OTBETCTBEHHOCTH, OH BBIHOCUT OOBHMHHTENBHBIA MPUTOBOP C Ha3HAYeHHWEM HakazaHus. Eciu
COBEPLIEHHOE MPECTYIUIEHHUE SBISETCS HEOOJBIION MM cpelHell TSHKECTH, TO CyJ MOXKET OCBOOOIUTH
HECOBEPIICHHOJETHErO OT PEaJbHOIO MCIIOJIHEHMS HAKa3aHUs C NPUMEHEHHEM IPUHYIHUTEIBHBIX MEp
BOCIIUTATEIBLHOTO BO3/IEUCTBUS, IPEeyCMOTpEHHBIX B cT.90 YK P®.

[Tpuuém, mnocne uckmoueHus u3 n.1 c¢r.90 YK P® ycnoBus coBepuieHHs NpecTyIICHUS
BIIEPBbIE, KaK OCBOOOXKAEHUE OT yrojoBHOM orBeTcTBeHHOCTH (1.1 ¢1.90 YK P®), Tak u ocBoGOX1eHNE
0T Ha3zHaueHHoro HakazaHus (m.1 c¢r.92 YK P®) moxeT cynoM NpUMEHSTHCS, IPAKTUYECKH, B PaBHOU
CTEIEHH, €CIIU TOJBKO COBEPIIEHHBIC MPECTYIJICHUSI OTHOCATCA K HEOOJBIION MM CpeaHEd TSKECTH.
OrcyrctBue B m.1 ¢r.92 YK P® ycnoBus mnpuMeHEHHsS NPUHYIUTENbHBIX MEpP BOCIUTATEIBHOTO
BO3JEHCTBUS KaK JOCTATOYHOTO YCJIOBUS JJISl MCIPABIEHUS HECOBEPIIEHHOJIETHETO, MPEAYCMOTPEHHOTO
n.l c¢r.90 YK P®D, tem He MeHee, NpeanojaraeT MO CMBICIYy HaJIMYWE€ JaHHOTO YCIOBHUSA IIPH
COOTBETCTBYIOILIEM OCBOOOKIEHUH OT YTOJIOBHOI'O HAKa3aHHUS.

W3 cuctemMaTHueckoro TOJKOBaHUS AeWcTByromei pegakiuuu cr. 92 YK PO (kak Teneps u c1.90
YK P®) cnenyer, uro 4.1 ¢1.92 (4.1 c1.90) YK P® pacnpoctpansercs Ha Jull, UMEIOIIMUX CYyIUMOCTb, a
4.2 ¢1.90 YK P® npumeHnsercs Takxe IpU COBEPLICHUH NPECTYIUIEHUS CPEAHEN TSHKECTH, HO, €CIIU CYJ
NpUAET K BBIBOAY O HEJOCTATOYHOCTH IS MCIPABICHMS JMIA IPUMEHEHHE MEpP BOCIMTATEIBHOTO
BO37elcTBUS. Torna BMECTO peanbHOro OTOBIBAaHUS HAaKa3aHUs, BUHOBHBIN B TEX K€ LIEISIX MOXKET OBbITh
MOMENIEH B CHENUAIbHOE BOCIMTATEIbHOE WM JIe4eOHO-BOCIIUTATEIBHOE YUPEXKACHHE  JUIsS
HECOBEPUICHHOJIETHUX HAa CpPOK, HE INPEBHINAIOINANA  MaKCUMaJbHOIO CpOKa  Haka3aHu,
MIPEAYCMOTPEHHOTO YTOJIOBHBIM KOJIEKCOM 3a COBEPIIEHHOE MPECTYIIEHUE.

B 13 c1.92 YK P® perynupyiorcs BOINPOCH JOCPOYHOTO MpPEKpALIeHUs NpeObIBaHUS
HECOBEPIICHHOJIETHETO B CHEIHAIbHBIX BOCIUTATENbHBIX WM JI€Y€OHO-BOCIIUTATEIbHBIX YUPEKIECHUIX
JUIE  HECOBEpIICHHOJNETHUX JMOO0, HAoO0OpOT, €ro NpOAJeHHS IO HCTEYCHWH MAaKCHUMAaJIbHO
MIPEAYCMOTPEHHOT0 CpoKa. IIepBrlii BapuaHT AOIyCKaeTCs, €CIH 0 3aKJIFOUYEHHE CIIENHATN3UPOBAHHOTO
rOCYJJapCTBEHHOTO OpraHa HECOBEPIICHHOJETHUH He HyXJaeTcs Oojiee Il CBOErO HCIpPABICHUS B
JalbHEeNIeM MPUMEHEHUH yKa3aHHOW Mepbl. DTO MPOUCXOAMT B Cllydyae YCTOMYMBOIO U CTAOUIILHOTO



MTOJIOKUTEIBHOTO MOBEACHUS, YTO BO3MOXKHO JIMIIb B PE3YJIbTATE OCO3HAHMS U MEPEOLEHKH IIEHHOCTEU
Ha OCHOBAaHMM W3MEHEHHUs MHpoBO33peHHs. IIpomienue xe cpoka mpeObIBaHUS B YUPEKACHUHU (CBEPX
MaKCUMaJbHOTO TPEAYCMOTPEHHOTO CpOKa Haka3aHHs) JIOMyCKaeTcs B HHTEpecax caMmoro
HECOBEPILICHHOJIETHETO, BBI3BAHHBIX HEOOXOIMMOCTBIO 3aBEPIIUTH 00IIe00pa3oBaTENbHYIO WU
npodeccuoHaNbHYIO MOATOTOBKY.

B nmannyto crateio mo coctosiHuto Ha 8 nexadps 2003 roga ObUTM BHECEHBI OTPAHHUYEHUS TIO0
MPUMEHEHHUIO OCBOOOXKJIEHHUS OT HAKa3aHWs HECOBEPIICHHOJIETHErO C IMOMEIIEHHUEM B CHElUalIbHOE
y4eOHO-BOCIUTATEIBHOE YUPEXKICHHE 3aKPBHITOTO THUIIA OpraHa YIpaBieHueM 00pa3oBaHUEM, €Clii ObLIO
COBEPILEHBI ONpPEACIEHHbIE BUABl NPECTYIUICHUH, SABISIOIMIMXCS, KaK IMPaBUiIO, TSKKUMHU. CoriacHo
JOMONHEHHOTo 1.5 ¢T.92 YK P® Kk HUM OTHOCATCS NMPUYMHEHUE TSHKKOTO BpeAa 30pOBbIO, UCTSA3AHUE,
3apaxkxenne BUY-undexiueil, moxuiieHue 4eaoBeKa, HE3aKOHHOE JIMIICHHE CBOOObI, M3HACUIOBAHUE U
HACHJIbCTBEHHBIE JICHCTBUS CEKCYyalIbHOT'O XapakTepa, Kpaxka, rpabéx, pa30oid, TEeppopHu3M U BOBIICUCHHE
B aHAJIOTHYHBIE IEHCTBUS, 3aXBaT 3aJI0’)KHUKA, OpraHU3ais He3aKOHHOTO BOOPY>KEHHOTO (hOPMUPOBAHUS
WIN y4acTUe B HEM, y4acTHe B MPECTYIIHOM COOOIIECTBE, YTOH BO3AYIIHOTO cynHa (Toibko 4.l cT.211),
HE3aKOHHOE M3TOTOBJICHHUE OPYXKUS, XUIIIEHUE U BEIMOTaTEeILCTBO OPYKUs, OOCTIPUIIACOB, B3PHIBYATHIX
BEIIECTB U B3PBIBHBIX YCTPOUCTB (TOoMbko 4.l u 2 cT.226) nubO HAPKOTUYECKHX CPEACTB WIH
MICUXOTPOMHBIX BemecTB (Toiabko 4.1 u 2 ¢1.229) nubo MX HE3aKOHHOE MPOU3BOJACTBO, COBIT WIIHU
nepechiika (4.1 ¢r.228-1).

4. YcJ10BHO-I0CPOYHOE 0CBO0OKIeHHEe HECOBEPUICHHOJIETHUX OT OTOBIBAHMS YI0JI0BHOI'O
HaKa3aHMA.

B nepBonauansHOoM BapuanTe BBeAEHHOrO B neiictBue YK P® 1996 roga ycnoBHO-gocpoyHOE
OCBOOOXIEHHE OT OTOBIBaHUSA HaKa3aHUsS MOIJIO ObITh MPUMEHEHO K HECOBEPUICHHOJIETHUM,
OCYXXIIEHHBIM K UCIPABUTEILHBIM PA00OTaM WJIH JIUIICHUIO CBOOOIBI MOCHe (PaKTHUECKOTO OTOBITHS UMU
HE MEHEeEe OJHOM TpeTH CpOKa HaKa3aHMs, Ha3HAUEHHOTO 3a MPECTyIUIEeHHWE HEOOIBLION WM CpeaHe
TSYKECTH, HE MEHEE IOJIOBUHBI CPOKA HaKa3aHMs, HA3HAYEHHOI'O 3a TSKKOE IPECTYIUIEHHE U HE MEHee
JBYX TpeTel CpOKa MPHU COBEPIICHUH OCO00 TSHKKOIo mpectyruieHus. PenepanbHbIM 3akoHOM Ne25-D3
ot 09.03.2001 roma 6pumn BHeceHbl u3MeHeHusa B cr.79 YK PO, cmsaryaromue Cpoku (aKTHIECKOTO
OTOBITHUS HAKa3aHWsI COBEPLICHHOJNETHUM OCYKAEHHBIM. OIHAKO OCHOBAaHUSA I YCIOBHO-IOCPOYHOTO
OCBOOOYKIEHHSI HECOBEPIIEHHOJIETHUX OT OTOBIBaHMSI HaKa3aHMsl, MpeaycMoTpeHHble B ¢T.93 YK PO B
penakiun denepansHoro 3akoHa oT 09.03.2001 roma Ne25-D3 ocraBneHbl ObUTH, MPAKTUYECKU, TEMH XKE.
N3menenns B ¢1.93 YK P® kocHymHCh JHIIb TOTO OOCTOATENHCTBA, YTO OBUIO YTOYHEHO, UYTO TaKWe
Mephl MPUMEHSIOTCS K JMIAM, COBEPUIMBUIMM IPECTYIUICHME B HECOBEPILIEHHOJETHEM Bo3pacte. B
pesynbpTaTe (QopManbHble KPUTEPUU I OCBOOOXKICHHS, MpeaycMoTpeHHbie B cT.79 u 93 YK P®
OKa3bIBAJIUCh OJMHAKOBBIMHM, YTO MPOTHUBOPEUMIIO IMaBe 14 VYTrolOBHOrO 3aKOHa, PEryIupYOIINX
«OCOOEHHOCTHU» YTOJIOBHOW OTBETCTBEHHOCTH HECOBEPIICHHOJETHHX. YaCTHUHO MPOTHBOpEYHE OBLIO
cusito denepanbabiM 3akoHOM Nel62-D3 ot 8 nexabpsi, B KOTOPOM ObUI COKpam€H CPpoK (HaKTUIECKOTO
OTOBITHS HaKa3aHUs, HA3HAYEHHOTO TOJIbKO 3a TSDKKOE MpecTyruieHne. OJHOBPEMEHHO 3THUM K€ 3aKOHOM
ObUIM MCKJIIOYEHBl HCIIPaBUTENbHbIE pPadOThI W3 4MCIAa HaKa3aHWs, OT KOTOPHIX ObUIO BO3MOXKHO
JOCPOYHO OCBOOOKIATH.

Bwmecre ¢ Tem, Bpsa M 11€51€CO00pa3HO OrpaHUYMBATh YCIOBHO-AOCPOYHOE OCBOOOXKIEHUE JIHII,
COBEPIIMBIIUX MPECTYIUICHUS B HECOBEPIICHHOJIETHEM BO3pacTe BOOOIIe BUAaMH HakazaHud. OHUM U3
TpeOOBaHUN MEXAYHApOIAHBIX HOPM K HaKa3aHMUSM SIBJSETCS AOCTATOYHO Oobllias CTENEHb I'pajallvu,
HeoOXoMuMOM st HauOoJee MPaBUILHOTO BhIOOpa HaKa3aHUS MO €ro COOTBETCTBHIO XapakTepy H
CTENEeHU TSHKECTU COBEPILEHUs MPECTYIUICHHs, JIUYHOCTH M UHBIM oOcTosiTenbcTBaM Jena. KoHeuHo,
JTUCKPEIIMOHHOE MPaBO Cy/a M0 BEIOOPY Mephl HaKa3aHUsI MOXKET UMETh MOJI0KUTEIbHBIA Pe3ynbTaT MpH
HE0O0X0MMOM MpodecCuOHATU3ME MPABOITPUMEHUTETIS.

B ¢1.93 YK PO, perynupyoimieil Topsa0K YCIOBHO-IOCPOYHOTO OCBOOOKICHHS OT OTOBIBAHUS
HaKa3aHWs JIUI, COBEPIUMBUIMX NPECTYIUIEHUS B HECOBEPIIEHHOJETHEM BO3pPAcTe, OTCYTCTBYET
MaTepuaIbHBId KpUTEpUU Uis JaHHOTO ocBoOoaeHHs. OnHako, mockonbky riaBa 14 YK PO,
perynupyoias OTBETCTBEHHOCTh HECOBEPILEHHOJETHUX, Ha3bIBaeTCd «OCOOEHHOCTH YTOJIOBHOM



OTBETCTBEHHOCTH U HaKa3aHMsI HECOBEPIICHHOJIETHUX», U3 ATOrO BBITEKAET, YTO OOIIME MOJOXKEHUs, B
YaCTHOCTH, YCJIIOBHO-IOCPOYHOTO OCBOOOKJCHHS OT OTOBIBAaHUS HaKa3aHWsl, MPEAYCMOTPEHHBIC B CT.79
VYK P®, B nonHoil Mepe pacnpocTtpanstoTcss U Ha npuMmeHeHue ct.93 YK P®. To ecth mia ycioBHO-
JOCPOYHOTO OCBOOOXICHUS JIMIA, COBEPIIMBIIETO MPECTYIUICHHE B HECOBEPILIECHHOJETHEM BO3pacCTe,
Cyny HEOOXOOUMO HPHUWUTHU K BBIBOAY, YTO JJII CBOETO HCIPABJICHUS JaHHOE JIMIIO0 HE HYKIAeTCs B
MOJIHOM OTOBIBAHWW HA3HAYCHHOTO CYJIOM HaKa3aHUsI.

5. OcB0060XK/1eHHEe HeCOBEPLIEHHOJIETHEr0 OT YIOJI0BHOM OTBEeTCTBEHHOCTH M HAKa3aHMS B
CBAI3M € MHCTEYECHHEM CPOKOB [ABHOCTH IMPHUBJEYECHUS] K YIOJIOBHOH OTBETCTBEHHOCTH M
HCIIOJIHEHHS YTOJIOBHOIO HAKA3aHHUS.

CpokH JaBHOCTH NPUBJICYEHUS K YTrOJOBHOM OTBETCTBEHHOCTH W UCIOJIHEHMSI HaKa3aHUsS NS
HeCoBepUIEHHONETHUX cornacHo cT1.94 YK P® (B coBokymHoctu co c1.79, 83 YK P®) coxkpaiueHsl
HAIOJIOBUHY U COCTAaBIISIOT MPU COBEPIICHUH MPECTYIUICHUH HEOOJBIION, CpeIHEH TSHKECTH, TIKKUX U
0c000 TSHKKUX COOTBETCTBEHHO 1, 3, 5, u 7,5 ner. [Ipu atoM ocBoOOkIeHUE OoT Hakazanus (4.1 ¢1.92 YK
P®) ¢ mpumeHeHreM NMPUHYAUTEIbHBIX MEP BOCHUTATENBHOTO BO3JEHUCTBUS, MPEIyCMOTPEHHBIX CT.90
VYK P®, a Takxe 0CBOOOXIEHHE OT HaKa3aHWUsI U MOMEIICHUE JIUIA B CIIEIUAIBLHOE YUYPEKICHUE IS
HECOBEPIICHHOJETHUX SIBJISIETCSA O€3yCIOBHBIMHU.

OTMeHa NPUHYIUTENBHBIX MEP BOCIUTATEIBLHOIO BO3JEHCTBUS IpeaycMoTpeHa B 4.4 ¢1.90 YK
P® B cinyyae cuCTEeMaTHyeCKOro HEHUCIOJHEHUS HECOBEPIICHHOJIETHUM NPUHYIUTENbHBIX MEp
BOCIIUTATENILHOTO BO3JICHCTBUSL TOJBKO, €CIM OHU OBUIM HA3HAYEHBI €My IIPH OCBOOOXKIEHHUU OT
YrOJIOBHOM OTBETCTBEHHOCTH. B 3TOM cilyyae HECOBEPIIECHHOJETHUM NOMJIEKUT NIPUBICUCHHUIO K
YTOJIOBHON ~ OTBETCTBEHHOCTH. Ilpu OCBOOOXKIEHHH HECOBEPLIEHHOJETHEr0 OT HaKa3aHusi C
MIPUMEHEHUEM TMPUHYAUTEIbHBIX MEpP BOCIUTATEIbHOIO BO3JECUCTBUS, Ja)e, €CIM IMOCIEeIHHN HX
CHUCTEMATHUYECKU HE HCIIOIHSET, TaKhue Mephl, coriacHo cT.92 YK P® He 0oTMEHSIOTCS, YTO HEJIOTHYHO U
BPSAJI JIM MOYKHO CUUTATH NPABUIIbHBIM.

Jlns ykazaHHOW KaTEropuu JIML[ TAK)KE€ COKPAIIAIOTCSI CPOKU MOTallleHUsl CYAUMOCTH, KOTOpbIE
cornacHo cT.86 u 95 YK P® cocTaBisioT oiuH roj] mociae OTOBITUS JTUIICHUS CBOOOIBI 32 MIPECTYIICHHUE
HEOOJIBIIION M CpelHeH TSHKECTH W TPH ToAa — 3a TSHKKOE M 0C000 TSDKKOE MPECTyIICHHE.
Kpumunonornyeckass 060CHOBaHHOCTh JTaHHBIX CPOKOB COOTBETCTBYET OOIIMM CPOKaM yKa3aHHBIM B
ct.86 YK P® u He BbI3bIBasIa OBl BO3paXXEHWM MpU JOKA3aHHOCTH IPAaBOMEPHOCTH BOOOIIE
CYLIECTBOBAHMSI HHCTUTYTA CyJUMOCTH, O YEM TOBOPUIIOCH BBIIIIE.

6. IlpumeHenue oco0eHHOCTeil OCBOOOKIEHUSI HECOBEPIIEHHOJETHUX OT YroJIOBHOM
OTBETCTBEHHOCTH M HAKa3aHUS K JIMLAM B Bo3pacrte oT 18 10 20 Jer.

B c¢1.96 YK P® npenycMoTpeHa BO3MOMKHOCTH IIPUMEHEHHs IIOJOKEHUN TIaBbl 14,
peryaupymoieii 0coOEHHOCTH YroJOBHOM OTBETCTBEHHOCTHM M HaKa3aHUs HECOBEPIICHHOJETHHUX, K
JUIaM, COBEPUIMBIIMM IMPECTYIUIEHUS B BO3pacTe OT BOCEMHAALATH A0 JIBaauaTH jer. JlaHHas Hopma
3akio4yaeT B cebe pan mportuBopeunid. Ilpexne Bcero He0OXOAMMO OTMETHUTH, UTO MOSIBIEHHE TAKOH
HOPMbI 00OCHOBAHO HaJM4HMeM B yrojoBHOM 3akoHe 4.3 cT.20 YK P®, npexycmaTtpuBaromuii ciydau
JOCTHKEHHUST (PAKTUYECKOrO BO3pacTa COBEPIICHHOJETHsS, HO He TpeOyeMoil OOBIYHO HCHUXHUYECKOM
3pEJOCTH MO Pa3HbIM IPUUMHAM, HE CBSI3aHHBIM C IICUXUYECKUM paccTpoiicTBOM. To ecTh, ICUXMKA JIUIIA,
KaK MPEAIoIaraercsi, COOTBETCTBYET NIEPHOY HECOBEPIIEHHOIETHS.

OpnHako Torja mojy4aercs,, YTo UMEHHO (pU3MYEcKHe MapaMeTpbl B BUJE pOCTa WM Beca JuIa
ABJIAETCA NPENATCTBUEM MJIi NPUMEHEHUS K HEMy TakKUX Mep KakK IIOMEIIEHHE B CIELHAIBHOE
BOCIIUTATEIbHOE WM JIeUeOHO-BOCIUTATEIbHOE YUPEXKIEHUE [UIsi HECOBEPIIEHHOJNETHUX WIH B
BOCIIMTATEIbHYIO KOJIOHHUIO. B TO k€ BpeMs pOBECHHKH HE BCErzla MMEIOT OJMHAKOBBIN BEC M POCT, a
nocTvkeHre Bo3pacta 18-20 ymer Takke He SBIAETCSA FapaHTHEN JOCTHKEHUs ONpPEAEIEHHOIO BO3pacTa
i Beca. Ecnu paccmatpuBaTh pu3HUecKue mapaMmerpsl Jinna, focturmero 18-20 ser, B kauecTBE HEKOH
yIrpo3bl JUIsl HECOBEPIICHHOJETHUX, TO CJEIyeT OTMETHTb, YTO JoOble (QHU3NYECKHe CBOMCTBA
PEeryaupyroTcs UMEHHO INICUXMKOHM, a oHa 3akoHojaTeneM B ctatbe 96 YK PO ¢akrtuuecku npusHaHa
COOTBETCTBYIOIIEH YPOBHIO HECOBEPUICHHOJETHEr0. J[aHHBIN mapagoKc ONpeAeNsieTcsl CUCTEMHOU



HEJOOIICHKOM 3aKOHOJATeleM 3HAUYeHHUsS TICUXUKH, B OCOOCHHOCTH BIUSHUE HEOCO3HAHHOIO, B
MOBEICHUU CyOBEKTA.

Haunbouee cinoxubiM B ipuMeHeHun cT.96 YK P® sBnsercst onpeneneHne «MCKIIOYATEIHBHOTOY
cilydas, Ha KOTOpbIi paccunTaHo €€ aeiicrBue. [loka 3akoHOgaTeNIeM U MPaBONPUMEHUTENIEM HE OyneT
MIPU3HAHO U COOTBETCTBYIOIIMM 00pa3oM 3aKpEIUIeHO, YTO KaKJ0€ MPECTYIHOEe ACHCTBHE 00YCIOBICHO
OINpeAeNEéHHbIMA IPUUMHAMHU U YCIIOBUSIMH, ITOCTOSHHO BOCIPOU3BOJSLIMMU IMPECTYIHOCTb, a Kaxaas
JUYHOCTh MPECTYNHUKA — YHUKAIbHBIA U UCKIIOUUTEIbHBIA CIy4ail, 1O Te€X MOp 3aJaud YroJIOBHOTO
3aKOHOJATEIbCTBA M IIETM HaKa3aHHUs OCTAaHYTCsS B OOJbILIECH CTENEHU ACKIApaTHBHBIMH, JIMIIEHHBIMU
MaTepUaIbHOro cofepxanus, a 3h(HEKTUBHOCTh BO3JCHCTBHS YTOJIOBHOTO 3aKOHOIATENIbCTBA OY/IET SIBHO
HEJIOCTaTOYHOM.

7. Oco0eHHOCTH OCBOOOXKIEHHS OT YrOJOBHOH OTBETCTBEHHOCTH W HAKa3aHUSA B
3apy0eKHbIX CTPaHaX.

B paznuunHbix 3apyO0eKHBIX CTpaHAX UMEIOTCS OmpeAeiéHHbIE 0COOCHHOCTH OCBOOOKICHHS OT
YTOJIOBHOI OTBETCTBEHHOCTHM M HaKa3aHHs, KOTOpPbIE MOXHO KJIacCU(PHUIMPOBATh IO CIAEAYIOLIUM
OCHOBAHUSIM: BUJIbI U YCIIOBHSI OCBOOOXICHHUS OT YTOJIOBHOM OTBETCTBEHHOCTH W HakaszaHus. [locneaue,
B CBOIO O4Y€pE/ib, OTJIMYAIOTCS MO BPEMEHU MX JEHCTBUS JUOO 1O BHYTPEHHEMY COJEP)KAHUIO, TO €CTh,
omnpenea€HHBIM COYETAaHMEeM TpaB M OOs3aHHOCTEH WM TMOPSAKOM HUX HcHojgHeHus. Hamuuue
OCOOCHHOCTEH BHUIOB U YCIOBUH OCBOOOXKIEHHS OT YTOJIOBHOH OTBETCTBEHHOCTH M HaKa3aHUA
OTPENENSACTCS CHCTEMOM YrOJIOBHBIX HAaKa3aHWM, YTO B COBOKYIHOCTH BBITEKAaE€T H3 OObIYAcB
ornpeAenEéHHOro Hapoa, MPUHATHIX B 00IIECTBE HOPM, Teorpadudeckoro noioxeHus u T.4. [Ipaktudecku
BO BCEX TrOCYIapCTBax MPUMEHSIOTCA INTpadpl B Pa3HBIX BapHAlMIX, OECIUIATHBIC OOIIECTBEHHO
MOJIe3HbIE PabOThI, JTUIICHUE ONpeAeNEHHBIX MpaB (BKIIOYas MpaBo Ha cBOOOAY BhIOOpa AESATEIHHOCTH,
MPOKUBAHUS, MNPEObIBAaHUSA, TIEPEMEIICHUs), OOSI3aHHOCTh 3arJIAKUBAHUS TPUUYMHEHHOTO Bpeaa,
ornpeaenEéHHbIe 3alPEThl, a TAKXKE Mepbl 0€30MaCHOCTH.

Bomnpocel npumeHeHus: mocieHel Mepbl HEUM3MEHHO BBI3BIBAIM U BBI3BIBAIOT CHOPHI. Mepsl
0€30MacHOCTH SIBJSIOTCS aHAJIOTOM MEpP YroJIOBHOW OTBETCTBEHHOCTH, MPUMEHSIOTCS B LIEISIX 3allUTHI
00IIeCTBa M CITY’KAaT OMpPENeIEHHBIM MTPEIOCTEPEIKCHIEM BUHOBHOMY JIUITY O BO3MOXKHOCTH TIPUMEH CHHSI
K HeMy Oouiee KECTKUX KapaTeNbHBIX Mep. B 0CHOBE nmpruMeHeHus: JaHHON MephbI JISXKHUT TeOpUs OMacHOTO
COCTOSIHMSI JIMYHOCTH, OTOpachIBarolias HAacC B JIOXY AHTPOMOJOTUYECKOW IIKOJBI, MPEICTaBUTENIN
KOTOpPOH CUUTanM CyObeKTa NpPeCTyIUIeHUs Oolblle OONbHBIM, YeM MPECTYMHHUKOM C BBITEKAIOUINM
OTCIO/Ia JIOTHYECKUMHU BBIBOJAMH.

Buasl 0cBOOOXKIEHUI OT YrOJIOBHOM OTBETCTBEHHOCTH M HAKa3aHHs B 3apyOEKHBIX CTpaHax
MOXHO CBECTHM K CIEIyIOIIMM BUJaM: 1) He TpUMEHSAETCs pealbHO Ha3HAUYeHHOE HaKa3aHWUE;
2)Haka3aHue (B YaCTHOCTH, JIMIIEHHE CBOOOJBI) 3aMEHSETCS WHBIMH MepaMu YroJlOBHO-TIPABOBOTO
xapaktepa (B TOM 4YHCIE, TOTYCBOOOIHBIA pEXHM OTOBIBAaHMS HaKa3aHUs, IOMAIIHUK apect); 3)
YCJIOBHOE WJIK 0€3YCIIOBHOE OCBOOOXKICHHE OT YTOJIOBHOW OTBETCTBEHHOCTH U HaKa3aHWs; 4) HAOXKEHUE
onpeAeNnEéHHBIX O0S3aHHOCTEH W OTPaHUYEHHUM, YTO 3aBUCHUT OT OOCTOSITENBLCTB COBEPIICHHS Jefa,
JUYHOCTH, €ro TIOBEIEHUS M BO3pPACTa; S5) YCTAHOBJIEHWE PA3JIUYHBIX HCHBITATEIBHBIX CPOKOB;
6)ycTaHOBJICHHE HAA30pa (OOBIYHBIN, MHTEHCUBHBIHN, SJIEKTPOHHBIN) UM KOHTPOJISI 32 OCBOOOKIEHHBIM.

Haubonee mnpaBwibHBIM CcleAyeT MpU3HATH TaKyl) CHCTEMY OCBOOOXIEHHUS OT YroJIOBHOM
OTBETCTBEHHOCTH M HaKa3aHWs, KOTOpas MpearojaraeT MOclIeA0BaTeIbHYI0 MporpaMmy padoThl C
OCYXIEHHBIMH, HATIPABJICHHYIO Ha Pa3pellIeHre Pa3IMUHbIX €r0 MPO0IeM: TICUXOJIOTUUECKHX; CEMEHHBIX;
(VMHAHCOBBIX; JKWIMIIHBIX; aJIKOTOJBHOW, HAPKOTHYECKOW W WHBIX 3aBUCHMOCTEH. YcCTpaHEeHHe
BO3HHUKAIOIIMX Tepe]] YETOBEKOM MpoOJieM, MPUYMH U YCIOBUM, CIOCOOCTBYIOIIUX COBEPIICHHUIO
MPECTYIUIEHUA W OKa3aHUE €My LIeJICHANPaBICHHON MOMOIIM BEIET K HEYKIOHHOMY COKPAaIIECHUIO
MIPECTYIMHOTO TTOBEICHHUS.

B yronoBHoMm 3akoHOIATENbCTBE AHIJIMUA NPEIyCMATPUBAIOTCS pPa3yMHbIE OCHOBaHUS s
MPEAOCTABICHUS] OTCPOUYKH HAa3HAYCHHS MPUTOBOPA MPECTYIMHHUKY C Te€M, YTOOBI JaTh CYAY BpeMs Ui
ompeeNieHUs] Mephl HaKa3aHUsA C y4E€TOM €ro TMOBEIEHUS IOCNe TPEIbsIBICHUS OOBUHEHHS W B TOM
YHCIIe, KOrJga 9TO HEOOXOIMMO, C YIETOM BO3MEIICHHSI UM NMPUYUHEHHOTO yiiepOa (a TaHHBIA BOMPOC B




HaIlel MpaBONPUMEHUTENHHON MPaKTUKE MPUBOJUT K TOMY, YTO B ClIydae OCBOOOKJIEHHUS BUHOBHOTO B
COBEPLICHUM MPECTYIUICHWH, TMpo0ieMa BO3MEUICHHUS NPUYMHEHHOTO UM BpeAa CTAaHOBUTCH
UCKITIOYUTENIPHO JIMYHBIM JIeJIOM MOTEpIEBIIEro), JUO0 J000ro MHOTO H3MEHEHHS B €ro JUYHBIX
JKH3HEHHBIX 0OCTOATENBCTBAX . B HAIIEM YrOJOBHOM 3aKOHONATENBCTBE BPEMs MASTCS HE CYLy C €ro
Mpe3yMIIIHUEN HEMOTPEIIMMOCTH, BEIHOCALIEMY, KaK MPaBUIIO, «3aKOHHbIE U 0OOCHOBAHHBIE» MIPUTOBOPHI
(vame Bcero mo TOW NPUYMHE, YTO HX MPOCTO TPYAHO OTMEHUTH B BBIIIECTOSIIMX HHCTAHIIHUAX
BCJIeICTBUE (POPMANBHOIO MOAXOAAa K MX PACCMOTPEHHIO), a JHIy, OOy4eHHOMY B caMOM OOIIeCcTBE
orpeIeIEHHBIM MOJIEIISIM TIOBEACHUSI.

Ecnmu cyn Anrnum npunaéT K BBIBOAY, YTO, NMPUHHMAas BO BHUMaHUE OOCTOSITENBCTBA, B TOM
qucie NPUPOAY TMPECTYIJICHHS U XapakTep TMPECTYIHUKA, IeJIecO00pa3sH0 MPUMEHUTh BMECTO
Ha3HAYCHUS] HaKazaHWs MPOOAIUIO Ha OMPEENIEHHBIX YCIOBHIX, a CaM MPECTYHMHHUK IOC]e JOCTYIHOTO
eMy OOBSICHEHHUS CYIIHOCTH MpoOalud M OTBETCTBEHHOCTH 3a II€PBOE MPECTYIUIGHHWE B Cllydyae
HapyLICHUs YCIOBHM Mpobanuu 1 €€ OTMEHBI BHIPAYKAET TOTOBHOCTh MOAUYMHUTLCS MPEABSBISAEMbIM EMY
TpeOOBaHUsAM, TO CyA H3JaET MpPHUKa3 O Hp06au1/11/12 CO CPOKOM JAEHCTBHUS OT OJHOrO 0 TpEX jerT. B
YaCTHOCTH, B IOCJIEIHUN MOTYT OBITh BKJIIOYEHBI TPEOOBAaHUS 1O MECTy NPOXXHBAHHS, OJHAKO CYAY
MPAaBUJIHHO MPEINHUCHIBACT 3aKOH MPEXKIE YCTAHOBICHHUS TaKUX TPeOOBaHMN €My HEOOXOIUMO H3YYHUTh
JIOMalIHee OKpY)KeHHE HpeCTynHI/IKa3. B npuka3 o nmpobanuu MOXeT ObITh BKJIIOYEHO TpeOOBaHHE O
IOCEICHHH MPECTYIHHKA JHEBHOTO BOCIHTATEIBHOTO IHeHTpa'. ECIH Cyl IO H3I0KEHHBIM BBIIIC
OCHOBaHUSIM NPUIET K BHIBOJY O HEILETECOOOpPA3HOCTH HAa3HAUEHUS HAKa3aHUS, a MPH 3TOM IPHUKaA3 O
npodanuu He MOAXOIHT, CyJ H3AAaET NMPUKa3 O MOJHOM OCBOOOXKICHHH TPU YCIOBHUH HECOBEPIICHUS
NPECTYIVICHHS C YKAa3aHHEM CPOKa, HE MPEBBINAIONEro TPEX ner>. Takke Cyd MOXKET 3aMEHHUTH
NPOGAIMIO HA YCIOBHOE OCBOOOKICHHE TIPH TEX KE YCIOBUAX .

B yronoBHOM 3akoHO/aTeNbCTBE AHIIIMHU CYIIECTBYET 3alpeT MPUMEHEHUs HaKa3aHUs B BUIE
JUIIEHUsT cBOOOMABI K JMIAM, HE JOCTUrmmM |7-meTHero Bo3pacta. B orHOomenun num go 21 roxa
JUIICHUE CBOOOJIBI MOXKET MPUMEHSTHCS JIMIIb B CIy4asX, KOTAa Cyl NPUAET K BBIBOAY, YTO HHU OJHO
JIPyroe HaKa3aHWe HE MOAXOAMT JUIS JAHHOTO JHIA C Y4ETOM BCEX 00CTOSTENbCTB gena’. Cymsl mpu
OTpe/IeNICHUN HaKa3aHWs WM OCBOOOXKJIEHWU OT HEro PyKOBOJCTBYIOTCSI CHEIMAIbHBIMU 3aKOHAMHU O
netsx u nogapoctkax 1933, 1963, 1969 ronos u crienuanbHBIX pa3ieoB OOIIUX YTOJOBHBIX 3aKOHOB.

VYronoBHbI koJekc @DpaHIMU MpeAycMaTpUBaeT TaKue OCBOOOXKACHMS, KaK OTObIBaHUE
TIOPEMHOTO 3aKJIIOUEHHSI B PEKUME IOTyCBOOOIBI B OTHOIICHUH OCYXIEHHOTO, KOTOPBI 000CHYET 3TO
1100 cBoel mpodeccnoHaIbHOM AEATENbHOCTbIO, TM00 CBOMM yCepIueM B MOJy4eHUU 00pa30oBaHMs UIIH
npodeccuoHabHOM 00YYEHHMH, CTa)KUPOBKE MM BPEMEHHOH paboTe ¢ 1enbio pecolualn3aiui, JIubo
3HAYMTENIPHBIM Y4acTHEM B )KU3HH CEMbH, JIMOO HEOOXOIMMOCTHIO MPOUTH Kypc NeueHus (cT.132-25).
TakoMy JHIy TpennuchiBaeTcss OOS3aHHOCTH BO3BPANIATHCS B IEHUTCHIMAPHOE YYPESKICHHE B
YCTAHOBJICHHOE CYIbEH BpeMs, KOTOPOE YYHMTHIBAET OCHOBAHUS TAaKOIO HCIOJHEHHs Haka3zaHus. B
cT.132-27 YK @panuuu npeycMoTpeHO OTOBIBAHUS TFOPEMHOI'O 3aKIIOYEHUS! CPOKOM HE CBBIIIE OJHOTO
rofa MO YacTsM B TEUCHHH TEpHOAa J0 TPEX JIET, TPU STOM TIOPEMHOE 3aKIIIOUCHHE HE MOXET OBITh
MEHBIIIE ABYX ﬂHeﬁB.

B yromnoBHOM 3akoHOmaTenbcTBe PpaHINK CYIIECTBYET Iiefiasi CUCTeMa OTCPOYEK HCIIOTHEHHS
HaKa3zaHUs: MpoCTas, C PEXKUMOM HUCIHBITAHUS, C O0S3aHHOCTBIO BBINOJIHEHHS pabOThl B OOIIECTBEHHBIX
WHTEpEcax, ¢ MPeaNICaHueM Cy/a, a TAaK)Ke MHCTUTYT 3aMEIICHUs] HaKa3aHW, JeHCTBYIOMMN B 001acTH
MPOCTYIKOB.

! YronoBHOE 3aKOHOIATENHCTBO 3apyOexHusix ctpan (Anrmun, ®pannun, ['epmanun, Snonnn). COOPHUK 3aKOHOJATEIBHBIX
Matepuainos / ITox pen. W.J1.Kozoukuna. — M.: U3garensctBo «3epuanoy. — 1999. — C. 20.

% Tam xe. — C. 21.

® Tam xe.

* Tam sxe. — C. 22.

® Tam sxe. — C. 23.

® Tam xe. — C. 25.

" Tam sxe. — C. 32.

® Hogrit yromosubrii kogexc ®panmun. — M.: Usnatensctso «FOpummaecknii komtemx MI'Yy», 1993, (ISBN 5-7251-0003-0).
-C. 35.



3aciyKMBaeT CEpbE3HOI0 BHUMaHHME MoJiokeHue cT.97 YronoBHoro konekca llIBeiuapum, B
KOTOPOM OIPEIEIIEHO, YTO €CJIM y IPAaBOIPUMEHMUTENS HET YBEPEHHOCTHM B TOM, TpeOyercs U B
OTHOIICHUU MOJPOCTKA NPUMEHEHHWE TOW WM MHOW Mepbl B LEISAX OXPAaHUTEIBHOTO HAaa30pa, TO
NPUHUMAIOIINI PEIIeHNnEe OpraH MOXKET OTCPOUYHTH €ro MCIIOJIHEHHE, YCTAHOBUB UCIIBITATEIbHBIN CPOK OT
6 MmecsueB a0 3 ner. B TeueHuu 3TOoro mepuoja 3a MOAPOCTKOM IMPOBOAMUTCS HaOmoaeHue. B cmyuae
TI0JI0XKHTEIBHOTO [OBEICHNS KaKHEe-THOO Mephl MM HAKA3aHME He NPHUMEHseTcs . BMmecte ¢ TeM, mpu
CYUIECTBYIOIIEM MEHTAJIUTETE HAIIero OOIeCTBa, OINPEACISIONIEr0 TEOPHUIO, 3aKOHOAATEIbCTBO H
NPAKTUKY €r0 HCIOJIHEHHs, NTPUMEHEHHUE JAHHOTO IIOJIOKEHUS IPENCTAaBISETCS MPOCTO HEpeaJbHBIM
XOTs OBl U3-32 HErJIACHOW MPE3yMITLUHU «HEMOTPEIIUMOCTHY MPaBOPUMEHHUTEIIS.

B cootBerctBum ¢ §2 c1.66 YK PecmyOnuku Ilonbina, ycioBHOE HpeKpalieHHe YroJOBHOTO
npeciieloBaHre MPUMEHSETCS K BAHOBHOMY B MPECTYIUJICHUH, HaKa3aHHe 3a KOTOPOE HE MPEBBIIIAET TPEX
ner?. Cornacro §2 cr.73 manHoro YK B OTHOLICHHH JIHII MOJTIOAEKHOTO BO3PAcTa IIPH HPEJOCTABICHHAN
OTCPOYKH SIBIIACTCA 00s3aTeNbHBIM ycTaHoBIeHHe Hamzopa. B §3 c1.75 VK Pecny6muku Ilonbira
IIPEYCMOTPEHO TOJI0XKEHHUE, MO3BOJIAIONIEE OTMEHUTh OTCPOUYKY HCIIOJIHEHUS HaKa3aHUs, €CIU JIHUIO
MOCJie BBIHECEHHs] MPHUroBOpa, HO JO BCTYIUIEHUS €ro B CUJy, Ipy0O HapyllaeT MOpsJIOK, a, B
0COOEHHOCTH, €CIIM COBEPIIMIO TpecTyiuieHne . Takas TruOKas peakius NpaBONPUMEHHTENS Ha
MOBE/ICHUE JIUIIA CITIOCOOHA MPUBECTH K JIOCTHXKEHUIO IeJIel HaKa3aHHUsL.

B 4.3 c1.6 tnaBe1 26 YronoBHOTO Kojekca [lIBennn yCcTaHOBICHO, YTO YCIIOBHOE OCBOOOKICHHE
JIMIA MOKET OBITh OTIOKEHO Ha Goliee MO3HHIT CPOK IO MpockOe camoro sakmouéHHoro'. Ecmm cymx
[[IBenny mocyuTaeT CaHKUUIO 32 MPECTYIJICHUE B BUJE MITpada HETOCTATOYHOM, TO OH MOXKET BBIHECTU
YCIOBHBINA MPUTOBOP, KOTOPBIN codyeTaeTcsi ¢ MpoOallMOHHOM MEPUOAOM B JIBa '0/Ia U MOXKET BKJIIOYATh
yCi10BHst 00 00IIecTBeHHBIX paboTax (cr.1, 2, 2a, 3 rmaser 27 YK)°. B cr.5 rmaer 29 VK IlIsermu cyay
MIPH OIICHKE HAa3HAYEHHOrO HaKa3aHUS U BO3MOXHOT'O OCBOOOKIEHHUS OT HEr0 HEOOXOAMMO BBIACHUTH, B
YaCTHOCTH, CJEIYIOIIUE OOCTOSTENbCTBA: WCIBITHIBAT JIM OOBHHSEMBIH B pE3yibTaTe MPECTYIUICHUS
CTpaJaHus WIK UMEeTCs I0CTAaTOYHOE OCHOBAHUE MPEANOI0KUTh, YTO OH OY/AET UCIBITHIBATh CTPAJAaHUS
BCJICJICTBHUE OTCTPAHEHHUsSI OT PabOThl M €€ OKOHYAHUS, WU CTOJIKHETCS C 1000 APYrod moMexou uin
0COOBIMH  TPYAHOCTSIMH B IMOJY4eHHHU pabOThl MM  OCYIIECTBICHHUS MPEIINPUHUMATEIHCKOM
nestenbHOCTH. Eciim HakazaHue OyneT MpPU3HAHO BBHIHECEHHBIM 0e3 ydué€Ta NaHHBIX 0OCTOSTEIhCTB, OHO
PU3HASTCS HEOGOCHOBAHHBIM U JIHLIO OCBOGOXKIACTCS OT Hero®.

B §38 rmaBsl 6 YromoBHOro kojekca JlaHMM TPETyCMOTPEHO OCBOOOXKIEHHE OT TIOPEMHOTO
3aKJIIOYEHUs [0 MCTEUEHUH JIBYX TpeTeil Haka3aHMs (B MCKIIOYMTENBHBIX CIIydasiX — MOJIOBHHBI CPOKA)
[0/l YECTHOE CJIOBO OCYKIEHHOTO, YTO IMPEAINOaraeT 3aKOHONOCITYIIHBIM 00pa3 >KU3HU B TEUEHUU HE
Goee TpEX et

Cratbsa 65 VYronoBHoro kojaekca JlaTBuiickoil pecnyOnMKU pa3peliaer Juily, COBEpPIIMBIIEMY
IOPEeCTyNHOE JIesTHHUe [0 JOCTHXKEHHs BOCEMHAJILATHIETHEIO BO3pacTa, YCIOBHO-OCPOYHOE
0CBOOOXKJICHHE OT HaKa3aHHs 1OCe OTOBITHS HE MEHEe MTOJIOBUHBI HA3HAYEHHOT0 HaKa3aHUsl HE3aBUCHMO
OT TSDKECTH COBEPIIEHHOTO MPECTYIJIEHUs. A T1ocie OTOBITHS Haka3aHUs TaKoe JIMIO MNpU3HAETCA
Hecyz[HMHMS.

B VYromouom komekce PecnyOnmuku benmapych, kak ObIBIIEH COIO3HOM pecnyOuKH,
IPUCYTCTBYIOT MHOro obumx mMoMmeHToB ¢ YK P®. Bmecte ¢ tem, YK PecnyOmuku benapych ot
18.07.2000 roga coep>XUT U psiJl OTJIMYUI B UHCTUTYTE OCBOOOXK/IEHUSI OT YTOJIOBHOW OTBETCTBEHHOCTH

! Vronosmsiit kogexc seitnapuu / Tlep. ¢ nem. CepeGpsirumkoBoit A.B. — M.: lnanor-MI'Y, 2000. ( ISBN 5-89209-548-7). —
C. 42.

2 YrOIOBHBII KOJEKC PecnyOmnmkn ITonbina / ep. ¢ nossckoro bapunosuu J[.A.; Anant. nep. n Hay4qHas pen. O.A.Capkucosa,
A WM. Jlyxamos; mox o6u1. pea. H.®.Kysnenosoit. — Mu.: Teceit, 1998. — C. 27.

* Tam sxe. — C. 31.

* YronosHsIii koxaekc IIseruu. — M.: MI'Y, 2000. — C. 111.

® Tam sxe. — C. 118.

® Vronosmsiit konexc IlIBermu. Vkas. cou. — C. 127.

" Vronossiit kogeke Jannn. — M.: MT'Y, 2001. — C. 27.

® VromoBusiit komexc JIaTBHIACKOl pecnyommku / Apant. Ilep. ¢ nar., HayuHeli peg u BeT. cr. A.M.Jlykamosa,
9.A.Capxkucosoil. — Mu.: Tecei, 1999. — C. 57.



u HakazaHud. B c¢1.79 mpemycMmoTpeHo ocykaeHue 0e3 Ha3HAaueHUs HaKa3aHWs, €CIM B TMPOIecce
CyaeOHOTO pacCMOTPEHHsI YrOJOBHOTO Jena OyaeT TPU3HAHO, YTO BCIEJACTBHE JUIMTEIBHOTO
0e3yIpeyHOro MOBEICHUS MOCEe COBEPIICHHUS MPECTYIJICHHs (BIEPBbIC, HE SIBIIAIOIICECS TSHKKUM HIIU
0c000 TSDKKHMM) JIMIO JTOKA3aJI0 CBOE CTPEMJIEHHE K 3aKOHOIOCIYITHOMY MOBEACHHUIO U C y4ETOM BCEX
OOCTOSITENILCTB JIeNIa ¥ JJMYHOCTH BUHOBHOTO €r0 JalibHEHIee CIPaBIEHHE BOZMOXKHO 0e3 IpUMEHEHUs
HaKa3aHUs, HO B YCIOBHSX OCYIIECTBICHUS 32 HHUM MNPO(UIAKTUYECKOTO  HAOIIOJICHHUS.
[Ipodunaktuueckoe Habmogenue cornacHo cr.81 YK ocymectBisercs 3a JuiiaMu B TEYEHUU BCETO
Cpoka CyI[I/IMOCTI/Il.

Crates 80 VYK benapycs mnpenycMaTpuBaeT TakKe IPEBEHTUBHBIA HAJI30p 3a JIMIIOM,
JOMYCTUBIIAM OCO0O OINACHBIA PEUUIMB, IMOCIE €ro OCBOOOXKACHUS U OO0 CHATHA Cy,III/IMOCTI/Iz. Ilo
CyLIECTBY IPEBEHTHBHBIM  HAA30p SABJSIETCS  AHAJIOIOM  aJMHHUCTPATHBHOTO  HaA30pa  3a
OCBOOOKIAEHHBIMU JIMIIAMH, CYILIECTBOBAHHUE KOTOPOro MMeno mecto B Poccum B mepuop nencTBus
UcnpasurensHo-TpynoBoro kojekca PCOCP u Hapymiano MHOTHME KOHCTUTYLIMOHHBIE HOPMBI, BO3Jlaras
Ha OTOBIBILIETO MOJHOCTHIO HAKa3aHUE MOPOH 00S3aHHOCTH, KOTOPHIX HE OBLIO B MEPHOA OTOBIBAHHS UM
HA3HAYEHHOTO CYJIOM Haka3aHus (HapylleHHe HETPUKOCHOBEHHOCTH >KUJIMINA, YACTHOM KHU3HU [0 MECTY
KUTEIbCTBA WM paboTel U T.4.). B ¢1.86 YK benapyck BoccraHoBiieHa HOpMa 00 OCBOOOXKICHHH OT
YTrOJIOBHOW OTBETCTBEHHOCTH C IIPUBJICYCHHUEM JIMIA K aIMUHUCTPATUBHOU OTBETCTBEHHOCTH . OTtcpouka
Otcpouka OoTObIBaHMSI HaKa3aHMs MPEIOCTABIISAETCS JKEHIIMHE, UMEIOIIEH J1eTell B BO3pAcTe TOJBKO JI0
Tpéx net (c1.93)".

NHctutyT ycnmoBHOTO ocykjeHus B Utamuu CiayXHUT 1eJId UCKIIOYEHUS HETaTUBHOTO BIIUSHUS
pEaIbHOTO JIMILEHUs CBOOOIbI HA JIUII, OCYKIEHHBIX K HEOONBIIUM CPOKaAM JIMIIEHUSI CBOOOIBI, IIOATOMY
YCJIOBHOE OCYXIEHHUE TaM MpuMeHseTcs, B oinure oT YK P®, B cinydae HakazaHus B BUJEC JIUILICHUS
cBOOO/IBI WJIM apecTa Ha CPOK, HE MPEBBIMIAIONIMN IBYX JIET, INOO JIEHEKHOTO HaKa3aHHs . B 9THX Ke
LeJISIX BBEJIEHBI AIbTEPHATUBHbBIC JIMIIEHUIO CBOOO/IBI MEPBI: IIepejaua Ha MOPYKHU COLIMAIBHOM CITykO0e;
JIOMaITHUI apecT; orpaHudeHre cBOOOIbI (10 cux Mop He BBeAEHHbIE B Poccun).

HMHCTUTYTBI OCBOOOXKIIEHUS OT YTOJIOBHOM OTBETCTBEHHOCTH W HAKa3aHHsS HMMEIOT Ba)XXHOE
3HAQUEHHE JJIs BBINOJIHEHUS 3a/a4 YrOJOBHOIO 33aKOHOJATEIbCTBA U JIOCTHIKEHHUS LEJeH HaKa3aHus,
0c00EHHO, C Y4Y€TOM CKa3aHHBIX BBINIE HEIOCTATKOB M IMPOTHBOPEYMI CAMOTO YTOJIOBHOTO 3aKOHA.
VIMeHHO 3TH MHCTUTYTHI B TAKUX YCIOBUAX MOTYT UTpaTh OOJBIIOE 3HAUYECHHUE ISl CO3JaHMs YTOJIOBHOTO
[paBoCyius MO JejlaM HECOBEPILIEHHOJIETHUX, KOHEYHas Ielb KOTOPOro JIOJDKHA 3aKiIloyaThCsl B
CO3/IaHUU BOCCTAHOBHUTEIHLHOM MOJIENN MPABOCYIUs, HAIIPAaBIEHHOW Ha Mepe)OpMUPOBAHNE HETATHBHBIX
MoJIeTiel MOBEAECHMsI HECOBEPUICHHOJETHETO Ha MO3UTHUBHBIE. Takas e 3ajaya JIOJKHA CTOSTh U B
OTHOIICHUU B3POCIBIX MPECTYMHUKOB. A JI0 T€X MOP HAUMHATH CIEIyeT C MPAaBUIbHOW KBaTH(PHUKAINU
MPECTYIHOTO JIESHUSI, YCTAHOBJIEHUSI BUHBI COBEPIIMBIIETO JACSHUS JTUIA C 00I3aTEIHHBIM BBISICHEHUEM
MOTHBOB U IEJIeH JesTHUS, a TAK)Ke MPUYNH U YCIOBUH, CIIOCOOCTBYIOIIMX COBEPIICHUIO MPECTYIIICHUS.

OCHOBHOM aKIEeHT [JIsl TPeayNpexIeHUs MpecTyIUIeHHH HeoOXOoIMMO HampaBisaTh Ha
yYCTpaHEHUE NPUYUH U YCJIOBHM, CIIOCOOCTBYIOIIMX COBEPUICHHIO MPECTYIUIEHUS, a JJi1 UCIPaBJICHUS
OCYXXJIEHHOTO — BBISIBJIATH 3HAUUMOCTH COBEPIIEHHOTO JIESHUS ISl IMYHOCTA OOBUHSIEMOTO M OKa3bIBaTh
€My BCECTOPOHHIOIO IOMOIIb IICUXOJIOTUYECKOTO XapaKTepa /Ul pa3peleHusl ero BHyTPEHHUX MpoosieM
U €ro camopeanu3alii, U3MEHEHHUS MHUPOBO33PEHUS U CUCTEMbI LIEHHOCTEW, BBICIIEH W3 KOTOPBIX
JEHCTBUTENBHO SIBJISIETCS CaM 4YEJIOBEK, €ro MnpaBa U cBoOoAbl. BMecTe ¢ TeM, mpaBo Ha OCBOOOKIEHHE
mpenrnoyiaraeT MpaBO Ha HaKa3zaHUE 3a COBEpIIEHHBIE TpecTymieHus. Jlioboe nesHue BIEUET
MOCNIEAICTBUE, a JesHUE, MPUHOCSIIEe Bpea JIUYHOCTH, OOILECTBY WM TOCYIapCcTBY, 4TO TpeOyer
pa3yMHOT0 M OOOCHOBaHHOTO YTOJIOBHO-IIPABOBOTO PETYIWPOBAaHHS. B COBOKYMHOCTH TakKOil MOAXOJ

! Yronosrerii koxeke Pecry6mmkn Benapycs / Berym. Cr. A.W.JIykamosa, J.A.CapKHCOBOIL. — 2-¢ M3/, HCIIp. U 101 — MH.:
Teceit, 2001. — C. 90.

? Tam xe. — C. 90.

* Tam xe. — C. 93.

* Tam xe. — C. 97.

® YronoBHOE mpaBo 3apyOexHbIX rocymapers. O6mas gacte / Ilox pen. u ¢ mpeamcn. W.J[.Kosoukuna. — M.: UHCTHTYT
MEXXIyHapoIHOTo npasa u skoHoMukH uMeHHn A.C.I'pudoenosa. — 2001. — C. 557.



MO3BOJIUT M30€XaTh HEOOOCHOBAHHBIX MEPETUOOB M MPHUBEAET K BOCCTAHOBJIECHUIO CIPABENIMBOCTU U
JOCTIDKEHHUIO 3aKOHHOCTH B LI€lOM. be3 peanbHO AelCTBYIOLIeH 0OpaTHOM CBSA3M JI00ast CUCTEMa paHO
WIN TI03/1HO OYyZAeT pa3pylleHa U3HYTPH JM00 U3BHE.



2. METOAUYECKHUE YKA3AHUSA
IO IMTPOBEJEHUIO MIPAKTUYECKHNX 3AHATUI

2.1 IIpakTuyeckoe 3ansitue Ne 1 (4 gaca)
Tema: CMbIcJ M Ha3HAYEHHE UHCTUTYTOB OCBOOOXKJAEHHSI OT YIrOJIOBHOH OTBETCTBEHHOCTH M
HaKa3aHUA

2.1.1 3axanue ajs padboThi:

1. Uenu u 3a7a4u yroJoBHOI NOJUTHKYU B chepe 0CBOOOKICHHS OT YTOJIOBHOM OTBETCTBEHHOCTH
Y HaKa3aHUs.

2. CouuanpHO-TIPAaBOBBbIE OCHOBAaHUS OCBOOOXKIEHHUS OT YrOJIOBHOM OTBETCTBEHHOCTH H
HaKa3aHus.

3. Bompocbl 0cBOO0XI€HUS OT YTOJIOBHOM OTBETCTBEHHOCTH U HAKa3aHMUS.

Ipumepnwiii obpaszey peuterus 3a0ay no: 0C800O0ICOEHUID OM Y2OL08HOU

omeeniCmeeHHocmu U HaAKa3aHuA

3amaua.

KOpuenko, paboTas cTapuum IpoAaBIOM OAHOTO U3 (UPMEHHBIX Mara3uHoOB, ObLIa U300TUYEHA
B Kpake€ TOBapa M3 Mara3uHa. PackasBIIMCh B COJESIHHOM M JKe€Jash UCKYNHUTh CBOI BHUHY YECTHBIM
Tpynom, IOpuenko mnoctynuia paboTaTh Ha CTPOMTENBCTBO JKHJIOTO JOMa B KayecTBe Malspa.
Cy1iecTBYIOT JIM COIMAIbHBIE W TMPABOBbIE OCHOBaHUS Il OcBOOOXkAeHMS FOpUeHKO OT yrojioBHOM
OTBETCTBEHHOCTHU?

Pemenune: U3 cymecTByrommx BHUIAOB OCBOOOXKICHHS OT YrOJOBHOW OTBETCTBEHHOCTH,
UCXOJsl U3 YKa3aHHBIX B 3ajjau€ OOCTOATENBbCTB JejIa, HAMH MOKET ObITh PACCMOTPEHO OCBOOOXKICHUE
OT YrOJIOBHOM OTBETCTBEHHOCTHU B CBSI3H C JACATEIBHBIM PACKasIHUEM, KOTOPOE MPEIYCMOTPEHO B CT. 75
YronosHoro koxaekca Poccun.

[IpenycMoTpeHHOE B Ha3BaHHOW CTAaTbe OCBOOOXKIEHHE OT YTrOJOBHOM OTBETCTBEHHOCTH
COJICPKUT PSi MPU3HAKOB, MPU HATUYMHU KOTOPBIX JIMIIO MOKET IMOAJNIEKATh TAKOMY OCBOOOXKICHUIO.
[Ipu >TOM yCOBHS 33724l HE MO3BOJISIIOT BHIIBUTH BCE YKa3aHHBIC B 3a/1au€ MPU3HAKH, B YACTHOCTH,
XapakTep U CTENEHb TSHKECTH COBEPIIEHHOTO MpecTymieHus. J(pyriue npru3Haku MOTYT OBITh BBISIBICHBI
B IIPOLECCE TPAMMATUYECKOTO U CUCTEMHOI'O TOJIKOBAHUS, HO JOMYCKAIOT ONPEICIEHHBIE YCIOBHOCTH.
Eciu B packasuue HOpueHKO BXOIUT AOOpOBONIbHAS SIBKA M CIIOCOOCTBOBaHHE PACKPBITHUIO U
paccieIoBaHMIO TIPECTYIUICHUSI, TO B 3a/lau€ HET HUKAKWX JAHHBIX O TOM, 4To KOpueHko BO3MECTHIIO
MPUYMHEHHBIA yIIepO WiM WHBIM 00pa3oMm 3armaguwio Bped. [Ipu Takux 0oOCTOSTENbCTBAX BPsA JU
MOXHO YTBEP)KJATh O HAIMYUHU ACSITEIBHOTO PaCKasHUsl, MOCKOJIbKY JaHHOE COYETaHUE MPEANO0IaraeT
HE TOJIBKO pacKasiHue, a MMEHHO JiedTesIbHOe. To eCTh OHO JIOJDKHO BBIPAKATHCS HE B CJIOBAX, @ MUMEHHO
B COBEpILIAEMBIX ICHCTBHUSIX, B OCOOCHHOCTH, MO BO3MEIICHUIO YIIEpOy WU WHOMY 3arjlaKUBaHUIO
Bpea.

BaxapIM mpu3HAKOM JJIsi IPUMEHEHHS JAHHOTO OCBOOOKIECHUS SBISETCS TO 00OCTOSTENHCTBO,
KOTOPO€ JIOJDKHO YKa3blBaTh, YTO BCIJEJICTBHUE JEATEIBHOTO pacKasHUs JIMIO TepecTano ObITh
OOIIIECTBEHHO OMacHbIM. B ycrnoBusx 3amaum ckazaHo, urto FOpueHko, packasBIIMCH B COJIESHHOM U
Kejasi UICKYIUTh BUHY YECTHBIM TPYJIOM, TOCTYIUJa paboTaTh Ha CTPOUTEIHCTBO JOMa B Ka4yeCTBE
Maisipa. K 1aHHOMY 0OCTOSATENBCTBY CIEAYET OTHECTUCh KPUTHUYECKH, MOCKOJIBKY YECTHO TPYIUTHCS
BE37Ic MOXXHO W HYXHO. TOT acrmekT, 4To paboTa Majspa HOCUT Oojee THKETBIA XapakTep, camo o
cebe emé He roBopHUT 00 yTpare KOpueHko 0oOIIeCTBEHHO OMAacHOTO Xapakrepa. Tem Oonee, 4TO U Ha
CTPOMKE MOYKHO YTO KpPacCTh.

Ecnu packasHue ObLTO JEMCTBUTENBHBIM, TO BBI3BIBAIOT CEPHhE3HBIE COMHEHHUS OTCYTCTBUE B
noseneHnn FOpueHko Bo3MeENIeHUs MPUYMHEHHOTO €1 Bpena. [loaToMy KpoMe 3MOIMOHAIBbHOTO acneKkTa
nepexon KOpueHko Ha Ipyryro paboTy Malio 4To BbI3biBaeT. HeobxoauMo oOpaTuTh BHUMaHHE €€ Ha
Takol TeopeTudyeckuid acrmekT. M3 pemaknuu cr. 76 YK P® Her scHocth, TpeOyeTcs nu aJis



OCBOOOXKJEHHS OT YrOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C JIESATEIbHBIM pacKasHUEM HaJW4Hhe BCeX
MPU3HAKOB, YKa3aHHBIX B JAHHOHM CTaThe OO0 JOCTATOYHO OHOTO JIMOO HECKOJIBKHX.

Takast mOoCTaHOBKa BOIPOCAa UMEET MECTO, ITOCKOJIbKY pedb UAET O MPECTYIUICHHUs] HEOOJbIION
WM CPEHEHN TSHKECTH, TO €CTh TaKUX K€, YTO U B €T. 76 YK P®, B KOTOpOI NpOosBIsSETCS YUET YaCTHBIX
uHTepecoB. Ecnu 3akoHoarenb TpedyeT Hauuue Bcex Npu3HakoB, To KOpueHKo npu OTCyTCTBUU OHOIO
U3 HUX OJHO3HAYHO HE MOXET OCBOOOXKIATHCSI OT YTOJOBHOM OTBETCTBEHHOCTH.

W HaoOopoT, ecnu ecTh HaJMuue BCEX NPU3HAKOB B IOBEJCHMHM BHUHOBHOIO JIMLIA, TO CYIY
JOJDKHO TIPEJOCTAaBIATHCS HE IpaBO, a O0O0A3aHHOCTb OCBOOOXKAEHHWs Takoro Jmna. Ecom ams
OCBOOOXKJEHHS JAOCTATOYHO OJHOIO, TO TEM HE MeHee HeoOXOoAuMOo OyleT yCTaHOBUTb, 4To HOpueHko
BCJIEJICTBHE JICSTEIHHOTO PACKASHUS MepecTao ObITh 001IecTBEHHO onacHoi. OO yTpaTe 00IIecTBEHHOM
ONACHOCTH MOXKET CBHUJETENIbCTBOBATh W3MEHEHHE BHYTPEHHEro MHUpoBo33peHus HOpueHko u, Kak
CIIEJICTBUE, €€ LEHHOCTHBIX OpHEHTAaUui. B 1enax moaTBepKIeHUs aHHBIX XapaKTEPUCTHK BO3MOXKHO
IIPUBJICUYEHHE TICUXOJIOIOB U (MJIHM) MPOBEJCHHE KOMIUIEKCHBIX IICUXOJIOTI0-IICUXUATPUUECKUX IKCIIEPTHU3.
B oTHOmeHMM KOIMYeCTBA NPU3HAKOB, JOCTATOYHBIX [UIS OCBOOOXKAEHHUS, MOXHO CYHTATh
1es1ec000pa3HbIM TPeOOBaTh COYETaHUE IPU3HAKOB, KOTOPHIE MOIJIM B 3aBUCUMOCTH OT OOCTOSITEILCTB
IIPUCYTCTBOBAThH B JKU3HEHHOMN CUTYaIMH, YTO ABJIAETCS JOCTATOYHBIM OCHOBAHHMEM JUISl UX Peau3aliu B
MOBEJICHUH BUHOBHOTO JinIa. Ho Takue 1noyioskeHus ciaeyeT 3aKperyisTh B 3aKOHOIATEIbHOM MOPSIJIKE.

2.1.2 Kparkoe onucanue NpoBOJAMMOI0 3aHATHUS

B kaudectBe 3amaHus CTYJEHTOM MPEIJIOKEHO Ha OCHOBAHWU PEKOMEHIOBAHHOW JHTEpaTyphl
PACKPBITh BOIPOCHI MPAKTUYECKOTO 3aHSTHS.

B mporecce moAroToBKM Ba)KHO aKIEHTHPOBaTh BHUMAaHHE Ha KPUTEPUSX COOTBETCTBHS Iielied U
3a/1a4 YTOJIOBHOHM IMOJHWTHKU B chepe OCBOOOXKICHUS OT YTOJIOBHOH OTBETCTBEHHOCTH W HaKa3aHUSs, a
TaKkK€ COLMAIbHBIX, IPABOBBIX OCHOBAHMM U WHBIX BOIPOCOB OCBOOOXKACHHUS OT YTrOJOBHOMN
OTBETCTBEHHOCTH M HaKa3aHUSI.

2.1.3 Pe3ybTaThl U BHIBOJABI

B pesynbpTaTe mpakTH4ECKOrO 3aHSATUS M HAa OCHOBAHMU JIEKIIMOHHBIX MaTepHasioB, paboThl C
y4eOHOI nuTepaTypoi, MPaBOBBIMU aKTaMHU U NMPAKTUUYECKUM MATepHAIOM CTYAEHT JOJDKEH IMOJIyYUTh
3HAHHUS KPUTEPHUEB COOTBETCTBMS IieJiel M 3ajad yroJIOBHOM MOJMTUKH B cepe OCBOOOXKIECHUS OT
YrOJIOBHOM OTBETCTBEHHOCTH M HAKa3aHMs, a TaKKe COLMUAJIBHBIE, NPAaBOBbIE OCHOBAHWW M HHBIX
BOIIPOCOB OCBOOOK/IEHUS OT YTOJIOBHOM OTBETCTBEHHOCTH M HaKa3aHUSI.

Kpome Toro, ocymiecTBiaeHO 3aKperuleHue W yriiyOJieHHe 3HaHHM, MMOJIyYeHHBIX Ha JIEKLUAX U
IPUOOPETEHHBIX B MPOIIECCE CAMOCTOSTEIbHON paboThl C yueOHOM JIUTEepaTypoid, IpaBOBBIMU aKTaMH U
MaTepuajgamMi MpaKTUKW; CGHOPMHUPOBAHBI y CTYAEHTOB YMEHHUS M HaBbIKM pabdOThl € Hay4dHOU
JUTEPATypOd U CHELMATBHBIMU JOKYMEHTaMM, aHAJIW3 Pa3JIMYHbIX MCTOYHUKOB 3HAHUH, IOJArOTOBKA
BBICTYIUICHHH.

2.2 MpakTuuyeckoe 3ansitue Ne 2 (4 yaca)
Tema: Buabl 0cB000:K1eHNSI OT YTOJOBHOM OTBETCTBEHHOCTH

2.2.1 3apanue quis padoThbI:
1. OcBobOOXI€HHE OT YrOJIOBHOM OTBETCTBEHHOCTH B CBSI3U C JIEATEIbHBIM PAaCKasHUEM.
2. OcBOOOXKIEHUE OT YTOJIOBHON OTBETCTBEHHOCTH W HAaKa3aHUS B CBS3H C IPUMHUPEHHEM CTOPOH.
3. OcBoOOXk/ieHHE OT YroJOBHOM OTBETCTBEHHOCTH II0 JejlaM O TpecTyIUIeHUsX B cdepe
SKOHOMHUYECKOH ACATCIIbHOCTH.
6. OcBoOOX/eHHE OT YroJOBHOM OTBETCTBEHHOCTH W HaKa3aHUS B CBS3M C HCTEUEHHUEM CpOKa
JaBHOCTHU IMPUBJICYCHUS K erJ'IOBHOfI OTBETCTBEHHOCTH.



7. TlpaBoBoe€ MOJOKEHUE JUIA, OCBOOOXKIEHHOTO OT YTOJIOBHON OTBETCTBEHHOCTH.

2.2.2 KpaTkoe onucanue NpoBoANMOro 3aHATHSA

B kayecTBe 3amaHMs CTYIEHTOM IIPEMJIOKEHO HAa OCHOBAHMM PEKOMEHJIOBAHHOW JIUTEPaTyphl
PACKpBITh BOIIPOCHI IIPAKTUYECKOTO 3aHATHS.

B mporecce MOArOTOBKM BaXKHO AaKIIEHTHPOBATh BHUMAHHWE HA MAaTEPUAIBHBIX M (HOPMAIBHBIX
KPUTEPHSIX PA3JIMYHBIX BUIOB OCBOOOXAEHUH OT YrojOBHOM OTBETCTBEHHOCTH. CHCTEMHOE 3HadyeHUe
JUIsL TTIOHUMaHUs MEXAaHW3Ma IIOBEJICHUs 4YEJIOBEKA, BO3MOXXHOCTH M HAIIPaBJICHUSA €ro HUCIPAaBICHUS
UMEeT OCBOOOX/IEHHE OT YroJOBHOM OTBETCTBEHHOCTHM U HaKa3aHMs B CBSI3M C HCTEUEHHUEM CpOKa
JTABHOCTY IIPUBJICYECHUSI K YTOJIOBHON OTBETCTBEHHOCTH.

2.2.3 Pe3yabTaThl U BHIBOABI

B pesynpraTe mpakTH4ECKOrO 3aHSATUS M HAa OCHOBAHMU JIEKIIMOHHBIX MaTepHasioB, paboThl C
y4eOHOM nuTepaTypoi, MPaBOBbBIMU AKTAMU U MPAKTUYECKUM MATEpUAIIOM CTYACHT JIOJDKEH IOJIyYUTh
3HAHHUS MaTEpUATIbHBIX U (DOPMAJBHBIX KPUTEPUEB PA3IMYHBIX BHJIOB OCBOOOXKIAECHUN OT YroJIOBHOM
OTBETCTBEHHOCTH, a TAaK)X€ CUCTEMHOIO 3HAYEHUsS Ui MOHMMAaHHUs MeXaHU3Ma IIOBEJCHMs uelloBeKa,
BO3MO>XHOCTH M HAIPaBJIEHUSI €r0 UCIIPABJICHUS UMEET OCBOOOXKAEHHUE OT YTOJIOBHON OTBETCTBEHHOCTH U
HaKa3aHUs B CBSA3M C UCTEUEHUEM CPOKA JABHOCTH IIPUBJICUYEHUS K YTOJIOBHONH OTBETCTBEHHOCTH.

Kpome TOro, OCyIecTBIeHO 3aKperuieHHe M YIriayOJeHHEe 3HaHHMH, MOJY4YEeHHBIX Ha JIEKIUAX U
IPUOOPETEHHBIX B MPOLIECCE CAMOCTOATEIbHON paboThl ¢ yueOHOM JIUTEepaTypoid, NPaBOBBIMU aKTaMU U
MaTepualaMH TPaKTUKW; CHOpPMUPOBAaHBI Yy CTYACHTOB YMEHHS M HaBBIKM pabOTHl ¢ Hay4YHOH
JUTEPATypol U CHEelHaIbHBIMU JOKYMEHTAMH, aHAJIU3 Pa3IUYHbIX HWCTOYHMKOB 3HAHWM, IOJArOTOBKA
BBICTYIUICHHUH.

2.3 lIpakTuueckoe 3ansitue Ne 3 (6 4acoB)
Tema: OcHoBaHusI O0CBOOOKIAEHMS OT YrOJOBHOH OTBETCTBEHHOCTH, IHPeAyCMOTPEHHbIE
Oco6enHoii YacTbI0 YroJi0BHOT0 Kojaekca Poccniickoii denepanun

2.3.1 3aganue ais padoThl

1. OcBobox/ieHHEe OT YrOJIOBHOW OTBETCTBEHHOCTH 3a IPECTYIJICHHE, SBIAIONIEECS CIEICTBHEM
CTEUEHUS TSHKEBIX )KU3HEHHBIX OOCTOSATENbCTB.

2. OcBoOoXkaeHHE OT YroJOBHOM OTBETCTBEHHOCTH 3a IMpPECTyIUIEHHE B  Cllydyae €ro
IIPEIOTBPALLEHUS.

3. OcBOOOX/IeHNE OT YroJOBHOM OTBETCTBEHHOCTH 3a MPECTYIUIEHHE B Cllydae BBIAAYH BUHOBHBIM
IIpeIMeTa NPECTYIIICHUS.

4. OcBOOOXJEHHE OT YrOJIOBHON OTBETCTBEHHOCTH 3a MPECTYIUIEHHUE, €CIIU B OTHOLICHUH CyObEKTa
IPECTYIUIEHUSI UMEJIO0 MECTO BBIMOTATEIbCTBO MJIHM €CIIU JIUIO TOOPOBOJIBHO COOOIINIO KOMIETEHTHOMY
OpraHy O COBEPIIEHUU MPECTYILICHHS.

5. OcBoOoXkieHHuEe OT YrOJOBHOW OTBETCTBEHHOCTH 3a MPECTYIUICHHE B CIydasiX, €CIH JIULO
CHOCOOCTBOBAJIO PACKPHITHIO PECTYIIJIEHUS M BO3MECTUIIO IPUUMHEHHBIN yIIepo.

6. OcBoOOXJeHHE OT YroJOBHOM OTBETCTBEHHOCTH 3a MPECTYIJICHHE, €CIM OHO IPEeKpaTHIIO
COBEpIIATh JeHCTBUS, 00pa3yroIIUe COCTAB MIPECTYIIICHHUS.

7. OcBoOOX/I€HUE OT YroJOBHOH OTBETCTBEHHOCTH 3a MPECTYIUIEHHE, €CIM OHO CII0COOCTBOBANIO
MpeIOTBPALEHUIO JabHellIero yuepoa npaBooxpaHseMbiM nHTepecaM Poccuiickoit @enepanuu.

8. 3amper yrojoBHOI OTBETCTBEHHOCTH 3a 3apaHee HEOOEIIAHHOE YKPhIBATEILCTBO MPECTYIUICHUH,
COBEpUIEHHBIX CYNPYTOM M OJIM3KUM POJICTBEHHUKOM.

9. VYcnoBust 0CBOOOXKIEHUS OT YTOJIOBHON OTBETCTBEHHOCTH, IpeycMOTpeHHble OCOOEHHOHN YacThio
VYronoBHoro koaekca Poccuiickoit deneparuu.



2.3.2 Kparkoe onucaHue mNpoBOAMMOI0 3aHATHSA

B kauecTBe 3amaHMs CTYIEHTOM MPEMJIOKEHO HAa OCHOBAHMM PEKOMEHIOBAHHOW JIUTEpPATyphl
PAacCKpBITh BOIIPOCHI MPAKTUYECKOTO 3aHATHS.

B nporecce moAroToBkM Ba)KHO aKIIEHTUPOBATh BHUMAHUE Ha LIETSX OCBOOOXKIECHHUS OT yroJOBHOU
OTBETCTBEHHOCTH, IIPeIycMOTpeHHBIX B OcobenHoi yactu YK P®, u e€ ocHOBaHUSX.

2.3.3 Pe3yabTaThl U BHIBOABI

B pesynpTaTe MpakTUYECKOTO 3aHSATHS W HA OCHOBAHHMH JICKIIMOHHBIX MAaTEpHANIOB, PabOTHI C
y4eOHOH JIMTepaTypoOl, MPaBOBHIMA aKTaMH W MPAKTUYECKUM MaTEPHAIOM CTYJCHT JOKEH IMOJYyYUTh
3HAHUS 11eJIed BUIOB OCBOOOXKICHHUSI OT YrOJOBHOW OTBETCTBEHHOCTH, MPEIyCMOTPEHHBIX B OCOOCHHOM
gyactu YK PO, n ux ocHOBaHUSIX.

Kpome Toro, ocymiecTBiieHO 3akpeIuieHHe W YriyOJeHHe 3HAHUM, MOTYyYCHHBIX Ha JICKIUSIX H
MPUOOPETEHHBIX B MPOIECCE CAMOCTOATEILHON PadOThI ¢ yUeOHOH JIMTEpaTypOl, IPABOBBIMH aKTaMH H
MaTepuajaMy TPAKTUKWA; CHOPMUPOBAHBI Y CTYACHTOB YMEHHS ¥ HAaBBIKM pPAa0OTBHl C HAyYHOU
JUTEPaTypol W CHENHATbHBIMU JOKYMEHTaMH, aHAIM3 Pa3UYHbIX MCTOYHUKOB 3HAHUH, MOJIrOTOBKA
BBICTYIUICHHH.

2.4 llpakTuyeckoe 3ansaTue Ne 4 (2 yaca)
Tema: CooTHomeHnne 0cCBOOOKIEHHS OT YIOJOBHOH OTBETCTBEHHOCTH €O CMEKHBIMH
HHCTUTYTAMH YTOJIOBHOI'0 PaBa

2.4.1 3ananue 1J1s1 padoThI

1. Otnuune ocBOOOXKAECHUS OT YTOJIOBHOW OTBETCTBEHHOCTH OT PeaOUIMTALIUH JIULIA.

2. Ornmume OCBOOOXACHUS OT YrOJIOBHOW OTBETCTBEHHOCTH OT COBEPIICHHUS JCSHUS IPH
00CTOSATEILCTBAX, UCKIIIOYAIOIINX €0 MPECTYITHOCTb.

3. Ornmume OCBOOOXKICHHS OT YrOJOBHOW OTBETCTBEHHOCTH OT JOOpPOBOJIBHOTO OTKa3a OT
COBEPIICHHSI IPECTYIICHHUS.

4. Otnuune OCBO60)KI[CHI/I$[ oT yTOJ'IOBHOﬁ OTBCTCTBCHHOCTH OT COBCPUICHUA JACAHHA, HC
MPEJCTABIISAIONIEr0 OOIIECTBEHHON OAaCHOCTH.

2.4.2 KpaTlcoe OIMUCAHUE MPOBOAUMOIO 3aHATUHA

B xkauectBe 3aZlaHusl CTYACHTOM IHPCJIOKEHO Ha OCHOBAHUH peKOMeHHOBaHHOﬁ JINTCPATYPhI
PACKPBITE BOIIPOCHI IPAKTUYCCKOT'O 3aHATHUA.

B nponecce MmoAroTOBKM BaXHO AKHOCHTUPOBATH BHUMAHHUC Ha COACPIKAHUU OTIUYUA PA3ZJINIHBIX
BUJI0B OCB060)KI[€HI/II\/'I oT erJ'IOBHOfI OTBCTCTBCHHOCTH CO CMECKHBIMU MHCTUTYTAaMU YI'OJIOBHOI'O ITpaBa,
YKa3aHHbIMHU B 3aJaHUAX IJIA pa6OTH.

2.4.3 Pe3yabTaThl M BHIBOJBI

B pesynbraTe mpakTHYECKOTO 3aHATHUS W HAa OCHOBAaHUM JIEKIIMOHHBIX MaTepUalIOB, PabOTHI C
yueOHOM NUTEepaTypoi, MPaBOBBIMU aKTaMU U MPAKTHUYECKUM MaTepUalOM CTYACHT JOJDKEH MOJTY4YHUTh
3HAHUS COJEPXAaHUSA OTJIMYMHA pa3IMYHBIX BUIOB OCBOOOXKIEHHH OT YroJOBHOH OTBETCTBEHHOCTH CO
CMEKHBIMU MHCTUTYTaMHU YTOJIOBHOTO MpaBa, YKa3aHHBIMU B 3aJJaHUSX ISl paOOTHI.

Kpome Toro, ocymiecTBiaeHO 3aKpeIuleHHe W yriiyOJieHHe 3HAHHM, MMOJIyYeHHBIX Ha JIGKLIUAX U
MPUOOPETEHHBIX B MPOIECCE CAMOCTOSITENILHON paboThl ¢ yueOHOU JIUTEepaTypoi, MPaBOBBIMU aKTaMH U
MaTepuajlaMM TpPaKTUKW; C(HOPMUPOBAaHBI Yy CTYAEHTOB YMEHHMS M HaBbIKM pabOThl ¢ Hay4yHOH
JUTEPaTypoOl M CIENHAIBHBIMU JOKYMEHTAMM, AHAJIN3 PA3JIMYHBIX MCTOYHMKOB 3HAHWM, ITOJTOTOBKA



BBICTYILJICHHIA.
2.5 lIpakTuueckoe 3ansitue Ne 5 (4 yaca)
Tema: be3yci10BHbIE BUABI 0CBO00KIEHHSI OT YIOJJOBHOT0 HAKA3AHUS

1.5.1 3apanue ajst pa6oThI

=

[TonsiTrie ¥ 3HaYCHKE OCBOOOXKICHUS OT YrOJOBHOTO HaKa3aHUSI.

2. OcBOOOXIEHHE BOCHHOCTYXAIIETO OT JadbHEHIIero OTOBIBAHMS HAKa3aHWUS B CBS3H C €rO
3a00JI€BaHUEM.

3. OcBOOOXIeHHE OCYKACHHOTO OT YrOJIOBHOTO HAaKa3aHUS B CBS3M C 3a4€TOM BPEMEHU
COJICPIKAHUS TIOJT CTPAXKECH.

4. OcBOOOXIEHUE OCYXJIEHHOTO OT YIOJIOBHOTO HaKa3aHUsI B CBSI3U C 3aMEHOM HEOTOBITON 4acTH

HaKa3aHWs JIPYruM 0oJiee MATKUM BUIOM HaKa3aHHS.

OcBOOOXKICHNE OT HAKA3aHUA B CBSI3HM C U3MCHECHHEM OOCTaHOBKH.

6. OcBOOOXICHHUE OCYXIEHHOTO OT YrOJIOBHOTO HAaKa3aHUS B CBSA3M C HCTCUCHHEM CPOKa
JABHOCTH MCTIOJTHEHUS YTOJIOBHOTO HAKa3aHMUSI.

7. OcBOOOXICHHUE OCYXIEHHOTO OT YrOJIOBHOTO HakKa3aHHWs TIIOCJIe OTOBITUS UM CpOKa,

HA3HAYEHHOTO MTPUTOBOPOM CY/Ia.

o

2.5.2 KpaTkoe onucanue npoBOAMMOro 3aHATHS

B xayecTBe 3amaHMs CTYIEHTOM IIPEMJIOKEHO HAa OCHOBAHMM PEKOMEHJIOBAHHOW JIMTEPaTyphl
PacKpBITh BOIPOCHI IPAKTUYECKOTO 3aHATHU.

B mpouecce moAroToBKHM Ba)KHO aKIEHTUPOBATh BHHMMAaHHE Ha (OPMaJbHBIX M MaTe€pUaIbHBIX
KPUTEPHSIX PA3IUUHBIX BUJIOB 0€3yCIOBHBIX OCBOOOXKICHUN OT YrOJIOBHOI'O HAKa3aHUS.

2.5.3 Pe3yabTaThl M BHIBOJBI

B pe3ynprare mpakTHUecKOro 3aHATHS U HAa OCHOBAaHMM JIEKIIMOHHBIX MaTepHalioB, pabOTHI ¢
yueOHOM NUTEepaTypoi, MPaBOBBIMU aKTaMHU U MPAKTHUYECKUM MaTepUalOM CTYJEHT JOJDKEH MOJTYyYUTh
3HaHUS (HOPMANBHBIX U MaTEPUAIBHBIX KPUTEPUEB PA3IUYHBIX BHJOB O€3YCIIOBHBIX OCBOOOXKIEHHUH OT
YrOJIOBHOTO HAaKa3aHUS.

KpoMme TOro, ocymiecTBieHO 3aKpeIuleHue M yriayOsieHue 3HaHWM, MOJYYeHHBIX Ha JIEKLUAX U
IpUOOPETEHHBIX B MPOLIECCE CAMOCTOSTEIBHON pabOThl C yUeOHOH TUTEepaTypoil, IpaBOBBIMU aKTaMH U
MaTepuajgamMi MpaKTUKW; CGHOPMHUPOBAHBI y CTYAEHTOB YMEHHUS M HaBbIKM pabdOThl € Hay4dHOU
JUTEPATypOd U CHELMATBHBIMU JOKYMEHTaMM, aHAJIW3 Pa3JIMYHbIX MCTOYHUKOB 3HAHUH, IOJArOTOBKA
BBICTYIUICHHUH.

2.6 IpakTuueckoe 3ansTue Ne 6 (4 yaca)
Tema: YciaoBHbIE BUABI 0CBOOOKIEHUS OT YTOJOBHOI0 HAKa3aHUA

2.6.1 3aganue aist padoThI
Y cioBHOE OCyKIEHHE.
VY c10BHO-T0CPOUHOE OCBOOOXKI€HNE OT OTOBIBAHUS YTOJIOBHOIO HAKa3aHMUS.
OcBoOo>IeHHE OT YrOJIOBHOTO HaKa3aHUs B CBs3U ¢ Oone3Hbio (4.1,2 ¢1.81 YK PD).
OTtcpouka OTOBIBaHUS YTOJIOBHOTO HAKA3AHUS OCYKICHHBIM.
OTtcpouka oTOBIBaHUSI HaKa3aHUS OONLHBIM HAPKOMAHHEH.

orwdPE



2.6.2 Kparkoe onucaHue mpoBoAMMOro 3aHATHUS

B kaudecTBe 3amaHus CTYIEHTOM IPEIUIOKEHO HAa OCHOBAHMU DPEKOMEHIOBAHHOW JIMTEpaTypbl
PACKpBITh BOIIPOCHI IIPAKTUYECKOTO 3aHATHUS.

B mponecce moAroToBKM BaKHO AKIEHTUPOBaTh BHUMaHME Ha (DOpPManbHBIX M MaTepUalIbHBIX
KPUTEPHSX PA3TUYHBIX BUIOB YCIOBHBIX OCBOOOXKICHHI OT YrOJIOBHOTO HAKa3aHUSI.

2.6.3 Pe3yabTaThbl H BHIBOJbI

B pesynpTaTe mpakTH4ECKOrO 3aHATUS M HAa OCHOBAHMM JIEKIIMOHHBIX MaTepUaioB, padOThI ¢
yueOHOI IuTepaTypoi, NPaBOBbBIMU aKTaMU M MPAKTUYECKUM MAaTEpUAIOM CTYJEHT JOJDKEH MOIY4HUTh
3HaHUS (OPMANBHBIX M MAaTEPUAIBHBIX KPUTEPUEB PA3JIMYHBIX BUJOB YCIOBHBIX OCBOOOXKIEHHH OT
YroJIOBHOT'O HaKa3aHUs

Kpome Toro, ocymiecTBiIeHO 3aKpeIUICHHE W YIIyOJIeHHWe 3HaHUH, MOJTYYEeHHBIX Ha JIEKIHIX U
IPUOOPETEHHBIX B IIPOLIECCE CAMOCTOATEIBHON paboThl C yueOHOM JIUTEpaTypoid, IPaBOBBIMU aKTaMH U
MaTepuajaMH TPaKTUKW; C(HOPMUPOBAaHBI Yy CTYACHTOB YMEHHS M HaBBIKM pabOTHl ¢ Hay4YHOMH
JUTEPATypoil M CHEelHaIbHBIMU JJOKYMEHTAaMH, aHaJIW3 PA3JIMYHbIX MCTOYHUKOB 3HAHUM, MOArOTOBKA
BBICTYIUICHHH.

2.7 llpakTuyeckoe 3ansaTue Ne 7 (6 yacos)

Tema: AMHUCTHSI KAaK YHHMBEPCAJbHBbIN BH/ OCBOOOXJAEHHS] OT YrOJIOBHOW OTBETCTBEHHOCTH U
HAKA3aHUA
2.7.1 Bompochl JieKIHH

1. BoO3HUKHOBEHHE M pPa3BUTHE MHCTUTYTA AMHUCTHHU B POCCHIICKOM TIpaBe.

2. IlonsTue u mpaBoBasi CYIIHOCTh AMHHUCTHUH.

3. OrnuurMe aMHHCTHM OT HWHBIX BHUJOB OCBOOOXICHHS OT YrOJOBHOW OTBETCTBEHHOCTH U
HaKa3aHus.

4. Tlopsiok u3gaHusi akTOB 00 aMHHUCTHH.

5. Topsmok npuMeHeHUsI aMHUCTHH Ha PA3JIMYHBIX CTAUSX YTOJIOBHOTO CYIOMPON3BOACTBA.

2.7.2 KpaTkoe onucanue nNpoBOANMOIO 3aHATHS

B kayecTBe 3amaHMs CTYIEHTOM IPEMIOKEHO HAa OCHOBAHMM PEKOMEHIOBAHHOW JIUTEPATyphI
PACKPBITh BOIIPOCHI IPAKTUYECKOTO 3aHATHS.

B npornecce moaroToBku BaXKHO aKIEHTUPOBATh BHUMAaHUE Ha MCTOKaX BOSHUKHOBEHHsI AMHHMCTHH B
POCCUICKOM IIpaBe, OTHOLIEHUH PAa3JIMYHBIX YYEHBIX K JAHHOMY UHCTUTYTY, [IPABOBBIX, COLUAIBHBIX U
MHBIX OCHOBAaHUSAX aMHUCTUH U €€ pOJH B (OPMUPOBAHUU OTHOLLIEHUS K 3aKOHY B OOILIECTBE.

2.7.3 Pe3yabTaThl H BHIBObI

B pesynpTaTe mpakTHYECKOro 3aHSATUS M HAa OCHOBAHMHU JIEKIIMOHHBIX MaTEepUaloB, pabOThI C
y4eOHOM nuTepaTypoi, MPaBOBBIMU aKTaMHU U MPAKTHUYECKUM MATepHAIOM CTYAEHT JOJDKEH IMOJIyYUTh
3HaHUS MCTOKOB BO3HWKHOBEHUS AMHUCTHUU B POCCHUMCKOM IIPABE, OTHOLIEHWS PA3JIMYHBIX YYEHBIX K
JAHHOMY MHCTUTYTY, IPABOBbIE, COLMAIbHBIE U MHBIX OCHOBAaHUS aMHUCTUU U €€ PO B (POPMHUPOBAHUU
OTHOIIIEHUS K 3aKOHY B OOIIECTBE.

Kpome Toro, ocymiecTBiaeHO 3aKpeIuleHHe W yriiyOJieHHe 3HAHHM, MMOJIyYeHHBIX Ha JIGKLIUAX U
MPUOOPETEHHBIX B MPOIIECCE CAMOCTOSITENIbHON paboThl ¢ yueOHON JIUTepaTypol, MPaBOBBIMHU aKTaMH U
MaTepuajlaMi TpPaKTUKW; C(HOPMHUPOBAaHBI Yy CTYIEHTOB YMEHHMs M HaBBIKM pPa0OThl C HayyHOH
JUTEPaTypoOl M CIENHAIBHBIMU JOKYMEHTAMM, AHAJIN3 PA3JIMYHBIX MCTOYHMKOB 3HAHWM, ITOJTOTOBKA



BBICTYILJICHHIA.

2.8 IIpakTuueckoe 3ansitue Ne 8 (2 yaca)
Tema: IloMuioBanMe KaK BH/ 0CBOOOKIEHHSA OT HAKA3AHMS

2.8.1 3apanue 11s1 padoThI

1. BO3HUMKHOBEHHE U pa3BUTHE HHCTUTYTA IOMUJIOBAHUS B POCCUNCKOM TIpaBe.

2. IloHsATHe ¥ paBOBasi CyIIHOCTh TOMUJIOBAHMUS.

3. Ornuuue NMOMHWJIOBAHUS OT WHBIX BUIOB OCBOOOXKICHHS OT YrOJOBHON OTBETCTBEHHOCTH H
HaKa3aHHUs.

4. Tlopsinok NpUHSTHS PELIEHUS O IOMUJIOBAHUU U €TO UCIIOJIHEHUE.

2.8.2 Kparkoe onucanue npoBoAMMoOro 3aHATUsI

B kauecTBe 3amaHus CTYACHTOM MPEAJIO0XKEHO HAa OCHOBAaHHHM PEKOMEHIOBAHHOW JIUTEPATYPhI
paCKpBITI) BOHpOCI)I HpaKTI/I‘-ICCKOFO 3aHATHUA.

B 1mporecce MOATOTOBKM BaKHO AaKIEHTHPOBATh BHMMAaHHE Ha HCTOKAaX BO3HHKHOBEHUS
ITIOMUJIOBAHUS B POCCUMCKOM IIPABE, OTHOLICHUH PA3JIMYHBIX YYEHBIX K TAaHHOMY MHCTUTYTY, IIPABOBBIX,
COIMAJIbHBIX M WHBIX OCHOBAHUSIX MOMHJIOBAHHS U €r0 PO B (DOPMHUPOBAHHU OTHOIICHHS K 3aKOHY B
oO1ecTBe

2.8.3 Pe3yabTaThbl H BHIBOJbI

B pesynbpTare mpakTHUECKOro 3aHSATHS U HAa OCHOBAHMM JIEKIIMOHHBIX MaTepHalioB, paboThI C
y4eOHOI JIUTEepaTypoi, MPaBOBBIMH aKTaMU M MPAKTUYECKUM MAaTEPUATIOM CTYJCHT JIOJDKECH IOIYYHUTh
3HaHUSl UCTOKOB BOZHUKHOBEHHUS TIOMUJIOBAHUS B POCCUMCKOM IpaBe, OTHOLIEHUH Pa3IMYHbIX YUEHBIX K
JAHHOMY HMHCTHUTYTY, HPAaBOBBIX, COIMAJbHBIX M HMHBIX OCHOBAaHHUSAX IOMWJIOBAaHUS WU €ro poOJIK B
(bopMHpPOBaHNUN OTHOLIEHHUS K 3aKOHY B OOIIECTBE.

Kpome Toro, ocyiiecTBiIeHO 3akperjieHHE W YIIIyOJICHHE 3HAaHWUM, TOJYYECHHBIX Ha JIEKIHSIX M
IPUOOPETEHHBIX B MPOLIECCE CAMOCTOSTEIbHON paboThl ¢ yueOHOM JIUTEepaTypoid, MPaBOBBIMU aKTaMH U
MaTepuajgaMi MpaKTUKW; CGHOPMHUPOBAHBI Yy CTY/AEHTOB YMEHHUSI M HaBbIKM pabOThl € Hay4dHOU
JUTEpPaTypol U CHEUHMATbHBIMU JOKYMEHTAMH, AHAJIM3 Pa3JIMYHBIX MCTOYHMKOB 3HAHMM, IMOJTOTOBKA
BBICTYILICHHH.

2.9 MpakTuyeckoe 3ausatue Ne 9 (4 yaca)
Tema: OcoGeHHOCTH OCBOOOKIEHHSI OT YrOJIOBHOW OTBETCTBEHHOCTH M  HAKA3aHMSA
HECOBEPIIEHHOJIETHUX B 0TEYECTBEHHOM U 3apy0e:KHOM 3aKOHOIATEIbCTBAX

2.9.1 3ananue ajst padoThI

1. OcobeHHOCTH JTUYHOCTH HECOBEPLICHHOJIETHUX M HEOOXOAUMOCTh MX Y4€Ta MPU OCBOOOXKICHUH
OT YrOJIOBHOM OTBETCTBEHHOCTH M HAKA3aHMSI.

2. OcBOOOXEHHE HECOBEPIICHHOJETHUX OT YrOJOBHOH OTBETCTBEHHOCTH C IPHUMEHEHHEM
MIPUHYIATEIBHBIX MEP BOCIIUTATEIBLHOTO BO3/ICHCTBHS.

3. OcBOOOXIEHHE HECOBEPIIEHHOJETHUX OT YroJOBHOTO HAaKa3aHUS C  [PUMEHEHHEM
MIPUHYIATEIBHBIX MEP BOCIIUTATEIbHOTO BO3/ICHCTBHS.

4. YCIOBHO-IOCPOYHOE OCBOOOXKICHHE HECOBEPILIEHHOJETHUX OT OTOBIBAaHUS  YrOJOBHOTO
HaKa3aHMs.



5. OcB0OOXIEHNE HECOBEPIIICHHOJIETHETO OT YrOJIOBHON OTBETCTBEHHOCTH M HAKa3aHHS B CBS3H C
HCTEYCHUEM CpPOKOB JIaBHOCTH IPHUBJICUCHUS K YTOJOBHOH OTBETCTBEHHOCTH M HCIIOJIHEHUS
YTOJIOBHOTO HaKa3aHUSI.

6. IlpumeneHne  0oCOOCHHOCTEH  OCBOOOXKICHHMS  HECOBEPIIEHHOJETHUX  OT  YrOJIOBHOU
OTBETCTBEHHOCTH M HaKa3aHMs K JUlaM B Bo3pacte ot 18 1o 20 ser.

7. OcCoOCHHOCTH OCBOOOXJICHUS OT YTOJIOBHOW OTBETCTBEHHOCTH M HaKa3aHUS B 3apyOEKHBIX
CTpaHax.

2.9.2 Kparkoe onucaHue NpoBoAMMOro 3aHATHS

B xkagecTBe 3amaHMs CTYIEHTOM IMIPEMJIOKEHO HA OCHOBAHMHM PEKOMEHJIOBAHHOW JIUTEPATYpPhI
PACKPBITh BOIPOCHI MPAKTUYECKOTO 3aHSTHS.

B nmpomecce mOATOTOBKM BaXKHO aKIEHTUPOBATh BHHUMAHHME HA OCOOEHHOCTSX JIMYHOCTH
HECOBEPIICHHOJICTHET0O M WX Yy4éra TpU pa3IUYHBIX BHUAAX OCBOOOXKICHUS OT YrOJOBHOM
OTBETCTBEHHOCTH M HakazaHus. Kpome Toro, uMeer MNpakKTHYECKOE 3HAYCHHE OCOOECHHOCTH
OCBOOOXKJICHUI OT YroJIOBHOW OTBETCTBEHHOCTHM W HaKa3aHUs B 3apyOeHbIX cTpaHax. [Ipu sTom B
mporecce pa3paboTke 3aKOHONATENbHBIX MPEIIOKEHUH HE0OXOIMMO YYHUTHIBAaTh HCTOPUUYECKUH,
COLMATILHBINA U TICHXOJIOTHICCKUI KOHTEKCTHI CYIIIECTBOBAHHUS TAKUX 0COOCHHOCTEH OCBOOOKICHHM.

2.9.3 Pe3yabTaThl M BHIBOJBI

B pesynbpTare mpakTHUECKOro 3aHSATHS U Ha OCHOBAaHUHU JIEKIIMOHHBIX MaTEpUajoB, palbOTHI ¢
y4eOHOM JITEepaTypoi, MPAaBOBBIMUA aKTaMU M MPAKTHYCCKHM MATCPUATIOM CTYACHT JIOJDKEH IOTYYHTh
3HaHHUA OCOOEHHOCTEH JIMYHOCTH HECOBEPIICHHOJIETHEI0 M HX Yy4yéTa MpH pa3IUYHbIX BHIAX
OCBOOOKICHHI OT YTOJOBHOH OTBETCTBEHHOCTM W HaKa3aHUs, a TakKe INPAKTHUECKOE 3HAUYCHHUE
0COOEHHOCTEN OCBOOOXKICHHI OT YrOJIOBHOM OTBETCTBEHHOCTH M HaKa3aHHsS B 3apyOEKHBIX CTpaHax C
Y496TOM HCTOPHYECKUX, COIHMAIBHBIX M IICHUXOJOTUYECKMX KOHTCKCTOB CYIIECTBOBAHUS TaKUX
0CO0EHHOCTEN OCBOOOKICHUN.

Kpome Toro, ocyiiecTBiieHO 3akperjieHue W YIIIyOJIeHHE 3HAaHWUM, TOJYYEHHBIX Ha JIEKIHSIX
MPUOOPETEHHBIX B MPOIECCE CAMOCTOSTENBHON paboThl ¢ yueOHOU JTUTEepaTypoi, MPaBOBBIMHU aKTaMH H
MaTepuajaMy TPAKTUKWA; CHOPMHUPOBAHBI Y CTYACHTOB YMEHHUS ¥ HaBBIKM pa0OThl ¢ HAyYHOU
JTUTEPaTypoll W CHENHATbHBIMU JOKYMEHTAMH, aHAIM3 Pa3UYHBIX HMCTOYHUKOB 3HAHUH, MOJIrOTOBKA
BBICTYIUICHHUH.



