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1.1 Jleknus Nel(14.)
Tema 3HaueHue yroJ0BHO-NPABOBOM OXPaHbI COOCTBEHHOCTH B COBPEMEHHBIX
YCJIOBUSIX.
1.1.1 Bonpochl j1eKIIMM
1. [Mousitue u Qopmel  coOctBeHHOCTH. [Ipemensl OCylIeCTBICHHUS TpaBa
COOCTBEHHOCTH
2. KoHcTuTylMOHHBIE OCHOBBI 3a1IUTHI (popM cobcTBeHHOCTH B Poccuu
3. TlpaBoBoe peryiupoBaHHUE OTHOIICHUN COOCTBEHHOCTH: ['paKIaHCKHM KOAEKC
P® 1994 r.
4. Ponb 1 MeCTO YrojIOBHOTO MpaBa B OXpaHE COOCTBEHHOCTH.

1.1.2 KpaTkoe coaep:xkaHue BONPOCOB

1.Ilonsmue u ¢hopmol coocmseennocmu. Ilpedenvt ocywecmenenus npasa

cobcmeennocmu

[TonsTe COOCTBEHHOCTH, KaK M TIpaBa Ha COOCTBEHHOCTH SIBIIICTCS
MHOT'03HAYMMBIM. [loJ1 JaHHBIM TOHATHEM IMOHUMAETCS PA3IMYHOE HWMYIIECTBO M
OTHOIICHUS. MOXHO BBIICIUTh HECKOJIBKO OCHOBHBIX KpPHUTEPHEB, KOTOPHIC
XapaKTepU3YIOT MOHATHE COOCTBEHHOCTH.

Bo-miepBpIX, caMO TOHSTHE COOCTBEHHOCTH OO0O3HA4YaeT TNPHUCBOCHHE 4YEro
100, KaKOMY-TO JIMIY FopuandeckoMy win (pusudeckoMy. [loatoMmy eciu ogHOMY
JUITY, KaKOE-TO MMYIICCTBO WU Jpyrue (GOpMbI COOCTBEHHOCTH IMPUHAIICKAT, TO
JUTSL OCTATBHBIX JJaHHAS COOCTBEHHOCTD SIBIISICTCS UYIKOM.

OtHomieHUe COOCTBEHHOCTH — TOJApPa3yMeBaeT OTHOIIEHHUS, KOTOpPBIC
BO3HHUKAIOT MEXIY 4YEIOBEKOM W HMYIICCTBOM. OTO BBIPAXKAETCS B TOM, YTO
BIIJIENICI] MMYIIECTBA OTHOCHUTCS K HEMy KaKk K CBOEMY, 4YTO TpeOyeT OT HEro
BBITIOJTHCHUSI KAaKUX-TO OO0S3aTEIBCTB TEpPea OTUM HMYIIECTBOM. To ecTh
COOCTBEHHUK 00513aH, 3a00TUTCS, XPAaHUTh, BBIMOJIHATH MTPH HEOOXOAMMOCTH PEMOHT
U T.].

OTtHomeHns: COOCTBEHHOCTH — BBIPAKAIOTCS B OTHOIICHUSX MEXIY JIFOJIbMU B
KOHTEKCTE MaTepualbHbIX Onar. CoOOCTBEHHHK HMEET IpaBO OTCTPAHHUTHh OT
WCIIOIb30BAHMS WM YIPABICHUS HWMYIICCTBOM IOCTOPOHHHMX JIMI, ¥ MOYXKET
pacropspkaTbCsl UM Ha CBOE€ YCMOTPEHHE B paMKaX HOPMAaTHBHO-TIPABOBBIX aKTOB
CTpaHBbI, TJIC MPOKUBACT.

[ToHsaTHE COOCTBEHHOCTH KPOME 3TOr0 HE OYyJeT MOJHBIM 03 TaKoro TepMHHa
KaK 3aKpeluieHHe IpaB COOCTBEHHOCTH, KCTaTH, 3TOT TEPMHUH 0O0pa3oBajcs B
pe3ysibTaTe BO3HUKHOBCHHSI TaK HA3bIBACMBIX SKOHOMHUYECKUX  OTHOIICHUI
coOCTBEHHOCTH. Tak BOT MPaBO COOCTBEHHOCTH OOECIIEUMBACTCS TIPH ITOMOIIH
Pa3IMYHBIX MEXaHU3MOB 3aKPEIUICHHSI WHOT/IA JTaKe MPUHYAUTEIBHBIX CO CTOPOHBI
rocynapctsa. Ilpaktruecku Bce oTpaciu chepbl MPaBOBOM NESATEIBHOCTH, TaK WA
WHaye, CBsA3aHbl C TaKUMH TEPMHHAMH KaK IIPaBO COOCTBEHHOCTH W TIOHSTHE
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COOCTBEHHOCTH. ['pakIaHCKO€ MpaBO  PEryjJupyer U  3aKkpervisieT  JHIb
HE3HAYUTENbHYI0O YacTb OTHOUIEHUH COOCTBEHHOCTH OMpPENEJICHHBIX TaKUM
TEPMHUHOM KakK MOHSTHE COOCTBEHHOCTH.

I[To ¢opmam oTHOmIEHHI COOCTBEHHOCTH HMX MOXHO pa3lelnTh Ha
JUHAMUYECKHME U CTaTH4eckue. JMHaMHuecKkue OTHOIIEHUSI COOCTBEHHOCTHU
ONpeAeNAI0OT MEXaHU3MBI, U MPOIeAypy Mepexoaa mpaBa COOCTBEHHOCTH OT OIHOIO
Juna ApyroMy WIW Tpynmne Jull. A CcTaTUYecKue OTHOLIEHHS COOCTBEHHOCTH He
IpelycMaTpUBalOT TaKOro IMepexoJa U ONpeAeNsioT MOPSJIOK  BIaJCHHUS
COOCTBEHHOCTBIO OJTHUM JIMLIOM.

[Ipy 3TOM OTHOIIEHUS TUHAMUYECKUX OTHOIICHUW PEryJIUpYyIOTCS 3a4acTylo
00s13aTE€ILCTBEHHBIM MPAaBOM (0JIHA W3 MOAOTPACieil I'pa’kJaHCKOTO IpaBa), B CBOIO
ouepelb CTaTUYHBIE OTHOUICHUS PETYJIUPYIOTCS HEMOCPEACTBEHHO IPABOM
COOCTBEHHOCTH.

[Tonarue coOCTBEHHOCTH B KOHTEKCTE MpaBa MpU 0ObEKTUBHOM PACCMOTPEHUHU
3BYUYHUT CIEAYIOIUM 00pa3oM — 3TO COBOKYMHOCTb NPABOBBIX M 3aKOHHBIX HOPM H
npaB, KOTOpbI€ PEryJUPYIOT OTHOIIEHWE NPHUHAJIEKHOCTH Kakux JHOO
MMYIIECTBEHHBIX OJlar, BO3MOXXHOCTU BIJIAJIEHUSI MMM, a TaK K€ IOJb30BaHUS H
pacropspKeHUsl TaHHbIM uMyIliecTBOM (Onaramu). Kpome 3Toro gaHHOE MOHSATHE
MpeAyCMaTPUBAET U MPABOBBIE CPECTBA 3AIIUTHI COOCTBEHHUKA.

CymectByeT Oomnbiioe MHOTooOpasue ¢opm coOctBenHoctu. Ho s
IIMPOKOTO Kpyra JIOJIed pa3iuyaird JIB€ OCHOBHbIE (OpPMBI: 4YacTHas H
rocyiapcTBeHHas (opma coOCTBEHHOCTH. B OONBIIMHCTBE CBOeM Jpyrue (OpMEI
COOCTBEHHOCTH SIBJISIIOTCS CMEIIAHHBIM BapHaHTOM MEXKAY 3TUMHU JBYMSI OCHOBHBIMU
dbopMaMH M OTIMYAIOTCS APYT OT JpPyra CTENEHbI0 OTBETCTBEHHOCTH U IMOPSIIKOM
OTHOIIICHUH B KaXKJI01 OT/AEIbHOU hopme.

KpomMe 3TOro monstve COOCTBEHHOCTH POXKAAET €Ile TaKUe MOHATUS Kak
3aKOHHOE U HE3aKOHHOE BIIaJIcHHE COOCTBEHHOCTHIO. Jla M cam TEpMUH BIIaJICHUE TaK
K€ BBITUIBIBAET UMEHHO U3 TIOHATHUS O COOCTBEHHOCTH.

3aKOHHOE BIJIAJICHHE €HI€ MHOTJAAa MOXET Ha3bIBaTbCsl TUTYJIBHBIM. A
HE3aKOHHOE BIaJICHHE MUMEET pAll (pOopM U MOXKET NEIUThCs Ha JOOPOCOBECTHOE, TO
€CThb KOrjJia COOCTBEHHHK HE€ 3HaJ WJIM HE MOI 3HaTh, YTO SIBJISIETCS HE3aKOHHBIM
BIIQJIENbIEM 0€3 JIOCTATOUYHBIX Ha 3TO OCHOBAaHUW, U HE JIOOPOCOBECTHOE, ITO KOrJa
BJIaJIENel] 3HAET,YTO BIIaJIC€T HE MPUHAIJICKAILIEH eMy TIPaBy COOCTBEHHOCTHIO.

2. Koncmumyyuonnsie ocnogbl 3auumsi ghopm cobcmeennocmu 6 Poccuu.

OCHOBY 3aKOHOAATENILHOTO PETYJIUPOBAHMS IpaBa COOCTBEHHOCTH M €€
3ammutel B Poccuiickoii ®enepannn cocraBiger Koncrtutymus 1993 r. Cr. 8
Konctutyuun P® 3akperuisier NpUHIUMIHAAIBHO Ba)KHOE IMOJOKEHUE O TOM, 4TO "B
Poccuiickoit denepanuy MpU3HAIOTCA W 3AILUILNAIOTCS PaBHBIM 00pa3oM 4YacTHas,
roCy/JapCTBEHHAs, MyHUIIUIIaJbHas U UHbIE (POPMBI COOCTBEHHOCTH". DTO MOJIOKEHHE
B Oosiee pa3BepHYTOM BHUJIE€ MPUCYTCTBYET U B YK€ YIOMHUHABIIEMCS 3aKOHE O COO-
ctBeHHOCTU 1990 r», B COOTBETCTBUU C KOTOPBIM 'YCTAaHOBJIEHHE T'OCYAApCTBOM B
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Kakoil Obl TO HU OBUIO (pOpME OrpaHWYEHUN WU MPEUMYIIECTB B OCYIIECTBICHHUH
npaBa COOCTBEHHOCTHM B 3aBUCHUMOCTH OT HaXOXJACHUS HMMYIIECTBA B YaCTHOM,
rOCyJapCTBEHHOW,  MYHHMIMMNAIbHOM  COOCTBEHHOCTM  WJIHM  COOCTBEHHOCTH
0OIIIECTBEHHBIX OpTaHu3aluil /00beuHEeHNI/ He TomycKaeTcs .

W3 mnpuBeAcHHBIX TOJIOKEHHUM BBITEKAET, YTO PaBEHCTBO BcexX (opM
COOCTBEHHOCTH HE TOJBKO JEKIApUPYETCs, HO U 00ECIeUnBaeTCs MPSIMBbIM 3alIPETOM
roCy/JapCTBY YCTaHABIMBATh KaKHe-TMOO OrpaHUYECHUS UM MTPEIOCTABIISTh KaKUe Obl
TO HH OBLIO MPEUMYIIIECTBA TEM WJIM UHBIM BUJIaM COOCTBEHHOCTH.

Baxnenmien XapakTepUCTUKOW COBPEMEHHOIO 3Tala Pa3BUTHUS POCCUKUCKOTO
3aKOHOJATENbCTBA O COOCTBEHHOCTHU SIBJISIETCS, IPEKIE BCETO, BO3POKACHUE YaCTHO-
npaBoBbix Hauain. [lo geiicTBoBaBimiemMy 10 1994 r. yronoBHOMY 3aKOHOJATENbCTBY
P® npectymnenust npoTUB COOCTBEHHOCTH, B 3aBUCUMOCTHU OT MX HAIlPaBJI€HHOCTH Ha
roCy/1apCTBEHHOE, OOIIECTBEHHOE WM JIMYHOE HMMYIIECTBO TpaxJaH KBalU(u-
IUPOBAINCH MO Pa3HbIM CTaThbsIM, MOMEIIEHHBIM B maBax 2 u 5 YK. Oanako B
COOTBETCTBUU C TMPUHIUIIOM pPaBHOM OXpaHbl BceXx (GHOpM COOCTBEHHOCTH U
HEOOXOIMMOCTH  CO3[aHUSl  €IMHBIX  [PaBOBBIX  OCHOBAHUW  YrOJIOBHOM
OTBETCTBEHHOCTH 32 MOCSTaTeNbCTBA HA JIO0bIE BUIbI COOCTBEHHOCTH U3 YTOJIOBHOIO
KoJIeKca ObLa uckitoueHa ri. 2. Takum o0pa3om, B cooTBeTCTBUU HOpMaMmu 1. 5 YK
PCOCP, Obula ycTaHOBJIEHAa OJWHAKOBAasi YroOJIOBHAsT OTBETCTBEHHOCTh 34
NpEeCcTyIUIeHUs] TPOTHUB BceX (OpM  COOCTBEHHOCTH, HE3aBUCUMO OT HX
MPUHAJIEKHOCTH, YTO Takke Obu10 BoctipuHATO U YK P®.

Cnenyer nulib 3aMETUTh, YTO, MO MHEHHIO HEKOTOPBIX OTEUECTBEHHBIX
IODUCTOB, TMpPUMEHEHHE B  3aKOHoAaTenbcTBe Poccun  moHATHA  "(QOpPMBI
COOCTBEHHOCTH'" HEMPaBOMEPHO C TOUKH 3peHHs IPpaBOBOM Teopuu. B cucreme npasa
JIEUCTBYIOT HE pa3iudHble (HOPMBI COOCTBEHHOCTH, & OJHO - €IMHOE IO COJIEP KAHUIO
U XapakTepy - IpaBo COOCTBEHHOCTH, Yy KOTOPOTO MOTYT OBITh pa3IMYHbIE CyOBEKTHI -
rpakJiaHe, IPUINYECKHUE JIUIA, TOCYAapPCTBEHHbIE 1 MyHUIUIIAJIbHbIE 00pa30BaHUsI.
Nmenno mnostomy oOHOBiIeHHbIM ['paxknanckuii kogexkc P®, a Taxkke OCHOBBI
rpakJIaHCKOro 3akoHoAaTeabcTBa 1991 T1» mpoBO3IIIAmIalOT TE3UC 'TpaBa BCEX
COOCTBEHHUKOB 3aIIMINAIOTCS PaBHBIM 00pa3oM", HO B HUX HET pe4yu O "paBEHCTBE
dbopM COOCTBEHHOCTH", KOTOpOE OCTAeTCsl JIMIIb MOJUTHKO-3KOHOMHYECKOU
JeKapanuen, oeccoiepKaTebHOM B rpa)kIaHCKO-IIPABOBOM CMBbICIIE.

3.Ilpasosoe pecyruposanue omuoutenuti coocmeeHnocmu. I pasxicoanckutl Kooekc
P® 1994 2.

IIpaBo COOCTBEHHOCTH MOKHO ONPENEIUTDh KaK BEIIHOE MPaBO, MPEI0CTABISAIOINIEE
CBOEMY HOCHTEIII0 WCKIIOYUTEIbHBIE MPABOMOYHMS MO BIAJACHUIO, MOJb30BAHUIO U
PacCTOPSKEHU IO B OTHONIEHUH MPUHAIJIEKAIIETO eMy MMYILECTBA.
CyuHoCTh COOCTBEHHOCTH, TO €CTh TO, 4YTO ONpPENENseT YCTOWYMBOCTh U
OTHOCUTEIBHYIO HEH3MEHHOCTh €€ KaK COIMaJIbHOIO SIBJICHUS, 3aKJII0YaeTcs B
MMYIIECTBEHHBIX, TOYHEE SKOHOMUUYECKUX, OTHOLICHUSX MEXAY CyObEeKTaMu IpaBa
o MOBOAY MIPUCBOEHUS MU MaTepuanbHbIX oOuar.



CopepxaHue cOOCTBEHHOCTH BOILJIOIIAETCS B COBOKYITHOCTH BCEX COCTABIIAIOIINX €€
AJIEMEHTOB: OTHOILIEHUM BIAJCHUS, MOJB30BaHUS M pACIOpsLKEHUs. BripaxeHue
COJlep)KaHUs TMpaBa COOCTBEHHOCTH 4epe3 Tpuaay TIOJTHOMOYMNA BJIAJCHUS,
MOJIb30BAHUSI U PACTIOPSIKEHUS TPAJULMOHHO JUJI PYCCKOrO TPa’KJAHCKOrO IpaBa.
I'paxxnaHckuil KOAEKC ONpenenseT COAEp)KaHHWE IpaBa COOCTBEHHOCTH B cT.209:
"CoOCTBEHHUKY NpPHHAIJICKAT TpaBa BIAJACHUS, TOJb30BAaHUS U PACTIOPSIKECHUS
cBOMM uMyIecTBoM". PaccMoTpum moapoOHee KakKIbIii SJEMEHT 3aKpeIIeHHOW B

KOZeKce TpHUabI.
[IpaBo BnageHus. B 00bIIEHHOM pedeBOM 00OpOTE CIOBO "BIAAETh' HEPEIKO
o3HauvaeT '"BiacTBoBarh', '"MMeTh B CBOeH coOctBenHoctu', "oOmamarte'. B

IOpUJINYECKON JIEKCUKE TEPMUH "BIlIaJIcHHE" HCHOJb3YyeTCsl 00Jiee CTPOro: BIlaJCHUE
HE OTOXIECTBISIETCS C COOCTBEHHOCThIO. J[Jsi HE IOPHCTOB O3TU TEPMUHBI
MPEICTaBISAI0TCA BeChbMa ONM3KUMHU MO cMblciy. OmnpeaeneHHble OCHOBAaHUS ISl UX
CMBICTIOBOTO COJMKEHUSI JEHCTBUTEIIBHO HMEIOTCS: TPABO BIIAJICHUS BBICTYMAET
HEOOXOJIMMBIM YCJIIOBUEM MOJIb30BaHHUsA, a PACIOPSHKAETCS BELIbIO0 YacTO TOT, KTO €10
BJIa/ICET.

KoneuHo, npaBo BiiaJieHUs yalle BCEro OCyUIECTBISIETCS caMUM coOcTBeHHUKOM. Ho
BEIl[b MOKET HAXOJUTHCS BO BJIAJICHUU U HECOOCTBeHHHKA. Hampumep, nmepeBo34nKky,
XpaHUTENH, HAHUMATENU BIIAJICIOT TeM HMYIIECTBOM, KOTOPOE COCTABISET MPEAMET
COOTBETCTBYIOUIMX JOIOBOPOB, UMHU 3aKIIOYEHHBIX. OJHAKO COOCTBEHHOCTH Ha 3TO
UMYIIECTBO Y HUX B CHJIY JaHHBIX JOTOBOpPOB HE BO3HHKaeT. CoOCTBEHHUKH
(Hampumep, TPY300TIPABUTENN, MOKIKEAATETH WM HallMOJaTenu) HE BIIAJCIOT
NepelaHHbIM ISl IEPEBO3KH, XPAHEHUSI WM HaliMa MMYIIECTBOM, HO COXPaHSIOT Ha
HETo paBo COOCTBEHHOCTH.
3aKOHHOE M HE3aKOHHOE BIIaZieHHe. 3aKOHHBIM MPU3HAETCS BIIAJICHNE, ONHUparoieecs
Ha MPaBOBOE OCHOBaHWE (TUTYI). be3 Hamuuus mpaBOBOrO OCHOBAHUS BIIAJIENEI] HE
MPU3HAETCS 3aKOHHBIM, y HEro HE BO3HUKAET MPABOMOYHS BIAJACHUS W,
CIeIOBaTeIbHO,  IpaBa  HAa  BOCCTAHOBIEHHUE  HAPYIIEHHOTO  BIAJCHMUSL.
K uuciy 3aKkOHHBIX BIAJENbIIEB OTHOCHUTCS, TIPEXKE BCErO, COOCTBEHHUK, a TaKXKe
Ju1a, MOJYYUBLINE OT HETO BIIAJIEIbUE€CKOE TPAaBOMOYHE IO I0TOBOPY - HAHMMATEH!,
JOBEpUTEIbHbIE yIPaBISIOIILE, KOMHUCCHOHEPBI U ap.
JlobpocoBecTHblE W HEAOOpOCOBecTHbIe  mpuobperarenu.  He3akoHHBIMU
BIIQ/ICNIbIIaMHU BBICTYTIAIOT T€, KTO BIIAJICET MOXHUIIEHHBIM UMYIIIECTBOM JTUOO BelaMH,
MOJIyYCHHBIMU 10 HENCWCTBUTENBHBIM CJelKaM. B wux uucie pasiaudaror
NOOpPOCOBECTHBIX M HEJOOPOCOBECTHBIX mpuodperareneil. J{oOpocoBecTHBIMU
npuoOpeTaressiMd  NPU3HAIOT JIMI, TPHOOPETIIMX BEId BO BIAJICHUE TIPH
00CTOSTENbCTBAX, KOTJ]a OHU HE 3HAJU M HE MOTJIM 3HATh O TOM, UTO MPUOOPETAIOT UX
OT HEYIPaBOMOYEHHOIO Jula. Te, KTo 3HaJl WIH JTOJKEH ObLI 3HATh O MPUOOPETEHUH
UMYIIECTBA OT HEYNPAaBOMOYEHHOTO JIUIA, NPU3HAIOTCA HEI00pPOCOBECTHBIMHU
npuoOperarensiMu. 3aKOH TMpPEIyCMAaTPUBAET OIpEAeNieHHble pa3iuuus B UX
MIPABOBOM TIIOJIOKEHUU JJI CIydyaeB MCTPEOOBAaHUS BEIIU U3 UYKOTO HE3aKOHHOTO
BIIQJICHMUS.



[IpaBo mosib30BaHUs. Y JIOBJIETBOPEHHE IIOCPEJACTBOM BEIIEH TEX WJIM HWHBIX
moTpeOHOCTEN, U3BJICUYCHUE W3 BEIM €€ TOJIE3HBIX CBOMCTB (MOJIyYeHHE JT0XOJIOB,
IJIOAOB) €CTh TNoyib30BaHue BemaMu. (Eciu  mosib30BaHWE  BBIPAXKAECTCS B
MOTPEOJICHUU BEIM, KaK 3TO HMMEET MECTO B OTHOIICHUW MPOJIYKTOB MHUTaHMUS,
MHUHEPATBHOTO CHIPhS U JIp., TO aKT MOTPEOICHUS NPUBOAUT K YHUUTOKECHHUIO BEIIH.
[TosTomy moTpeOneHre Belieldd MHOTHE TMPABOBEABl OTHOCIT K OJIHOBPEMEHHOMY
OCYIIECTBJICHUIO W TpaBa IIOJb30BaHUs, M TMpaBa pacnopsbkeHus). I[Ipaso
MOJB30BAaHUSI MOKHO OIPEIETUTh Kak ONUPAIONIYIOCS Ha JO03BOJIECHHE 3aKOHA
BO3MOXXHOCTh HM3BJICUCHHUS U3 BEIIM €€ IIOJIC3HBIX CBOWCTB U  JOXOJOB.
Kak u B ciiyyae ¢ BiajieHMEM, pa3anyaroT MOJIb30BAaHUE 3aKOHHOE M HE3aKOHHOE, B
3aBUCUMOCTH OT TOrO, OCHOBAaHO OHO Ha TPaBOBOM THUTYJIE WA HET.
[IpaBo moap30BaHUs BEIIBI0O MOXKET NEpPEaBaThCs COOCTBEHHUKOM JIpyroMy Jinily. B
OTIPENICTICHHBIX CIy4Yasx Tepenady mpaBa COOCTBEHHOCTH MOXKET OCYIIECTBIISITH H
HECOOCTBEHHHUK, €CJIM OH IOJB3YETCsl BEIbI0 Ha HaJJIeXkaleM MpaBOOCHOBaHUU. B
YAaCTHOCTH, HAHMUMATEh MOXET CIaBaTh MMOMEIICHUE WIK €r0 4acTh WHOMY JIMIY B
MOJHAEM, €CJIM HSTO HE NPOTHUBOPEYUT 3aKOHY WA TMOJO0XKEHUSAM JIOrOBOpA.
[IpaBo pacmopsbkenus. B xome ocymiecTBiIeHHs CBOEro IMpaBa COOCTBEHHHUK MOKET
OTYYXKJaTh TMpPHUHAJICKAIIECE €My HMYIIECTBO, IMPOU3BOAUTH B HEM pa3IUYHbIC
W3MEHEHUs, OOPEMEHSTh €T0 3aJI0roM, c/laBaTh BHaeM U T.1. CoBepiieHne mo100HbIX
JNEUCTBUM COCTABJISET COJAEpP)KAHWE BAXKHEUIIETO U3 TPHUAAbl MOJHOMOYHUU
COOCTBEHHHKA - npaBa PpacIopsKEHUSI.
Ocy1ecTBisisi MpaBO PACHOPSDKEHUsSI, COOCTBEHHUK MOXKET NMPUHUMATh PEIICHUS O
MOCTOSTHHOM (TIPO/Iaka) WJIM BPEMEHHOM (c/jada B HA€M) BBIOBITHH BEIIH M3 COCTaBa
CBOET0 MMYIIECTBA, JIMOO U3MEHSAThH IOPUINICCKUNM CTATyC BEIlU 0€3 BHIOBITHS €€ U3
XO3SICTBEHHOI'O HCIOJIb30BaHUS (umoTeka).
PacnopsiauTenpHbie MPaBOMOYMS COOCTBEHHMKA MPOSIBISIOTCS, TaKUM 00pa3oM, B
COBEPIICHUM PA3IMYHBIX CAEIOK, IMMOCPEACTBOM KOTOPBIX OCYIIECTBIISIETCS Mepeaada
HMMYILIECTBA BO BJIAJICHUE, B COOCTBEHHOCTD, B X0O35MCTBEHHOE BEJICHUE, OTIEPATUBHOE
WA JIOBEPUTEIIBHOE yIpaBJICHUE JIPyTOro JIHIIA.
[To cBoeMn HOPUIUYECKON MPHUPOJE AOBEPUTEIBHOE YIIPABJIEHUE BBICTYNAET BEIIHBIM
MpaBoOM, CIyXallliM HE YCTAaHOBJICHUIO HOBOTO TIpaBa COOCTBEHHOCTH Ha
COOTBETCTBYIOIIEE UMYIIECTBO, @ OCYIIECTBICHUIO COOCTBEHHUKOM MPUHAIJICKAIITNX
€My PacropsiAUTEIbHBIX TPABOMOYHNA.
K 4ncny nepBoHayaibHBIX CLIOCOOOB MPUOOPETEHUS ITpaBa COOCTBEHHOCTU KOJICKC
OTHOCHUT:

I. Haxomky;
N3rOTOBJIEHNE HOBOM BEIH,
OTJICJICHUE TIJIOJIOB;
nepepadoTKy;
cOOp 0OIIETOCTYTHBIX BEIICH;
oOHapy>KeHHUE KI1aJ1a;
MpUOOpPETATETBbHYIO TaBHOCTbD.
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[Ipekpaiienue mnpaBa COOCTBEHHOCTH 4Yallle BCETO MPOUCXOIUT MO BOJIE
cOOCTBEHHUKA, TEPEAAIONIEr0 3TO MPaBO JAPYroMy JHILy HAa OCHOBAaHHH J0IOBOPA,
aJIMUHUCTPATUBHOTO aKTa, a TakKXKe B Clydyae OTKa3a OT IpaBa COOCTBEHHOCTH Ha
OTpPEeICTICHHOE UMYIIECTBO.
HesaBucumo OT BOiM COOCTBEHHMKA MPUHAAJIEKAIIEE €My MPaBO MPEKpallaeTcs B
TaKuX Clydasx, Kak THOeNb BEIH, CMEPTh COOCTBEHHHUKA U MHBIX MPEIyCMOTPEHHBIX
3aKOHOM CITyvasx.
[IpunyauTenbHOE U3BATHE MPUHATIEKAIIETO COOCTBEHHUKY UMYIIIECTBA, IO 001IeMy
MIpaBUITY, HE JIOMTyCKAETCS.

Ucknrouenus npeaycmotpensl B ¢T. 235 I'K PO, u kacarorcs:
1. U3BATHA UMYLIECTBA B CBSI3U C OOPAILIEHUEM HA HETO B3bICKAHUS;
2. OTYYXXJEHHUS UMYIIECTBA Y JHUIA, KOTOPOMY OHO, COTJIACHO 3aKOHY, HE MOXET
MIPUHAICKATD;
. OTYY’KJECHHUS HEJIBMOKMMOCTH B CBSI3HM C U3BSTUEM 3€MEIBHOTO yUacTKa;
BBIKYIIa 0€CXO3AUCTBEHHO COJIEPKUMBIX KYJIbTYPHBIX IEHHOCTEH, JOMAITHUX
KUBO-THBIX;
. PEKBU3UIINH U KOH(PHUCKAIIH;
BBIKYIIa 3€MEJIBHOTO0 YYacTKa JUIsl TOCYAapCTBEHHBIX WM MYHHUIIMIAIbHBIX
HYKJI 110 PEIICHUIO CYa;
7. M3BATUS yYaCTKa, HE UCIIOJIB3YEMOTO B COOTBETCTBUHM C €0 Ha3HAYCHUEM;
. IPOAQXH C MYyOJMYHBIX TOPrOB IKUJIOTO TMOMEUIEHUs, O0eCcX03giCTBEHHO
COJICP>)KMMOTO COOCTBEHHUKOM;
9. cHoOca 3aHUsI UM COOPYKEHHSI, HAXOAIIETOCs Ha 4yKOM 3€MEJIbHOM YYacTKe;
10.BBIMIIATE KOMIIEHCAIIMHM BMECTO TPEIOCTaBICHHUS JOJU MPHU pasjesie oOIeit
COOCTBEHHOCTH.
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4.PoJib ¥ MECTO YTOJIOBHOTO IIpaBa B OXpaHe COOCTBEHHOCTH.

3amuTa npaBa COOCTBEHHOCTH OCYIIECTBISIETCSI C MOMOIIBIO KaK IPakKJaHCKO-
MPABOBBIX, TAK U YTOJOBHO-IIPABOBBIX CPEICTB.

VYTroI0BHO-TIPaBOBBIE CPEJICTBA 3AIIUTHI MPAaBa COOCTBEHHOCTU JOCTUTAtOTCS: 1)
MyTeM YCTAHOBJIEHMSI Kpyra OTHOLIEHHI COOCTBEHHOCTH, OXpaHSIEMbBIX YTOJOBHBIM
3aKOHOJATEIbCTBOM, T. €. YCTAHOBJIEHUS YIOJIOBHO-IIPABOBBIX 3alPETOB, KOTOPBIE
CIIy’>KaT IOPUIUYECKUM OCHOBAaHHMEM 3alllUThl IIpaBa COOCTBEHHOCTH YIOJOBHBIM
3aKOHOJATENbCTBOM MU 2) MyTEM YCTAHOBJICHUS B JACHCTBUAX JUIA, COBEPIIUBIIETO
MOCSTaTeIbCTBO HA MpPaBa COOCTBEHHUKA, TPU3HAKOB MIPEAYCMOTPEHHOTO YTOJIOBHBIM
3aKOHOM COCTaBa MPECTYIUICHHMS, IPUBJIIEYEHUS €0 K YIOJIOBHOW OTBETCTBEHHOCTH,
MIPUMEHEHUS K HEMY YToJIOBHOTO HAaKa3aHMs, BO3MEILIEHUS 3a €r0 CYET NPUYMHEHHBIX
COOCTBEHHUKY YOBITKOB U MPEIYNPEXACHUS TaKUM 0O0pa3oM COBEPIICHHS] HOBBIX
MIPECTYIUIeHUH B TOPSJIKE CTCIHAIBHOW M OOIIEeW MPEBEHIIUH, YTO B COBOKYITHOCTH
MpEeACTaBIseT COOOW peaJbHOE OCYIIECTBICHHE 3alllUThl IpaBa COOCTBEHHOCTH
YT'OJIOBHBIM 3aKOHOATEIbCTBOM.



[lepeueHb  yroJIOBHO-IPaBOBBIX  3aMpEeTOB,  CIyXKallMX  IOPUAUYECKUM
OCHOBaHHEM 3alllUThl MpaBa COOCTBEHHOCTH YTOJIOBHO-IIPABOBBIMHU CPEACTBAMU, HE
ABJISIETCS. HEW3MEHHBIM, OH TIOCTOSSHHO YTOYHS€TCS W  COBEPLICHCTBYETCS
3aKOHOJATENIEM C YYE€TOM OOIIECTBEHHOI'O pa3BUTHUS, OJHAKO B TO JKE€ BpEMS
MPEACTABISAETCS BO3MOXKHBIM BBIJIETUTh OCHOBHBIE COCTABBI M TPYMIIBI MPECTYIICHUIN
MPOTUB COOCTBEHHOCTH M MPOBECTH X COOTBETCTBYIOUIYIO KIACCU(PHUKAIHIO.

[Ipu knaccudukanuu MNPECTYIUICHUH MTPOTUB COOCTBEHHOCTH B HACTOAIIUN
MOMEHT CJIEyeT YYUTBIBATH JIBa ONpPEACISAIOIIUX OOCTOSATEeNbCTBA: 1) TEHACHIMIO K
€AMHOOOpa3HOMY TMOJAXOJIYy KO BCEM MpeCTYIUICHUSM MPOTUB COOCTBEHHOCTH,
HE3aBHUCHUMO OT €€ MPaBOBBIX GopM U 2) cymiecTByromiee noka uro B YK Ykpaunsl
HEOJIMHAKOBOE OTHOIICHHE K PAa3TUYHBIM (hOpMaM COOCTBEHHOCTH.

Beipenstores  cnepyromue  rpynnbl  (BUIAbI)  OPECTYIUIEHUHA — MPOTHUB
COOCTBEHHOCTH: KOPBICTHbIE M HEKOPBICTHBIE MPECTYIUJIEHUS; KOPBICTHBIE, B CBOIO
ouepelb, MOJPA3JEIAIOTCS HAa XUILNEHUS W HWHBIE KOPBICTHBIE NpPECTyIUieHUus Oe3
NPU3HAKOB XMIIEeHUs. Takas ke Kiaccu(uKalus B COOTBETCTBUU C ACHCTBYIOIIMM
3aKOHO/IATEILCTBOM UMEET MECTO B OEJIOPYCCKOM M POCCUMCKOM yTOJI0BHO-TIPABOBOM
HayKe U CyZIcOHOM MpaKTHKE.

[MonpobHas knaccubukanuu 1O TpynmaMm (BUIaM) MPECTYIUICHUH MPOTUB
COOCTBEHHOCTH M KOHKPETHBIM COCTaBaM, OTHOCSIIMMCS K TOW WJIM WHOW TpyIIe,
mpou3BeneHa B cBoaHOM TaOmwmime. Kaxmas wu3 rpymnm Oyner 0OCTOSTEIbHO
paccMOTpeHa TpU JaJbHEMIIEM U3JI0KEHUM MaTepuaia, 34eCh K€ OTMeTUM
clenyoLIee.

CorlacHO  yKpauHCKOMY 3aKOHOJATEIbCTBY, OJMHAKOBBIMHA COCTaBaMH,
MMEIOIIMMHU MECTO B 00€UX TJIaBax, ABJSAIOTCS: B TPYIIE XUIIEHUN — Kpaka, rpadex,
pa300ii, MOIIEHHUYECTBO; B TPYIINE MHBIX KOPBICTHBIX MPECTYIJICHUH —
BBIMOTaTeJIbCTBO; B TPYNNE HEKOPBICTHBIX MPECTYIUICHUH —  yMBIIIJIEHHOE
YHUYTOKEHHUE WU TTOBPEXKICHUE UMYIIIECTBA.

[Iepeuenb cocTaBoB, MpeyCMAaTPUBAIOIINX OTBETCTBEHHOCTH 32 MPECTYILICHUS
MPOTUB T'OCYJAAPCTBEHHOM M KOJUIEKTUBHOM COOCTBEHHOCTH, 3HaUUTEIbHO LIMPE U
BKJIIOYAIOT B €051, KpOME MEPEUUCIICHHBIX, TAK)KE CIAEAYIONIME: B TPYIIe XUIEHUN —
XMILIEHUE TyTeM MPUCBOCHMUSI, PACTPAThl WIH 3JI0yHOTPEOIEHUS TOJKHOCTHOTO JIHIa
CBOMM CIIY)KE€OHBIM TMOJOKEHHEM U XHIIEHHE B 0CO00 KpYIHBIX pa3Mepax,
HE3aBUCHUMO OT CIOCOo0a XUIIEHWS; B TPYNIE MHBIX KOPBICTHBIX MPECTYIUICHUH —
NPUYMHEHUE HMYIIECTBEHHOTO  yliepda ToCylapCcTBy WM  OOIIECTBEHHOMN
OpraHu3aluy IMmyTeM oOMaHa WM 3J0YNOTPEOICHHUS JIOBEPUEM U TMPUCBOCHHE
HaWJEHHOTO WM CIy4ailHO OKa3aBIIErocs y BHUHOBHOIO IIEHHOTO HWMYIIECTBA,
3aBeIOMO MPHUHAJJICKAILIET0 TOCYJapCTBY WM OOIECTBEHHON OpraHu3aluu; B
IPYIIIE HEKOPBICTHBIX MPECTYIUICHWM — HEOCTOPOKHOE YHUYTOKEHHE WIIU
MOBPEXKJACHUE TOCYJAAPCTBEHHOTO WJIM KOJIJIEKTUBHOTO HMYIIECTBA W MPECTYIHO-
HEOpE)KHOE OTHOLIEHWE K OXpaHe TOCYJapCTBEHHOTO WM KOJUIEKTUBHOTO
MMYUIECTBA.



CoracHO  pOCCHMHCKOMY  3aKOHOAATEIIbCTBY  COCTAaBbl  MNPECTYIICHUM
pacnpenenstoTcss Mo rpynnam (BUgaM) MPecTyIUIEHHH NPOTUB COOCTBEHHOCTH,
HE3aBUCHUMO OT €€ IMpaBOBBIX (OpM, MpeAcTaBiss CcoO00M eauHYyI0 CUCTEMY
MPECTYIUICHWA  MOpOTUB  COOCTBEHHOCTU. KOHEUHO, UMEITCI  HEKOTOpbIe
cnenupuyecKue 0COOEHHOCTH MO0 KOHKPETHBIM COCTaBaM, BXOJISIINM B Ty WIH HUHYIO
rpynmy, OJHAKO B II€JIOM CHCTeMa HPECTyIUIEHUH MPOTUB COOCTBEHHOCTH IIO
KOHKPETHBIM COCTaBaM M rpymnmam B Poccun.

[Ipectyrienuss TPOTUB COOCTBEHHOCTH MOXHO KJIacCHU(PUIMPOBATh U TIO
BO3PACTHBIM KPUTEPUSAM, T. €. MO 3aKOHOJATEIbHOMY 3aKpeIUIEHHIO BO3pacTa, C
KOTOPOTO HACTYyMaeT YrojOBHAas OTBETCTBEHHOCTh 3a COBEPIICHHE TOTO WM WHOTO
MpeCTyIUICHHs TPOTUB cOOCcTBEeHHOCTH. [lopoOHas knaccudukaiys mo BoO3pacTHOMY
KPUTEPHIO, TJE€ MEPEUHUCICHbl BCE COCTaBbl MPECTYIUIEHUH MPOTUB COOCTBEHHOCTH,
conepxkamuecss B YroioBHoM Kognekce Poccum m ykazaH BO3pacT, ¢ KOTOPOIO
HACTYIAeT YTOJIOBHAas OTBETCTBEHHOCTH (MpouYepK B Tpade o3HadaeT, 4To TaKOM
COCTaB B YTOJIOBHOM 3aKOHOJAATENIbCTBE JAHHOTO TOCYIapCTBA OTCYTCTBYET).

Kak BuaHo u3 3akoHa, B Poccuu ¢ 14-neTHero Bo3pacra HaCTYMAeT YroJOBHAS
OTBETCTBEHHOCTh 3a Kpaxy, rpadex, pa300ii, ¢ 16-leTHero Bo3pacra — 3a XUIICHHE
MyTEM MPUCBOEHUS, PACTPaThl WIH 3JIO0YHNOTPEOIEHUS CIY>KEOHBIM IIOJIOKEHUEM,
MPUYMHEHUE HUMYIIECTBEHHOIro yiiepba mnyTeM oOMaHa WA 3JI0yHOTpeOIeHUs
JIOBEpUEM, MPUCBOECHUE HAMJIEHHOTO WM CIy4ailHO OKa3aBIIErocs BHUHOBHOIO
Yy’KOr0 UMYLIECTBA, HEOCTOPOKHOE YHUUTOKEHUE WIIU MMOBPEKICHUE UMYIIIECTBA.

1.2 Jlekmusa Ne2 (14.)

Tema 2 Pa3zBuTHe yroJi0BHOI0 3aKOHOATEIbCTBA 00 OTBETCTBEHHOCTH 32
NMPeCTYIJIEHUS MPOTUB COOCTBEHHOCTH B Poccun.

1.2.1 Bonpocsl jeknum:
1. JlopeBonIOIMOHHOE 3aKOHOAATEIBCTBO 00 OXpaHe COOCTBEHHOCTH.
2. TlpaBoBOoro  peryiaupoBaHHsi  OTBETCTBEHHOCTH 32  HUMYILIECTBEHHbIC
npectymienus ¢ 1917-1926 rr.
3. Pa3BuTue 3akoHOJaTeNbCTBA 00 MMYILECTBEHHBIX MPECTYIUIEHUSAX B MEPHOJ
HOIIa, BOeHHBIN U TOCIEBOCHHBIN MEPHOIBI.
4. YK PCOCP 1960 r. o nmpecTyIuieHUsIX TPOTUB COOCTBEHHOCTH.

1.2.1 KpaTkoe coaep:xkaHue BONPOCOB

1. Jopesontoyuonnoe sakonooamenbcmeo 06 oxpane co6CmeeHHOCHU.
[TonsTre, cucreMy M OTIENbHBIE BHUJIbI MPECTYIUIEHUH MPOTUB COOCTBEHHOCTHU
HEBO3MOXXHO TMPAaBUJIBHO OLIEHUTh ©0€3 oOpalleHus K NOpeIlIeCTBYIOIIEMY
3aKOHOAATeNbCTBY. HaunHasg ¢ JpeBHEMIIMX BpeMEH HOPMBbI 00 HMMYIIECTBEHHBIX
MPECTYIUICHUSIX HapsAAy C HOPMaMHM O TIOCSTaTElIbCTBE Ha JKU3Hb U 3/10POBbE
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COCTAaBJSUIM OCHOBY YIOJIOBHOTO 3aKOHOJATEIbCTBA Ha JIIOOOM »JTame ero
konudukanuu. Poccuiickoe 3akOHOAATEILCTBO HE ObUIO  uUCKIOUYeHWeM. Ha
MPOTSDKEHUM BEKOB IIIJIO TOCTYIATEIBbHOE PA3BUTHE 3TOM BaKHOM TPYIIIBI HOPM.
OrnpeneneHHbIM UTONOM JaHHOTO Tpoliecca siBUWJIOCh u3aaHue XV toma CBoja
3akoHOB Poccuiickoii ummnepuu, a 3aTeM, Ha €ro OCHOBE, MEPBOrO0 POCCHICKOTO
YrOJIOBHOTO KOJIEKCA - YJIOKEHHUS O HaKa3aHUSIX YTOJOBHBIX U UCITPABUTENBHBIX 1845
r. B HeM 3HauMTENTbHOE MECTO 3aHUMATN HOPMBI 00 UMYIIECTBEHHBIX MPECTYTIICHUSIX
("o mpecTyIUIeHUsSIX MPOTUBY UMYIIIECTBA").

OTH HOPMBI C U3MEHEHUSIMU, BHECEHHBIMU B 1885 T., MpUMEHSINUCH 10 Havaia
coBeTcKoro mnepuoga. OOHAKO HMX W3IUIIHAS Ka3yUCTUYHOCTb, apXaWyHOCTb,
OTCTaBaHUE OT COIMAIbHO-3KOHOMHUYECKOTO pa3BuUTUsl Poccuu olylanuch yxXe B
XIX B. IloarotoBka pedopMbl YrOJOBHOTO 3aKOHOJATEIHCTBA 3aHSIA HECKOJIBKO
NECATUICTUN W 3aBEPIIWIIACH NPUHATHEM YTOJOBHOro ynoxeHus 1903 r. Ortor
KOJIEKC B II€JIOM OTJIMYAJICS BBICOKMM YPOBHEM IOPUIMYECKONM TEXHUKH, OoJiee
CTPOTO¥ BHYTPEHHEHW CTPYKTYPOM, OTHOCUTEIIHLHO HEOOIBIIIUM 00HEMOM.

Tak 1 He BBeAEHHOE B JeiicTBHE B 00JbIIeH cBOoel yacT, Yiaoxenue 1903 r. tem
HE MEHEee TMOBIMAJIO HAa TMOCIEAYIOUEe pa3BUTHE POCCUKCKOrO YrOJOBHOTO
3aKOHOJATENbCTBA BIUIOTh 1O HamuUX JAHEH. MHOrue MOoJIOKEHUsS YTOJIOBHOTO
kojiekca 1996 r., kacaromuecs NpeCcTyIUICHUH MPOTUB COOCTBEHHOCTH, COCIUHSIET C
Vnoxenuem 1903 1. cBO€0Opa3HbI MOCT, NEPEKUHYTHII Yepe3 3aKOHOAATEIHCTBO
COBETCKOI'0 MepUuoja.

B pa3Butum cuctemMbl UMYLIECTBEHHBIX MPECTYIUICHUN B YTOJIOBHOM YJIOKEHHUU
HallUId OTPa)K€HHWE B TEpPBYI0 OYepeab OOIlIMe TEHICHINH, XapaKTepHbIEC IS
KOMU(HUKAIUM POCCUUCKOTO YTOJOBHOTO 3aKOHOJATENhCTBA Ha pyOexe XX B.
CrpemineHnune wu30aBUTHCS OT M3IUIIHEH Ka3yUCTUYHOCTA HOPM, MAaKCHUMAaJIbHO
YOPOCTUTh UX BUJIHO U3 COMOCTABIICHUS] COOTBETCTBYIOIIMX HOPM B CTAPOM M HOBOM
3aKoHOAaTenbCcTBe. Tak, ecnmu B YIJIOXKEHMH O HAKa3aHUSX YrOJIOBHBIX U
ucnpaBuTeNnbHBIX 1845 1. uMmenoch okono 60 crared, ycTaHaBJIMBAIOIIUX
OTBETCTBEHHOCTD 32 Pa3JIMUHbIE BUJIBI KpaX, rpadex u pa3zdoil, To B Ynoxenuun 1903
r. TakuX HOpM Bcero JneBiATh*(492). CyuiecTBEHHO OBLIO COKpAIIEHO YHCIIO
KBATU(PUIMPYIOIMINX 0OCTOSTENBCTB B CTAThSIX 00 MMYIIECTBEHHBIX MPECTYIICHUSX.
VYnoxeHne o0 Haka3zaHUAX HM300UIIOBAJIO TAaKUMH OOCTOATENHCTBAMHU: B CTaThAX O
KOPBICTHBIX HMMYILIECTBEHHBIX MPECTYIUIEHUSX WX HACUMUTHIBANOCH OKojo 70, a ¢
y4eTOM aJbTE€pHATUBHBIX mMpu3HakoB - cBbime 100. VYioxenue 1903 .
orpaHuunBanoch Bcero 17 kpamuduuupyromumu npuszHakamu®(493). Jlaxe yucto
KOJIMYECTBEHHOE cpaBHEeHUE YoxkeHus 1903 r. ¢ AelCTBYIOIIMM HbIHE YTOJOBHBIM
KoJekcoM P® mokas3plBaeT, 4YTO TEHAEHUMA K NEpeXoqy OT YpPEe3MEPHO
Ka3yHUCTUYECKUX HOpM K Oornee oOLmMM oOKa3ajach BechbMa YCTOMUMBOM B
OTEUYECTBEHHOM YTOJIOBHOM 3aKOHO/IATEIbCTRE.

Jlpyroii MOMEHT, TakX € COOTBETCTBYIOIIMK OOIIMM OCOOCHHOCTSM Y JIOKEHUS
1903 r., OTHOCUTCSI K MOCTPOEHUIO CAHKLMW 332 UMYLIECTBEHHbIE MpecTymienus. Ha
¢dboHe 00IIer0 CHIKEHUS PEIIPECCUBHOCTA HOPM 00 UMYIIIECTBEHHBIX MPECTYIIICHUSIX
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BBIJICSUINCh CYpPOBBIE HaKa3aHUSl 32 HACWIbCTBEHHBIE BBl MOXUILECHUS (pa30oi,
BKJTIOYAIOIINNA TaK)X€ HACWJIHCTBEHHBIH TpaldeX, U BBIMOTATENbCTBO). Pe3ko
MOBBIIIATIACH OTBETCTBEHHOCTh 3a MHOTOKPATHBIM CHELHaIbHBIA peuuauB (cT. 586,
587). llocnemnee TIOJNOKEHHE B JaJbHEHUIIEM HMCYE3IO0O W3 OTCUCCTBECHHOTO
3aKOHOJATeNbCTBA. B Hacrosimiee BpeMs aHAJOTUYHOE KBATH(UIHpYIOIIee
00CTOATENTHCTBO 3aKPEIUICHO B YacTsAX TpeTbux cT. 158-163 u 165 YK, mockonbky
CHELUUAJbHBII PEUUAUB B UMYIIECTBEHHBIX MPECTYIUICHUSAX KPUMHUHOJIOTAMHU
OLICHUBAETCs KaK MpHU3HaK NpodeccrnoHalbHON NPeCcTyTHOCTH.

OcHOBy cHCTEMBI CaHKLIHW 32 UMYILECTBEHHbIE NpecTyIuieHus YoxeHnue 1903
I. COCTaBlsUIO JIMIIEHWE CBOOOJBI pa3IMYHBIX BHJIOB M CPOKOB, OIHAaKO
MpeIycMaTPUBAJICS U JCHEKHBIN mTpad (TeHs).

OgHUM U3 HEOOCTAaTKOB VYIJIOKEHHMS O HakazaHusax 1845 1., mo MHEHHIO
PEIAKIMOHHONM KOMMCCHM, OBUIM YpEe3MEPHO JKECTKHME paMKHU CaHKUUN, He
OCTaBJISIBIIME TPOCTOpa MJis y4eTa WHJWBUAYAJbHBIX OCOOCHHOCTEW KOHKPETHOTO
npecTtymienns. Hampumep, B 3aBUCUMOCTH OT TOrO, B KOTOPBIM pa3 COBEpIIAiach
Kpa)ka, OHa HaKa3bplBajach 3aKJIIOUYCHHEM B apeCTHOM JOME Ha CPOK OT TpeX C
ITOJIOBUHOM JIO YETHIPEX JIET, OT YETHIPEX JIET O YETHIPEX C NOJOBUHOM U T.J.

IIpodeccop B.B.EcumoB ¢ yIoBICTBOpEHHEM OTMEYal, YTO C HOBBIM
VYoxeHneM MNpexHsis, YACTO MEXaHWYEeCKas, TaKkca HaKa3aHWW NIpeKpaTuia CBOE
cyuiecTBoBaHue. "M COBEpIIEHHO OCHOBATEIbHO: COBPEMEHHOE UCTHHHO '"'TPaBOBOE"
roCyJapCTBO JOJKHO ObUIO OBITh HE amnTeKol, TAe Ha alTeKapCcKUX Becax
B3BEILIMBAIOT MPOCTYNKH M COOTBETCTBYIOIIME UM HaKa3aHUs, HE TaMOKHEIO, TJe
B3UMAIOT CTPOTO OMNpe/eIeHHbIE ITPAQbl 32 MEPEX0]] IPAHULIBI JO3BOJIEHHOTO, - OHO
JIOJKHO OBITh TMpPEXJIe BCEro HCTOYHUKOM JIIOOBU M TIONEUYEHHUs, B KOTOPOM
HPaBCTBEHHO HE3/I0POBbIE, MOPOYHBIE YIEHBI OOLIECTBA HAXOIUIN Obl UCIEICHUE U
OUMILIEHUE, a HE CMEpPTh M YHHUTOXeHHEe. Ko Bcemy 3TOMy, HACKOJIBKO BO3MOJKHO,
CTpPEMUTCS U Hall HOBbIN Kojiekc 1903 rona.

B ycranoBienun 0ojnee MIMPOKUX PaMOK MEXKIY MaKCUMyMOM U MHUHHUMYMOM
CaHKIIMI MPOTPECCUBHBIE POCCUIICKHUE IOPUCTHI BUJECIN PACIIMPEHUE BO3MOKHOCTEH
IUTsl MTHAWBUTyalln3alii Haka3aHus, OoJiblliee JOBepUe K Cyly B Jiejie BbIOOpa BUAA U
Meppl HakazaHus. M B Hame BpemMs I[IHPOKHE TPENENbl HAKa3yeMOCTH
MMYUIECTBEHHBIX  MPECTYIUIEHUH  (TJIaBHBIM ~ 00pa3oM  NIyTeM  MOpUMEHEHUs
albTEPHATUBHBIX CAHKIMI) CleayeT paccMaTpuBaTh B KauyecTBE JOCTOMHCTBA
YronoBHoro kogekca P@D, a OTHIOAb HE €r0 HEAOCTATKA, KAK MOJIATal0T HEKOTOPHIE
KPUTHUKHU.

CocraBurenu YnoxeHus 1903 r. ucxoaunu M3 HaIU4YUS POJOBOTO MOHSTHUSA
"MOXHINECHHUS" WX "MMYIIECTBEHHOTO XMIIHUYECTBA'", OJMU3KOrO K COBPEMEHHOMY
oO1eMy TOHSATHIO XHUIEHUS. B umcTtopuueckoMm 0030pe PyCcCKOTO W 3apyOeKHOTO
3aKOHOJIATENbCTBA, BILUIOTh A0 YoxkeHus 1845 r., oTMeuanoch, YTO CIOKUBIIMECS
HMCTOPUYECKUM ITyTEM PA3IUUUs MEXIY OTIACIbHBIMU BUJAMHU MTOXUILECHUS MOKOSTCS
Ha MaJIOCYIIECTBEHHBIX OTTEHKAX TaKOW MPECTYMHOMN JIESITEIbHOCTH, B CBSI3U C YEM B
MEPBOHAYAIBLHOM MPOEKTE MPEANnojIaraioch OOBEAUHUTH BCE CIIyyau MOXUIICHUS
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Yy’KOr0 UMYIIECTBA "B OJHO 00Illee MOHATHE UMYIIECTBEHHOTO XUIIHUYECTBA". DTO
MOJAJCpKATH MHOTHE IOPHUCTBI, B TOM 4YHCJIE HeMelkue ydeHole. OJHako B
JanbHENIIeM OBUIO TPHU3HAHO, YTO TOJOOHOE peIIeHHe, "XOTs W MPaBWIbHOE
TEOPETUYECKH, ObLIO OBl Yepecuyp pe3KUM M MOTOMY HEXKENaTeIbHbIM YKIOHEHUEM
OT JeWCTBYIOIIEH cucTeMbl. Ha 3TOM 4acTHOM mpuMepe BUAHO OEpEeXHOE OTHOIICHUE
coctaButenel Ynoxenus 1903 r. Kk COXpaHEHUIO MPABOBBIX TPAAULMM, CTPEMIIEHUE
n30€KaTh HEHYKHOM MX JIOMKH.

U Bce ke cuctemMa MMYILIECTBEHHBIX ITPECTYIUIEHUN B poekTe YioxkeHus 1903 r.
MOABEPTIIaCh TEPECMOTPY, TJABHBIM OOpa30oM B HANpPABICHUH €€ YKPEIJICHUS U
ympoiienus. "He TOANEKUT HUKAKOMYy COMHEHHIO U TOATBEP)KIACTCS BCEMU
nonyyeHHbIMU ~ Komuccueld  3aMeuaHUSMHM, 4YTO YCBOGHHOE JICHCTBYIOLIUM
3aKOHOJIATENbCTBOM JCJICHHE UMYIIECTBEHHBIX XMIIEHUN MPEACTABISIETCS Yepecuyp
JIPOOHBIM U HY>KJA€TCS B BO3MOXKHOM YITPOIIEHUH.

CucreMa KOpBICTHBIX HMYINECTBEHHBIX NpecTyruieHud B Ynoxkenuun 1903 r.
BBITVISIIUT ~ ClienyromuM oOpa3zoM. lleHTpanbHOE MeCTO 3aHUMAOT HOPMBI O
MTOXHIIICHUH, KOTOPOE MPEIIoiaraeT, o MHEHUIO KOMMEHTAaTOPOB, HapyIICHUE TIpaBa
HE TOJIKO COOCTBEHHOCTH Ha BEIllb, HO M ()aKTHYECKOTO 00JaaHus €1o.

Buaamu noxunienusi, cornacHo ri1. 32 YioxeHus, sBISIOTCS BOPOBCTBO, pa3ooi
U BBIMOTaTEIbCTBO. BOPOBCTBOM NpHU3HAETCS TallHOE WM OTKPBITOE XHUILIEHUE
qy’>KOr0 HEJIBIDKMMOTO MMYIIECTBA C IeNbl0 MpucBoeHus. [loxuineHne umyIiecTra
MOCPEACTBOM HACWIMS HaJ JIMYHOCTHIO (BKJIOYas, B YACTHOCTH, IPUBEICHHUE B
Oecco3HaTeIbHOE COCTOsIHME) Tpu3HaeTcs pazdoeM (cT. 589). Takum obOpazoMm, u3
3aKOHOJIATENbCTBA MCKIIIOUEHO TOHsATHE rpadeka. K MOXHUIEHHI0 OTHOCWIOCH U
BBIMOTATENIbCTBO, MPU3HAKH KOTOPOTO B OCHOBHOM COXPAaHUJIMCh HEM3MEHHBIMHU JI0
HaIllEr0 BPEMEHU. 3a MpeeiaaMu MOXMIIECHHUS OCTAIMCh HEOOBSBICHHUE O HAXOJKE,
MIPUCBOEHNE BBEPEHHOTO MUMYILIECTBA U 3J10YNOTPEOIEHUE JOBEPUEM, MOCKOJBKY, MO
MPUHATON 3aKOHOAATENEM KOHIIENIMU, YKa3aHHbIE JEsSHUS HE HapylaroT
dakTrueckoro oOiagaHusl Belbl0. B OTAENbHYIO TIaBy BBIIEISUIUCH HOPMBI O
MOUIIEHHUYECTBE, MPU ITOM aBTOPbI UCXOAMIIUA U3 TOTO, UTO OOMaHHasl JeATEIbHOCTh
MOXET OBITh CPEICTBOM HE TOJIBKO MOXUIIECHHUS UyKOTO JBM)KHMOTO MMYIIIECTBA, HO
U TIPECTYIMHOTO TPHOOPETEHUsT BOOOIIE BCIKMX HMYIIECTBEHHBIX TIpaB. 37ECh
3aKOHOJATENb OKa3aJCsi HE BIIOJIHE MOCIJIEIOBATEIEH, TOCKOIbKY U BBIMOTaTEIbCTBO
MOXET OBITh CpPEACTBOM NPUOOPETEHUS] TaKUX TPaB U PA3TUYHBIX BBITO
MMYIIECTBEHHOTO XapaKTepa, YTO HE MOMelano OOBEIUHUTh €r0 B OJIHY IJIaBy C
BOPOBCTBOM U pa3z0oem.

3akperienHass B Ynoxkenun 1903 1. cucrema BumgoB (hopMm) XHIEHUs
(MOXUIIIEHUsI) TIOBNMSUIA HAa BCE TMOCIEAYIOIIEe pa3BUTHE 3aKOHOJATEIbCTBA 00
MMYIIECTBEHHBIX MPECTYIICHUSX.

[IpencraBnsier UHTEpEC PEIICHUE BOMPOCAa O BIUSHUM CTOMMOCTH MOXUILEHHOTO
Ha OTBETCTBEHHOCTh. Pycckas mpaBoBas TpaauIlMs OJITO€ BpeMs UTHOPHpPOBaja
BO3MOXKHOCTh JU(DdepeHuanuu yroioBHONH OTBETCTBEHHOCTH B 3aBHCHUMOCTH OT
crouMoctu moxumieHHoro. K momenty co3nanust CBojga 3akoHOB 1832 T. TONBKO
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OJMH UCTOYHUK - BoumHckuil ycrtaB Ilerpa I - 3nan takoe nenenue (a0 20 py6. u
0oxee).

VnoxeHrne O Haka3aHUSIX YroJIOBHBIX W HCHpaBUTENbHBIX 1845 1. (M
MOCJEAYIOIINE PEIaKIIuN) MO/ BIUSHUEM IT'€pMaHCKOTO MpaBa pa3aesinio Kpaxy Ha 6
CTEIEHEN B 3aBUCUMOCTH OT 1LIeHBI YKpageHHoTo (10 1 py6. 50 kom.; ot 1 py6. 50 kor.
- 10 3 py0.; 3 py0. - 4 py6. 50 xom.; 4 py6. 50 xom. - 6 py0.; 6 py0. - 30 py0., CBbIIIIE
30 py0.). [TogoOHOE KecTkoe U uepecuyp APOOHOE JCICHHUE BBI3BIBATIO BO3PAKCHHE
MPOTHUB CaMOro MPUHIIUIA, KOMIPOMETHPOBaio ero. Iloatomy B mnepBOHa4YaIbHOM
npoekte Ynoxenus 1903 r. mpeamosarajiock OTKa3aTbCsl OT TaKOrO MOCTPOCHUS
HOpM 00 UMYIIECTBEHHBIX NpecTyIuieHusx. Ho, wucxons U3 MpakTUYECKUX
coo0OpakeHUH, pelIeHO ObUIO ATOT MPUHIIUI COXPAHUTh, HO B YCOBEPIICHCTBOBAHHOM
Buze. "Eciu He enaTh pa3nuyus B HAKa3yEeMOCTH MIPUCBOEHUS U MOXUIICHUS 1y>KOTO
MMYILECTBA MO0 CTOMMOCTH MOCIEAHEr0, TO B TAKOM CiIy4yae MpPUILIOCH Obl Takue
MOCATATENbCTBA HA BCAKYIO CYMMY CUMTATh MPOCThIMU. [IpuMeHeHue ke Haka3aHus
3a TPOCTYI0 Kpaxy IMpH OYEHb KPYMHOW CyMMe€ XHUIIEHUS TMPeACTaBISLIIOCH
COCTaBHUTENSIM 0€3yCIOBHO HEJOCTATOYHBIM.

B cr. 581 Vnoxenus 1903 1. mnpegycMmoTpeHa auddepeHIMpoBaHHas
OTBETCTBEHHOCTbH 3a BOPOBCTBO B 3aBUCHMOCTHU OT LI€HBI MOXUILIEHHOTO (70 50 Kor.;
oT 50 xom. 10 500 py6.; cBeimie 500 py0.). K coxanenuto, JaHHBINA MOAX0A HE ObLI
BOCIIPUHST MEPBBIM YTOJOBHBIM KOJEKCOM COBETCKOTO MEPHOJIa, a MOCTAHOBJICHHE
WK u CHK CCCP ot 7 aBrycra 1932 r. BooOI1le TpU3HAIO HE UMEIOIIUM 3HaUYCHUE
pa3mep xuuieHua. B mocrenyromieM 3aKOHOJATENbCTBE YKA3aHHBIA MPUHIHUIL
NPUMEHSUICS TOJBKO B OTHOUICHMM XMIIEHHUS COLUUAIMCTUYECKOTO HMMYIIECTBA.
[IpencraBnsercs HEO0OXOAUMBIM B TanbHEnIIIeM nudepeHITupoBaTh
OTBETCTBEHHOCTb B 3aBUCHUMOCTU OT CTOMMOCTU MOXHUIIEHHOTO UMYIIIECTBA, KOMY OBl
OHO HM MPHUHAJJIEKAIO, KaK 3TO M OBbUIO MPETyCMOTPEHO B MPOEKTE YTOJIOBHOTO
kojmekca P® 1992 r. He uMes BO3MOXHOCTH 37€Ch MOJIPOOHO PacCMOTPETh
KBUTU(DUIMPYIOIIHE MPU3HAKU XUIIEHUHN 110 Y I0KEHHUI0, XOTEJI0Ch Obl OTMETUTH, YTO
Hapsiy C COBEPILECHUEM MPECTYIUICHUS] HECKOJIBKUMHU JTUIIaMU (OOBIYHO B COYETAaHUU
C JAPYTUMHU OTATYAIOIIUMHU OOCTOSITENIbCTBAMM) 3aKOH 0CO0O BBIAENSI COBEpLICHHE
XUWIICHUS MIANKOW, MPU3HAKAMH KOTOPOW SABJSUIMCH, 10 MHEHHK) KOMMEHTATOPOB,
OpPraHM30BaHHOCTh U YCTOMYMBOCTh. Takum 0o0Opa3oM, MOHATHE "MIalKa" MOCTYKUIIO
MPOTOTUIIOM OPTaHW30BAaHHOM IPyNIbl B COBPEMEHHOM MOHUMAHHH.

Cpemun ocobOenHocrerr Ynoxenus 1903 r., KacalolmMUXci HMYIIECTBEHHBIX
MpECTYIUICHU, oOpaimiaer Ha ce0s BHMMaHUE BBEICHHE IPUBUIETUPOBAHHOTO
COCTaBa BOPOBCTBA: KOT/Ia "BUHOBHBIN /10 MPOBO3IJIALICHUS PUTOBOPA, PE3OTIOLINU
WIN pEelleHHs] O BUHOBHOCTH JOOPOBOJBHO BO3BPATUJ MOXHUIIEHHOE WJIH HHBIM
criocobom yaomieTBopuil motepnesmiero” (ct. 581). Ilpunmanue m0O6poBOIBHOMY
BO3MENICHUIO yllepOa 3HaueHus 0co00 CMSArYarouiero o0CTOATENbCTBA MO JAeliaM O
XMIIEHUAX (BIUIOTH JO TMIOJHOTO OCBOOOXIEHHUS OT OTBETCTBEHHOCTH) M B
JEHUCTBYIOIIEM POCCHIICKOM 3aKOHOJATEIBCTBE MOKHO OBLIO Obl MCIOJIB30BATh IS
CTUMYJIMPOBAHUSI BUHOBHBIX K MUHUMU3AIUU TTOCIIEICTBUI CBOETO MPECTYILICHUS.
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2. Ilpasoeoco pecynupoanusi OmMEEeMCMEEHHOCMU 30  UMYUWECTNEEHHbIEe
npecmynnenus ¢ 1917-1926 e.

OkTs0pbcKass pPEBOJIIOIMS O3HAMEHOBAJIA NEPEXOJ K HOBOMY COIMAIbHO-
PKOHOMHMUYECKOMY CTPOIO, NP KOTOPOM 0CO0O€ 3HAYEHHUE INMPUAABAIOCH OXpPaHE U
YKPEIJICHHUIO COIMAIUCTUYECKOM COOCTBEHHOCTH. Y)K€ Ha BTOPOM JI€HBb TOCIe
nepeBopota Jlekper o 3emuse ycraHoBuia: "Kakas Obl TO HU Oblla mopya
KOH()HCKYEeMOTo UMYIIECTBA, MPUHAJIEKAIIETO OTHBIHE BCEMY HapOy, OOBSBIISIETCS
TSOKKUM  [IPECTYIUICHHEM, KapaeMbIM DPEBOJIIOIMOHHBIM CyJIoM'" VYKa3zaHue Ha
HEO0OXOIMMOCTb OOpbOBI ¢ XMILEHUSIMU TOCYAAPCTBEHHOTO UMYIIECTBA Mbl HAXOAUM
U B JAPYyrux nekperax, m3gaHHbix B 1917-1921 rr., tT.e. 1o mepBoi koauduxarmu
COBETCKOIO  YIrOJOBHOIO 3aKOHoAarenbcTBa. Jlenma o Haubosee  OMAacHbBIX
MMYIIECTBEHHBIX TMPECTYIJIEHUSAX OOBIYHO HM3bIMAINCh W3 OOIIeH MOJACYTHOCTH H
paccMaTpUBAIIMCh PEBOJIIOIMOHHBIMU TpruOyHanamu u opranamu BUK. TToBeiiennoe
BHUMAaHHE K OXpaHe rocyJapCTBEHHOI'O UMYIIECTBAa ObLIO OOYCIIOBIEHO HE TOJBKO
HSKOHOMHMYECKMMHM U HUJCOJOTMYECKUMHU TMPUYMHAMH, HO M HEOOXOIUMOCTBHIO
MEPECTPOMKHN HAPOJHOTO MTPABOCO3HAHUS. B pOCCHMMCKON HAPOIHOW TPAAULIAHA PE3KO
OTPULIATENIbHOE OTHOLIEHHWE K BOpaM, MOIICHHHKAM, MOJKUTATENsIM U KOHOKpaaam
yKHBaJOCh CO B3IMVISIOM Ha Ka3eHHOE HWMYIIECTBO Kak Ha OecXo3Hoe, He
3aCIIyKUBAIOIIEE YBAXKCHMUS.

Jlo TpuHATHS TEPBOTO COBETCKOIO YTOJOBHOTO KOJIEKCAa HE CYIIECTBOBAJIO
€IMHOM CHCTEMBbl HOPM O TNPECTYIUICHUSX MPOTUB COOCTBEHHOCTH C YETKO
OYEpPUYEHHBIMHU COCTABAaMU MPECTYIUIEHUI U COOTBETCTBYIOIIMMU CaHKIUAMH. OTHAKO
B HEKOTOPBIX JEKpeTax NENaJUCh MOMBITKUA CHOPMYIHPOBATH KOHKPETHBIE HOPMBI.
Tak, nekper BIIUK u CHK PC®CP ot 1 wurons 1921 r. "O mepax OopbOBI ¢
XUIICHUSIMA U3 TOCYAApCTBEHHBIX CKIAQJIOB U JIOJXKHOCTHBIMU MPECTYIUICHUSIMU,
CIOCOOCTBYIOIIIMMH ~ XHUILIEHUAM'" COJAEpX al MOAPOOHBI MEpEeUYeHb YTrOJOBHO
HakazyeMbIX JedHuil. B uX uwWcne: HE3aKOHHBI OTIYCK TOBAapOB JIHUIAM,
paboTaronMM B OpraHax CHaOKEeHHMsI, 3aTOTOBKH U MPOU3BOJICTBA; COKPBITUE B LIEIIAX
XUIIEHUS OT Yy4yeTa MpPeIMETOB NPOWU3BOACTBA JIMIIAMM aJMHUHHUCTPATUBHOTO U
CKJIaJICKOTO MEPCOHAA; COJICHCTBUE XUIICHUSAM 51 YMBIIUICHHOE
HEBOCIIPEMATCTBOBAHUE XHUILIEHUSM CO CTOPOHBI JIMIl, OXPAaHSIOIIUX CKJIaJCKUE
MOMEUIEHUs;  MOJNy4YeHHE  3aBEAOMO  HE3aKOHHBIM  IyT€M  TOBapoOB U3
rOCYJapCTBEHHBIX CKJIQJ0B, 0a3, pacrnpeaeinuTeNei, 3aBOJI0OB, MEJbHUI], CCBHIMTHBIX
MyHKTOB B LIEJISIX CHEKYJSLUHUU U T.J. Bce BUJIBI XUILIEHUS] HAKA3BIBAIOTCS JTUIICHUEM
CBOOOJIBI CO CTPOroW M3O0JISIIUEN HA CPOK HE HMXKE TPEX JIET, a MPHU OTIAMYarolIUX
o0cToATenbCTBAX (MHOTOKPATHOCTh JESHUM, MACCOBBIM XapakTep XHUIICHUH,
OTBETCTBEHHAs JOJKHOCTh BUHOBHOIO U Ap.) - paccTpenom™®(501).

AHanornunbsie HOpMbI nipeaycmarpuBanuch gekperom BIHIUK u CHK PCOCP ot
1 cents6pst 1921 r. "OO yCTaHOBJIEHUU YCUJIEHHOW OTBETCTBEHHOCTH JUISl JIMII,
BUHOBHBIX B XMIIIEHUH T'PYy30B BO BpeMsl EPEBO3KM ux". J[eKpeToM ycTaHaBIMBaIach
CypOBasi OTBETCTBEHHOCTb BIUIOTh JI0 BBICIIEC MEphl HaKa3aHUs - paccTpesia sl Jull,
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MEPEBO3UBIINX T'PYy3bl TYKEBBIM, BOJHBIM U JIPYTUM MYTEM, a Takke HaOII0JIaBIINX
3a 3TUMHM [IE€PEBO3KAMU Ar€HTOB, YIIMUYEHHBIX B XUILEHUH IPY30B B IIyTH.

UTto KacaeTcsd MEHEee ONACHBIX XUIEHNH IOCY1apCTBEHHOIO UMYILIECTBA, a TAKKe
Kpax, rpaldexa, MOUIEHHUYECTBA U JIPYTUX IMOCATATENbCTB Ha  JIMYHYIO
COOCTBEHHOCTh, TO OHHM TaKXX€ HAKa3bIBAJIUCh, O YEM CBHJECTEIbCTBYIOT
CTaTUCTUYECKHE JIaHHble W OoT4eThl HapoaHoro komuccapuara FOCTHIMH,
MepUoNYEcKn W3aaBaBiurecs "Bemomoctu cnpaBok o cyauMocTh". IIOCKOJBKY C
koHma 1918 r. cymam 3anpemiasiock  CChUIATBCS HA  JOPEBOJIOLMOHHOE
3aKOHOJIATENIbCTBO, @ HOBBIE HOPMBI HE OXBAaTBIBAJIM BCEX MMYIIECTBEHHBIX
MPECTYIUICHU, CyJIbl PYKOBOJCTBOBINCH  IO-IIPEKHEMY  PEBOJIOLMOHHBIM
(COLMANMCTUYECKUM) TMPABOCOZHAHUEM U OTYACTU TPAAUIMOHHBIMU TMPABOBBIMU
MpEeACTaBICHUSIMU 00 JTHUX NPECTYINIEHUSIX M HUX BUAax. Takum oOpazomM, B
paccMaTpuBaeMblil epuo ObUTH U UMYILIECTBEHHbIE MPECTYIJICHUS, U HaKa3aHUs 3a
HHX, HE XBAaTaJIO0 "TOJBKO' COOTBETCTBYIOIINX 3aKOHOB.

[locne mpunsatus YronoBHoro kojaekca PCOCP 1922 r. oTBETCTBEHHOCTH 3a
MMYLIECTBEHHbIE  MPECTYIUICHHS  CTaja  ONPENENATbCd  Ha  OCHOBAaHUU
COOTBETCTBYIOIIMNX €TI0 CTATEH.

[Ipectynnenusim npotuB cooctBeHHOCTH B OcobOennoi yactu Konmekca 1922 r.
obuta mocBsmieHa . VI "MmymecrBennsle npectymieHus”. [IpemycmatpuBanach
OTBETCTBEHHOCTh 34 TPAAULMOHHBIE BHJABl INOCATATEIILCTB HA  OTHOIICHUS
COOCTBEHHOCTH, TaKME€ KakK Kpaxa, rpaldex, pa300il, MpUCBOEHHWE WM pacTparta,
MOUIIEHHUYECTBO, BBIMOTATENIbCTBO, IIAHTAX, YMBIIUICHHOE WCTPEOICHUE WU
MOBpEXACHUE HUMyIlecTBa. Hapsiay ¢ 3TMMHM cocTaBaMM NPECTYIUICHUH B IJaBe
UMENIUCh U TaKHhe, KOTOPhIE BIIOCIEICTBUU ObUIM OTHECEHBI K APYTUM paszfeliaM, C
y4eTOM OOBEKTa TMOCATaTeIbCTBA (MOKYIKa 3aBEAOMO KpaJeHHOTO, MOJeNKa
JOKYMEHTOB, (anbcuukaius, pocTOBIIMIYECTBO, CAMOBOJIBHOE MOJIb30BAHUE UY)KUM
TOBAPHBIM 3HAKOM).

Jlucnio3unin OOJBIIMHCTBA HOPM OBUIM ONUCATEIbHBIMH, COJAEPIKATU YETKUE
MPU3HAKK KOHKPETHBIX mpecTtymieHud. B npumeuanun x cr. 187 VK,
YCTaHaBJIMBABUIEH OTBETCTBEHHOCTHh 3a MOIIEHHHUYECTBO, JABaJOCh OMIPENEIICHUE
moHATHs "oOmaH': "OOMaHOM CUMTAETCSA KaK COOOIIEHUE JIOKHBIX CBEIEHHN, TaK U
3aBEJJOMOE COKPBITUE OOCTOSITENIbCTB, COOOUIEHUE O KOTOPBIX OBLIO 00A3aTEIBHO".
DTO0 omnpezeneHre He ObIJI0 BOCIIPOU3BEICHO B MOCIEAYIOIIEM 3aKOHOIATENbCTBE, HO
JI0 HACTOSLIETO0 BPEMEHU UIPAECT BAXKHYIO POJIb B TEOPUU YTOJOBHOTO MpaBa u
CyneOHOM MpaKTHUKeE.

OTBETCTBEHHOCTh 32 HEHACWJIBCTBEHHbIE (OPMBI XWINEHUS (Kpaxy U
MOIIICHHUYECTBO) auddepeHupoBaiach Takke B 3aBUCUMOCTH OT  (POPMBI
COOCTBEHHOCTH, XOTA U HE CTOJIb PE3KO, KaK B JanbpHeieM. Tak, mpocras Kpaxa y
YaCTHOTO JIMIA Kapajach NMPUHYAUTENbHBIMU pa0OTaMU Ha CPOK JI0 IIECTH MECSIEB
WJIU JIMIIEHHEM cBOOOIbI Ha miecTh MecsteB (1. "a" cT. 180 YK), a Takas sxe kpaxa u3
rOCYJJapCTBEHHBIX WJIM OOIIECTBEHHBIX CKIIAJIOB U YUPEKACHUH - TUIIEHUEM CBOOOIbI

n_mn

Ha CPpOK OO OAHOI'O roJa Win IpUHYAUTCIbHBIMHA paGOTaMI/I Ha TOT K€ CPOK (H. I CT.
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180 VYK). Haubonee omacHbIM BHJIOM KpakM MPU3HABAIOCH M HAKa3bIBaJIOCh
JUIIEHHEeM CBOOOABI Ha CPOK HE HIDKE TpeX JIeT WM BbICHIEH Mepoil Haka3aHUs
XMIIEHWE U3 TOCYAApCTBEHHBIX CKJIAJ0B, BAaroHOB, CYJIOB M JPYTUX XpaHWIUII,
MPOU3BOJUBILIECECS  CHUCTEMAaTHYECKH, WJIM  COBEPLIEHHOE  OTBETCTBEHHBIMU
JOJKHOCTHBIMU JIUIIAMH, WA B 0CO00 KPYIHBIX pa3Mepax MOXHUILEHHOro (m. "3" CT.
180 YK). Ota HOpMa Hecna Ha cebe mevarh YHOMSHYTHIX JEKpeToB OT 1 utoHs U 1
ceHTs10ps 1921 1.

Onnako B ckopoM BpemeHH M. "3" cT. 180 OBLT HMCKIIOYEH U3 YTOJOBHOTO
konekca PCOCP u BmecTo Hero nmosBrwiaachk cT. 180-a. Otinnune ee ObLUIO B TOM, YTO
MocJie CJIOB ''cucTeMaTHdecKu" ObLIM J00aBJICHBI CIIOBAa "KaK IMyTEeM KpPakH, TaK
PaBHO U NYTEM YUYUHEHHUS MOJIOIOB, COCTABJICHUSI HETPABUIIbHBIX aKTOB U TOMY
MOAOOHBIX MPECTYNHBIX JEHCTBUIM .

DTO IOMONTHEHHE UMENO BaXKHOE 3HAUYEHUE JIJISl POCCHICKOro yroJIOBHOTO MpaBa.
34ech BIEpBbIE TEPMUH "XUIIEHUE" BIIOJIHE ONPEIEICHHO YHOTpeOsieTcs
3aKOHOZATeNeM KaK pPOJOBOE MOHSITHE MO OTHOLICHUIO K pa3iuyHbIM (opmam
3aBnageHus umymectBoM. H.B.Kpwuienko B cBoem Jnokiane Ha ceccun BIIUK
CIeIMaIbHO MOTYEPKHYI, 4To cT. 180-a mpemycmarpuBaeT 0oJiee MIMPOKUI COCTaB
MIPECTYIUICHUS], YEM Kpaxa: "ITa cTaThs MPECIEAYET TEIEPh YKE HE TOIBKO KPaxy, a
U TOMJIOT, XWIICHWE, pa3Hble MaHMUMYJSIUM XUIIHUKOB pa3Horo pona. Bce 3to
BBIJICJICHO W3 CTaThU O Kpake; MOpBaHa MCKYCCTBEHHAsl CBA3b U CHAellaHa ocobast
craths 180-a".

MomenandectBo B cT. 187 atoro Kojaekca ompenensyioch Kak "TOJMYYEHHE C
KOPBICTHOM 1EJIbI0 UMYIIECTBA WJIM MpaBa Ha MUMYIIECTBO IyTEM 3JI0YNOTPEOIeHHUS
JoBepreM Wiu oOMaHa" U Kapaiaoch MPUHYIUTENbHBIMU pabOTaMu Ha CPOK A0 LIECTH
MECSIIEB WJIM JIMIIEHUEM CBOOOJBI Ha 1IECTh MecsleB. A cT. 188 kapana auiieHuem
CBOOOJIBI Ha CpPOK JO0 OJHOr0 roja 3a '"MOIIEHHUYECTBO, HMEBIIEE CBOUM
MOCJEACTBUEM YOBITOK, MPUYMHEHHBIA TOCYJapCTBEHHOMY WJIM OOIECTBEHHOMY
YUPEXKICHUIO".

Hopmbl 0 HACWJIBCTBEHHBIX MNPECTYIJIEHUSX MPOTUB COOCTBEHHOCTH (Tpadex,
pas0o0ii, BHIMOTaTEeJILCTBO) HE TIpeAycMaTpuBaiin Au¢depeHnanui OTBETCTBEHHOCTH
B 3aBUCUMOCTH OT ()OpMbI COOCTBEHHOCTH. OTBETCTBEHHOCTD )K€ 3a MPUCBOCHUE WU
pactpary nuddepeHIupoBagach B 3aBHCUMOCTH OT TOTO, KTO ObUI CyOBEKTOM
MpecTyIieHus: yactHoe Juio (ctT. 185) wiu nomkHocTHOE (CT. 186).

[IpenycmatpuBanuce 1Ba Buaa rpabexa. Ilpoctoil rpalex, T.e. "OTKpBITOE
XUIICHUE YYKOT0 UMYIIECTBA B IPUCYTCTBUU JIMLIA, 00JIaIAI0IEr0 WX BIIA/ICIOIIErO
¥M, HO 0€3 HaCWJIMs HaJl €ro JIMYHOCTBIO" Kapalcs MPUHYAUTENbHBIMU pa00TaMu UK
JUIIIEHUEM CBOOOIBI Ha CPOK 110 oJHOTO rofda (cT. 182). bonee omacHbIM BUIOM OBLT
"rpabexX, COEAMHEHHBIH C HACWJIMEM, HE€ OMNACHBIM Ui JKU3HU M 340POBbS
MOTEpHEeBUIEro”, KOTOPbIA KapaJics JIMILIEHUEM CBOOOJIbI HA CPOK HE HMXKE TpeX JIEeT
co ctporo wuzomsnuen (ct. 183). BrimeneHue HacUIbCTBEHHOTO Tpadexka B
CaMOCTOSITEJIbHBIA COCTaB MPECTYIUICHUS, K COXKaJIeHUIO0, HE ObUIO BOCHPHUHSTO
MOCJIEAYIOIINM 3aKOHOAATENbCTBOM. JIHIlb B TpoeKTe YTOMOBHOTO Kojekca 1992 r.
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npeayiaragach 1 000CHOBBIBAJIACH TaKasi KOHCTPYKITHSI.

JIns OTAENBbHBIX BHJIOB HUMYIIECTBEHHBIX THOCITATENbCTB KoJaekc 1922 r.
npeaycMaTpUBall MOBBIIIEHHYIO OTBETCTBEHHOCTh MPU HAIMYUU KBAJTU(PUIUPYIOLINX
MpU3HAKOB (rpynmna, npomsices). OcoO0eHHO MHOTO ux Obulo B cT. 180 0 Kpaxke.
XapakTepHO, YTO WHOI/IA COYETaHHWE JBYX KBAIM(DHUIMPYIOUIMX MPU3HAKOB
00pa30BbIBAJIO HOBBIH, e1le 0osiee TSKKHUA MPU3HAK. DTOT MPUEM B HACTOSIIIEE BpeMs
HE UCIIOJIb3YETCS 3aKOHOIaTEIIEM.

BaxxHo otmMeTuTh, YTO pa3paboTaHHasi B IEPBOM COBETCKOM YTOJIOBHOTO KOJEKCE
CUCTEMa MMYIIECTBEHHBIX MPECTYIUICHUN, PAaBHO KaK W OINHCAHUE OTACIIBHBIX
COCTaBOB, WX KBATMPUIMPYIOUMX MPU3HAKOB OBLIM BBIIOJHEHb Ha BBICOKOM
IOpUJIMYECKOM YPOBHE U TOCIYKWJIM OCHOBOM JUIsl JaJbHEHIIEro pa3BUTHS
3aKOHOJATENbCTBA MO OOpbOE C ATUMHU MpecTyIUieHUusIMU. MHorue (hopMyIupoBKH
storo Kogekca HCnoap3yrOTCsl pOCCUMCKUM YTOJIOBHBIM IIPABOM B HACTOSIILIEE BPEMSL.

VronoBueii koaekc PCOCP 1926 1., u3gaHHBII B COOTBETCTBUHM C
oOmrecoro3HbiMi OCHOBHBIMHM Hayanamu 1924 r., coxpaHu NPEeMCTBEHHYIO CBS3b C
VYromoBHbIM KogekcoM 1922 r. Hu cucteMa MMyIIECTBEHHBIX NPECTYIUICHUN, HU
KOHCTPYKILIHSI OTAENIBHBIX COCTaBOB HE IPETEPHENH CYIIECTBEHHBIX W3MEHEHUM.
OcCHOBHbBIE OTJIMYHSA COCTOSUIM B clefyronieM. bbuio ycraHoBieHo emie Oosee
OpoOHOE JeleHUEe Kpakh Ha BHUAbL. B HEKOTOpBIX MyHKTax cT. 162 ynmoMHHanoCh
aTbTEPHATHUBHO HECKOJIBKO KBATU(UIIMPOBAHHBIX BUIOB Kpaxu. Hampumep, no m. "B"
CT. 162 Haka3bpIBAIOCh TAKXKE IMOXHUIIECHHE YY>KOTO HMMYIIECTBA, "COBEPIICHHOE C
MPUMEHEHUEM  TEXHUYECKUX  CPEACTB, WIM  HEOJAHOKPATHO, WU 1O
MpeBApUTEIBHOMY CTOBOPY C JAPYTMMH JIMIIAMH, @ PaBHO, XOTA U 0€3 yKa3aHHBIX
YCIOBUH, COBEpPUIEHHOE Ha BOK3aJlaX, IPUCTAHSIX, MApOX0Jax, B BaroHax u
roctuHunax". OMTHOBpEMEHHOE HATMYNE HECKOIBKUX KBATU(DUIIUPYIOIMIUX MPU3HAKOB
00pa30BBIBAJIO CAMOCTOSITENIbHBIN, O0JI€e OnmacHbIi BUJ KpaXKu, HarpuMep B 1. "I CT.
162.

B cooTBeTcTBUM ¢ 00IIMMH HAIPABICHUSIMU YTOJIOBHOM MOJUTUKU TOTO BPEMEHU
VYronoBHbIN KogeKkce 1926 r. CHU3WI CaHKIMU 3a UMYIIECTBEHHbIE MPECTYIICHUS 10
CPaBHEHUIO C MPEKHUM YTOJOBHBIM KOAEKCOM. Tak, mpocTas kpaxa (m. "a" ct. 162)
HaKa3blBAJIaCh JIMIIEHWEM CBOOOJBI WU MPUHYAUTEIBHBIMH pabOTaMU Ha CPOK [0
TPEX MECAIIEB, & COBEPIICHHAsA MOBTOPHO - JIUIIEHUEM CBOOOJBI HA CPOK /10 LIECTU
MecsieB. [locie oTka3a yroJoBHOTO 3aKOHOAATENbCTBA OT KPAaTKUX CPOKOB JTUIICHUS
CBOOOJIbI 32 yKa3aHHbIC MPECTYIUICHUS MOTJIM Ha3HAYaThCsl TOJIBKO MCIPABUTENIBHO-
TpyAOBble pabOThl. MakCUMaNbHOE K€ HaKa3aHUE 3a KPAXKy JIMYHOTO UMYIIECTBA MO
m. "B" ¢T. 162 cOCTaBJIsIIO JUIIIEHUE CBOOO/IBI HA CPOK JIO OJHOTO T'0JIa, a 32 KPaxy U3
rOCyJapCTBEHHBIX M  OOLIECTBEHHBIX CKJIAJOB MPU  0CO00  OTATYAOLIUX
00CTOATENBCTBAX - JUIIEHHUE CBOOOJBI Ha CPOK 10 msaTu JeT (m. "a" ct. 162).
MakcumanbHblil cpok jumieHus ceodoasl no Koaekcy 1926 r. cocrasmsn 10 ner.
Hopwmpbri, mogo6Hoit cT. 180-a YK 1922 r., B 3TOM KOJIeKCE HE COXPAHUIOCH.

B 30-e roasl Hayanucs mpouecc yCWIEHHS PENPECCUBHOTO XapaKTepa MHOTHX
yTOJOBHO-TIPABOBBIX HOPM. B umncne mnepBbIX 3aKOHOJAATEIBHBIX HOBEJUT 3TOTO
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nepuoaa ciuenyer HaszBaTh mnocraHoBieHue [IMK u CHK CCCP "OO06 oxpane
MMYIIECTBA TOCYAapCTBEHHBIX MPEANPUATUH, KOJIX030B U KOOMEpaIui U YKpEIIeHUH
00111eCTBEHHOM (ComMaucTHUecKkoil) cobctBeHHOCTH" OT 7 aBrycra 1932 r1.%(507)
DTO MOCTAaHOBJIEHUE, KaK AKT BBICIIEH HOPUAMYECKOW CHIIbI, BOLLIO B UCTOPHIO IO/
KpaTKUM Ha3BaHWEM '"3akoH oT 7 aBrycta 1932 r.". B nmpeamOyse mog4epKuBaioch,
41O "00IIeCTBEHHAs COOCTBEHHOCTh (TOCYIapCTBEHHAs, KOJIX03HAas!, KOOIepaTUBHAs)
ABJIIETCS OCHOBOM COBETCKOI'O CTPOsi, OHA CBSILEHHA W HEMPUKOCHOBEHHA, U JIIOJIH,
MOKYyIIAIoIecs Ha 0OIECTBEHHYI0 COOCTBEHHOCTD, JIOJKHBI OBITh PAaCCMaTPUBAEMBbI
KaKk Bpard Hapoda'. 3amaya yKPEIUICHUS COIMATUCTUYECKON COOCTBEHHOCTH
pelianach MyTeM YCTAaHOBJIEHHUS CaMOM CypOBOIl pernpeccuu 3a XHILEHUE IPy30B Ha
KEJIE3HOJOPO)KHOM U BOJHOM TpPAHCIOPTE, a TAKXKE 3a XUIIEHUE (BOPOBCTBO)
KOOINEPAaTUBHOTO M KOJIXO3HOTO HMMYyIecTBa. B 00oux ciydasx MOpeanuchiBaioCh
NPUMEHSITh B KauyecTBE Mepbl CyAeOHOM pemnpeccuu BBICHIYIO MepYy COLMAIbHOU
3alIUTBI - paccTpen ¢ KoHduckaueil Bcero HMyIIeCTBA W C 3aMEHOW TMIpH
CMSTYaIOIIUX OOCTOATENhCTBAX JIMIIEHHEM CBOOOIBI Ha cpok He Hmke 10 jer c
KOH(HUCKAIMEH UMYIIIeCTBa.

VYcTaHOBIIEHHBIE 3aKOHOM CaHKIMM ObUIM YPE3MEPHO BBICOKMMHM M TOYTH HE
OCTaBIISTM  BO3MOXHOCTH st guddepeHmanum  OTBETCTBEHHOCTH |
WHAUBHUAYyaIu3alldd Haka3aHus. BelpakeHwe "HE HMXKE JECATH JIeT' O3Hadajo
aOCOJIIOTHO OMPEIEIICHHYIO CaHKIMIO, MTOCKOJIBKY COrMacHO CT. 18 OCHOBHBIX Hauas
1924 r. u ct. 28 YK 1926 r. numenue cBoOOABI HE MOIJIO Ha3HA4YaThCS Ha CPOK
CBBIIIIE JECATH JIET. 3aKOH BO3poAu panee BBeneHHoe cT. 180-a YK 1922 r. ponosoe
MOHATHE XUIICHWS, OAHAKO TPAHMIIBI €r0 MPEACTaBISUIUCh B TO BPEMs CIUIIKOM
pa3MbIThiMU. CrHenualbHBIMU  3aKOHOJATENbHBIMU ~ aKTaMU U JIUPEKTUBHBIMHU
ykazanusmMu B 1933-1934 rr. npumenenue 3akoHa ot 7 aBrycta 1932 r. Obuio
pacIpoCTpaHEHO Ha TaKue JCHCTBUS, KOTOPbIE XUIICHUSIMU HE SIBIISIUCH (caboTax
CEIbCKOXO35MCTBEHHBIX pPA0O0T, MPEYMEHBUIEHUE HOPM BBICEBA, YHUUYTOKECHHE
JOIIA/Iel, YMBIIIJIEHHAs MOJIOMKA TPAKTOPOB M MAlllMH, HE3aKOHHOE PacXxOJ0BaHUE
rapHIIEBOTo coopa u Jp.).

[TockonbKy HM O/HA CTaThsi YTOJOBHOro Koaekca 1926 r. o0 MMyIEeCTBEHHBIX
MPEeCTYIUICHUSIX He Obljla OTMEHEHA U U3MEHEHa, BO3HUKJIA MPOo0JieMa COOTHOIICHHUS
3TUX HOPM C HOpMaMmu 3akoHa OoT 7 aBrycra 1932 r. Orta npobiema Ob1a B 30-€ Tobl
penieHa cieayomuM o0pa3oM: 3aKOH OT 7 aBrycTa CTal MPUMEHATHCS TOJIBKO K
HauOoyiee  OMacHbIM  BHJAM  XHUIIEHUA  TOCYJApCTBEHHOrO,  KOJXO3HOTO
(KOOTIEpaTUBHOTO) WJIM OOIIECTBEHHOTO MUMYIIECTBA, HE3aBUCUMO OT crocobda
coBepiieHusi. Haumbonee omacHBIMM TPU3HABAINUCH XUILIEHHUS, COBEPUICHHBIC
OPTraHW30BAHHOM TPYIIOW, WIM B KPYIHBIX pa3Mepax, WA CUCTEMAaTHYECKU. MeHee
OMACHBIE XWILIEHUS COLMATUCTHUYECKOrO MMYULIECTBA, KaK W MPECTYIUICHUS MPOTUB
JUYHONW COOCTBEHHOCTH TpaXKAaH, KBaTU(PUIIMPOBAIUCH IO COOTBETCTBYIOUIUM
CTaThsIM YTOJIOBHOTO KoJziekca 1926 r.

Co3pmaBasioch  BIEYATJIIEHUE, YTO  XUIIEHUE  OTIMYAeTcss OT  JIPyTHux
MMYIIECTBEHHBIX  MPECTYIUICHWA HE  CIOCOOOM  HapylIE€HHWs  OTHOLIECHUH
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COOCTBEHHOCTH, a MAacIITadOM [IedHHs, pa3MepoM MpUYMHEHHOro Bpena. He
CIy4yallHO J0 CHUX TIOp B OOBIACHHOM MIPAaBOBOM CO3HAHUMU OBITYET OLIMOOYHOE
npeAcTaBieHue, OyaTo 0co00 KpymHas Kpaka MOXKET OBbITh Ha3BaHA XHUIICHUEM, a
Kpaka B HEOOJIBIIIUX pa3Mepax - MpocTo Kpaxeil. TepMun "menkoe xulieHue" BOIiesn
B ynoTpeOieHue Tojibko ¢ 1955 r.

B roaer Benmukoit OTedecTBEHHON BOWHBI ObUT M37aH s 3aKOHOJATETBHBIX
aKTOB, HAIlPAaBJICHHBIX HAa YCUJIEHUE OTBETCTBEHHOCTU 32 HEKOTOpBIE MPECTYIUICHUS
MPOTUB COIMATIUCTUYECKON COOCTBEHHOCTH, HE MOAMAABIINE MO AelcTBUE 3aKOHA
ot 7 aBrycrta 1932 r. Hanpumep, yka3zom [Ipesuanyma Bepxosroro Cosera CCCP ot
23 utons 1942 r. "OO0 oTBeTCTBEHHOCTH 3a XuleHus roprouero B MTC u coBxo3zax”
OBLJIO YCTAaHOBJICHO HAKa3aHUE 3a ATO MPECTYIUICHHUE B BUJIE TIOPEMHOIO 3aKIIIOUECHUS
Ha CPOK OT TpeX JI0 MATH JieT. B HEeKOTOphIX ciyuadx cyaeOHas ImpakTHKa Iuia 1o
nyTH Oojiee MHUPOKOro MpUMEHEHUs 3akoHa oT 7 aBrycra 1932 r. mo cpaBHEHHIO C
JIOBOCHHBIM BPEMEHEM, OCOOEHHO KOTJIa 3TO KacaJlloCh XUIIEHUS BOMHCKUX IPYy30B Ha
TpaHcnopTe (Jake He B KPYMHBIX pa3Mepax), TOPMO3HBIX pPeMHEN WM LIUTOB IS
cHerozanepkanua. OIHOBPEMEHHO MPOMCXOAWIIO YCHIIEHHE OTBETCTBEHHOCTH 3a
NPECTYIUIEHUS] MPOTUB JIMYHOM coOCTBeHHOCTU. OJHAKO 3TO AeNajoch He MyTeM
BHECEHUS! H3MEHEHHMU B YTOJIOBHBIM Koaekc 1926 r., a pacHIMpUTENbHBIM
TOJIKOBAHHEM  HEKOTOPHIX  KBaTU(PUIUPYIOIUX TMPU3HAKOB  HMMYIIECTBEHHBIX
MPECTYIUICHUI IPUMEHUTENIBHO K YCIOBUSIM BOEHHOTO BPEMEHHU.

Tak, IInenym BepxoBrnoro Cyna CCCP 8 suBaps 1942 r. nan ykazaHue cyjaam
BCE KpPaXKHM, COBEpPIICHHBbIE C UCIOJH30BAHUEM YCJIOBUII BOEHHOTO BPEMEHH,
KBATM(UIUPOBATH KaK HanbOosiee OMaCHbIN BUI KPaXXy JIMYHON COOCTBEHHOCTH TIO TI.
"t" cr. 162 YK 1926 r. IlpakTka OTHOCWJIA K HUM KpPaKh BO BpEMsI BO3AYIIHBIX
HaJIETOB WM 0OBOPOBBIBAHUE KBAPTUP ABAKYUPOBAHHBIX kUTeNel. B 0co00 onmacHbIx
ciyyasx (CpyIIIOBOE XHWILEHHWE, HEOJHOKPATHOCTh, PELUJIMB) TAaKUE MPECTYIICHUS
KBATU(DUIIMPOBAIHCH 10 aHATIOTUU Kak OanauTu3M (ct. 16 u 593 YK).

[TocranoBnenue Ilnenyma BepxoBHoro Cyma CCCP ot 6 mas 1943 r. "O
KBUTU(DUKAIIUU KPaXKW JIMYHOTO MMYIIECTBA TpaKaH, COBEPIIEHHON B MecTax
0OI1IeCTBEHHOTO TOJIb30BaHUA" pacmpocTpanuio naeicteue m. "B" cT. 162 VK, rae
Ka3yHCTUYHO MEPEUYUCISIIMCh HEKOTOPhIE MECTa COBEpIICHHUs Kpax ('Ha BOK3aiax,
MPUCTAHAX, MapOX0JlaX, B BaroHaX M FOCTHMHHUIAX'), HA BCE MeCTa OOIIECTBEHHOTO
nosib3oBaHus. lIpakThka OTHOCHIA K HUM KapMaHHbIE Kpa)Xu, COBEPIICHHBIE B
TpaMBae WK B OUEPEIU 3a XIEOOM.

[Tocne oxkoHuaHUs BOWHBI MPUBEJCHHBIE YKa3aHUs, PACCUMNTAHHBbIE HA BOCHHBIN
MepuoJ, yTpaTwiu cuity. BHOBb o0ocTpunack npobdiema 4pe3MepHO MATKUX CAHKIUN
32 MPECTYIUICHUsS] MPOTUB JIMYHOM COOCTBEHHOCTHM M OOJBIIOIO pPa3pbiBa MEXIY
HaKa3yeMOCTBIO MPECTYIUICHUH TPOTUB Pa3HBIX (POPM COOCTBEHHOCTH. ITa podIemMa
Obl1a cBO€0Opa3Ho pemieHa B ykazax IIpesuauyma BepxoBuoro Cosera CCCP ot 4
nroHs 1947 r.

VYKa3bl yCTaHOBUJIIM CYPOBYIO OTBETCTBEHHOCTh 3a TPECTYIUIEHUS MPOTUB
COOCTBEHHOCTH, COXpaHUB JU(PPEPEHIUPOBAHHBIA TOIXOJ K OXpaHe pa3IUYHbBIX
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dbopm coOctBeHHOCTH. [Ipu STOM pa3pbiB MeEXAy HAKA3yEeMOCThIO XHUIICHHMA
COLIMATTUCTUYECKOTO0 MMYIIECTBA M MPECTYIUICHUH MPOTUB JIMYHOU COOCTBEHHOCTHU
rpakaaH ObUI COKpAIlleH IMyTeM PEe3KOro MOBBIIICHUS] CaHKUWU 3a nociuenHue. Ilo
yka3zy "OO0 yrojoBHOM OTBETCTBEHHOCTH 3a XHUILEHUE rOCYJapCTBEHHOIO UMYIIECTBA"
Kpaka, MPUCBOCHME, pacTpara WIM WHOE XUIIEHUE TOCYJIapCTBEHHOIO0 UMYIIECTBA
HAKa3bIBAJIUCh JIMIIEHHUEM CBOOOJBI, 3aKIIOYEHHEM B HUCIPABUTEIbHO-TPYIOBOM
jJarepe Ha CpOK OT CEeMH JI0 JAeCATH JieT ¢ KoH(pucKaluel umyuiecTBa win 0e3
koHuckanuu (ct. 1). XuiieHue, coOBEpIICHHOE "TIOBTOPHO, a PaBHO COBEPIICHHOE
OpPraHU30BaHHON Tpynmnoi (WaWKoil) WM B KPYHHBIX pa3Mepax' HaKa3bIBAIOCH
JUIIeHueM cBo0oIbI Ha cpok oT 10 1o 25 et ¢ koHduckamueit umymiectna (cT. 2). Te
K€ JIEUCTBHUS B OTHOILIEHUU KOJIXO3HOTO, KOOMNEPATUBHOTO WM MHOTO MMYIIECTBA
HAaKa3bIBAJUCh MO 4. 3 U 4 cT. 2 YKa3a HECKOJIbKO MEHBIIIMMH CPOKAMHU 3aKJIIOYEHUSI.
OpHOBpeMEHHO OBLJIO BIIEPBBIE BBEJICHO HAaKa3aHHUE 32 HEJOHECEHUE O XUIICHUU IpU
OTATYAIONINX 00CTOATEILCTBAX (CT. 5).

[To Ykazy "OO0 ycwieHHH OXpaHbl JUYHOM COOCTBEHHOCTU T'pak/laH" HaKa3aHUE
3a KpaKy JIMYHOTO UMYILIECTBA IPAKJaH COCTABISIIO OT MATH J0 LIECTH JIET JTUIICHHUS
CBOOOJIBI, a MpU OTArYarImux odcrosTenbcTBax ("Kpaxka, coBepiieHHass BOPOBCKOM
MalKON WM MOBTOPHO") - OT IIECTH N0 ACCATH JieT. 3a pa30oil yCTaHaBIMBAJIOCH
HaKa3aHUe B BUE JUIIEHUS cBOOOABI Ha cpok oT 10 mo 15 mer ¢ koHduckarmeit
MMYIIECTBA, a TIPHU OTATYAIOINX 00CTOATENbCTBaX - OT 15 10 20 neT ¢ KoHpuckauen
umyniectBa. [Ipu 3ToM ObUTM M3MEHEHBI MOHATUS Kpaxku U pa30os. Kpaxei crano
Ha3bIBaThCS TAlHOE WJIM OTKPBITOE XHUILEHUE UMyIlecTBa. Pa300il e onpenensics B
Vka3ze kak "HamaJeHHe C IeJIbI0 3aBIaJIeHUs UyKUM HMYIIECTBOM, COCIUHEHHOE C
HAaCWJIMEM WM yrpo3oil nmpumeHenus Hacwius'. IIpum 3ToM xapakTep Hacuius He
ykazpiBasicsi. OHO MOIJIO OBITH M HE OMACHBIM JUISl )KU3HU U 310POBBS, MOCKOIBKY
cpeny KBaIU(DUIMPOBAHHBIX BHUIOB OSTOTO TPECTYIUICHUS MPEayCMaTpUBAJICS
"pa3boif, COENMHEHHBIH C HACWJIMEM, OINAaCHBIM ISl JKU3HU U  3J0pPOBbS
MOTEPHEBUIETO, WIN C YrpO30il CMEPTHIO WU TSXKKUM TEIECHBIM MOBPEKICHUEM .
Takum o00pa3om, mnoHsATHE Tpadexa ucue3no u3 3akoHa. OHO pPAaCTBOPUIIOCH B
MIPU3HAKAX KPakH U paz0osi.

Hopwmp! 0611ecoro3nbix yka3zoB oT 4 utonst 1947 r. He ObLIIM MHKOPHIOPUPOBAHKI B
TeKCT YrojoBHOro kojiekca PCOCP (B 3TO BpeMmsi aKTUBU3UPOBAIacCh MOJATOTOBKA
VYronosuoro koaekca CCCP*(510)). IlocranoBienuem Ilnenyma BepxoBHoro Cyna
CCCP ot 22 aBrycrta 1947 r. Obul YTBEPK/IEH MEPEUEHb CTaTel YTOJOBHOTO KOJIEKCa
PCOCP, xoTopble HE MOJIEKATU MPUMEHEHUIO. XUIIEHUE TOCYJapCTBEHHOTO WJIU
0OIIIECTBEHHOTO UMYIIIECTBA, COBEPIIICHHOE B JIF0O0H opMe, KBAIU(DUIIUPOBAIOCH TIO
Vkazy or 4 wrona 1947 1. Uro Kkacaercs NPECTYIUIEHWM MPOTUB JIMYHOU
COOCTBEHHOCTH, TO MO YKa3zy KBaIU(DHUIIMPOBAINCH TOJBKO Kpaxa W pa30oi, a B
OTHOLLIEHUU OCTAJNbHBIX Mpojoskan AeiictBoBath Konmekc 1926 r. Dto mopoauso
HOBYIO JHCIIPONOPIMIO B CaHKUHUAX. Tak, ecau Kpaka JUYHOTO MMYILIECTBAa Morjia
noBJieub HakazaHue 10 10 jer aumeHuss cBoOOnbI, a pazdoit - nmo 20 jer, TO
MaKCUMyM CaHKIHMH 32 MOUIEHHUYECTBO COCTABIISI 2 IO/, a 32 BBIMOTaTeNIbCTBO - 3
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roja.

CypoBOCTh yKa30B BbIpakajach HE TOJIBKO B OIPOMHBIX CpOKax JIUIICHUS
cB00OOBI (Ha pOHE OTMEHBI CMEPTHOM Ka3HH 3a XUILIEHUE 3TO HE TaK MOpaxalio), HO U
B COKpAllleHUH BO3MOXHOCTH 11 auddepeHnranud OTBETCTBEHHOCTH |
VWHJIVMBHUyAIN3allUM  HakKa3aHus. XWIIEHHUS  COLMAIUCTUYECKOrO  MMYIIECTBA
HAKa3bIBAJIUCh HE3aBUCUMO OT UX (opMbl. MHUHHMMaNbHBIE pa3Mepbl CAaHKIUN IO
obouM ykazam Obutk 3aBbilieHbl. Cyabl ObUTM BBIHYXKIEHBI dYalle mNpuOerath K
Ha3HAYCHUIO HIDKE HU3IIETO Mpejeia CaHKIMM U K YCIOBHOMY OCYXKJICHHIO, a B
MOCJIETHUE TOJbl CYIIECTBOBAHMS YKa30B Takas MpakTHKa crana mpeobdnangarts. He
CIocoOCTBOBAJIO nudpepeHmaum OTBETCTBEHHOCTH " COKpaIleHHE
KBAUTU(DUIMPYIOMIMX MPU3HAKOB, a TaKXKe U3MEHEHUE uX cojepxaHus. K xpymnHomy
pa3Mepy XHIlleHHs Oblla MpUpaBHEHA MO HAKa3yeMOCTH MpOCTas MOBTOPHOCTh. B TO
K€ BpeMsl YIOMHUHABIIMICS B yKa3zaxX KBAIM(DUUMPYIOMIMA NPU3HAK COBEPIICHHUS
XUIICHUS] Oprann3oBaHHOM rpynmnoi (wmaiikoil) Ilnenym Bepxosnoro Cyna CCCP B
MOCTaHOBJIEHUU OT 28 mast 1954 r. ucTosKoBan pACIIMPUTEIBLHO KAK COBEPUICHUE
MPECTYIUICHHS "TIO MPEABAPUTENBHOMY CrOBOPY OPraHW30BaBLICHCS JJISI OTOM LEIU
rpymmod aun”. IIonbITKM TOJKOBaHUS 3TOTO MPU3HAKA HA OCHOBE TPATULIMOHHOTO
MpeACTaBIEHUs O alike (OpraHM30BaHHOM rpymnre) ObUTM OTBEPTHYTHI KaK "BpeaHbIC
Y TIOPOYHBIE".

[Ipunsatne B 1958 1. HOBBIX (OCHOB YrOJIOBHOTO 3aKOHOJATENbCTBA U
MPOSIBUBIIASCS B 3TOT MEPHUOJ TEHACHIMS K YKPEIUICHHIO MPUHIIMIA 3aKOHHOCTU B
0opb0€ € MPECTYMHOCTHIO HAIUIA OTPAXKEHUE U B HOpPMax YTOJOBHOTO KOJEKCa
PCOCP 1960 r. 06 OTBETCTBEHHOCTH 3a MUMYILlECTBEHHbIe npecTymieHus. Ho emre
COXpaHsja CHIy OJHA M3 BAXHEHIIMX HIACOJOTMYECKUX JOTM COLMAIU3Ma - O
MPEUMYIIECTBEHHON OXpaHe YrOJOBHBIM 3aKOHOM BCETO TOCYAapCTBEHHOTO U
OOI1IECTBEHHOTO W O BTOPOCTEIIEHHOM 3HAUYE€HHUM 3aIIUThl JUYHOCTH U €€ MHTEPECOB.
B cuity 3TO KOHILIENIIMY aHAJIOTUYHBIE MPECTYIUICHUS MPOTUB COLMATUCTUYECKON U
JUYHOM COOCTBEHHOCTHM OBLIM pa3MEUIEHbl B pa3IMYHBIX TJIaBaX YTOJOBHOIO
koziekca. ['nmaBa Bropas "lIpecTyruieHus MPOTUB COIUATIMCTUYECKOW COOCTBEHHOCTH"
pacmoJfiaraiachk cpa3y ke nocie rasbl "['ocy1apcTBEHHbIE PECTYIUICHUA' ', a TJlaBa O
MPECTYIUICHUSIX MPOTUB JUYHOM COOCTBEHHOCTH Ipa)kJaH Oblja OTHECEHA Ha MATOE
MECTO.

[Ipuoputer  3amUTBl  COLUMATUCTUYECKOM  COOCTBEHHOCTH  CKPYIYJE3HO
coOnoancs M B YCTAaHOBJICHMM CAHKIUMH 3a OJMHAKOBBIC MPECTYIUIEHUS Kak
MPOCTOTO BHJIA, TaK U KBATH(PUIIMPOBaHHbIEC. Tak, MAKCUMYM HaKa3aHUs 32 TPOCTYIO
Kpa)XXy TOCYJapCTBEHHOTO WJIM OOIIECTBEHHOTO MMYILIECTBA COCTAaBIsI TpU TojJa
JIUIICHUS CBOOOIBI, a 3a TaKYIO K€ KpaKy JIMYHOTO UMYILECTBA - 1Ba roaa. Haubonee
TSOKKUM BUJ XUIIEHUS COLMAIMCTHYECKOrO MMYILIECTBA ITyTEM KpakM HaKa3bIBAJICS
15 romamu nuieHus: cBOOOBI ¢ KOH(PHCKAIMEH UMYIIECTBA, a MOCJie BBEACHUS 25
utonisg 1962 r. ct. 93.1 VK 3a kpaxxy u apyrue XumieHust B 0co00 KpyImHBIX pazMepax
MoOrjia ObITh NPUMEHEHAa CMEpTHas Ka3Hb. MakKCHUMyM >K€ HaKa3aHHs 3a Kpaxy
JUYHOTO wuMmyIllecTBa coctaBisti 10 ner numieHus cBoOOABI ¢ KOH(UCKaIuei
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umytmectea. Cpeau (GopMm XUIIEHHS COIMUAIUCTUYECKONM COOCTBEHHOCTH OBUIH
MpeIyCMOTPEHbl TMPUCBOEHHUE, pacTpaTa M XHILEHUE IyTEM 3JI0YNOTpeOIeHHUs
CIIly’KEOHBIM TOJIO)KEHHEM. AHAJIOTMYHBIX COCTaBOB HE ObBUIO B TJIaBe O
MPECTYIUICHUSIX MPOTUB JIUYHONU COOCTBEHHOCTH.

[Tepexon K pbIHOYHON SKOHOMUKE, 3akperuieHne B Konctutynuu PO npunnumna
paBHOM MpaBOBOM OXpaHbl BceX (HOPM COOCTBEHHOCTH CHETANINM HETEPIUMBIM TakKoe
nosioxxenue. [losTomy eme 10 npuHATHS HOBOTO KojAekca deaepaibHbIM 3aKOHOM OT
1 wurong 1994 r. ObulM BHECEHbl H3MEHEHHS] B HOPMbI 00 HMYIIECTBEHHbIX
npecrymienusix Koaexca 1960 r. ['maBHbIM M3 HHUX SBUJIOCH OOBEIUHEHHE
napajijIeIbHBIX HOPM. DTOT 3aKOH HOCHJI MIPOMEXYTOUHBINA XapaKTep U MUMeJ MHOTO
CXOJICTBA C MOATOTOBIEHHBIM NpoekToM Konekca.

3. Pazsumue 3aKoHOOamenbcmeéa 00 UMYUECMBEHHbIX NPEeCMynIeHUusx 6
nepuoo HOIla, soennuiii u nocnegoenHwlli nepuoobl.

B 30-e roasl Hayaics mpouecc yCWICHHsS] PENPEeCCUBHOTO XapaKTepa MHOTHX
YTOJOBHO-IIPAaBOBBIX HOPM. B uuclie mNepBbIX 3aKOHOAATENbHBIX HOBEI 3TOTO
nepuona ciuenyetr HazBaTh mnoctaHoBienne [[MK u CHK CCCP "O6 oxpane
MMYIIECTBA TOCYAapCTBEHHBIX MPEANPUATUH, KOJIX030B U KOOMEpaIui U YKPEIICHUH
0OIIIECTBEHHOM (COIUMaNUCTHYEeCKOM) coOcTBeHHOCTH' OT 7 aBrycta 1932 r. D10
MOCTAHOBJIEHUE, KaK aKT BBICIICH IOPUIMYECKOW CHJIbI, BOIUIO B HCTOPUIO TMOJ
KpaTKUM Ha3BaHueM "3akoH oT 7 aBrycta 1932 r.". B npeamOyiie nmoauepKuBagocCh,
4yTO "00IIeCTBEHHAas COOCTBEHHOCTh (TOCYyIapCTBEHHAs, KOIXO3HAasl, KOOIEepaTUBHAs)
ABJISIETCS OCHOBOM COBETCKOTO CTPOSI, OHA CBSIIIEHHA U HENPUKOCHOBEHHA, U JIIOJIH,
MOKYyIIAIOIHecs Ha 0OIIECTBEHHYIO COOCTBEHHOCTD, JIOJKHBI OBITh PACCMaTPHUBAEMBbI
KaKk Bpard Hapoda'. 3amaya yKpEIUICHUS COIMATUCTUYECKOH COOCTBEHHOCTH
pelanach MyTeM YCTAHOBJICHUSI CaMOM CypOBOM pemnpeccud 3a XHUIIEHUE I'Py30B Ha
KEJIE3HOJOPO)KHOM U BOJHOM TpPAHCIOPTE, a TAKXKE 3a XUIIEHUE (BOPOBCTBO)
KOOINEPAaTUBHOTO M KOJIXO3HOTO HMMYyIlecTBa. B 00oux ciydasx MOpeanuchiBaioCh
MPUMEHATh B KauyeCTBE MEpPbI CyJIeOHON pEernpeccuy BBICHIYI0 MEpPY COLMATIbHOU
3alIUTBI - paccTpen ¢ KoHduckaueil Bcero HMyIIeCTBa W C 3aMEHOW TMIpH
CMSTYaIOIIUX OOCTOATENhCTBAX JIMIIEHHEM CBOOOIBI Ha cpok He Hmke 10 jer ¢
KOH(HUCKAIMEeH UMyIIIeCTBa.

VY CTaHOBIIEHHBIE 3aKOHOM CAHKLIHUM ObUIM YPE3MEPHO BBICOKUMHU U TIOYTH HE
OCTaBIISTTM  BO3MOXHOCTH st guddepeHrmanum  OTBETCTBEHHOCTH |
VHIMBUYyaIU3allMM Haka3zaHus. BelpaxxeHue "He HWKE JecCATH JIET' O3Hayajo
aOCOJIIOTHO ONPENENICHHYIO CAHKIMIO, MMOCKOJBKY COrJIacHO CT. 18 OCHOBHBIX Hauas
1924 r. u ct. 28 YK 1926 r. numenue cBOOOABI HE MOIJIO Ha3HA4YaThCS Ha CPOK
CBBIIIIE JAECATH JIET. 3AKOH BO3poAu panee BBeneHHoe cT. 180-a YK 1922 r. ponosoe
MOHATHE XUIICHWS, OAHAKO TPAHMIIBI €r0 MPECTaBISUIUCh B TO BPEMs CIUIIKOM
pa3mbITbiMU.  CHelUanbHBIMA  3aKOHOJATEIbHBIMU aKTaMH U JAUPEKTUBHBIMU
ykazanusmMu B 1933-1934 rr. npumenenue 3akoHa oT 7 asrycta 1932 r. Obuio
pacIpoCTpaHEHO Ha TaKue JCHCTBUS, KOTOPbIE XUIICHUSIMU HE SIBIISIUCH (caboTax
CEIbCKOXO3SMCTBEHHBIX pPA00T, MPEyMEHBUIEHUE HOPM BBICEBA, YHUUYTOKECHHE

23



JIOIIA/Iel, YMBIIIJIEHHAs MOJIOMKA TPAKTOPOB M MAIllMH, HE3aKOHHOE PacXxOJ0BaHUE
rapHIIEBOTO cOopa u Jap.).

[TockonbKy HM O/HA CTaThsi YTOJOBHOro Koaekca 1926 r. o0 MMyIEeCTBEHHBIX
MPECTYIUICHUSIX HEe ObLla OTMEHEHA M M3MEHEHA, BO3HMKIA MpoOieMa COOTHOLIECHUS
3TUX HOPM C HOpMaMmu 3akoHa OoT 7 aBrycrta 1932 r. Ota npobiema Ob1a B 30-€ robl
pelieHa cienyromuM o0pa3oM: 3aKOH OT 7 aBrycra craj NPUMEHSTHCS TONBKO K
HamOoJee  OmacHbIM  BHUJAM  XHIIEHUS  TOCYJApCTBEHHOrO,  KOJIXO3HOTO
(KoOmepaTUuBHOr0) WM OOLIECTBEHHOTO MMYIIECTBA, HE3aBUCHUMO OT crocola
copepmieHusi. Hanbosiee omacHbIMUM TNPU3HABAINCH XUIIECHUS, COBEpPIIECHHBIC
OPTraHW30BAHHOM TPYIIIOW, WIM B KPYIHBIX pa3Mepax, WA CUCTEMAaTH4YEeCKUu. MeHee
OTacHbIE XMILIEHHS COLUATUCTUYECKOTO MMYILECTBA, KaK U MPECTYIUICHUS] MPOTUB
JUYHONW COOCTBEHHOCTH TpaXKAaH, KBaTU(PUIMPOBAIUCH IO COOTBETCTBYIOUIUM
CTaThsIM YTOJIOBHOIO Koziekca 1926 r.

Co3pmaBasioch  BIEYATJIIEHUE, YTO  XUIIEHUWE  OTIMYAaeTcss OT  JIPyTux
MMYILIECTBEHHbIX ~ MPECTYMJEHUH HE  CHocoOOM  HapylleHUs  OTHOLICHHH
COOCTBEHHOCTH, a MacliTaboM JesHMs, pa3MepoM MpUYMHEHHOro Bpeaa. He
CIy4yallHO J0 CHUX TIOp B OOBIICHHOM IIPAaBOBOM CO3HAHUMU OBITYET OIIMOOYHOE
npeAcTaBieHue, OyaTo oco00 KpymHasi Kpaka MOXKET ObITh Ha3BaHa XUIICHUEM, a
Kpaka B HEOOJIBIIIUX pa3Mepax - MpocTo Kpaxeil. TepMun "menkoe xuiieHue" BOIIesn
B ynotpebaeHue Toibko ¢ 1955 r.

B roaer Benukoit OTedecTBEHHON BOWHBI ObUT M3[aH P 3aKOHOJATEIbHBIX
aKTOB, HAlpaBJICHHBIX HA YCWJICHHE OTBETCTBEHHOCTU 32 HEKOTOPBIE MPECTYIUICHUS
MPOTUB COIMATIUCTUYECKON COOCTBEHHOCTH, HE MOAMAIABIINE MOJ AelcTBUE 3aKOHA
ot 7 aBrycrta 1932 r. Hanpumep, ykazom [Ipesuanyma Bepxosroro Cosera CCCP ot
23 utons 1942 r. "O6 oTBeTCTBEHHOCTH 3a xuuieHus: roproyero B MTC u coxozax”
OBLJIO YCTAaHOBJICHO HAKa3aHUE 3a ATO MPECTYIUICHHUE B BUJIE TIOPEMHOIO 3aKJIIOUCHUS
Ha CPOK OT TpeX JI0 MATH JieT. B HEeKOTOphIX ciayuasx cyaeOHas ImpakTHKa Iuia 1o
nyTu OoJiee MMPOKOro MpUMEHEHUs: 3akoHa oT 7 aBrycta 1932 r. mo CpaBHEHUIO C
JIOBOCHHBIM BPEMEHEM, OCOOEHHO KOT/1a 3TO KacaJlloCh XUIIEHUS BOMHCKUX IPYy30B Ha
TPAHCIIOPTE (A€ HE B KPYNHBIX pa3Mepax), TOPMO3HBIX PEMHEW WM LIUTOB JJIs
cHeroszaaepkanus. OJHOBPEMEHHO NPOUCXOJNIIO YCUJIEHHUE OTBETCTBEHHOCTH 3a
MPECTYIUICHUS] MPOTUB JIMYHOM COOCTBEHHOCTH. OJHAKO 3TO JENajJoch HE IMyTeEM
BHECEHUS! H3MEHEHHUU B YTOJIOBHBIM Koaekc 1926 r., a pacmIMpUTENbHBIM
TOJIKOBAHHEM  HEKOTOPHIX  KBaTU(PUIUPYIOIIUX  TMPU3HAKOB  HMMYIIECTBEHHBIX
MPECTYIICHU MPUMEHUTENBHO K YCIOBUSM BOCHHOTO BPEMEHHU.

Tak, IInenym BepxoBnoro Cyna CCCP 8 suBaps 1942 r. nan ykazaHue cyjaam
BCE KpPAXKM, COBEpPIICHHBIE C UCIOJB30BAHUEM YCJIOBUI BOEHHOIO BPEMEHH,
KBaTM(UIUPOBATh KaK HanbOosiee OMacHbIN BUI KPaXXu JIMYHON COOCTBEHHOCTH TIO TI.
"t" cr. 162 YK 1926 r. IlpakTka OTHOCWJIA K HUM KpPaKd BO BpeMsI BO3AYIIHBIX
HaJIETOB UM OOBOPOBBIBAHME KBAapTHUP IBAKyHMPOBAHHBIX KuTenel. B 0cobo omacHbIx
ciyyasx (CpyIIIOBOE XHWILEHHWE, HEOJHOKPATHOCTh, PELUJIMB) TAaKUE MPECTYIICHUS
KBATU(DUIIMPOBAIUCH 110 aHATIOTUU Kak OanauTu3M (ct. 16 u 593 YK).
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[TocranoBnenue Ilnenyma BepxoBHoro Cyma CCCP or 6 mas 1943 r. "O
KBAIU(UKAMU KpaKW JIMYHOTO HMYIIECTBa TpaKIaH, COBEPILIEHHON B MecTax
0OI1IeCTBEHHOTO TOJIb30BaHUA" pacmpocTpanuio naeicteue m. "B" cT. 162 VK, rae
Ka3yHUCTUYHO MEPEUYUCTSUIMCh HEKOTOPBhIE MECTa COBEpIICHMs Kpax ('Ha BOK3allax,
MPUCTAHAX, MapOX0JlaXx, B BaroHaX M FOCTHMHHUIAX'), HA BCE MeCTa OOIIECTBEHHOTO
noyib3oBaHusl. IIpakThka OTHOCWJIA K HUM KapMaHHBIE KpPa)Kd, COBEpILIEHHBIE B
TpamBae WIH B OUepeIn 3a XiIeOoM.

[Tociie OKOHYaHWSI BOWHBI NPHUBEICHHBIC YKA3aHUSA, PACCUMTAHHBIE HA BOCHHBIN
nepuoJ, yrpaTwiu cuiy. BHOBs o0ocTpuiachk mpobiiemMa ype3MepHO MITKHX CaHKIIHMA
32 MPECTYIUICHUsS] MPOTUB JIMYHOM COOCTBEHHOCTHM M OOJBIIOIO pPa3pbiBa MEXIY
HAKa3yeMOCTBIO MPECTYIICHUH MPOTHB pa3HBIX (OopM COOCTBEHHOCTH. DTa mpodiaema
Obl1a cBO€0Opa3Ho pemieHa B ykazax IIpesuauyma BepxoBuoro Cosera CCCP ot 4
nroHs 1947 r.

VYKa3bl yCTaHOBUJIM CYPOBYIO OTBETCTBEHHOCTb 3a TPECTYIUIEHUS MPOTHUB
COOCTBEHHOCTH, COXpaHHB AW EPEHIUPOBAHHBIN TOAXOJ K OXpaHEe pPa3IUYHBIX
¢dopm coOctBeHHOCTH. [Ipy 3TOM pa3pblB MeXAy HAKa3yeMOCTbIO XHUIICHHM
COLIMATTUCTUYECKOTO0 MMYIIECTBA M MPECTYIUICHUH MPOTUB JIMYHOU COOCTBEHHOCTHU
rpaxkJiaH ObUI COKpalleH IMyTEeM PE3KOro MOBBIMICHUS] CaHKIUK 3a mocieanue. [lo
yka3zy "OO0 yrojoBHOUM OTBETCTBEHHOCTH 3a XHUILEHUE rOCYJapCTBEHHOIO UMYIIECTBA"
Kpaxka, IPUCBOEHUE, pacTpara WM HWHOE XMILEHHWE TOCYJapCTBEHHOIO HMMYIIECTBa
HAKa3bIBAJUCh JIUIIEHUEM CBOOOJIbI, 3aKIIOYEHUEM B HCIPABUTEIBHO-TPYI0BOM
jJarepe Ha CpOK OT CEeMH JI0 JeCATH JieT ¢ KoHpucKauel wumyiiecTBa win 0e3
koHpuckanuu (ct. 1). XuiieHue, coOBEpPIICHHOE "TIOBTOPHO, a PaBHO COBEPILICHHOE
OpPraHU30BaHHON Tpynmnoi (IWaWKoil) WM B KPYMNHBIX pa3Mepax' HaKa3bIBAIOCH
JUIIEHUEM cBO0O0IBI Ha cpok oT 10 1o 25 et ¢ koHduckamnueit umyimectsa (cT. 2). Te
K€ JIEUCTBHUS B OTHOILIEHUU KOJIXO3HOTO, KOOMNEPATUBHOTO WM MHOTO MMYIIECTBA
HAaKa3bIBAJIUCh MO 4. 3 U 4 cT. 2 YKa3a HECKOJIBKO MEHBIIIUMH CPOKAMHU 3aKJITFOYEHUSI.
OnHoBpeMEHHO ObLIO BIEPBbIE BBEAECHO HAKa3aHUE 32 HEJOHECEHUE O XUILUEHUU TPU
OTATYAIONINX 00CTOSATEILCTBAX (CT. 5).

[To Ykazy "OO0 ycwieHHH OXpaHbl JUYHOU COOCTBEHHOCTU T'pak/laH" HaKa3aHUe
3a KpaKy JIMYHOTO UMYILIECTBA IPAXKJaH COCTABIISIIO OT MATH J0 LIECTH JIET JTUIICHHUS
cB0O0OJIBI, @ MpU oTsAryarimmx odcrostenbcTBax ("Kpaxa, coBepiieHHass BOPOBCKOM
MalKOW WM MOBTOPHO") - OT IIECTH M0 ACCATH JieT. 3a pa30oil yCTaHaBIMBAJIOCH
HaKa3aHWe B BUJE JUIIEHUS cBOOOABI Ha cpok oT 10 mo 15 mer ¢ koHduckarmeit
MMYIIECTBA, a IPH OTATUYAIOIIUX 00CTOATENhCTBAX - OT 15 10 20 set ¢ koHpuckaruei
umyniectBa. [Ipu 3ToM ObUTM M3MEHEHBI MOHATUS Kpaxku U pa30os. Kpaxei crano
Ha3bIBaThCS TAHOE WJIM OTKPHITOE XHUIIlEeHHWE UMyInecTBa. Pa30oii ke ompenensiics B
Vka3ze kak "HamaJeHHe C IeJIbI0 3aBlaJIeHUs YyKUM HMYIIECTBOM, COCIUHEHHOE C
HAaCUJIMEM WM yrpo3od npumeHeHus Hacwius'. [Ipum 3TOM XapakTep Hacuius He
yka3biBajicss. OHO MOTJIO OBITh U HE OMACHBIM JJISl )KM3HU U 370POBbS, MOCKOIBKY
cpeny KBaIU(DUIMPOBAHHBIX BHUIOB OSTOTO TPECTYIUICHUS MPEayCMaTpUBAJICS
"pa3boif, COENMHEHHBIH C HACWJIMEM, OINACHBIM ISl JKU3HU U  3J0pPOBbS
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MOTEPNEBUIETO, WIN C YrpO30il CMEPTHIO WM TSXKKUM TEIECHBIM MOBPEKICHUEM .
Takum oOpa3om, moHsTHE Tpabexka Hcue3no U3 3akoHa. OHO pacTBOPUIOCH B
MIPU3HAKAX KPakH U pa30osi.

Hopwmbl 00111ecor03HbIX YKa30B oT 4 utonst 1947 r. He ObUTM UHKOPHIOPUPOBAHBI B
TeKCT YrojoBHOro kojekca PCOCP (B 3TO BpeMmsi aKTUBU3UPOBAIacCh MOJATOTOBKA
Yronosuoro kogaekca CCCP*(510)). IlocranoBnenuem Ilnenyma BepxoBHoro Cyna
CCCP or 22 asrycta 1947 r. 611 yTBEpKIEH NEpeueHb cTaTell YTOIOBHOIO KOJIEKca
PC®OCP, xoTopble HE MOIEKAIN MPUMEHEHUIO. XHUIIEHHE TOCYJIapCTBEHHOIO WIIH
00I111eCTBEHHOTO UMYIIIECTBA, COBEPILIEHHOE B 10001 hopme, KBaTU(DUITMPOBATIOCH TIO
Vkazy or 4 wrona 1947 1. Uro kacaercs NPECTYIUIEHWM MPOTUB JIMYHOU
COOCTBEHHOCTH, TO TO YKa3y KBAIM(PHUIIMPOBATUCH TOJBKO Kpaxa U pa3doi, a B
OTHOILLIEHUU OCTAJNbHBIX MIpojospkan AeiictBoBath Konmekc 1926 r. Dto mopoauso
HOBYIO JUCIIPOTNIOPLUMIO B CaHKIMAX. TaK, €CIM Kpaka JUYHOIO MMYILECTBA MOTJa
noBJieub HakazaHue 10 10 jer numeHus cBoOOnbI, a pazdoit - nmo 20 jer, TO
MAaKCUMyM CaHKIIHH 3a MOLIEHHUYECTBO COCTABIISLI 2 TOJA, a 3a BBIMOIaTeNIbCTBO - 3
roja.

CypoBOCTh yKa30B BbIpakajgach HE TOJIBKO B OIPOMHBIX CpOKax JIUIICHUS
cB00OOIBI (Ha OHE OTMEHBI CMEPTHOM Ka3HH 32 XUIIEHUE 3TO HE TaK MOPAXKaIo), HO U
B COKpAlllGHUH BO3MOXHOCTH 11 auddepeHnranud OTBETCTBEHHOCTH |
VHIVMBHUIyaJIU3allUM  HakKa3aHWs. XHIIEHHUS  COLMAIMCTUYECKOIO  HMMYIIECTBA
HAKa3bIBAJIUCh HE3aBUCUMO OT UX (opMbl. MHUHHMMAIbHBIE pa3Mepbl CAHKIUN IO
obouM yka3zaMm ObuiM 3aBbillieHbl. Cyabl ObUIM BBIHYXKJEHBI dYalle NpuOeratb K
Ha3HAYCHUIO HIDKE HU3ILIETO Mpejeia CaHKIMM U K YCIOBHOMY OCYXJICHHIO, a B
MOCJIETHUE TOJbl CYIIECTBOBAHMS YKa30B Takas NpakTHKa crana mpeobdnagats. He
C1oco0CTBOBAJIO mudpepeHnmauu OTBETCTBEHHOCTH u COKpaIlcHUE
KBAUTU(DUIIMPYIONIMX MPU3HAKOB, a TaKXKe U3MEHEHHE uX cojepxaHus. K kpymnHomy
pasMepy XHIlleHHs Obla MpUpaBHEHA MO HAKa3yeMOCTH MpOCTas MOBTOPHOCTh. B TO
KE€ BpeMs YIOMHUHABIIHMICS B yKa3aX KBAIU(DHUIMPYIOMIMA TPHU3HAK COBEPIICHHUS
XUIICHUS] Oprann3oBaHHOM rpymnmnoi (maiikoil) Ilnenym Bepxosnoro Cyna CCCP B
MOCTaHOBJIEHUU OT 28 mast 1954 r. ucTosKOBan pACIIMPUTEIBHO KAK COBEPUICHUE
MPECTYIUICHHS "TIO MPEABAPUTENBHOMY CrOBOPY OPraHW30BaBLICHCS JJISL ATOW LEIU
rpynno aun”. TIOMBITKM TOJKOBAaHUS 3TOr0 NPU3HAKA HA OCHOBE TPAAULIMOHHOIO
MpeACTaBICHUs O alKke (OpraHM30BaHHOM rpymnre) ObUTM OTBEPTHYTHI KaK "BpeaHbIC
Y TIOPOYHBIE".

4. VK PCOCP 1960 e. o npecmyniienusx npomus cooCmeenHoCmu.

[Ipunarue B 1958 1. HOBbIX OCHOB YrOJOBHOTO 3aKOHOAATENIbCTBA W
MPOSIBUBIIASACS B 3TOT MEPHOJ TEHACHIMS K YKPEIUICHHIO MPHUHIMIA 3aKOHHOCTH B
00prO€ C MPEeCTyMHOCTHIO HAILIM OTPaXEHHE M B HOPMax YTOJOBHOIO KOJEKca
PC®CP 1960 r. 06 OTBETCTBEHHOCTH 3a MMYIIIECTBEHHbIC MpecTyruieHus. Ho eme
COXpaHsja CHIy OJHA M3 BAXHEHIIMX HICOJOTMYECKUX JOTM COLHAIU3Ma - O
MPEUMYIIECTBEHHON OXpaHE YrOJOBHBIM 3aKOHOM BCETO TOCYJapCTBEHHOTO U
OOILIECTBEHHOTO W O BTOPOCTEIIEHHOM 3HAUYE€HHUM 3aIIUThl JUYHOCTH U €€ MHTEPECOB.
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B cuity 3TOi KOHILIENIIMY aHAJIOTUYHBIE MPECTYIUICHUS MPOTUB COLMATUCTUYECKON U
JUYHOM COOCTBEHHOCTHM OBUIM pPa3MEIIeHbl B Pa3IUYHbIX TIJIaBaX YTOJIOBHOTO
kojnekca. ['maBa Bropas "lIpectyrieHus IpOTUB COIMATMCTHYECKON COOCTBEHHOCTH"
pacrojiarajach cpa3y e nocie rasbl "['0cy1apCcTBEHHBIE IPECTYIUICHUSA ', a TJ1aBa O
MPECTYIUICHUSIX MPOTUB JIUYHOM COOCTBEHHOCTH Ipak/laH Oblja OTHECEHA Ha MSTOoe
MECTO.

[Ipuoputer  3alUTBl  COIMAIMUCTUYECKOM  COOCTBEHHOCTH  CKpPYIYJIE3HO
coOnrofalics ¥ B YCTAaHOBIIEHMM CaHKIMM 3a OJUMHAKOBBIE NPECTYIUICHUS Kak
MPOCTOTO BHJIA, TaK U KBATU(PUIMpOBaHHbIEe. Tak, MaKCUMyM HaKa3aHUs 332 TIPOCTYIO
Kpaxy TOCYJapCTBEHHOTO WJIM OOIECTBEHHOTO HMMYLIECTBA COCTaBJsUl TpU Tofa
JUIIEHUS CBOOO/BI, a 32 TAKYIO K€ KpaxKy JIMYHOTO UMYIIIECTBA - JIBa roga. Haubomnee
TSOKKUN BUJ XUIIEHUS COLMAIIMCTUYECKOTO MUMYILIECTBA MyTEM Kpak HaKa3bIBAJICSA
15 rogamu numieHus cBOOOABI C KOH(PHUCKAIMEH UMYIIECTBA, a MOCJe BBEACHUSA 25
utoist 1962 r. cr. 93.1 VK 3a kpaxy u apyrue XumeHus: B 0co00 KPYMHBIX pa3zMepax
Morja ObITh NpPHUMEHEHAa CMEpTHas Ka3Hb. MakcHMyM jK€ Haka3aHUsl 3a Kpaxy
JUYHOrO wuMyulectBa coctaBisi 10 ner numenus cBoOoAbl € KOH(HUCKanuein
umymiectBa. Cpenn (opM  XHIEHHS COLMAIMCTUYECKOW COOCTBEHHOCTH OBLIN
MpPEAYCMOTPEHBl TPUCBOEHUE, pacTpaTa U XUIIEHHE IyTeM 3JI0yNoTpeOiIeHus
CIIy’)KEOHBIM TOJOX€HHEM. AHAJIOTUYHBIX COCTaBOB HE ObUIO B TJaBe O
MPECTYIUIEHUSIX TPOTUB JIUUYHON COOCTBEHHOCTH.

[Tepexon K pbIHOYHON SKOHOMHUKE, 3akperuieHne B Konctutyuu PO npunnumna
paBHOW TIPAaBOBOM OXpaHbl BceX (HOpPM COOCTBEHHOCTH CHETAIA HETEPIUMBIM TaKOe
nosioxxenue. [losTomy eie 10 npuHATHS HOBOTO KojAekca deaepaibHbIM 3aKOHOM OT
1 wurong 1994 1. ObulM BHECEHbl H3MEHEHHS] B HOPMbI 00 HMYIIECTBEHHbIX
npectymienusx Kogekca 1960 1. ['maBHbIM M3 HUX SBWJIOCH OOBEAMHEHUE
napaieNbHbIX HOPM. DTOT 3aKOH HOCHJI MPOMEXYTOUYHBIM XapaKTep U UMENT MHOTO
CXOJICTBA C MOATOTOBIEHHBIM NpoekToM Konekca.

1.3.JIexns Ne3 (1 4.)
Tema 3 O0beKT U MpeaMeT MPeCcTYIJIEHWId MPOTHUB COOCTBEHHOCTH — 2 4.

1.3.1 Bonpocsl Jeknum:

1. CoO6CcTBEHHOCTh Kak OOBEKT mpecTyrieHus. OOBEKT HUMYIIECTBEHHBIX
npecTtymiennidi. PoioBoit, BUAOBOM U HETIOCPEACTBEHHBIN O0OBEKTHI.

2. UMymiectBO Kak TMpeAMET TMOCATaTeNbCTBA B MPECTYIUICHUSAX TPOTUB
cooctBeHHOCTH. [Ipu3Haku npeameTa XulieHus: GU3NIECKUil, IKOHOMUIECKUH,
oOnamanue MOTPeOUTETHCKOM CTOMMOCTBIO, OPUIUYECKUN (TTPUHAJIC)KHOCTD,
MPaBOBOE COCTOSTHHUE).

1.3.2 KpaTtkoe coaep:xkaHue BOIPOCOB
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1.Cobcmeennocms kax 00vexkm npecmyniienus. O0beKm umyujecmeeHHbix
npecmynnienuil. Pooosotl, 8100601 u HenocpeoCcmeeHHblll 00beKmbl.

VYToJ0BHO-TIPaBOBasi 3allliTa COOCTBEHHOCTH - OJHA W3 KOHCTUTYLHOHHBIX
rapanTuil paBa codctBeHHOCTH. CormacHo cT. 8 Konctutymuu PO "B Poccuiickoit
denepanu  OpU3HAIOTCA W 3alUIIAIOTCS  paBHBIM ~ 00pa3oM  YacTHas,
rOCy/JapCTBEHHAsl,  MYHHIIMIIadbHAsi W  WHbIE  (QOPMBI  COOCTBEHHOCTH'.
[locsirarenbcTBa HAa COOCTBEHHOCTh - TPAJAMIMOHHBIE TMPECTYIJIEHUS B CTPYKTYpe
YyTOJOBHOTO 3aKOHA JI000T0 rocyaapcTBa. BmecTe ¢ mocsraTenbcTBaMy Ha JIMYHOCTD,
0COOEHHO ¢ yOuiicTBamu, MPECTYIUICHHUS] TPOTUB COOCTBEHHOCTH, XUIICHUS MPEKIE
BCEro, ObUIM CaMbIMU TEpPBBIMU MPECTYIJIEHUSMU, C KOTOPBIMH CTOJIKHYJIOCH
yesioBeyecTBO. OHM BO3HUKIIM C MOMEHTA MOSIBICHHS] COOCTBEHHOCTH, TPU3HABAIHCH
MPECTYIMHBIMU BCEMU 001IECTBEHHO-93KOHOMHYECKUMHU dbopmanusamMu U
rocy/lapCcTBaMu; MpPECTYIHbl M HakKa3zyembl MOBCEMECTHO U cedyac. B Hacrtosiee
BpeMsl MPECTYIUICHHUs] MPOTUB COOCTBEHHOCTH cocpenoToueHsl B Ti. 21 YK P® u
BKJIIOYArOT B ce0s1 11 cocTtaBoB, mpeaycMoTpeHHbIX cT. 158-168 YK PO.

Tak ke TpaAUIMOHHO MOCATATEIbCTBA HA COOCTBEHHOCTh MPUBIIEKAIOT K ceOe
BHUMaHUE Yy4YeHbIX. B umncie Hanbonee KpymHBIX HCcleoBareneil mnpobdieM ux
kBanudukauu cieayet Ha3Bath A.I'. be3sBepxoa, A.U. boiiosa, I'.H. bop3enkoga,
B.B. Bexknenko, B.I1. Bepuna, B.A. BnagumupoBa )54 1O.W. JIsmyHoBa,
b.B. Bomkenkuna, E.B. Bopomminna, JILJ. 'ayxmana wu  C.B. MakcumoBa,
M.A. T'enbdepa, C.A. EmuceeBa, B.B.Epakcuna, C.M. Kouou, I'.A.Kpurepa,
B.B. Mansiesa, I1.C. MatsimeBckoro, H.W. [Tanosa, B.U. ITnoxoBy, 3.C. Tendosa,
N.C. TumkeBuuan C.W. Tumkesuy, B.U. Tkauenko, B.C. Ycrtunona, A.B. lllynbery u
ap. OaHako HECMOTps Ha TO, UYTO HAy4YHbIE MCCIEIOBAHUS TOSABISIIOTCA C
NEPUOJUYHOCTRI0O B JBa-TpU TOJa, a TO U MEHbIE, HEKOTOpble MPOOIEMBI
KBATU(DUKAIIUU U TPAKTOBKH MPECTYIICHUH MPOTUB COOCTBEHHOCTH OCTAIOTCSI OCTPO
IUCKyCcCHOHHBIMH. [lepBoil cpenm HHX clieqyeT Ha3BaTh MpobiieMy O0ObeKTa
MOCSTaTeIbCTB HA COOCTBEHHOCTb.

Pasymeercsi, moHumaHue OOBEKTa AHATM3UPYEMOM TPYNIbl MNPECTYIUICHUI
0a3upyeTcsi Ha TOJIOKEHHUSAX 3aKOHOAATeNlbCcTBA. [J1aBa, B KOTOpOW pa3MELICHBI
COOTBETCTBYIOLIME  MOCATATENbCTBA,  HasbiBaercss  "lIpecTymneHus  mpoTuB
cooctBeHHocTH". Takum 00pa3oM, U OOBEKT MPECTYIUICHUM CJIEAYeT CBA3BIBATH C
coOctBeHHOCThIO. HO Kkak pa3 3aech W HauumHAKOTCS MOpoOiembl. MHorue
COBpPEMEHHBIE UCCIIEAOBATENIN OTPAHUIMBAIOTCS 001Iel Ppa3oit 0 TOM, 4TO 0OBEKTOM
MIPECTYIUICHUH SIBJISIOTCS OTHOIICHHUS COOCTBEHHOCTH, BBICTYMAIOMICH B JIIOOOW M3
MIPEIyCMOTPEHHBIX 3aKOHOM (OPM.

Opnako moHATHE "COOCTBEHHOCTBH' TPAKTYEeTCS B YTOJIOBHO-IIPABOBOM Hayke
Mo-pa3HoMy. BbijieTuM HECKOJIBKO OCHOBHBIX MO3UIIUH.

CornacHo MepBOU (r11006aTbHO-?KOHOMHUYECKOM ) COOCTBEHHOCTh
OTOXKIECTBISAECTCA C HSKOHOMHUYECKHMMHU OTHOIICHHSIMU 10 TMPOU3BOJACTBY U
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pacrpeielieHUI0 MaTepUualbHbIX OJiar, T.€. POJOBOMl OOBEKT MOCATATENbCTB Ha
COOCTBEHHOCTb  IJIOOANM3UPYETCs, pACIIUpPSeTCs 10 YPOBHS SKOHOMHUYECKHUX
OTHOIIEHHWH (WJIM YPOBHS HaJIpOJOBOr0 OOBEKTA, KOTOPBIM XapakTEpeH B LEIOM IS
Bcero pasnena VIII YK PO®). IIpu s3TomM mpaBo COOCTBEHHOCTHM KaTErOPUYECKH HE
BKJIIOYAETCS B POJAOBOM OOBEKT M B NOHATHE cOOCTBeHHOCTU. [locmoTpuM Ha
TUMUYHBIE  (QOPMYTUPOBKA OOBEKTAa TPECTYIUICHUH TPOTUB COOCTBEHHOCTHU
MPEACTABUTEISAMHU 3TOUN IPYNIIbI YUECHBIX.

Tak, I'.H. bop3enkoB momaraer, 4To COOCTBEHHOCTh NPEICTABIISIET COOOM
"0OIIeCTBEHHBIE OTHOIIEHUST B cdepe pachpeneneHus MaTepuaabHbIX —Ofar,
MpelHa3HAuYeHHBIX Il MHAMBUAYAJbHOTO WJIM KOJJIEKTUBHOTO MOTpeOIeHUs 00
JUISL OCYLIECTBIICHHS ITPOU3BOACTBEHHON AesrenbHOCTH . M nanee: "Henb3s cunrars
HEIMOCPEACTBEHHBIM OOBEKTOM MPECTYIICHUS] CyObEKTUBHOE MPABO COOCTBEHHOCTH,
VHJVBHIyaJIbHbI MMYIIECTBEHHBIM MHTEpec. C TOYKH 3PEHHSI TEOPUU YTOJIOBHOTO
npaBa 0ObEKTOM IMPECTYIIIEHUS] BOOOIIE HE MOXKET OBbITh MPAaBO HU B OOBEKTUBHOM,
HU B CyOBEKTHMBHOM CMbIcie. Takasg pojib OTBOJIUTCS TOJBKO OOIIECTBEHHBIM
OTHOLLEHUSIM "

biu3zka k maHHOW mo3uiuu W Touka 3peHus A.JO. OunaHeHKO, KOTOpBIA
numetr: "OObEKTOM XHUIIEHUS YYXKOr0 UMYIIECTBA  SIBJISIOTCS  OTHOIICHUS
COOCTBEHHOCTH, CBS3aHHBIE C MOPSJAKOM paclpenesieHus MaTephalbHbIX Onar B
rocymapctBe, mo moBomy wumymiectBa'. B.Il. Bepun pmaer He wMeHee oOiee
omnpeneneHue: OOBEKTOM XMIIEHHWN SBISIIOTCS OTHOILIEHUS COOCTBEHHOCTH, T.€.
"0OIIIECTBEHHBIE OTHOIIEGHUS B cdepe pachpeelieHus MaTepuanbHbIX —OJiar
KOJUIEKTUBHOTO WA WHIVWBHUIYaJIbHOTO MOJIb30BAHUA".

O.C. TeHuoB TpakTOBaJ POJIOBON OOBEKT MPECTYIICHUH, MPETYyCMOTPEHHBIX
1. 21 YK P®, kak cOOCTBEHHOCTh, T.€. KAK OCHOBHYIO COIIMATIbHO-DKOHOMHYECKYIO
KaTeropuio oOILECTBa, "KOTOpas OXBATbIBAET PEAJIbHOE MPUCBOCHHE MaTEpUaTbHBIX
O5ar B MpPOM3BOACTBEHHOW WJIM MOTPEOUTENhCKOM cepe (B 3aBUCUMOCTH OT TOTO,
MMEIOTCS JIU B BUY CPEACTBA MPOU3BOJICTBA WJIU MPEIMETHI MOTPEOICHUS) U BMECTE
C TEM B pachpeienuTenbHOl cdepe (COOTBETCTBEHHO peaM3allul JIOAbBMHU CBOUX
CrocOOHOCTEHN K TPYy Ha OCHOBE BRIOOpA poja AESITEIbHOCTU UK TTpodeccun)”.

[To muennto FO.U. JIsmyHoBa, mpectyrienus, Bxogsume B 1. 21 YK PO,
MOCATAl0T Ha "OTHOLIEHUS COOCTBEHHOCTHM KaK SKOHOMHUYeckod karteropuu'. Ilpu
ATOM OH BBIJIEJISI CTATUYECKUI U TMHAMUYECKU MOMEHTHI cOOCTBEHHOCTH. [lepBblit
BBIpOKAET  CoCTOSIHUE  (AKTUUECKOH  paclpeiesieHHOCTH, IPUCBOCHHOCTH,
MPUHAJICKHOCTU OPYIUN U CPEACTB MPOU3BOJICTBA, UHBIX MAaTEPUAIBHBIX IIEHHOCTEHN
(Bemieil) rocy1apcTBy, MyHHUIIMIIATbHBIM OOpa30BaHUSIM, IOPUANYECKUM U YaCTHBIM
munaM. VIMEHHO B TakoM MOHMMaHMM COOCTBEHHOCTh M BBICTYNAeT OOBEKTOM
NpecTyryieHni, mpeaycMoTpeHHbix 1L 21 YK P®. JluHamMudeckuii MOMEHT
COOCTBEHHOCTH OTPaXaeT "COCTOSHUE €€ JBUKEHHUS TI0 BCEM CTAIUSIM IIPOU3BOACTBA,
pacrpeenenus... moab3oBanua’. CoOCTBEHHOCTh B JIMHAMHKE, MO MBICIH aBTOpA,
CTpalaeéT OT COBEpPUICHUSA TMPECTYIUICHUM, MpeaycMOTpeHHbIX T1i1.22 VYK PO.
CrnpaBesIMBOCTH paau CIIEIYET CKa3aTh, 4TO B 00Jie€ MO3AHEM 0 BPEMEHHU YUeOHUKE
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IO.U. JIanmyHOB yXe HE TaK KAaTeropuueH IMpU OMUCAHUM OOBEKTa MPECTYIJICHUMN
NPOTUB cOOCTBEHHOCTU. HecMOTpss Ha TO YTO U 3/€Ch OH OTAaBall MPEANOYTEHHE
HKOHOMHMYECKOMY NMOHUMAHUIO COOCTBEHHOCTH, OH TOBOPHJI U O €r0 IOPUIUYECKOM
COJIEpKAaHUU - MPABOMOYMSAX COOCTBEHHUKA. B 1emom xe, XxapakTepu3ys OOBEKT
aHanusupyemoil kareropuun npectymieHuid, FO.W. JlsmyHoB mmcan, d4YTO 3TO
"00IIIeCTBEHHBIE OTHOIIEHUS COOCTBEHHOCTH, COBOKYMHOCTH KOTOPBIX 0OOpasyer
SKOHOMHUYECKHM ©0a3uc POCCHIICKOTO OOIIECTBA, OCHOBY €ro ASKOHOMHYECKOU
CUCTEMBI".

biuska x nepBoit rpynmne u no3unus A.B. bpunnantosa u U.A. Knenuukoro,
3asgBISOMUX: "BUIOBBEIM 00BEKTOM mMpecTyIieHu#, coOpanHbix B 1. 21 YK PO,
MPUHATO CUYUTATh OTHOLIEHUS COOCTBEHHOCTH. DTO HE ClelyeT MOHUMATh B TOM
CMBICJI€, YTO 3TH MPECTYIUICHUS HEMPEMEHHO MOPAXKalOT MPaBO COOCTBEHHOCTH...
[IpaBo cOOCTBEHHOCTH BOOOIIE MOXKET OBITH HUKAK HE 3aTPOHYTO MPECTYIICHUEM
npoTUB coOCTBEHHOCTH. OTCIO/IA CIIEAYET, UTO MPECTYIUICHUS POTUB COOCTBEHHOCTH
MOPa)Kal0T OTHOLIEHHS] COOCTBEHHOCTH HE B IOPUIMYECKOM, a B 3KOHOMHUYECKOM
cmpiciie. CymecTBO 3TUX MPECTYIUIEHUN ONpenensercs HX OObEKTOM - OHH
CKJIa/IbIBAIOTCSI MO TOBOJY MPHUCBOCHUS U OOpallleHUsT MaTepuaibHBIX (TOYHEE -
MMYUIIECTBEHHBIX, T.€. OIIEHMBAaeMbIX JeHbramu) Onar". Crnemyer 3aMeTUTh, 4YTO
N.A. Knenuukuidi B Jpyrux paboTax MpeigaraetT HECKOJIbKO HHOE€ MNOHUMaHUE
0o0BbeKTa MPECTYIJICHUH MPOTUB COOCTBEHHOCTH; OHO MPHUBOJUTCS U AHATU3ZUPYETCS
HUXKE.

C U37105)KEHHBIM BbIIIE TOHUMAHUEM O0BEKTA MOCATATEeNbCTB HA COOCTBEHHOCTD
MHE COIJIaCUThCS CJIOkHO. lIpexae Bcero, Ha MOW B3IUIA, NMPECTYIUIEHUS MPOTHUB
COOCTBEHHOCTH, KaK MPaBUJIO, HE 3aTParuBalOT OCHOB SKOHOMUYECKUX OTHOIICHHH, a
MMEHHO OTHOIICHWI MO MNPOU3BOACTBY MAaTEpHAIbHBIX OJIar U HHBIX CTOJb K€
KpynHbiX. KoHeuHO, TOpsiAKy pacnpeneineHuss umMmyniectBa (OOIIECTBEHHBIM
OTHONICHHSIM B JTOM cdepe) ToKe NpHUMHSAETCS Yyiepd B pe3yiabTaTe dSTUX
MPECTYIUICHUI, KOJIb CKOPO BUHOBHBIN UTHOPUPYET 3aKOHHO YCTAHOBJICHHBIN PEXUM
npuoOpeTeHrss MMYIIEeCTBa; HO yHIepO ATOT - TOCIEACTBHE KyMYJISITUBHOE,
OTIAJICHHOE BO BPEMEHU U JIaJIEKO HE MEPBOro nopsiika. ['1aBHOe, 0JHAKO, HE B 3TOM
HEJ0CTaTKe, a B TOM, YTO HMBEJIUPYETCSA, HE 3aMedaeTcs aBTOpamMHu TOT yuiepo,
KOTOPBIA MPUUYUHAETCS KOHKPETHOMY COOCTBEHHUKY WJIM 3aKOHHOMY BIIQJIETIbILy, B
pe3yJpTaTe 4Yero OHU JIMIIAIOTCS BO3MOKHOCTH TOJB30BAThCSl HMYIIECTBOM,
MIPUHAUICKAILMM UM T10 TIPaBy U 3aKOHY.

Bropas no3unus (y3KO3KOHOMHYECKAs) TOXKE ONUPACTCS HA IKOHOMHYECKOE
coJiepaHue COOCTBEHHOCTH, XOTA YK€ HE TATOTEET K M100aTU3ali IKOHOMUYECKUX
OTHOLIECHHW, a TPAaKTyeT HMX B paMKax TPaXKJAHCKOIO 3aKOHOJATEIbCTBA, 3a
UCKJIFOUEHUEM TOTO, YTO MPaBO COOCTBEHHOCTH HCKIIOYEHO MPEACTABUTENSIMHU 3TOM
TPYIIIbI U3 MOHSATUS POJOBOr0 00BbEKTA MPECTYIICHU MPOTUB COOCTBEHHOCTH.

K »T0i1 rpynne nyxHO oTHecTn mo3unuto JI.JI. 'ayxmana, moJsiararoniero, 4ro
"MpU3HAHUE POAOBBIM OOBEKTOM MPECTYIJIEHUH MPOTUB COOCTBEHHOCTHU HMEHHO
OOIIIECTBEHHBIX OTHOUIEHWH COOCTBEHHOCTH, a HE IIpaBa COOCTBEHHOCTH M HE
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MPAaBOOTHOILLIEHU COOCTBEHHOCTH, OOOCHOBBIBAETCSI TEM, YTO OOIIECTBEHHbIE
OTHOILIEHHUS MEPBUYHBI U HAPYIUAIOTCS MPECTYIUICHUSMH B KOHEYHOM CUE€Te, TOrJa
KaK yKa3aHHbIE MPaBO W MPABOOTHOIIECHUS - BTOPUYHBI M HApYHIAIOTCS KakK Obl
"MmormyTHO".

Oty ke rpymmny npeactasiser no3uius O.A. ATOEBCKOM, KOTOpas MHILIET:
"COOCTBEHHOCTh €CTh CHCTEMa OOIIECTBEHHBIX OTHOIIEHUH, KOTOPhIE BO3HUKAIOT TIO
MOBOJYy BJAJICHUS, MOJIb30BAHUS UM PACTIOPSHKEHUS] UMYLIECTBOM COOCTBEHHHKOM
WJI UHBIM BJIAJENBIEM 3TOr0 UMYIIIECTBA".

Cornamasick ¢ TeM, 4YTO OTHOIIEHHUS COOCTBEHHOCTHM B H3JI0KEHHOM
NOHUMaHUM, O€3yCIOBHO, CTPaJal0T B pe3yibTaTe IMPECTyIUICHUH MPOTHB
COOCTBEHHOCTH M MOTYT BXOJWUTh B MOHSTHE UX OOBEKTA, 3aMedy, YTO, 10 MOEMY
MHEHHMIO, OHM OJHHM HE MCUEpIBIBAIOT 3TOT OOBEKT, a B PsAE CIy4aeB IPOCTO
HEJ0CTATOUHBI AJIi TOTO, YTOOBl KOHCTaTUPOBATh MPECTYMHOCTh AesiHus. Peub uaer
MPEXK/E BCETO O CUTYaLMSAX HEIPABOMEPHOTO 3aBIAJCHUS MPABOM HA UMYIIECTBO, B
TOM YHCJIE UMYILECTBO HEBUKUMOE.

Jymaro, 4To B 3Ty Trpynmny Haao BKIOYUTh W no3unuio A.I'. be3Bepxona,
KOTOpBIM moJjlaraetr, 4yTo OOBEKTOM pPAcCMATPUBAEMBIX IMPECTYIJICHUH BBICTYNAIOT
MMYUIECTBEHHbIE OTHOIICHMS, MOHMMAaeMble KaK "KOHKPETHbIE 3KOHOMHUYECKHUE
OTHOIIICHUsSI COOCTBEHHOCTH, KOTOpbIE CKJIAJbIBAIOTCA B cdepe MNpOu3BOJCTBA,
pacnpenenenusi, oOMeHa 1 MOoTpedIeHUs 10 OBOY MCIOJIb30BAHUSI SKOHOMUYECKUX
Onar... VIMy1ieCTBEHHbIE OTHOIICHUSI COCTABIISIIOT OOBEKT OCO00Ml pa3HOBUIHOCTH
MOCATATENbCTB - UMYIIECTBEHHBIX MPECTYIJICHUH, UMEHYEMBIX B AeicTBytomeM YK
P® "mpectymnieHusMHU MPOTHB COOCTBEHHOCTH". YKa3aHHBIC MPECTYIHbBIC JCSHUS B
YCIIOBUSAX PHIHOYHOM SKOHOMHUKH MOCSTa0T 0OBIYHO HA UMYILIECTBEHHbIE OTHOLLIEHUS,
KOTOpbIE  MMEKOT  CTOMMOCTHOM  XapakTep, CKIAIbIBAKOTCA IO  ITOBOIY
MMYIIECTBEHHbIX Onar, oO0JaJaIuXx SKOHOMHYECKOW ¢opMoil ToBapa, H
CyOBbEeKTaMU KOTOPBIX SABJISIIOTCS IOPUAMYECKU PaBHBIE U HE3aBUCHUMBIE JIPYT OT Apyra
muua”. [Hutupyemslii aBTop npemnaraet Ha3zpath . 21 YK P® "UmyiectBeHHbie
MPECTYIUICHUS .

[IpuBenennas Boimie nmo3uius A.I'. be3BepxoBa Bpsi I MOXKET OBITH MPHU3HAHA
YAAuHOM, TJaBHBIM O0OO0pa3oM TOTOMY, 4YTO HENb3sl CBOJUTH BCE BO3MOXKHBIE
OTHOILIEHHUS MO MOBOAY 3KOHOMHUYECKMX OJar K HMYLIECTBEHHBIM OTHOIICHUSIM.
Kpome Toro, aBTop HemocieaoBaTeleH B omnpeneneHun odwvekra. Ha c. 125 Toit xe
paboThI OH YTBEPKIAET:

"XWIllEHUE eCTh MOCIATATENbCTBO HA MPABO COOCTBEHHOCTH (BBIAEIEHO MHOM. -
H.JL.). Ono 3akntoyaeTcs B MPOTUBONPABHOM HAPYIIEHUH BCEX TPEX MPaBOMOYUIN
COOCTBEHHUKA - BIAJICHUSA, IIOJb30BAHUA U PACIOPSHKEHUS, COEIMHEHHOM C
JTUIICHUEM COOCTBEHHUKA MPUHAJICKAIICH eMy BEIIH .

Tpertbs rpynna (rtopuandeckas) NpeacTaBIeHul 0 COOCTBEHHOCTH KaK OOBEKTe
MOCSTaTEIbCTB BBIPAYXKAETCS B MPU3HAHUU TOTO, YTO OCHOBOH POJOBOr0 OOBEKTa
MPECTYIUICHU JOHKHO CTaTh TO TOHSTHE COOCTBEHHOCTH, KOTOPOE JaeTcs B
IPAXKJIAHCKOM 3aKoHoAaTrenbcTBe. OOBEKT XMIIEHHMM W HMHBIX MOCSITaTeIbCTB Ha
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COOCTBEHHOCTh MPEACTABUTEIN OSTOM TMO3UIMU CBSI3BIBAIOT C IOPUIUYECKOM
KaTeropueil COOCTBEHHOCTH.

Tak, 3.A. He3namoBa JOBOJIBHO KAaTETOPUYHO YTBEPKIAET, YTO BHUIAOBBIM
OOBEKTOM  TMPECTYIUICHUH TNPOTUB COOCTBEHHOCTH  BBICTYNAIOT  OTHOILECHHUS
COOCTBEHHOCTH; IMPHU ITOM COOCTBEHHOCTH B cO0TBEeTCTBUM ¢ ['K PD nmoHumMaeTcst kak
"fopuAnYecKasl KaTeropusi, IpaBOOTHOILIEHUE, BO3HUKAIOIIEE MEXITY COOCTBEHHUKOM
UMYIECTBA M BCEMH OCTAJbHBIMHM YJeHamMH oOuiecTBa (HECOOCTBEHHUKAaMH) IO
MOBOAY BJIAJICHUS, TIOJB30BAHUS W  PACHOPSKEHMS NPUHALICKAIUM  EMY
MMYILECTBOM".

B.B. ManbIiieB Takke OTMEUYaeT, YTO BUJOBBIM OOBEKTOM MPECTYIUICHUH,
MMOMEIICHHLIX 3akoHomareialeM B 121 VYK PO, "gugarorcs OTHOIIEHUSA
COOCTBEHHOCTH, TO €CTh IpaBa (BbLAelieHO MHOW. - H.JL.) coOcTBeHHHKa MO
BIIAJICHUIO, NTOJIB30BAHUIO U PACTIOPSHKEHNUIO CBOMM UMYILIECTBOM .

Oty T1paktoBKy pazgenstor AWM. Papor, O.b.I'yces, b.Jl. 3aBuos,
A.IIL. KopoTkoB, M.H. CarocapeHko, A.TI. CeBp1okoB, N.I'. ConoMoHEHKO,
P.3. Abnynrasues.

[IpakTruecku Tak >K€ OMpPEneNsyl POAOBOM OOBEKT MPECTYIJICHUH MPOTUB
cooctBenHocTy U A.H. UrnatoB, n1o0aBngBIINii, TpaBaa, K YKa3aHHOMY BBILIE €I1I€ U
MPaBO 3aKOHHOTO MPUOOPETEHUS UMYIIIECTBA.

Ilo moemMy MHEHMIO, NMPEICTABICHHAs IMO3MIMSA, KaK U y3KOIKOHOMMYECKa,
HOCHUT OTPaHUYEHHBIN XapakTep, TOJbKO C TOYHOCTHIO 0 HA0OOPOT.

Hakonen, uerBepras rpymnmna (3KOHOMHUKO-IOPUIUYECKAs)) MPEACTABICHUN O
COOCTBEHHOCTH KaK 00 OOBEKTE MPECTYIUICHWH MBITACTCS COCIWHUTH MO MEHBIICH
Mepe JIB€ W3 MPUBEACHHBIX BbILIE (00S3aTENBHO BKIIOUAETCS IOPUAMYECKOE MU
AKOHOMHUYECKOE MIOHUMaHUE COOCTBEHHOCTH).

Tak, O.®. [llumoB nucan: "[lockoabKy COOCTBEHHOCTh MPEICTABISAET COOOM
SKOHOMUKO-IIPABOBOE MOHSATHE, MO0, BOCIPUHUMAEMAsl KaK YHCTO HKOHOMHUYECKOE
SBJICHUE W HE TOJKPEIUICHHAs] MPaBOM, OHA MPEJICTaBIsET COO0N (PUKIIUIO, MyCTOM
3BYK, TO BCSIKO€ MOCSTaTeJIbCTBO HAa COOCTBEHHOCTb OJHOBPEMEHHO SIBIISIETCS U
MOCATATEIHLCTBOM Ha MPaBO COOCTBEHHOCTH".

C wum cornamaercs C.M. Kowon, 3ameuaronuit: "...IIpusHaTh 0O0OBEKTOM
MPECTYIUIEHUS] COOCTBEHHOCTh TOJIBKO KaK 3KOHOMHMYECKYH) KAaTErOpUI0 - 3HAYUT
UTHOPUPOBaTh (HaKT HapYIIECHUS TMPABOMOYMN, NPHUHAJICKANUX [0 3aKOHY
COOCTBEHHUKY (WJIM MHOMY BIIaJENbILy)".

I[Ipumepno k Takomy ke BbiBogy npuxoaut u C.A. Enucees,
MPOAHAIM3UPOBABIININ B3IJIA/Ibl BUJHEUIINX PYCCKUX JIOPEBOJIIOIMOHHBIX YYEHBIX
(M. HaymoBa, H.A. HexmiogoBa, W.A. ®oitaunkoro, H.C. TaranmeBa u gap.) Ha
COOCTBEHHOCTh KakK 00BEKT mocsratenbcTB. OH otmeuaet: "...Ilpectyrienue npoTus
coOCTBEHHOCTH (B 000U ero Qopme, MPeayCMOTPEHHON YTOJOBHBIM 3aKOHOM)
ABIIAETCA JACSHUEM, MNPUYMUHSIOMMUM YyIIepd Kak 3KOHOMUYECKHM OTHOUICHHSIM
COOCTBEHHOCTH  (CYyOBEKTHO-OOBEKTHBIM,  CYOBEKTHO-CyOBEKTHBIM), TaK |
npaBoMounsiM coOcTtBeHHHMKa. OHO HapymaeT Kak (DaKTUYECKYyI0 CTOPOHY
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OTHOILLIECHUW, XapaKTEPU3YIOLIUX MPUHAIEKHOCTh OO0BEKTa  OMpPEAEICHHOMY
CyOBEKTY, TaK M FOPUANYECKOE COJEPKaHUE 3TUX OTHOIICHUN".

A.N. boiitioB  Takke TojiaraeT, dro "NM000€ MpecTyIsIeHHE IPOTUB
COOCTBEHHOCTH OJHOBPEMEHHO NeOpMHUpPYET U COLMAIBLHOE COJACpPXKAHUE -
0O0I1IECTBEHHOE OTHOILIEHHE COOCTBEHHOCTH, U MPABOOTHOILIEHNE COOCTBEHHOCTH Kak
HEKYIO IOpUANYECKYI0 (OpMy €ro peanusaiuu’’, U onpeaenser oObeKT XUIEHUs KakK
"COOCTBEHHOCTb, T.€. OOILECTBEHHbIE OTHOILIEHUSA IO TMOBOJNY HMYIIECTBA,
IOPUJINYECKH BBIPAXKAIOIIUECS B BHJAE NPABOMOYMN BJIAJACHUS, IOJB30BAHUS U
pachopsiKeHUs 3THUM HMMYLIECTBOM, KOTOPbIMU o00Janaer COOCTBEHHMK, H B
00S3aHHOCTU  JOPYrMX JUI  (HECOOCTBEHHUKOB) BOCIPUHMMATh YyKa3aHHBIE
MIPaBOMOYHMS KaK JIOJXKHOE U HE MPENSATCTBOBATH UX OCYILIECTBICHUIO" .

bnusko x sToit medunMmmMm omnpeneneHue BumoBoro odOwekta I.JI. Kpurep:
"Bu10BBIM OOBEKTOM MPECTYIUIEHUH MPOTUB COOCTBEHHOCTHU SIBJISIOTCSI OTHOLICHUS
COOCTBEHHOCTH B cdepe NpPOU3BOJCTBA, MOTPEOJICHUS U  pacHpeeIeHUs
MaTepUalbHbIX Ojar, BKJIIOYAIOIIME TMpaBa COOCTBEHHHKAa [0  BJIAJCHHIO,
MTOJIb30BAHUIO U PACHOPSKEHHUIO CBOMM MMYILECTBOM, a TAK)Ke MpaBa JIMIA, XOTS U He
ABJIAIOIIETOCS]  COOCTBEHHHMKOM, HO  BIIQJCIOLNIET0 HMYIIECTBOM Ha IpaBe
XO03MCTBEHHOIO BEACHUS, ONMEPATUBHOIO YMPABICHUS JUOO MO MHOMY OCHOBAHMIO,
MPEAYCMOTPEHHOMY 3aKOHOM WJIM UHBIM IPABOBBIM aKTOM .

OTUM NO3UIMH 10 TOBOJY O0BEKTa MPECTYIUICHUM MPOTUB COOCTBEHHOCTH HE
ucuepnsiBatorcs.  CyllecTByeT e€mie OJHa rpynmna MHEHUW (Ha30By €€
aJbTEPHATUBHOM), O KOTOPOM HEJIb3s HE CKa3aTh.

Tak, W.A.Knenuukuii mnomaraer, 4Tto OOBEKTOM TMPECTYIUICHUH TPOTUB
COOCTBEHHOCTH CJIEAYeT MpHU3HATh UMYIIeCTBEHHBIE MpaBa. "CoOCTBEHHOCTh (HU Kak
AJIEMEHT OOIIECTBEHHON SKOHOMUYECKOW CHCTEMBbI, HU KaK CyOBEKTUBHOE IPaBO
COOCTBEHHOCTH) HE MOXET M HEe JOJDKHA IIOHMMAThCsi B KadyeCcTBE OOBEKTa
MPECTYIUICHU, HA3bIBAEMbIX B COBPEMEHHOM POCCHICKOM IpaBe "MPEeCTyIUICHUSIMU
MPOTUB COOCTBEHHOCTH .

[Ipumepno o0 stom xe numer B.B. Beknenko: "...IlpumenurensHo k ri. 21
YK P® "llpectymienusi mpOTUB COOCTBEHHOCTU' yTOJOBHBIM 3aKOH (PaKTHUECKH HE
MPU3HAET HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH B KauyecTBe mpuopurera. HanpoTus,
HOpPMBI 3TOW TJIaBbl HaNpaBJ€Hbl HA HAKa3aHUE BUHOBHBIX B MPOTHUBOIPABHOM
3aBIQJICHUM YYy>XUM, T.€. HE MPUHAUICKAIIUM UM, HMYIIECTBOM, HE NpHaaBas
3HAUYEHHUS] TOMY, KTO U Kak M3 ero o0jajaTeseil mpiTaeTcsl UM BOCHoJb30BaThes". U
nanee: "HanmenoBanue ri. 21 YK P® "Tlpectrymienus npoTuB cOOCTBEHHOCTH' HE
COOTBETCTBYET €€ JIEHCTBUTEIBHOMY cojiepkaHuto. [1ockonbKy 3aduKkcupoBaHHBIC B
HEW cocTaBbl B OOJBIIEH YacTH OOpalleHbl K OXpaHE OTHOILIEHHWW TO TIOBOIY
MMYLIECTBA, CYMTAEM, YTO 3Ty IJIaBy CIEAyeT Ha3BaTh 'lIpecTyIuieHus NpPOTUB
Yy’KOro UMymiecTBa" U TEM camMbiM 00JIe€ TOYHO OINPEACIUTh OOBEKT U TMPEIMET
paccmaTpuBaeMmbix  mnpectyrieHuit".  IlosnHee B MoHorpadum, — 3aBepuias
dbopmynupoBanue cBoel mo3unuu, B.B. Beknenko ykaspiBaeT: "B kadecTBe 00bekTa
ATOI TpyNIMbl MOCATATENBCTB BHICTYHAIOT OTHOILIEHHUS 1O MOBOAY MPUHAIICKHOCTU
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TOMYy WIM HWHOMY (U3UYECKOMY WIM IOPUAMYECKOMY JUIy KOHKPETHOTO
MMYILECTBA...".

Jlnst Toro 9ToOBI pa3o0OpaThCsi B MPHUBEACHHON MAJIUTPE MHEHUMN, CIEeIyeT
0o0paTuUTbCs K TMO3UTHUBHOMY, a HMEHHO K TpPaXXJaHCKO-IPAaBOBOMY MOHSTHUIO
"cooctBeHHOCTR". B c1.209 I'K P®, B uwactHoctu, roBopurcs: "CoOCTBEHHUKY
MPUHAJICKAT MPaBa BIIAJICHUS, TTOJIB30BAHUSA U PACTIOPSIKEHUSI CBOMM UMYILECTBOM.
CoOCTBEHHMK BIIpaBE IO CBOEMY YCMOTPEHHIO COBEpIIaTh B OTHOIICHUH
MPUHAICKAIIETO €My UMYIIECTBA JIFOObIE JEHCTBUSI, HE MMPOTUBOPEUAIE 3aKOHY U
VHBIM IIPABOBBIM aKTaM U HE HAPYIIAIOIIUE MPaBa U OXPaHAEMbIE 3aKOHOM HHTEPECHI
JIPYTUX JIMI, B TOM YHWCJE OTYYXJaTh CBOE MMYIIECTBO B COOCTBEHHOCTH IPYTUM
JuLaM, MepelaBaTh UM, OCTaBasiCb COOCTBEHHUKOM, MpaBa BIaJCHUS, MOJIb30BAHUS U
pacropspKeHUsT MMYIIECTBOM, OTAaBaTh HMMYIIECTBO B 3aJ0r U OOPEMEHSTh €ro
JIPYTUMU CIIOCO0AMHU, pacropsKaThCsl UM UHBIM oOpazoM’.

VYka3zaHHbIE IPABOMOYHS CIEAYIOIINM 00pa3oM PaCKpbIBAIOTCS B TPaXKIaHCKO-
npaBoBoil Hayke: "[loa mpaBoMouYreM BiaJ€HUS MOHUMAETCS OCHOBaHHAsl Ha 3aKOHE
(ropuanuecku oOecredeHHas) BO3MOXKHOCTh HMMETh Yy ce0sl JaHHO€ HUMYIIECTBO,
COJIepXaTh €ro B CBOEM XO3siiicTBe ((akTHuecku oOjaaTh UM, YHCIUTh Ha CBOEM
Oanance u T.m.). [IpaBOMOUME MONB30BaHMS MPEACTABISAET COOOM OCHOBAaHHYIO Ha
3aKOHE BO3MOKHOCTBH AKCIUTyaTallid, XO3SHUCTBEHHOTO WJIM WHOTO MCHOJb30BaHUS
MMYIIIECTBA ITyTEM HM3BJICUEHHUS M3 HETO TMOJIE3HBIX CBOMCTB, e€ro morpedsnerus. OHo
TECHO CBSI3aHO C MPABOMOYMEM BIaJeHUs, MO0 MO oOIleMy MpPaBUIy MOXKHO
MOJIb30BAThCSl UMYIIECTBOM, TONBKO (akTuuecku Biagess wuMm. I[IpaBomoune
pacropsKeHUsT 03HAYAEeT AHAJIOTHYHYIO BO3MOYKHOCTH OIPENEICHHS HOPUIAYECKON
CynbObl HMYIIECTBA TYTEM HW3MEHEHHUS €ro MPUHAIJICKHOCTH, COCTOSHHS WIIH
Ha3Ha4YeHUs (OTUYXKIEHUE MO JOrOBOpY, Mepeaadya Mo HACIEICTBY, YHUUTOXKEHUE U
T.0.)".

IlepBblil BEIBOJ, KOTOPBIM MOKHO CII€JaTh U3 BBIIIECKA3aHHOTO, 3aKII0YAETCA B
CJIEIYIOIIEM: BCE IIPABOMOUHUSI COOCTBEHHHKA BO3HUKAIOT B OTHOLIEHUU UMYIIECTBA.
NMenHo OHO U cocpedoTauyuBaeT B ceO€ HSKOHOMUYECKOE  COJIEpIKaHUE
COOCTBEHHOCTH; COOCTBEHHOCTb, B TEpPBYIO O4Yepellb, O3HA4YaeT (PaKTUUECKYIO
MIPUCBOEHHOCTh MMYIIIECTBA KOHKPETHBIM JIMIIOM (FOPUAMYECKUM WU (U3UIECKUM).
Oxonomuctel B.M. Arees u B.H. lllepb6akoB mumryt: "COOCTBEHHOCTH - 3TO
CJI0KHas, MHOTOOOpa3Hasi CUCTEMAa OTHOIICHUM MEXY JIOJIbMH, UX 0OIIECTBEHHBIMU
00pa3oBaHUsIMU MO TMOBOJY MPUCBOEHUSA (OTUYKIEHHUS) CPEICTB MPOU3BOACTBA
(ycrmoBHil MPOU3BOJCTBA) U PE3YJbTATOB MNpou3BoAcTBa". M manee: "OTHoOmEHUs
MPUCBOCHUSA OTPAXKAIOT TE€ DSKOHOMHYECKHE CBSI3M MEXIY JIOJbMHU, KOTOPbIE
YCTAHABJIMBAIOT UX OTHOIICHUE K BEIIaM KaK K CBOHMM, KOIJa KTO-TO MUMEET MpPaBO
TOBOPUTH, YTO '"BTO - MO€", U TEM CaMbIM MOXET MPETEHJOBaTh Ha JTAHHOE
uMyIecTBo". M3BecTHBIN crienuanuct B 00acTu rpaxaanckoro mpasa E.A. CyxaHoB
oTMeYaeT: "DKOHOMUYECKOE COACpPKaHUE OTHOIICHUN COOCTBEHHOCTH 3aKJIIOYAETCH,
BO-TIEPBBIX, B TOM, YTO JIMLIO MPUCBAUBAET HEKUE MaTepHUaibHbIe Ojiara (MMYyILIECTBO,
BEILIM), KOTOpPBIE TEM CaMbIM OTUYXAAIOTCA OT Jpyrux Juil. OueBUIHAs CYTh
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MIPUCBOEHHUS 3aKJII0YAETCA B OTHOLIEHUU K IPUCBOEHHOMY MMYIIECTBY KaK K CBOEMY
coOctBeHHOMY. [IpH 3TOM MpHUCBOEHHE KAKOTO-TO UMYyUIECTBa (BEUIU) OAHUM JIUIIOM
HEN30€XKHO BJIEUET OTUYXACHHE 3TOr0 MMYLIECTBAa OT BCEX APYrHX JIMI, WHaYe
MIPUCBOEHUE TEPSET BCAKUM CMBICH... C 3TON TOUKM 3peHus Jt00asi cOOCTBEHHOCTh
(MpUCBOEHUE) SBISIETCS YaCTHOM, MO0 OGOpMIISET MPUHAAIEKHOCTh KOHKPETHBIX
Bellell KOHKPETHBIM JHlaM (CyObeKTaMm), B TOM YHWCJE, HallpuMep, rocyAapcTBY,
MOCKOJIbKY TOCJIETHEE KaK CAMOCTOSITENbHBIN CyOBEKT B 3TOM CMBICII€ IPOTUBOCTOUT
BCEM JpyruM cyObekTam. Bo-BTOpbIX, NpHUCBOEHHME MMYILIECTBA CBSA3aHO C
OCYILECTBIICHUEM HaJ HUM XO3SMCTBEHHOIO (3KOHOMHYECKOTO) IOCHOJCTBA, T.€. C
VCKJIFOUUTEIBHOW BO3MOYKHOCTBIO JIMIA, IPUCBOUBIIETO KOHKPETHOE UMYLIECTBO, 110
CBOEMY YCMOTPEHMIO pellaTh, KaKUM 00pa3oM 3TO MMYIIECTBO MCIOJIb30BaTh. [Ipu
ATOM TaKO€ JIUIO PYKOBOJICTBYETCSI COOCTBEHHBIMU MHTEpPECAMU, & HE YKa3aHUSIMU
VWHBIX JUL, HalpuUMep, OpraHOB TOCYJIapCTBA, ONpENeNss  HalpaBiICHUs
MCIIOJIb30BAHMS CBOETO MMYILIECTBA (KAKYIO €r0 4acTh IMyCTUTh B 00OPOT M Ha KaKHUX
YCIIOBUSAX, KaKyl0 OCTaBUTh B pe3epBe, KaKyl0 MOTpeOUTh U T.O.), B TOM YHUCIE
JIOMYCKas K €ro UCIOJIb30BaHUIO APYTUX JIUI] WM YCTpaHAsA UX OT 3TOro. B-Tperpux,
JIUI10, TIPUCBOUBIIIEE UMYIIIECTBO, MOTyYaeT HE TOJHKO MPHUATHOE "Oaro" oOnmagaHus
UM KaK CJEJICTBHE CBOETO XO34MCTBEHHOTO TOCIOACTBA HaJ HMYLIECTBOM.
OnHOBpEMEHHO Ha HEro BO3JIaraeTcs M Opemsi cojep:kaHusi COOCTBEHHBIX BEIICH:
HEOOXOJIMMOCTh OCYUIECTBIICHHUS PEMOHTa M OXpaHbl; HECEHHWE PHUCKA CIydalHOM
rudeNd Wi MOpYM OT MPHUYMH, 332 KOTOPhIE HMKTO HE OTBEYAET, a TAKXKE pUCKA
BO3MOJKHBIX MOTEPh OT HEYMEJIOr0 WM HEPALHMOHAJIBHOTO BEACHUS CBOMX el
(BIUIOTH 710 pa3opeHus U OaHKPOTCTBA)".

O6 stom e oOpasno mumetr u P. Mcmarunos: "B camom o6miem Buue
COOCTBEHHOCTh MOYKHO OIpPEACIUTh KAaK OTHOIIEHHWE WHIMWBHUAA (KOJJIEKTHBA) K
MpUHAUICKAILIEH €My BelM Kak K coOCTBeHHOH. COOTBETCTBEHHO, BCE IpYyrue
OTHOCSITCSI K 3TOM BELIM KakK K 4yXou, UM He mpuHaaexauei. Takum oOpa3zom, Ha
OJIHOM TIOJIFOCE ATOTO OTHOUIEHUSI BBICTYHA€T COOCTBEHHHUK, KOTOPBIH OTHOCHUTCS K
BEILIM KaK K CBOE€H, HA JPYroM - HECOOCTBEHHUKH, KOTOPbIE 0053aHbl OTHOCUTHCS K
ATOM BEIIM KaK K Yy>KOW M, CIelI0BaTelbHO, BO3JAEPKUBATHCA OT KAaKUX Obl TO HH
OBLIO MOCSTaTeNbCTB HA BOJIIO COOCTBEHHUKA" .

H.I'. VIBaHOB, TOBOPsi 0 COOCTBEHHOCTH U SIBHO AMOILIMOHAJILHO MPEYBEINUNBAS,
JOXOAUT A0 TOJHOTO OTOXKIECTBIEHUA €€ ¢ mpucBoeHueM: "CoOCTBEHHOCTh - 3TO
MIPUCBOEHUE, KOTOPOE KaK TAaKOBOE CYHIECTBYET M OCYILUECTBISECTCS HA 3aKOHHOM
ocHoBaHUU. COOCTBEHHOCTH - "3TO MOe€", TO, YTO NPUHAMICKUT UHAUBUIY WU
COOOIIECTBY MHJMUBHUIOB, U TO, YTO OTTOPraTh 0€3 COOTBETCTBYIOUIETO MPAaBOBOTO
OCHOBaHUS HENb34 .

B  ropuandeckoM  CMBICIE€  OTHOUIEHWE IPUCBOECHHOCTH  MMYLIECTBA
3aKpEIUISIETCS. U pea3yeTcsl B TPEX M3BECTHBIX IMPABOMOYMSIX - BIAJCHUS,
MOJIb30BAHUSI U PACIIOPSKEHUS UM.

Hymaro, uro B.B.Bekienko 1paB, Korna yTBEPKIAET, 4YTO 'TPaBO
COOCTBEHHOCTH €CThb HEUTO OOJblIee, YeM COBOKYIHOCTh IpaB IO BIAJICHHUIO,
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MOJIb30BAHUIO U PACHOPSIKEHUIO UMYIIIECTBOM, ITOCKOJIBKY, JaKE MEpPeaB 3Ty TpUaLy
MpaB, CYOBEKT MO-TIPEKHEMY sBJseTCs coOCTBeHHMKOM'. Ha 3To ke, cOOCTBEHHO,
yka3piBaeT U E.A. CyxaHoB: "V coOCTBEHHHKA OJHOBPEMEHHO KOHIIEHTPUPYIOTCS BCE
TPU HA3BAHHBIX MIPABOMOYMS (ITPABOMOYHUSI BIAJCHUS, MOJIb30BAHUS U PACTIOPSKEHUS
umyniectBoM. - H.JI.). Ho mopo3Hsb, a uHOTIa ¥ BCE BMECTE OHU MOTYT IPUHAJIEKATh
U He COOCTBEHHUKY, @ HHOMY 3aKOHHOMY (TUTYJBHOMY, TO €CTh OMHMPAIOIIEMYyCsl Ha
OTpezieNIEeHHOE IOPUINYECKOEe OCHOBAHUE - TUTYJI) BIAJIEJbIly UMYIIECTBA, HAPUMED
apennatopy. IlocmegHuii He TONBKO BIaJA€ET M TMOJB3YETCAd HMMYLIECTBOM
cOOCTBEHHUKA-apeHI0AaTeNs 110 JOTOBOPY C HUM, HO M BIIpaBe C €ro COIIacus ClaTh
UMYIIECTBO B TMoAHaeM (cybapeHnay) ApyroMy JHIy, BHECTH B HMYIIECTBO
yIIy4IIeHUS, CJIEI0BATENbHO, B U3BECTHBIX paMKax pacnopsiautbes uMm. Mrak, cama mno
cebe "Tpuama"' TMpPaBOMOYMHI €Ille HEIOCTAaTOUYHA JJIsI XapaKTEPUCTUKUA TIPaB
coOcTBeHHUKa. [IpaBoMOumnsi COOCTBEHHUKA YCTPaHSIOT, MCKIIOYAIOT BCEX JIPYTUX
JUIl OT KaKoro-i1n0o BO3JIEUCTBUS HA MPUHAICKAIEE €My MMYILIECTBO, €CJIM Ha TO
HET ero BOJU. B oTiHMume OT 3TOro mpaBOMOYHMS MHOTO 3aKOHHOIO BIiajenblia He
TOJIKO HE HUCKJIIOYAOT MpaB Ha TO K€ HMMYIIECTBO CaMOro COOCTBEHHHKA, HO U
BO3HUKAIOT OOBIYHO MO BOJIE TOCJIEAHETO U B MPEAyCMOTPEHHBIX MM mpenenax”. B
oosiee mo3gHeM 1o BpemeHu u3gaHuu E.A. CyxaHoB 100aBJISIET K CKa3aHHOMY:
"Jleno, ciaeaoBaTeNbHO, 3aKII0YAETCA HE B KOJIMUECTBE U HE B HA3BAaHUU MTPABOMOYMIA,
a B TOM MEpe PeajbHOW HOPUINYECKOW BIIACTA HAJl CBOMM HMYILECTBOM, KOTOpas
MPEAOCTABIISIETCS. U TAPAHTUPYETCS COOCTBEHHUKY JIEUCTBYIOIIUM MPABOMOPSAIKOM. ..
C »TOil TOUKM 3pEHHMs TJIaBHOE, YTO XapaKTEpU3yeT MPAaBOMOYMS COOCTBEHHHKA B
POCCHUIMCKOM I'pa’KJAHCKOM TMpPaBe, - 3TO BO3MOXXHOCTh OCYLIECTBIISITh UX IO CBOEMY
yemorperuto (.2 cr.209 I'K P®), T1.e. camomy pemars, 4TO J€laTh C
MPUHA/UICKAIUM HMMYIIECTBOM, PYKOBOJACTBYSCh HCKIIOYUTEIBHO COOCTBEHHBIMU
WHTEpPECaMHU, COBEpIlas B OTHOUIEHMM STOTO HMMYIIECTBA JIOObIE JCHCTBUS, HE
MPOTUBOpPEUAIIUE, OJHAKO, 3aKOHY M WHBIM MPAaBOBBIM aKTaM M HE HapyLIAIOILIUE
MpaB M 3aKOHHBIX HWHTEPECOB JPYruxX JHI. B 3TOM-TO M COCTOUT CYLIECTBO
IOpUJIMYECKON BJIACTH COOCTBEHHUKA HaJ CBOEH BElIbIO".

Taxkum oOpa3zoM, eciiu CTPYKTYPHO MPEACTABUTh c€0e COOCTBEHHOCTh, TO OHA B
IpaXKIaHCKO-TIPAaBOBOM CMBICJIE BKJIIOYAaeT B Cce0sl AKOHOMHYECKOE COJEpKaHHE -
MMYIIECTBO U €ro MPUCBOEHHOCTh COOCTBEHHHUKOM (COOCTBEHHOCTh OTHECEHA
IPAXKJIAHCKUM 3aKOHOJATENIbCTBOM K BEIIHBbIM, MMYIIECTBEHHBIM IIpaBaM), U
MIPaBOBOE COJIEP)KAHUE - IPABOMOUHUSI COOCTBEHHMKA, @ UMEHHO IIpaBa Ha BIIAJICHUE,
MOJIb30BAHUE U PACHOPSDKEHHE 3TUM HMYIIECTBOM, a TaKXe HCKIIOUUTENbHOE,
TOJIBKO COOCTBEHHMKY IMpHUHAJUIEKAIEe MPaBO Mepe/laBaTh Ha3BaHHbIE MPABOMOYUS
ApyruM Juuam (ropuamdeckuM u ¢usznueckum). IIpencraBisieTcsi, 4To pa3phiBaTh
HSKOHOMHMYECKOE M TMpPaBOBOE COJIEP)KaHHE COOCTBEHHOCTH MOXKHO — TOJBKO
HCKYCCTBEHHO; B TOCYJapCTBE, MPOBO3IVIAILIAIONIEM 3allIUTy COOCTBEHHOCTH, OHU
CYLIECTBYIOT B €AMHOM KoMmIuiekce. Takum o00pa3oM, clenuanbHO BBIIEISEMOE
A.H. UrHatoBbIM npaBo 3aKOHHOTO npuodpereHus umymiectna (1. 3 cr. 212 'K P®D)
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KaK COCTaBHAsg YacTh OTHOIICHHH COOCTBEHHOCTH, MO MHEHHIO CIICI[UAJIUCTOB B
00J1aCTH TPaXKIAHCKOTO MPaBa, HE MOTYCPKUBACTCS U HE OTOBAPUBACTCS OT/ICTBHO.

[TocmoTpuM, 4YeMy K€ NPUYHHSAETCS BPed MPHU COBEPIICHUH MNPECTYIUICHUH,
npeaycMoTpeHHbix 1. 21 YK P®. B pe3ynbrate XUIIEHUH U IPYTUX KOPBICTHBIX
MOCATAaTeIbCTB HAa  COOCTBEHHOCTh  CTpaJaeT JKOHOMHUYECKass KOMIIOHEHTa
COOCTBEHHOCTH - PUCBOCHHOCTh UMYIIIECTBA COOCTBEHHHUKY, XOTs OHO, KaK MPaBHIIO,
(buzndYecKux n3MeHeHu He npereprieBaeT. COOCTBEHHUK JIMIIIACTCS B CBSI3U C 3TUM U
IOPUTAYECKON COCTABIISIONIEH COOCTBEHHOCTH - BO3MOXHOCTH OCYIIECTBIISITH J1000€
W3 Ha3BaHHBIX 3aKOHOM MpaBoMoumii. OJHAKO COOCTBEHHHUK BCE PaBHO OCTAaEeTCs
COOCTBEHHUKOM, MOCKOJIbKY TOJIbKO OH UMEET MPaBo MepeaTh MPaBOMOYHS Ha CBOIO
COOCTBEHHOCTh JPYTMM JHIlaM. B yKa3aHHBIX NPECTYIUICHUSX 3TO, pa3zymeercs,
HCKJIIOUCHO; BOJII COOCTBEHHHMKA WTHOPUPYETCS NpecTynmHukom. Jlaxke B
MOIIICHHUYECTBE, TJ€ MPOUCXOJIUT BHEIIHE JOOPOBOJIbHAS Tepeaadya HWMYIIECTBa,
BOJICU3BSBIICHUE COOCTBEHHHMKAa WM 3aKOHHOTO BJajenbla Je(EeKTHO: OHHU
JIEUCTBYIOT O] BIUSHAEM OOMaHa WM 3710yMOTpeOIeHUS TOBEPUEM.

B Takux xe npecTyIieHUsX, KaKk YHUYTOKEHNE WIN MOBPEXKICHUE UMYILIECTBA,
CTpamaloT cpasdy o0a KOMIIOHEHTa COOCTBEHHOCTHM - M JKOHOMHUYECKUM, U
FOPUIAYECKUM.

Ha ocHOBaHUU W3JI0’)KEHHOTO CUMTAIO, YTO POJIOBHIM OOBEKTOM MPECTYTUICHUMN
MIPOTHB COOCTBEHHOCTH SIBIIAECTCSI COOCTBEHHOCTh Kak YKOHOMHUKO-IIPABOBOE TTOHSITHE,
3aKrovaromeecss B (DaKTHYCCKOM M IOPUIWYECKONM TPHCBOCHHOCTH HUMYIIECTBA
KOHKPETHOMY (PU3MUECKOMY WIIH FOPUANYECKOMY JIMITY, UMCIOIIEMY B OTHOIICHUHU
ATOr0 HKMYIIECTBAa IPABOMOYHUS BIAJAECHUS, TOJb30BAHUS M PACHOPSIKEHUS H
obnagaroleMy HCKIIOUUTEIbHBIM MPAaBOM Ha Mepefady 3TUX MPaBOMOYHMM JPYyTUM
JIALIAM.

bnuskum k Moemy cunTaro onpeaeneHue noHaTus, fannoe H.B. BumnasikoBowu,
MPOIIEAIIEH B €ro BhIPA0OTKE MPAKTHUYECKU MO TOMY K€ MyTH, 4TO U si: "HMIMEHHO
COOCTBEHHOCTh KaK €IMHCTBO (OPMBI M COJAEpXKaHUSA, T.€. PETYIHPYyEeMOE
OOBEKTUBHBIM IPABOM OOIIIECTBEHHOE OTHOIIEHUE IO MOBOAY MNPHUHAIJICKAIIETO
(MPUCBOCHHOTO)  HMMYIIECTBA, HaJA  KOTOPHIM  COOCTBEHHUK  OCYIIECTBIISET
SKOHOMHYECKOE T'OCIIOICTBO TIOCPEICTBOM MpaBa COOCTBEHHOCTH - TApAaHTUPOBAHHOM
3aKOHOM a0COJIIOTHOM, UCKIIIOUHUTEILHOM, 00JIaaloIell CBOMCTBAMHY 3JIaCTUYHOCTH U
0eCCPOYHOCTH BO3MOYKHOCTH HaubOoJjiee MOJHBIM 00pa3oM BIIaJI€Th, MOJIL30BATHCS U
pacropspKaThCs  HUMYIIECTBOM, CJIEAyeT paccMaTpuBaTh B KadecTBE OOBEKTa
MPECTYIUICHU, MPeyCMOTPEeHHbIX r1aBoil 21 YK PO".

Cnenyer B TO xe Bpemsi cornnacutbest ¢ M. A. Knenunkum, B.B. Bekinenko u
A.T'. Be3BepX0BbIM B TOM, YTO MPECTYIJICHUS MPOTUB COOCTBEHHOCTH JICHCTBUTEIHHO
B OCHOBHOM HOCST XapakTep MMYIIECTBEHHBIX MOCATAaTEIbCTB, MOCKOJIbKY
Hampapj€Hbl MPOTHB KOHKPETHOro wumylnecTtBa. OaHAKO, BO-MEPBBIX, ATOMY
MMYIIECTBY B OOJBIIMHCTBE CIIy4yaeB HE MPUUYUHACTCS HUKAKOTO Bpeaa, dTo,
0€3yCIIOBHO, 00s3aTeNbHO MJIA JIIOOOr0 OOBEKTa MocsATaTelbcTBa. BO-BTOpBIX, B
pE3yNbTaTE MOCATATENBCTB MPUUUHSACTCS KOHKPETHBIN U PEATIbHBIN BPE COCTOSHUIO
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MPUCBOEHHOCTU 3TOr0 HMMYILECTBA COOCTBEHHUKY M BCEMl WJIM YacCTH TPUAbl €ro
nostHoMouni. COOTBETCTBEHHO, CTPAJAlOT OTHOIICHHUS COOCTBEHHOCTH B IICJIOM.
NIMeHHO OHU M BBICTYMAIOT 00BEKTOM MPECTYITHOTO MOCATaTeIbCTRA.

OOparmaer Ha ce0s BHUMaHHE (POPMYIUPOBKA, HCIONb30BaHHAs [lneHymom
BepxoBHoro Cyna P® B HeaelcTByIOLIEM HBIHE MOCTAHOBIECHHMU OT 25 ampens
1995r. N5 "O HekoTOpbIX BONpOcax NMPUMEHEHMs CylaMU 3aKOHOAATEIhCTBA 00
OTBETCTBEHHOCTH 3a TNPECTYIUIEHHs TMpOTUB  coOcTtBeHHOocTH": "Jlema o
MPECTYIUICHUSIX MPOTUB YY>KOW, B TOM YHCIE U TOCYJapCTBEHHOW, COOCTBEHHOCTH
SABJISIIOTCA JieJlaMy TyOJWYHOTO OOBHHEHUS W HE TPEeOYIOT Il MX BO30YXKIEHUS,
MIPOM3BOJICTBA TPEABAPUTEIHLHOTO PACCICIOBAHUS M CyJIeOHOTO pa30upaTebCTBa
corjnacusi COOCTBEHHMKA WM WHOTO BJAJeNblla MMYIIECTBA, CTaBIIETO OOBEKTOM
MPECTYNHOro mnocsArarenbcTBa (BbiaeneHo MHou. - H.JL)". Tlo BelenpuBeneHHbIM
MpUYMHAM JYMaro, 9TO 3Ta (OpMyIUPOBKA HEBEPHA.

dopma cOOCTBEHHOCTH HE UMEET KBATU(UIMPYIOIIETO 3HAYCHUS; OHA MOXKET
OBITH JTI0OOOH, TTPETYCMOTPEHHOM 3aKOHOM. PaHee 3To crenuaibHO OrOBapUBAJIOCH B
ToM € noctaHoBieHun [lnenyma BepxoBHoro Cyna P®: "I[lockonbKy 3aKOH HE
npeaycMaTpuBaeT... AuddepeHnnanu OTBETCTBEHHOCTH 3a... TMPECTYIUICHUS B
3aBUCUMOCTH OT (OpMBI COOCTBEHHOCTH, OIpEJCIICHHEe TaKOBOW HE MOXKET
paccMaTpuBaThcsl 00SI3aTENBHBIM  DJIEMEHTOM  (DOPMYTUPOBKH OOBUHEHUS JIUIIA,
MPUBJICYUEHHOTO K YTOJIOBHON OTBETCTBEHHOCTH .

AHanu3upyst 00BbEKT MOCATATEIbCTB HA COOCTBEHHOCTD, HEJB3s1 HE CKa3aTh €I1Ie
00 onHoMm. Kak ykaspiBasioch BbIIIe, corjiacHo cT.209 I'K P®, coOGcTBeHHUK
MMYILECTBA MOJKET MepeAaTh JPyroMy JIMIy BCE€ CBOM IPAaBOMOYHUS (BIAJECHUS,
MOJIb30BaHUSI, PACTIOPSHKEHUS), HE YTPAaTUB MPHU 3TOM CTaTtyca coOCTBEeHHUKa. JIuIo,
MOJIyYUBILIEE 3TH MPABOMOYHUS, - TUTYJIbHBIA BJaJEJNEll - BBICTYyHaeT 00JiaJaTernemM
OTPAaHMYEHHOTO BEIIHOTO IpaBa, MPOU3BOJHOIO OT IpaBa COOCTBEHHOCTU. BelHbie
TpaBa JIUII, HE SBJISIONIUXCS COOCTBEHHUKAaMU, OroBOpeHbl B CcT. 216 'K PD. K Hum
OTHOCSITCS: TIPaBO MOKU3HEHHOTO HACIEAYEMOIO BIIAJICHUSI 3€MEIbHBIM YyYaCTKOM
(cT. 265); mpaBO MOCTOSTHHOTO (0E€CCPOYHOTO) IMOJIB30BAHUS 3€MEJIBHBIM YUaCTKOM
(cT. 268); cepBuryta (cT. 274, 277); npaBo XO3AWCTBEHHOTO BEICHUS HMYIIECTBOM
(cT. 294) 1 paBoO ONEPAaTUBHOIO YIPAaBICHUS UMYIIECTBOM (CT. 296).

I'paxxnaHcKkoe 3aKOHOJATENBCTBO 3alIMINAET NpaBa TUTYJIBHOTO Biajeibla. B
ToM ke cT. 216 'K P® ormedeHo, 4To nepexo/1 mpaBa COOCTBEHHOCTH Ha UMYIIIECTBO
K APYroMy JIMIly HE SIBJISIETCS OCHOBAHMEM JJIS IPEKPAIlCHUs] MHBIX BELIHBIX MPaB Ha
3TO MMYIIECTBO. BemiHble mpaBa JMIla, HE SBISIOLIETOCS COOCTBEHHUKOM,
3aIIUIIAIOTCS OT UX HAPYIICHUS JIFOOBIM JIMIIOM. DTO JIMIIO UMEET MPaBO Ha 3allIUTy
€ro BIIaJIeHUs Takke MpoTuB coocTBeHHUKa (cT. 305 ['K PD).

Bo3Hukaer BOIpoc: OXpaHSeT JU YroJOBHOE MpPaBO BEIIHbIE MpaBa
HECOOCTBEHHUKOB? J[pyruMH CI0BaMHU, MOXKET JIM OBITh 0OBEKTOM MOCATATEIbCTB Ha
COOCTBEHHOCTh OTPAaHUYCHHOE BEIIHOE MPaBo?

Ecnu ucxonuth M3 OyKBBI 3aKOHA, a UMEHHO W3 Ha3BaHus 1. 21 YK POD -
"[Ipectymienrsi TpPOTUB COOCTBEHHOCTHU', CJEAyeT OTBETUTh Ha 3TOT BOIPOC
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oTpuniarenbHo. OrpaHUYEHHOE BEIIHOE MpaBO, XOTS M MPOU3BOJHOE OT IIpaBa
COOCTBEHHOCTH, TEM HE MEHEE UM HE SIBJISIETCSI.

OnHako HENb3sl HE 3aMETHUTh B TO K€ BpeMs, 4yTO B nmpumedanuu 1 k cT. 158 YK
P®, conepxaiieM TOHSATHE XHWILEHUS, TOBOPUTCA O MPUUMHEHHH YyIiepOa
COOCTBEHHUKY WM HHOMY Blajenblly umymiecra. B cr. 165 YK P® taxxke
MIPEAYCMAaTPUBAETCS YTOJIOBHAsI OTBETCTBEHHOCTh 3a NMPUYMHEHNE MUMYIIECTBEHHOIO
yiiepba COOCTBEHHHKY WM MHOMY BIIaJeNblly UMymiecTBa. [IoCKOIbKY 3aKOH He
MOXET OXPaHATh HE3aKOHHOE BIIAJICHHUE, ITOCTOJIBKY OYEBUHO, YTO PEYb 3/1€Ch UIET
O BJIAJIEHWM 3aKOHHOM. ExBa 1M uMeercd B BHJY BIAJICHHE HAa OCHOBAaHUH
0053aTeNIbCTBEHHOTO MIpaBa; OHO HE IMPOU3BOJHO OT MpaBa COOCTBEHHOCTU U OTCTOUT
JIOBOJIBHO JAJ€KO OT HEro. JemuKTbhl, CBA3aHHbBIE C OOA3aTEIbCTBEHHBIM IPaBOM,
PEryIUPYIOTCS TPaKIaHCKO-MPABOBBIMH CPEICTBAMH WJIM € HAa OCHOBAHMU JPYTHX
raB YrojioBHOTO 3akoHa (mpexae Bcero .22 YK P® "llpectymienus B cdepe
SKOHOMMYECKOU AEATENBHOCTH ). JlymMaro, 4To, paciupsis MOHIATHE MOTEPIIEBLIETO 3a
CUeT HWHOTO BIaJeiblla HMMYLIECTBA, 3aKOHOJATEb TEM CaMbiM OOBEKTHBHO
paclMpuil TOHSTHE M TpaHULbl O0BEKTa MPECTYIUIEHUH MPOTHB COOCTBEHHOCTH;
00BEKTOM 3TUX MPECTYIUICHUH MOTYT BBICTYyHaThb W OTPAaHUYEHHBIE BEILIHbIC IPaBa,
MPOU3BOJHBIE OT MpaBa COOCTBEHHOCTH. [IpuMepHO K TakoMy k€ BBIBOAY MPHUIIEN U
A.N. boillioB, KOTOpBIA  CYUTAET, 4YTO OOBEKTOM MPECTYIUICHUH MPOTUB
COOCTBEHHOCTH BBICTYNAIOT JBE Pa3HOBUAHOCTU OOIIECTBEHHBIX OTHOLIEHUI IO
BJIQJICHUIO, TIOJIb30BAHUIO M PACHOPSIKEHUIO BEIIECTBEHHBIMM OOBEeKTamMu: "a)
OTHOILLIEHUS COOCTBEHHOCTH B MX HEMOCPEJCTBEHHOM MOHMMAaHUU, BO3HHUKAIOIIHME
MeXAy COOCTBEHHMKaMH HMYIIECTBA U  HECOOCTBEHHUKAMH, OOS3aHHBIMU
BO3JICPKUBATHCS OT BMEIIATEIbCTBA B MMYIIECTBEHHYIO c(epy coOCTBEHHHKA; O)
WHBIE BEIIHBIE OTHOIICHWS, BO3HUKAIOIIME MEXIY JIULOM, HE SBISIOIIMMCS
COOCTBEHHMKOM, HO HWMEIONIMM OTPAaHMYEHHBbIE BEIIHbIE TMpaBa Ha JaHHOE
MMYIIECTBO, W BCEMHU HHBIMH JHUIAMU (KPOME COOCTBEHHUKOB, OOSI3aHHBIMU
BO3JICPIKUBATHCS OT HApYIIEHUS HMYIIECTBEHHOU cdephl 3aKOHHOTO BIaJeiblla
YTOJOBHO 3ampenieHHbIMU cnocobaMu”. Co CKa3aHHBIM COTJIACHBI M HEKOTOpbIE
IPYTUE yUEHBIE.

Yro kacaeTcs BUIOBBIX U HEMTOCPEICTBEHHBIX 00BEKTOB MPECTYIICHUH MPOTUB
COOCTBEHHOCTH, TO, IO MOEMY IIPEACTABICHUIO, €10 0OCTOUT CIEAYIOIIUM 00pa3oM.

BunoBble OOBEKTHI BBIACHSIOTCS Uil TPYNIbl OAHOPOAHBIX OTHOUICHUH,
BXOJSIINX B POAOBOM OOBEKT. DTH OTHOUIEHUS OTIMYAIOTCS OT APYTMX KaKOU-I100
cnerudukon. [Ipu 3TOM BbIFIeNIeHHE BHIOBBIX OOBEKTOB MMEET M HAYUYHBIM, H
MPAKTUYECKUI CMBICH, €CIM 3Ta crielu(uKa BIUsSET U Ha JPYTHE dJIEMEHThI COCTaBa
MoCsrareJbCTBA Ha COOCTBEHHOCTh, MPOSIBISAACH, HAmpuMmep, B creuuduke
OOBEKTUBHON CTOPOHBI WIJIM JAPYTHX OJJIEMEHTOB. JIJIsi TpEecTYIUIGHWH TPOTUB
COOCTBEHHOCTH 3TO HE XapaKkTepHO; HET cHenu(uuecKux TpyI OTHOIIECHUN B
OTHOIIIEHUSIX COOCTBEHHOCTH, KOTOphle Obl "TsHyIu" 3a coboi crheruduueckue
CIOCOOBI IESTHUS, OTINYATUCH ObI CIEIU(PUISCKUMU TTOCIEICTBUSIMU WIH TpeOoBaIU
MHOTO TOJIX0/1a, HEXKENIW OOBIYHBbIA, K CYOBEKTHUBHOM CTOPOHE WU CYOBEKTY
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npectymienus. [losTomy mnonarai, 4YTO BHUAOBBIE OOBEKTHI MOCATATEILCTB Ha
COOCTBEHHOCTb MOJHOCTBHIO COBHAJAIOT C POJOBBIM OOBEKTOM; BBIAEICHUE UX
JIUIIEHO CMbICA.

HenocpeacTBeHHBIIT 00BEKT MPECTYIUIEHUS! MPOTUB COOCTBEHHOCTU - 3TO TE
OTHOILLIEHUSI COOCTBEHHOCTH, KOTOpPbIE HApyIIAlOTCA B pE3YyJbTaTe€ COBEPILECHUS
JAHHOTO KOHKPETHOrO MpecTymieHus. Eciu B3sTh aOCTpakTHBIA ypOBEHb - 3TO
COOCTBEHHOCTh (PU3UYECKOTO WM IOPUIMYECKOr0 JIUIA; €CIHM TOBOPUTH O
KOHKPETHOM COBEpPILIEHHOM TMPECTYIJIEHUHM - 3TO COOCTBEHHOCTh KOHKPETHOTO
rpaxnanuHa (MBanoBa, IlerpoBa, CumopoBa WM WHOTO) WIH COOCTBEHHOCTH
ONPEACICHHOTO topuanueckoro jguna (mojgoxuM, AO "Monomut", "lIporpecc” u
Mpoy., OOLIECTBEHHOW Opranuszanuu "MecTHoe camoyrpaBieHue" u T.1.).

He Mory cormacutbcsi ¢ UMEIOIIEHCS B HAayKe MO3UIMEHN, COTJaCHO KOTOPOM
HETMOCPEACTBEHHBI OOBEKT - 3TO KOHKpeTHas (opMa COOCTBEHHOCTH (YacTHaf,
rocyJapCTBEHHas, MyHHIIUNIATbHas, nHast)*. Cama 1o cebe ¢popma COOCTBEHHOCTH HE
CTpaJaeT B pe3yJjbTaTe COBEPIUEHUS MPECTYIJICHUS NMPOTUB COOCTBEHHOCTH; yIiepO
NPUYMHAETCA HMEHHO COOCTBEHHOCTH, IPH 3TOM COBEPILIECHHO ONPEEICHHOM,
NpUHAAJIEXKALEH KOHKPETHOMY JIUIY ((pU3NUEeCKOMY HIIH IOPUIUYECKOMY ).

Hywmato, He npaBa u 3.A. He3HamoBa, yTBeprkaaromias, 4T0 HEOCPEACTBEHHBIM
00OBEKTOM MPECTYIUIEHUH MPOTHUB COOCTBEHHOCTH BBICTYNMAIOT "MMEHHO IpaBa
BJIQJICHUSI, TOJIb30BAHMSI U PACHOPSHKEHMs' KaK CyTh OTHOIICHHH COOCTBEHHOCTH.
3/1ech HET MPUBSI3KU K KOHKPETHOMY OTHOIICHUIO M K KOHKPETHON COOCTBEHHOCTH,
KOTOpasi CTpajaeT B pe3ysbTaTe COBeplleHUs mnpectymuieHus. Kpome toro, Tpems
npenjoxxeHusMu Huwxke 3.A. HesHamoBa mumieT, 4To HEMOCPEACTBEHHBIM OOBEKTOM
IpPU COBEPLIEHHMH KOHKPETHOI'O MPECTYIUIEHHSI "MOXKET BBICTyHaTh Jrodas (opma
COOCTBEHHOCTH: TOCYJIapCTBEHHAsI, MyHULIUINIAJIbHAS, COOCTBEHHOCTh HOPHUANYECKOTO
win  ¢usudeckoro swmma'. OJHAKO 93TO YyXKEe COBCEM JIpyroe IMOHUMAaHHE
HETMOCPEACTBEHHOTO OOBEKTA.

2.Umywecmeo Kak npeomem RHOCA2AMENbCMBA 6 NPECMYNICHUSAX NPOMUE
coocmeennocmu. Ilpusnaku npeomema xuujerus: @usudeckuil, KOHOMUYECKUL,
obnadanue nompeoumenbCkol CMoUMOCmbIO, HOPUOUUECKULl (NPUHAONIEHCHOCTD,
npagogoe cocmostue).

Yamie Bcero mpeaMeToM MPECTYIUIEHWH TPOTHB COOCTBEHHOCTH BBICTYIACT
UMyIIEecTBO. Bo3aelCTBYST Ha HMMYIIECTBO, KOTOpPO€ HAXOAUTCS B  YbEH-TO
COOCTBEHHOCTH, JIUIIO PUUUHSIET BPE OOBEKTY.

Crnemyer OTMETHUTh B TO K€ BpeMs, YTO OJHO W3 MPECTYIUICHWH IMPOTUB
COOCTBEHHOCTH - BBIMOTATEIbCTBO - MOXXET WMETh NPEIMETOM HE UMYIIECTBO, a
JeMCTBUA MMYLIECTBEHHOro xapakrepa. OpHako 3TO, CKOpee, HCKIIOYEHHE, 4eM
MPaBWIIO JUIsl BCEX MPECTYIUICHUN MPOTHB COOCTBEHHOCTH U JJISI BRIMOTATENbCTBA B
YaCTHOCTH.
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VYromoBHoe 1mpaBO HE HM300pETAaeT CBOEro  COOCTBEHHOIO  MOHSTHS
"MMyIIECTBO"; OHO TIOJB3YETCS B OCHOBHOM TE€M, KOTOPO€ CYIIECTBYET B
IpaXXIAaHCKOM TMpaBe, XOTS OINpPEIENICHHYIO CHEU(PUKY €ro YroJOBHO-IPAaBOBOTO
MIPUMEHEHHUSI, CBSI3AHHYI0 C OOBEMOM COJIEpXKaHUs, CIEAyeT BCE-TaKu MPU3HATh.
Crarbs 128 TK P®, nepeunciisisi 00bEKTHI IpaXAaHCKUX MPaB, HA3bIBAET CPEIU HUX:
BElM, BKJIOYas JEHbI'M U ILIEHHble OyMaru, MHOE HUMYIIECTBO, B TOM YHUCIE
UMYILIECTBEHHbIE  MpaBa; pabOTbl M YCIyIH;  OXpaHSEMble  PE3yJIbTaThl
VMHTEJUIEKTYalbHOM  JIESITENIBHOCTM W NPUPABHEHHbIE K  HUM  CpPEACTBA
WHAUBUAYaIN3alun (MHTEIJIEKTyallbHas COOCTBEHHOCTb); HEMaTepHallbHble OJara.
OTO TMOJOKEHHE OYEHb BaXXHO, INOCKOJIBKY OHO OYEPUYMBAECT TPAHMIIBI MOHSITHUS
"UMy1IEeCcTBO" .

B wumymectBo, Takum oOpa3oM, BXOJAT: 1) BemM, B TOM 4YHUCIE UX
Pa3HOBUIHOCTH - ICHBI'M U LIEHHbIe OyMaru; 2) MHOE UMYILECTBO; TI0 CMBICITY 3aKOHa,
OHO He o0najaeT MpU3HAKAMHU BEIIM; K HWHOMY HWMYLIECTBY Tpa)XJIaHCKOE
3aKOHOJIATENbCTBO OTHOCUT PA3JIMYHBIE BHUABI SHEPTMU - Ta30BYH0, TEILIOBYIO,
ANEKTPUYECKYI0, HHYIO (cM. cT.539-548 I'K P®); 3) umMyniecTBEHHbIE IIpaBa,
KOTOpPBIE 3aKOHOAATENb NPUPABHUBAET K NHOMY HMYLIECTBY, HO KOTOPBIE C YU4ETOM
UX crenu(rKy BIOJIHE MOTYT OBITh BBIJICIICHBI B CAMOCTOSITENILHYIO KaTETOPHIO.

K wumymecTtBy HE OTHOCATCA M, 3HAYUT, NPEAMETOM IIOCATATENIbCTB Ha
COOCTBEHHOCTb HE SIBJISIFOTCSI MHTEIJIEKTyallbHasi COOCTBEHHOCTh U HEMaTepUabHbIE
onara. [locnennue He HECYT B ce0€ SKOHOMHUYECKOTO COJEPKaHUsI COOCTBEHHOCTH, a
CJIENOBATEIbHO, JUUIEHBI M €€ IOPUIMYECKOrOo coAepkaHusi. Bmecrte ¢ TeM OHH
YAOBIETBOPSAIOT TOTPEOHOCTH TpaxAaH, KOTOpble O0O0JaaroT ONpeAeICHHBIMU
npaBaMu B OTHOLIEHUM YKa3aHHBIX HeMaTepualbHbIX Oinar. [locsraTenbcTBO Ha HUX
MOpOW MPU3HAETCA HACTOJBKO OOIIECTBEHHO OIMACHBIM, YTO BIJIEYET YIrOJOBHYIO
OTBETCTBEHHOCTH 110 IPYTUM IiaBaM U paszzaenam YK PO.

WNHurennexryanbHass COOCTBEHHOCTh B PSJE CIYy4aeB BBICTYHNAET MPEAMETOM
TaKuX TMOCSTaTeNIbCTB, KakK, HalpUMep, HApyUIEHUE aBTOPCKUX U CMEXHBIX IpaB
(ct. 146 YK P®), napymienue n3oOperaTeiabCKUX M NaTeHTHbIX mpaB (cT. 147 YK
P®), nezakoHHOe Hcnosib30BaHUE ToBapHOro 3Haka (cT. 180 YK P®); He3zakoHHOE
MOJIyYEHNE W PA3MJIALLICHHUE CBENCHMM, COCTABIIAIOIIMX KOMMEPUYECKYH0, HAJIOTOBYIO
niau 0aHKOBCKYIO TaiHy (cT. 183 VK P®); HenmpaBoMepHBIN TOCTYH K KOMIBIOTEPHOMN
napopmanmu (ct. 272 YK P®); cosmaHue, HWCHOIB30BAaHUE W PACIPOCTPAHCHUE
BpEIOHOCHBIX mporpamm mns OBM (ct.273 YK P®); nHapyuieHue mpaBui
skciutyatanuu 9BM, cuctembl 9BM win ux cetu (cT. 274 YK PO) u ap.

CrnpaBesIMBOCTU paJid HY’)KHO OTMETUTb, YTO B HAYKE BCE Yallle Mpeiaraercs
OTHECTU MHTEJUIEKTYaJbHYI0 COOCTBEHHOCTh K MpeAMeTaM MOCSIraTeiabCTB Ha
COOCTBEHHOCTb M BKJIIOUHUThH €€ B YUCJIO OOBEKTOB YTrOJIOBHO-TIPABOBOM OXpaHsblI 1. 21
YK P®. OcobeHHo sipko 3Ta mo3ulus npenacraBieHa B pabortax A.B. Illynery,
MoJIararoiero, 4ro B gainpHeineM 1. 21 YK P® nomxkHa ObITh pacipocTpaHeHa U Ha
XUIICHUE WHTEUIEKTYyaIbHOU COOCTBEHHOCTU. OJIHAKO Y MPOTUBHUKOB Yy 3TON UIEU
no-npexHemy MHoro. Hampumep, M.U. Tperpsak nmmer: "l[loHdatne "XuineHue
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Yy’KOr0 UMYILIECTBA" CO3[IaHO JJI MOCATATEIbCTB, COBEPIIAEMBIX 0 MOBOAY UYKHUX
BELIECTBEHHBIX Ouar... Pa3ymMHo 11 npucnocaOiauBaTh €ro BCIKUN pa3 K U3MEHEHHSIM,
MPOUCXOJAIIMM B MHpE, MpeBpamias BO BCEOOBEMIIIOLIYI0 M BCEOXBATBHIBAIOUIYIO
KaTeropuio, MPUTOJHYIO0 YyTh JIM HE HA BCE CIy4Yal KPUMHUHAIBHON 3KOHOMUYECKON
xu3Hu? JlymaeM, 4TO TNpU3HAKU MpEeAMETa XUIIEHUS, KOTOpbIE BBIPAOOTAHBI C
ONPEIEICHHBIMU  TPYAHOCTSMH  TEOPHEM, SBIAIOTCA  pEe3yJbTaTOM  MHOTHX
VCCIIE0BAaHUM Ha MPOTSHKEHUN JUTUTEIBHOTO BPEMEHH, IPOBEPEHHOE HA IIPAKTUKE HE
CTOMT MOJIBEPraTh COMHEHUIO, TaK KaK 3TO MOXKET MOBJIEYb HACTYIIJICHUE HETaTUBHBIX
MOCJICICTBUH B CIIEICTBEHHOM U Cy/IeOHOM MpaKkTHKe" .

Jlymaio, 4TO pacUIMpEeHHEe COCTAaBOB TMOCATaTeNIbCTB Ha COOCTBEHHOCTD,
npemioxkenHoe  A.B. Illymeroit, a  Takke  ApPyIMMH  HCCIENOBATEISIMU,
CBEpXaKTyalbHO. BO-NEpBBIX, PBIHOYHBIE OTHOIIEHHUS, B KOTOpbIE BCTynwjia M
KOTOpbIe pa3BuBaeT Poccus, BO MHOTOM MEHSIOT NPEICTaBICHUS 00 S3KOHOMHUKE U O
coOcTBeHHOCTH. Bce  Oonee  pacmpocTpaHsioTcss — O€3HANMYHBIE — JEHBIH,
0e3I0KyMEHTapHbIC I1IeHHbIE OyMaru; B OIpPEACICHHBIX cdepax OHH BOT-BOT
BBITECHAT OOBIYHBIM JEHEXKHBIM 00OpPOT (MM YK€ BBITECHWIHM €ro). ToBapoM - u
TOBAPOM JOPOTOCTOSIIIIMM - CTAHOBUTCS TO, YTO €II€ BYEpAa Mbl HE MOIUIM JIaXKe
MPEACTaBUTh B KAUECTBE TOBAPaA, - 36MJIsl, IPYTHE IKOJIOTHUECKUE PECYPChI, OPTaHbl U
TKaHHM YEJIOBEYECKOIro Teja (HE TOBOPIO 3/1€Ch O 3aBEAOMOM KpUMUHAJE, YrOJIOBHO-
IIPAaBOBAsl OLICHKA KOTOPOTO HE MEHAETCS); NMEPEUYUCICHHE MOXXHO MPOJOJIKATh.
Bcnen 3a  HOBBIMEH  peanusiMd M TIPEACTABICHUSIMU  MEHSIETCS  IPaBOBOE
pEeryaupoBaHUE YIKOHOMUYECKUX OTHOILIEHUW U OTHOLIEHUW COOCTBEHHOCTH, MPEXKIE
BCET0 Ha YPOBHE TIPAXKIAHCKOrO mpaBa. V3MEHEHHS NPOUCXOAST IMOCTENEHHO U
MIOCJIEIOBATENIBHO, CKOPEE, HBOJIOLMOHHBIM, HEXKEIN PEBOJIOIMUOHHBIM IyTeM. He
3aMedaThb ATUX INEPEMEH Ha YpPOBHE MpaBa YrOJOBHOTO YK€ HEIb3sl. 3ameHa
TPAAUIIMOHHOTO MOHUMAHUSI OTHOUIEHUN COOCTBEHHOCTH Kak 00OBbEKTa MOCATATEIhCTB
Ha COOCTBEHHOCTh O0JIE3HEHHA, OJJTHAKO HEOOXO0AMMa, OHA MPOU30MIET U O€3 HaIIero
KeJaHus, €CIIM HE CEroJHs, TO 3aBTpa. s Toro, yToObl SBOTIOLMOHHBIN XapakTep
HOCWJIM U NPeoOpa3oBaHusl yroJOBHOTO 3aKOHOAATENbCTBA, HAJ0 paboTaTh HAJl HUMU
yKe cendac.

Bo-BTOpBIX, HEBO3MOXHO HE NPUHHUMATh BO BHHMaHWE U TOro (akra, 4To
Poccust BcTtynmiia B 3moxy uH(OpPMAIMOHHOTO OOIIECTBA M caMa CTaHOBHUTCS
nH(OpMalIMOHHBIM  oOmIecTBOM. Hapsimy ¢ TpagMIMOHHBIMH MaTEPUATBLHBIMH
OJlaraMyd HallMOHAJIbHOE OOraTtcTBO, OOraTCTBO rOCYJapCTBAa M OTACNIBbHBIX JIOACH
CTaJla COCTaBIATh MHGOPMAIIUS, B TOM YUCIIE€ CBSI3aHHASI C BBICOKUMH TEXHOJIOTHSIMH.
[lennocthr wHGOpMANUK, KOTOPOW OOJIAMAIOT OTHCNIBbHBIE IOPUANYECKHE WIH
¢u3nueckue Iuua, CpaBHUMA, a UHOTAA U MPEBOCXOAUT LIEHHOCTh MPHUHAJJICKAIIUX
UM MaTepHalibHbIX Onar (Ha30BeM [uisi MpUMepa OCHOBHBIX IPOU3BOAUTENEH
KOMITBIOTEPHBIX MPOTrpaMM). YTOJOBHO-TIPABOBAsl 3aluTa UH(QOpPMAIIUN MEXIY TeM
OCTAaBJISIET JKEJIATh Jy4liero. 1 mpuumHa 3TOro He B MOCIEIHIOK OYepeNb KPOETCS B
TOM, YTO MWHTEJUIEKTyaldbHasi COOCTBEHHOCTh (IIPU3HAHHAS YK€ TpakIaHCKUM
MpaBOM) HE BBICTYNA€T B KAue€CTBE OJIHOTO K3 OCHOBHBIX OOBEKTOB YTOJIOBHO-
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npaBoBOM oOxpaHbl. KOHEUHO, OTAENbHBIE MPECTYIMHbIE MOCATATEILCTBA HA HEE B
YTOJOBHOM 3aKOHE MPEAYCMOTPEHBI, OJJHAKO OHU pa30pOCaHbl MO Pa3HbIM IiaBaM U
pazgenam YK P®, W OTBETCTBEHHOCTh 32 HHX 4YacTO HE COMNOCTaBUMa C
OTBETCTBEHHOCTHIO 32 MOCATATENILCTBA HA TPAIUIIMOHHYIO COOCTBEHHOCTb.

Jlymato, 4T0 HEOOXOJUMOCTh MEPEMEH B MOHHUMAHUU O0BEKTA MOCITATENbCTB
Ha COOCTBEHHOCTh U B BBIJICJICHUU B KAUECTBE CAMOCTOSITENIbHOTO 00BEKTa YrOJIOBHO-
MPaBOBOW OXpaHbl MHTEIJIEKTyaJIbHOM COOCTBEHHOCTHM OCO3HAETCs B HAyKEe OYEHb
MHOTMMH YYE€HBIMH, OJHAKO IOCATHYTh Ha TPAJAMLMOHHBIE B3IJIAJIBI - 3TO OYEHb
CMEJIBIA, €CIM HE MY’KECTBEHHBIM Imar. He Kakaplii HaXoauT B ce0e CHIIbI IS
O00peOBI ¢ TpaauimMen (Wiau XOoTs OBl AJis TOKa3aTeIhCTBAa M OTCTAMBAHHUSA CBOCH
no3unmu). A.B. Illynbra nomen mo 3ToMy IMyTH, YTO 3aCIyKUBAET yBAXKEHUS, TEM
OoJiee mpuHUMas BO BHUMaHHUE TO, Kak Oblla BCTpEUEHA €ro JuccepTanus (BhICOKOTO
KadecTBa, Ha Mo B3TIs) BAKowm.

Hemarepuanbhpie Onara Takke MHOTAA MOTYT OBITh MPEIMETOM MPECTYIMHBIX
MOCATaTeIbCTB, HANpPUMEpP COCTaBOB cCiyxeOHoro mnoanora (ct.292 VK P®),
NpUOOpEeTeHUs WM CcObITa OPUIHUANBHBIX TOKYMEHTOB U TOCYAAapCTBEHHBIX Harpaj
(ct. 324 YK P®), noxuiieHus WIA MNOBPEXACHUS TOKYMEHTOB, IITAMIIOB, NeYaTen
aM00 MOXUIIEHUS MapoK aKIU3HOro cOopa, CHEelUalbHBIX MapOK WU 3HAKOB
cootBeTcTBUsA (cT. 325 YK P®), noanenku wiv yHUUITOKEHUS UACHTH(HUKAIMOHHOTO
HOMEpa TpaHCHOpTHOro cpeactra (cT. 326 YK P®), mogaenku, W3roTOBIEHUS HIIH
cObITa TMOAJAENBbHBIX JOKYMEHTOB, T'OCYJAapCTBEHHBIX Harpaj, ILITAMIIOB, Ie4YaTeH,
osmankoB (cT. 327 YK PO), u np.

BepneMcs k moHsATHIO "MMYIIECTBO" B yroJIOBHOM mpaBe. IlepBas kareropus
IpaKIaHCKO-TIPABOBOTO MOHSTHUS MMYILIECTBA, KaK yKa3bIBalOCh, BKIIOYAET B CeOs
Bem. [.JI. Kpurep BepHo ormeuana: "Ilog Bempbio mnOHUMaeTcss Jr000M
MaTepUATBHBIN (WM TEJIECHBIM) 00BEKT (MPEIMET), KOTOPLIA HE SIBISICTCS JUIIOM".
JleranbHoe mongrue Bemied npaercst B cT. 130 'K P®d: "K HeaBmXKMMBIM BellaMm
(HeIBM>KMMOE MMYIIECTBO, HEJBUKUMOCTD) OTHOCSITCSL 3€MEJIbHBIE YYaCTKU, YYACTKU
HEJIp ¥ BCE, YTO MPOYHO CBSA3AHO C 3€MJIEH, TO €CTh 0OBEKTHI, IEPEMEILIEHNE KOTOPBIX
0e3 Hecopa3MepHOro yumep0a MX Ha3HAYEHUI0 HEBO3MOXHO, B TOM YHCIE 3/aHHUS,
COOpYXeHHS, OOBEKThl HE3aBEPUICHHOTO CTPOUTENbCTBA. K HEABMKUMBIM BelllaM
OTHOCSTCSl TAaKX€ TMOMAJEkKAIIME TOCYJIAPCTBEHHOW PErucTpali BO3AYIIHBIE U
MOpPCKHE CyJa, CyJa BHYTPEHHErO IJIABAHMS, KOCMUYECKHE OOBEKTHI. 3aKOHOM K
HEJIBIJKUMBIM BEIIaM MOXET ObITh OTHECEHO M HWHOE HUMYyIIecTBO. Bemu, He
OTHOCSIIIMECS K HEJBMXKMMOCTH, BKJIIOYas JIEHbIW U LIEHHbIE OyMaru, MpU3HAIOTCS
JIBIKMMBIM UMYyIIECTBOM. Perucrpanusi mpaB Ha JABHKUMBIE BEIIM He TpeOyerc,
KpoMe clly4aeB, yKa3aHHbIX B 3akoHe". Takum oOpazom, TpaxmaaHCKOE
3aKOHOJATENbCTBO JIEJUT BCE BELIM Ha JBE OOJBIIME KATErOpUHU: ABMXKHMBIE U
HEJIBUKUMBIE.

JIBUKMMBIE BEIIM MOTYT OBITh MPEIMETaMU MOCATaTeNIbCTB HA COOCTBEHHOCTH;
O0ojee TOro, B OCHOBHOM M SBJISIIOTCS JTHUMHU HpEeAMETaMU IO KOHKPETHBIM
yrOJIOBHBIM genaM. [lpu 3ToM He wuMeeT 3Ha4YeHHS s KBaIUPUKAIUU -
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OJIyLIEBJIEHHBIE WK HEOAYIIECBICHHBIE 3TO BEIIH, IETUMbIE WA HEIETUMBIE, TTIaBHAs
3TO BEIllb WM €€ MPUHAUIC)KHOCTh, CJIOXHBIE 3TO BEIIM WM HE OTHOCSIIMECST K
TaKOBBIM, U T.II.

Cno>keH 1 HeOJHO3HAYHO PEIIacM B MPaBe BOMPOC: MOTYT JIK ObITh PEAMETOM
MOCATATENbCTB HA COOCTBEHHOCTh BEIIM, M3BATHIE U3 TPAXKIAHCKOTO 000pOTa WU
orpaHnyeHHble B HeM. OpHM aBTOpPBl OTBEYAIOT HA HEro0 KaTeropuyecKH
oTpunarenbHo; apyrue (Hanpumep, FO.W. Jlsnynos, I'.H. bopzenkos, B.I1. Bepun,
A.B. bpummnantoB u W.A. Knnenuukuii, A.B. lllynera) mnpusHatoT Takyro
BO3MOKHOCTb.

[Tokaxem 510 Ha wactHoM mnpumepe. Tak, C.M. HukynuH mnonaraer, 4ro
"OopraHbl W TKaHU YEJIIOBEUECKOTO0 OpraHu3Ma, HU3bSAThIE B COOTBETCTBUU C
YCTaHOBJIEHHOM 3aKOHOM... IPOLIEAYPOU U SBISAIOIIMECS, TAKUM 00pa3oM, IOHOPCKUM
MaTepuaioM, MOTYT pacCMaTpyUBaThCS B KA4ECTBE MPEIMETA NPECTYIUICHUS ITPOTHUB
COOCTBEHHOCTH. DTOr0, OJTHAKO, HEJIb3sI CKa3aTh MPUMEHUTENBHO K TEM )K€ OpraHam 1
TKaHSAM, U3bIMacMbIM (IIOBPEXKJAEMBIM) Yy JKMBOIO 4YEJIOBEKa WM Tpyna. B
COOTBETCTBYIOIIUX CIy4YasiX OTBETCTBEHHOCTh BHHOBHOI'O HACTyHaeT Mo m. "M" 4. 2
ct. 105 wm m "x" 4.2 cr.111 YK P®". Ero nomnepxuBaer A.B. Illlynbra:
"...XHUILEHUE U3BATHIX OPraHOB U (WJIM) TKAHEW YEJIOBEKA MOCITAET, IPEXKIE BCETO, Ha
OTHOILEHHUSI COOCTBEHHOCTH M JIOJKHO OBITH MPEAYCMOTPEHO HE B CAMOCTOSITEIBHOM
CTaThe, @ B Ka4eCTBE KBaTU(UIMPYIOIMNUX MPHU3HAKOB CT. 158-163, Tak KaKk MOXKET
OBITh COBEPIIECHO TAWHO, OTKPBITO, JIMIIOM, KOTOPOMY 3TH OpraHbl BBEPEHBI 1O POy
CITy>KObI U T.J.".

Jpyryro no3unuio mo 3Tomy Bompocy BbickasbiBaeT A.I'. be3pepxos. Ilo ero
MHEHHIO, TOCKOJIBKY TaKH€ MPEAMETHI B CUITY CIIEHMAIBHOTO YKa3aHUs 3aKOHA (3aKOH
P® ot 22 nexabps 1992 r. N 4180-1 "O TpaHcmiaHTauuu OpraHoB U (WJM) TKaHEH
YyesoBeKa') He MOTYT ObITh MPEIMETOM KYIUIM, MPOJAaKW U KOMMEPUECKUX CJIETIOK,
T.€. UCKIIIOUEHBI U3 TPAXKIAHCKOTO 000pOTa, MOCTOIBKY UX HU MPHU KAKUX YCIOBHUAX
HEJb3sl MPU3HATH MPEAMETOM IMPECTYIUICHUS MPOTHUB COOCTBEHHOCTU. B naHHOM
ClIyyae UMEeeT MECTO Mpo0es B 3aKOHOAATENbCTBE, KOTOPBIM T0IKEH ObITh BOCIIOTHEH
BBEJICHUEM YTOJIOBHOM OTBETCTBEHHOCTH 3a HE3aKOHHBIE NMPHOOpETEeHueE, rnepeaavy,
XpaHEHUE WU COBIT TPAHCIUIAHTUPOBAHHBIX OPraHOB M (MJIM) TKAHEW y uenoBeKa
1100 y TpyIia 4enoBeKa.

Pazymeercs, mocrneqHuii aBTop IMpaB, ycMaTpuBas B KBalu(UKAIMK JICSTHUN B
OTHOILLIEHWU OPTraHOB M TKAaHEW YEJOBEKAa KaK IMOCITraTelbCTBA Ha COOCTBEHHOCTD
HEKOE€ MPOTHUBOPEUNE C POCCUMCKUM 3aKOHOAATeNbCcTBOM. HaBepHoe, mpeanoxxeHHas
UM HOpMa HyxHa. OfHaKo, IO MOeMy MHEHHIO, ee BkiItoueHue B YK P® ne pemut
aHanusupyemMoi mpoo6sieMbl. CyliecTByeT Macca IpYruX MpPeIMETOB, H3BATHIX W3
rpaKAaHCKOTO 000pOTa UM OIPAaHUYEHHBIX B HEM, KOTOPBIE TEM HE MEHEe HaXOASATCs
BO BJQJICHUU y TpaxaaH (Hampumep, MopHOTpadUUecKue WU3IENHs, CaMOeNbHbIC
CHUPTHBIE HANUTKH, (panbcUupUIMpoBaHHbIe u3aenus). HempaBomepHoe 3aBiajeHue
MMH TaKXe€ HE MOJMNAJAeT MO MOCAraTeIbcTBA Ha COOCTBEHHOCTh. C TOYKU 3pEHUS
MHTEPECOB TaK HA3bIBAEMOT'0 MOTEPIEBIIET0, 3TO, KOHEUHO, BepHO. OTHAKO OCTAEeTCs
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npoOjieMa OLIEHKA OTKJIOHSIOLIEroCsl TOBEIECHMS YEJIOBEKa, COBEPIIMUBIIETO
o0o3HayeHHOe aessHMe. M OTCyTCTBHE peakluu Ha HEro, Mo MoeMmy ITyOoKoMy
yOEKIEHUIO, COBEPILIEHHO HEBEPHO, NaryOHO U O3HAYAET Ha JeJie MOOIIPEHHE TaKOTo
MOBEJICHUA.

PaccmoTpuM cuTyanuio ¢ TOYKM 3pEHUSI OObEKTa IMOCSATaTeNbCTB Ha
co0cTBeHHOCTb. COOCTBEHHOCTHh (WJIM BIaJ€HHE HAa OCHOBAHMHM OTPAHUYEHHOI'O
BEIIHOTO TIpaBa) Kak OOBEKT OJHOPOAHOW TpPYIIbl TNPECTYyIUICHUH MOXKET
TPakTOBaTbCS  TOJBKO  KakK  SKOHOMHUKO-IIPABOBOE  SIBJIEHUE,  IOJHOCTHIO
COOTBETCTBYIOIIEE 3aKOHY. YTOJIOBHBIM 3aKOH HE MOXKET 3aIIHIIATh COOCTBEHHOCTh B
MHOM TIOHMMAaHMHU; BIOpPOYEM, TMOCIEIHEr0 M He CcylecTByeT. B coOcTBeHHOCTH
(3aKOHHOM BJIaJIEHUU Ha OCHOBAaHMM OTPAaHMYEHHOI'O BEIIHOIO MpaBa) Juua (JIroooro
(GU3MUECKOTO WU  IOPUIUYECKOT0) MOTYT HAaXOJIUThCA TOJBKO  IPEIMETHI,
paspelleHHbIE 3aKOHOM (pa3ymeeTcs, OHHM pa3Hble IJs pa3HbIX Jiun). Brnanenue
HEpa3pelIeHHbIMU TpeAMeTaMu He o0pa3zyeT COOCTBEHHOCTH, XOTS JIMII0O MOXKET
CUMTaTh UX CBOMMHU COOCTBEHHbIMH. (COOTBETCTBEHHO, 3aKOHHBIX IIpaB Ha
HUMYILECTBO, U3BATOE U3 TPAXKAAHCKOTO 000pPOTa UM OTPAaHMUYEHHOE B HEM, Y JIHUIIA,
BJIQ/ICIONIETO TaKUM MMYLIECTBOM, HET U OBbITh He MoOXeT. Ero uHTepecsl He OynyT
3alIMIIATHCS 3aKOHOM, B TOM YKCJI€ YTOJIOBHBIM B Clly4ae HapyIICHUs IpaBa €ro
HE3aKOHHOTO BIAJEHUS APYruM JuioM. VIMEHHO MOATOMY, a HE MO MPUYUHE
HEBO3MOXHOCTU WJIM CJIOKHOCTU YCTAHOBJIEHHMSI CTOMMOCTH BEIIM, HU3BATON U3
obopota, kak mnojaraer A.I'. be3BepxoB*(89), 3T BemM HE MOTYT SBISTHCS
MPEAMETOM MPECTYIUIEHUN TPOTUB COOCTBEHHOCTH.

Tem He MeHee, Ha MOM B3IJISA, U MIPU MOCATATENLCTBE HA HE3aKOHHOE BIIaJICHHUE
BEL[aMU, U3BSITBIMU M3 TPaKIAHCKOIO 000pOTa, €CTh OOBEKT, KOTOPBIM IOJKEH
MOJJIEKATh YrOJIOBHO-MPAaBOBOM oxpaHe. MM BbICTymaeT mopsaoK MpUOOpETEeHUs B
COOCTBEHHOCTh (3aKOHHOE BJIaJICHUE) UMYILECTBA, YCTAaHOBJIEHHBIN mpaBoM. Jlymaro,
YTO COBPEMEHHOE YTOJOBHOE 3aKOHOJATEIbCTBO, HANPABICHHOE HA OXpaHy
COOCTBEHHOCTH, NPOOEIbHO, MOCKOJbKY HE MpPEeIyCMaTpUBAET 3alIUTy 3aKOHHOTO
MOpsiIKa MPUOOPETEHUS TpaBa COOCTBEHHOCTH B MOJTHOM 00beMe. 3aKOHOAATENIbHbBIN
mpoOen MOXKET ObITh TIPEOJIONICH, HanpuMep, ImyTeM BBeaeHus B TJ1. 21 YK P® noBoro
cocTaBa MPECTYIJICHUS, JIMKBUAUPYIOLIETO 3Ty MpoOenbHOCTh. OH MOXET OBITh
chopMyMpoBaH, HampuMmep, cleayronmM obpa3om: "Hapymenue 3akoHHOTO
nopsiika MpuoOpeTeHus npaBa COOCTBEHHOCTU WJIM MPUOOPETEHUsI 3aKOHHOTO IpaBa
BJIQJICHUS UMYIIECTBOM, HE CBA3aHHOE C XMWILIEHHEM YY>KOro HUMYIIECTBA, HO
COBEpIICHHOE €ro crnoco0amMu (TailHbIM, OTKPBITHIM, HACHIIbCTBEHHBIM, IIyTEM
oOMaHa WM 3JI0yNOTpeOJeHUsI JOBEpHEM, TMPUCBOCHHUS WJIM pacTpaThl) -
Haka3bIBaeTcs...". X0oTsl MOKHO MOWTH M MO MyTH, npeaioxkeHHomy A.B. ynsroi,
MOJIaraloIMM  HEOOXOJUMBIM  BKJIIOUEHHWE B CTaTbl O XHUUIEHUSX TaKoOro
KBAUTU(DUIMPYIONIET0 TpHU3HAKA, KaK XHWIIEHUE TPEIMETOB, H3BATHIX JHOO
OTPaHWYEHHBIX B TPpaKJaHCKOM 00opoTe. OaHako mpaBuiibHee Ob110 Obl BBeCTH B YK
P® camocrodTenbHyl0 CTaThbl0 - HENPABOMEPHOE 3aBIAJCHUE IMpPEAMETaMH,
U3bATBIMU JINOO OTPAHUYECHHBIMU B TPAKIaHCKOM 000pOTE.
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OTtaenbHBIE UCKITIOUEHUS U3 MPEIMETA MOCIraTelbCTB HA COOCTBEHHOCTh CaM
3aKOHOZATeNb JeNaeT sl HEKOTOPbIX Belled W MpeIMETOB, 3allpelleHHbIX IS
CBOOOJHOrO TPa)XAaHCKOTO 000pOTa WJIM OTpaHUYEHHBIX B HeM. B 3Tux ciyuasx
yiiep0 MPUYUHSAETCA HE TOJbKO M HE CTOJIbBKO COOCTBEHHOCTH, CKOJBKO JPYTUM
MPaBOOXpAHSAEMbIM HMHTEpecaM, HampuMmep, OOIIECTBEHHOW 0€30MacHOCTH U
OOLIECTBEHHOMY 370POBbIO. B COOTBETCTBHMM €O CKa3aHHbBIM HE MOTYT OBITb
npeIMeTaMyd BCEX NPECTYIUIEHHHA MPOTUB COOCTBEHHOCTU SIIEPHbIE MaTepHallbl U
panvoakTuBHbIE BemiecTBa. WX paspymenue mnpeaycMmorpeHo ct.220 YK PO,
XHUIIEHUE WIN BEIMOTATEILCTBO - CT. 221 YK PO.

[loutn BO Bcex ciydasx HE MOTYT OBITh MpEAMETaMM IMOCSATAaTEeIbCTB Ha
COOCTBEHHOCTh HApKOTMYECKHE CpPEICTBA U ICHUXOTPOIIHBIE BEILIECTBA PAaCTEHUS,
colepXallue HApKOTUYECKHE CPEJICTBA WIIM TICUXOTPOIHBIE BEIIECTBAa, JHOO HX
YacTH, COJAEpXkalllie HAapKOTHYECKHE CpEeJCTBAa WJIM IICUXOTPOMHbIE BEIIECTBA, a
TaKke opyxue u doenpumnacbl. OTBETCTBEHHOCTD 3a XUIIEHUE JTMOO BEIMOTATENbCTBO
HApKOTHMYECKUX CPEACTB U TICUXOTPONHBIX BEIIECTB, PACTEHUI, CcoAep KalluX
HApKOTMYECKHE CpEACTBAa WM IICUXOTPOIHBIE BellecTBa, MO0 HX 4YacTel
npeaycmorpeHa cr. 229 YK P®. Mx wucnonb3oBaHHE, YHHUYTOXKEHHE, a TaKkKe
WCIIOJIb30BAHKUE WM YHUUTOXKEHUE NMPEKYPCOPOB, HHCTPYMEHTOB WJIK 000pyJ0BaHUS,
WCIIONb3YEMBIX JUISI M3TOTOBJIEHUSI HAPKOTHUYECKUX CPEACTB WM TCUXOTPOMHBIX
BEIIECTB, HAXOMALIUXCS MMOJ CHEUUANIbHBIM KOHTPOJIEM, B PSJIE CIy4aeB MOXKET
MOBJI€Yb YTOJIOBHYIO OTBETCTBEHHOCTH 10 CT. 228.2 YK P® 3a HapylieHue npaBui ux
WCIIOb30BAHUS WJIM YHUYTOXKEHHMS, €CIIM 3TO JESHUE COBEPILICHO CHEHUaTIbHBIM
CyOBEKTOM - JIMIIOM, B OOS3aHHOCTH KOTOPOTO BXOJWJIO COOJIIOJCHHE YKa3aHHBIX
npaBwi. OJHAaKO €clid HAPKOTHYECKHE CPEACTBA WJIM IICUXOTPOIHBIE BelIeCTBa
YHUYTOXKEHBI YMBIIUIEHHO WM MO HEOCTOPOXKHOCTH HE CHEIUATBHBIM CYyOBEKTOM, a
J00BIM JIUIIOM, JyMalo, YrOJIOBHAs OTBETCTBEHHOCTh BIIOJIHE BO3MOXHA 110 CT. 167 u
168 YK P®, HO TOABKO B TOM cCilydae, €CJId COOTBETCTBYIOIIME HAPKOTHUUYECKHUE
CpeAcTBa WM TNCUXOTPOMHBIE BEIIECTBA (pacTeHUs WJIM UX YacTU) HAXOAWINCH B
3aKOHHOM BJIQJICHUH, Y 3aKOHHOTO COOCTBEHHHKA (HampUMep, y JUlA, MOJyUUBIIETO
3TH TpPEeIMEThl B Ka4eCTBE MEAMIIMHCKUX MPEnapaTtoB, WIK B alTeKe, pealu3yroulei
yKa3aHHbIE MpeaMeThl, U T.A.). Eciu e yacTHOE JIMIO YMBIIUIEHHO YHHUYTOXKAeT
HAapKOTUYECKHE CPEICTBA WM ICHUXOTPOIHBIE BEIIECTBA, PACTEHUS WU UX YaCTH,
coJiepxaliiue HApKOTUYECKUE CPEJCTBA WM MICUXOTPOIHBIE BEILIECTBA, HAXOSIIUECS
y JIpyroro Jiviia He3aKOHHO, B TOM YHUCJE MOJTHOCTBIO 3aMPEIIEHHBIE B IPaXIaHCKOM
000poTe BEIIECTBA, OHO BOOOIIE MOAJIEKUT YTrOJIOBHOW OTBETCTBEHHOCTU TOJIBKO B
O4Y€Hb HEOOIBIIOM KOJIMYECTBE CUTYAllMl U MIPU HAJTMYUK JTOTIOJHUTEIbHBIX YCIOBUH,
HaIlpyMep B TOM Cllydae, €CJM 0 3apaHee JTOCTUTHYTOW JOTOBOPEHHOCTH IbITAETCS
MOMOYb XO3SIMHY HApKOTUKOB WJIM TICUXOTPONHBIX BEIIECTB B COKPBITUH UX
He3aKOHHOTO obOopota. Ho 37ech Takke OTCYTCTBYET MPECTYIUICHHE MPOTUB
COOCTBEHHOCTH; COJIEIHHOE JOJKHO KBAJIM(PUIMPOBATHCS KAaK MOCOOHMYECTBO B
MPECTYIICHUH, MpeaycMoTpeHHOM cT. 228.1 YK PO.

46



He wmoryr ObITh mpeaMETOM XUIIEHUH JUO0O0 BBIMOraTelnbCTBa Kak
MOCSTaTeIbCTB HA COOCTBEHHOCTh OTHECTPENbHOE OPYKHUE, KOMIUIEKTYIOLIUE JIeTalu
K HeMy, OOempHnachl, B3pbIBUAThIE BEIIECTBA MM B3PbIBHBIE YCTPONUCTBA, BCE BUIBI
OpYHsl MAacCOBOTO MOPAKEHHUsSI, a TAKKE€ MaTepuaibl WIM 000pYyAOBaHUE, KOTOPHIE
MOTYT MCHOJIb30BaThCA NPU CO3JIaHUM TOCIEIHEro. Bompeku yTBepKISHUIO
C.M. Kouou, He MOXKeT OBITb MNPEAMETOM XMILIEHUS KaK IOoCSraTelbcTBa Ha
COOCTBEHHOCTb M TJIAIKOCTBOJIBHOE OpY’)KHE; H3BECTHbIE H3MEHEHHUS [0 3TOMY
MoBOoAYy KOocHynuch B aekadbpe 2003 1., a 3atem B uiose 2004 r. TOIBKO COCTaBa,
npeaycMoTpeHHoro cr1. 222 YK P®. CooTBETCTBEHHO, TPH XHUIICHUH JIOOOTO
OTHECTPEJIBHOIO OpYXUs, BKIIOYAs TJIAJKOCTBOJIBHOE, B TOM YHCIIE TPaKIaHCKOE
OTHECTPEJIbHOE TIJIAJIKOCTBOJIBHOE JJMHHOCTBOJIBHOE, a TaKXe OTHECTPEIbHOE
Opy’XHE€ OrpPAaHUYEHHOTO TMOPaXEHWs, W JPYTrUX HA3BAHHBIX BBIIIE MPEAMETOB
YroJIOBHAsi OTBETCTBEHHOCTh HACTyMaeT 1o cT. 226 YK PO.

OnHako XOJ0JHOE, B TOM YHKCIE XOJOJHOE METATENIbHOE, U Ta30BOE OpYKHE
ABJISIETCS. MPEIMETOM XMIIEHWM M BBIMOraTeilbCTBA, NPEeAyCMOTpeHHbIX Il 21 VK
P®. OtHocATCcs K mpeaMeTraM XWIIEHWW MO0 HA3BAaHHOW IJ1aB€ M '3a)KUraTelIbHOE
OpyXHE Pa3IUYHBIX MOAU(PHUKAIMK - OT TMEPEHOCHBIX "PaHIEBHIX' 1O HMEIOIINX
OTPOMHYIO Pa3pYLIUTEIBHYIO CHUIY APYTUX OTHEMETHBIX CHUCTEM, BBIIOJIHEHHBIX Ha
0a3e cpeaHero TaHKa', AJIEMEHThl KOMIUIEKCOB BOOPYKEHUM, HE NMpeIHA3HAYCHHBIE
HEIMOCPEACTBEHHO Ui NPOU3BOJACTBA BBICTPENA, B3pbIBA WM IyCKa pakeT, HO
BXO/JISIIIME B COCTAB TaKUX KOMILJIEKCOB, O0eBbIe MaluHbl (Tanku, TP, BPJIM).

Brictynator npenmerom xwuimieHud 1mo 1. 21 YK P® wu ocBeTuTenbHEIE,
MMUTAllMOHHbIE TAaTPOHbI W B3PBIBIIAKETHl, HE OTHOCAIIMEcS K OoenmpumacaMm H
B3PBIBHBIM yCTpoicTBaM. Takoe pasbsicHeHHE ObUIO JaHO B ompeiaesieHnn BoeHHoM
kosuierun Bepxosnoro Cyna P® no geny I1. u ap.

JIroboe opyxkue u Ooempumnachl, HAXOASAIIMECS Ha BOOPYKEHUH B
Boopyxennbix Cunax P®, npyrux Bolickax u BOMHCKHX (opmupoBaHusx P®D, a
TaK)XK€ BBIJAHHOE TpPaKJaHaM, MPOXOJAIIMM BOECHHBIE COOpBI, HE MOXKET, Kak
MPaBUJIO, BBICTYNATh MPEIMETOM YHUYTOXEHHUS WIM TOBPEXKICHHUS UYXKOTO
MMYILECTBA, TPEAyCMOTpEHHBIX CT. 167 u 168 YK P®. IIpu ycnoBuu coBeplieHHs
MOAOOHOTO JIEIHHS CyObEKTOM MPECTYIUICHUH MPOTHUB BOECHHOM CITY>KOBI yroJoBHas
OTBETCTBEHHOCTh HacTtymaer mo cr.346 u 347 YK P®. U Tomnbko eciu 3TO
MPECTYIUICHHE COBEPIIAeTCsl APYTUM JIMIIOM, COJIETHHOE KBanuimpyercs 1o 1. 21
YK PO.

Hensuxumbie BelllM AaJIEKO HE BCE M HE BCErJa MOTYT BBICTYIATh MPEAMETOM
MOCATATENbCTB HAa COOCTBEHHOCTb. JTOT BONPOC OyJEeT paccMOTPEH B paMKax
aHaJIM3a KOHKPETHBIX MOCATATEIbCTB HA COOCTBEHHOCTb.

NHoe wumyliecTBO, T.€. HMMYIIECTBO, JIMIIEHHOE BEIIHOIO Xapakrepa, -
pa3IUYHbIE BUIBI DHEPTUH - O0JIaflaeT crnenuduyecKkuM cojaepxaHueM. Yacto oHO
HEoCsA3aeMO (RJIEKTPOdHEprus, razosass sHeprus). Jlo BCTyIUieHUs B JIEUCTBUE
®enepanpHoro 3akoHa ot 30 gexadps 2006 r. N 283-®3 "O BHeceHUU W3MEHEHUH B
VYronmoBubiii  kojgekc Poccuiickoir  ®enepauum  u  crartbio 151 YronosHo-
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npoueccyanbHoro kojaekca Poccuiickoit depepanun’” B HayKe W Ha MPAKTUKE MOYTH
€AMHOYIIHO MPU3HABAIOCH, YTO UHOE UMYILIECTBO MOXKET OBbITh MPEIMETOM TOJIBKO
OJIHOTO TMPECTYIUICHUS] MPOTUB COOCTBEHHOCTH - NPUYMHEHUS HMMYLIECTBEHHOIO
yiiep0a myteM oOMaHa WIM 3JI0yHOTPEOJICHUS! 10BEPUEM, MTOCKOJIbKY HU MOXUTHTh
TaKO0€ MMYUIECTBO, HU YHUUTOXUTh WK NOBPEAUTH €0 HeNb3sl. MIHaue B yrolioBHOM
npaBe cuutan Toiabko A.B. Xabapos. Ilozxe, yxxe mocne npunarus denepaibHoro
3akoHa oT 30 mexabps 2006 r., Takyro no3unuio 3aussa 1 H.B. Bumnskosa, ykasas,
YTO SHEPTUS U ra3 TOXKE OTHOCATCA K MPEAMETaM XHUIICHHUS.

HaszBanueiii @enepalibHbIN 3aKOH, B YACTHOCTH, BHEC U3MEHEHHs B cT. 158 YK
P®, nononHuB ee 4.3 HOBBIM 0CO00 KBATM(PHUIMPYIOUIUM MPU3HAKOM - Kpaka U3
HedTenpoBoa, HEPTEIPOAYKTONPOBOA, Ta30MpoBoAa. Tak OUYeHb TUXO U HE3aMETHO
B YrOJIOBHOM MpaBE MPOU30IILIa PEBOIIONMS B TOHUMAHUU MIPEAMETA NPECTYIICHUN
MPOTHB COOCTBEHHOCTHU (TMpeaMeTa XHIIeHui ocobeHHo). OnHa U3 pa3HOBUIHOCTEH
SHEPIruM - razomas (ras) - Temnepb NpU3HAHA MPEIMETOM Kpa)Ku, U, CIEIO0BATENbHO,
HET HUKAaKUX OCHOBAaHUM HE MPU3HABATH €€ U MIPEIMETOM JIPYTUX XUIIECHUM.

HaBepnoe, MoxHO ObUIO OBl MOJO00HOE TMOHUMAHHE TPEAMETa XHUIICHUS
NPUHATH, MOCKOJIBKY 3HEPrUsi COBEPIIEHHO MaTepUalibHA, XOTS 4YacTO HeocsA3aema.
Ho u B nanHOM cityuae, 0JIHaKO, BCE MPOU30IILIO [0 U3BECTHOMY NMPUHIIMITY: "XOTENH,
Kak JIydiie, a NoJIyduiaoch, kak Bcerga'. CkazaB "a", He ckazanu "0O": He
PacCIpOCTPAaHUIIM TOHATHE MPEAMETa XUILEHUS Ha BCEe APYTrHe BUJbI YHEPTUH - HA Ty
K€  DIIEKTPOSHEPTHIO, HEMPABOMEPHOE 3aBJIaJICHUE KOTOPOW  MO-NPEKHEMY
COCTaBJISIET NPUYMHEHUE MMYIIECTBEHHOTO yiiepba myTeM oOmaHa WU
3nm0ynoTpebnenust noBeprueM. KoHeuHo, pa3HUIy MEXIy ra30BOil U AJIEKTPOIHEpPIrHen
HAWTU MOXHO: MepBasi - HEBO30OHOBIAEMbIN (€CIM pedb UIET O IPUPOIHOM rase), a
BTOpasi - BO3OOHOBISIEMBIN pecypc; MOTpeOJieHHe ra30BOM 3HEpPruu (B TOM 4HCIE
HE3aKOHHOE) BEAET K YMEHBIICHHIO J3TOr0 JHepropecypca, a mnoTpeOieHue
ANEKTpUYECTBA (B TOM YHUCJIE HE3aKOHHOE) MPUBOJUT K BO3PACTAHUIO 3aTpaT Ha €ro
npou3BoACTBO. OAHAKO M OMM30CTh PHEPIHM ra3a M SJIEKTPUUYECTBA - HAIMUIO: 00e
JUIICHBI BEIIECTBEHHOW (OPMBI U TMPEACTABISIOT cO00#, MO CyTH, (PU3UYECKYIO
cyOcTaHuio; 00e HEBUAMMBI, KaK MPaBWIO (€CIM B Ta3 HE A00aBJIeHbI ClelHabHbIE
peareHThbl), U HeocCsi3aeMbl (XOTSI MOYYBCTBOBATh 3JIEKTPOIHEPTHUIO TEM HE MEHee
MOKHO).

[IporeMOHCTpUPOBAHHOE BBIIIE OTHECEHUE SHEPIUU ra3a U 3JIEKTPOIHEPTUH K
MpeaAMEeTaM pa3HbIX MOCITATENbCTB HA COOCTBEHHOCTh CTaBUT U MEpel TEOpUeu, u
nepe MpakTUKOW HOBBIE BOMPOCHI: @ €CJIM HE3aKOHHO IMOTPEOJISIIOTCS WHbIE BUbI
SHEPIHH, MEHEE PACIIPOCTPAHEHHBIE 110 CPABHEHUIO C HA3BaHHBIMU JABYMSI, HAIIpUMEP
napoBasi SHeprusi, OMO’HEprus, COJIHEYHas, WHas TeIuloBas, aTOMHas M MpodY., TO
KaKoe TMPECTyIUIEHHE COBEpPIIAETCS  JIMIOM: XHUIIEHHUE WIM [pPUIYUHEHHE
MMYIIECTBEHHOIO yliep0a myTeM oOMaHa WIH 3710yHoTpeOsieHus 1oBepueM? Y MeHs
OTBETA Ha ATOT BOMNPOC HET.

OOpamaer Ha ce0si BHUMaHHE W TOT (PAaKT, UYTO TOJAXOA K DHEPTruw,
COJIEpXAIIUICS B YTOJIOBHOM 3aKOHOAATENbCTBE, HE COBIAJIAET C MOAXOJ0M K HEH B
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3aKkoHojaTenbcTBe aaMuHUCTpaTuBHOM. B KOAIl P® ecth cr. 7.19 "CamoBosnbHOE
MOJKJIIOYEHNE U HCIIOJIb30BaHUE JJIEKTPUUYECKOW, TEIMIOBOM SHEPruu, HeDTH WIH
raza’, B KOTOpOM MNpeayCMOTPEHa aJMUHHCTPAaTUBHAS OTBETCTBEHHOCTh 3a
CaMOBOJIbHOE  MOAKJIIOYEHHE K  DJHEPreTUYECKUM  CeTsM, HedTenpoBOaaM,
He(TEMPOIYKTONPOBOJIaM W Ta30MpOBOJIaM, a PaBHO CaMOBOJIbLHOE (0Oe3ydeTHoe)
UCIOJIb30BAHME  DJIEKTPUYECKOW, TEIUIOBOM  HSHepruu, HedTH, Traza WiH
HerenpoaykToB. Hapsimy ¢ 3Toii cTatheil cymecTByeT u3BecTHas cT. 7.27 "Menkoe
xumieHne" KoAll PO, B koTopoii HeMpaBOMEpHOE MOTPEOJICHUE AIICKTPOIHEPTHH, a
TaKke Ta30BOM W TEIJIOBOM SHEPrMM M Jake HePTH U HedTEenpoayKTOB
(MpaBWIBHOCTh pEHICHHWS B OTHOLIEHUWM JBYX MOCIEAHUX KAaTErOpUid SIBHO
COMHUTENbHA) K MEJIKOMY XUIIEHUIO HE OTHECEHBI, a 3HAUUT, U CAMU MEPEUNCICHHBIE
BUJIBI PHEPIUHM (M HEPTh, U HEDTENPOIYKTHI) MPEAMETOM MEJIKOTO XUIICHUS HE
ABIAIOTCS. Y MBI CHOBa Ha0JI0/1aeM OTCYTCTBHE CUCTEMHOCTH B POCCUHCKOM IpaBe U
3aKOHOJIATENbCTBE, KOTOPOE BBIPAKAETCS B PA3HBIX MOAXOJAaX K OLIEHKE OJHOTUITHBIX
aBiieHud. OHO JOJKHO OBITH TPEOOIIEHO.

[Iytu  pemenuss npoOJeMbl  OLEHKM  HENPaBOMEPHOTO  3aBlafieHUs
HEOCSI3a€MbIMH, JIMIICHHBIMA BEIIHOM (OpPMBI BHJIaMU SHEPTUU MOTYT OBITh
pa3HbIMU. MOKHO MPEIOKUTh CAaMOCTOSITEIBHBIN cocTaB nmpecTyruieHus B 1. 21 YK
P® - mo Tumy CKOHCTPYMPOBAHHOTO B aJIMHHUCTPATUBHOM 3aKOHOJATEIbCTBE,
KOTOpBIM Obl MpeaycMaTpuBal YrOJOBHYIO OTBETCTBEHHOCTb 3a HENPaBOMEPHOE
noTpeOJIeHHe SHEPruu, JHIIEHHOW BemHOW (OpMBI, € UCHOJIb30BAHUEM B
KPUMHHAIU3ALUU TOTIOJHUTEIbHBIX, IOMUMO CaMOr0 AESHUS, KPUMUHOOOPA3YIOMINX
MPU3HAKOB, HAIpUMEp KPYIHOro yuiepda (ero moHsTue, BUAUMO, U 10 CTPYKTYype, U
[0 KOJMYECTBEHHBIM MOKA3aTeNsIM JOJDKHO OTJIMYATbCAd OT TMOHSTHS KPYIHOTO
yiiep0a B XHUILIEHUU). XOTS BO3MOXXKHO M HMHOE PEIICHHE: B HOBOM MPUMEUAHUU K
cT. 158 YK P® nath pa3bsicHeHHE, YTO HOPMbI O XUILEHUHU PACIPOCTPAHAIOTCS U Ha
HEMPAaBOMEPHOE 3aBIAJCHUE PA3JIUMYHBIMU BHUAAMH dSHEepruu. COOTBETCTBEHHO,
CUCTEMHBIE TPaBKU JOJDKHBI OBITh BHECEHbI M B  aJMUHUCTPATUBHOE
3aKOHO/IATENbCTRO.

W, HaxkoHel, HMYIIECTBEHHBbIE TIpaBa, OTHOCUMBIE  TPAKIAHCKUM
3aKOHOJIATENIbCTBOM K MMYILECTBY, TaKXK€ JAJIEKO HE BCETJa BBICTYIAKOT MPEIMETOM
MPECTYIUICHU MPOTHUB COOCTBEHHOCTU. 3J€Ch ClenyeT OoOpaTUTh BHUMaHUE Ha
3aKOHOJIATENIbHYI0 TEXHUKY, HUCIOJIb3YEMYI0 NpPH H3J0KEHUM IMOCATATENbCTB Ha
COOCTBEHHOCTh. 3aKOHOJATENh MPOBOAUT B YTOJIOBHOM 3aKOHOJATENICTBE PAZHUILY
MEXJy HUMYIIECTBOM U HMYLIECTBEHHBIMH MpPaBaMH, IOCKOIBKY YHIOTpeOseT
OJTHOBPEMEHHO 00a 3Tu ciaoBocoueTaHus. Tak, B c¢T. 158, 160-162, 165, 167, 168 YK
P® on rosoputr 06 umymiectBe; B cT. 159 YK PO - 06 umymiectBe u mpaBe Ha
UMyIIeCTBO; B CT. 163 YK PO - 06 uMy1iecTse, mpaBe Ha UMYIIIECTBO U COBEPIICHUHN
JNEUCTBUM HMMYIIECTBEHHOro Xxapaktepa. (COOTBETCTBEHHO, YTOJOBHO-IPABOBOE
MOHATHE MMYIIECTBA HE BKIIOYAeT B ce0s MpaBO HAa MMYIIECTBO (MMYIIECTBEHHBIE
npaBa). [losTomMy mnpaBo Ha HMYIIECTBO SBJISETCA NPEIMETOM TOJBKO JBYX
MPECTYIUICHUI - MOIIIEHHUYECTBA U BHIMOTaTENIbCTBA.
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IlogBoass WUTOr ATOM 4YAaCTH HCCIAEAOBaHUSA, OTMEUY €IIE pa3: MNPEeAMETOM
MOCSTaTeIbCTB Ha COOCTBEHHOCTh BBICTYIA€T UMYILIECTBO, KOTOPOE BKIIIOUAET B CEOs
B OCHOBHOM, 332 HEKOTOPBIMH MCKJIIOUECHHUSIMH, UMYILIECTBO JBUKUMOE, B HEKOTOPBIX
Cly4yasx - HEABMKUMOE, B E€IMHHUYHBIX CiIy4dasgxXx - HMHOE HWMYLIECTBO H
MMYUIECTBEHHBIE ITpaBa (IIpaBO Ha UMYILIECTBO).

[Ipn 3TOM HEOOXOAMMO HMMETh B BUIY, YTO 3TO HUMYILECTBO SBISETCS IS
BUHOBHOTO YYyXHM, T.€. HE MPUHAIICKUT €My Ha IpaBe COOCTBEHHOCTH WJIH
3aKOHHOTO BJIaJicHUs. PaHee 3Ta OroBopka conepXkanach B HENECHCTBYIOLIEM HBIHE
noctaHoBieHuu [lnenyma BepxoBHoro Cyna P® ot 25 anpens 1995 . N 5, xots u
CEroJiHs, I10 MOEMY MHEHUIO, aKTYAJIbBHOCTU YTBEPKIACHHUE HE NOTEPsII0: "Pa3psiCHUTH
CyllaM, 4YTO MPEIMETOM XHUIIEHUS M HWHBIX NPECTYIUIEHUW, OTBETCTBEHHOCThH 3a
COBEPILIECHHE KOTOPBIX mpeaycMoTpeHa HopMamu TiaBbl msaToil YK PCOCP (rn. 21
YK P®. - H.JL), sBnsercs 4yxkoe, T.e. HE HaXOJsIIleecs B COOCTBEHHOCTH WIIU
3aKOHHOM BJIaICHUM BHHOBHOTO, UMYIIECTBO". M3 3TOro mojoKeHus CIeayroT ABa
BA)KHBIX BBIBOJA: 1) MMYIIECTBO JOJKHO HaXOAMUTHCS B UbEH-THOO COOCTBEHHOCTH
WM 3aKOHHOM BJIQJICHUH; 2) UMYILIECTBO JOJIKHO OBITh YY>KUM JJI1 BAHOBHOTO.

1. VmymecTBo MOOMKHO HaXOAUThCS B YbEH-THOO COOCTBEHHOCTH WIIU
3aKOHHOM BiaJeHud. He Moryt OBITb TpPeAMETOM MPECTYIUIEHUH MPOTHUB
COOCTBEHHOCTH TaK Ha3bIBa€Mble Oecxo03siiiHble BemM, KoTopeie cT.225 'K PO
onpezenseT KaK Beld, KOTOpble He UMEIOT COOCTBEHHUKA UM COOCTBEHHUK KOTOPBIX
HEU3BECTEH, JIN0O, €CIM HHOE HE MNPEeIyCMOTPEHO 3aKOHAMM, BEIIM, OT IpaBa
COOCTBEHHOCTH Ha KOTOpble COOCTBEHHUK OTKazaics. [IpaBo coOCTBEHHOCTH Ha
O0ecxo3siHble JBUKUMBIE BEUIM, 3a HEKOTOPHIMH HCKIIOUYEHUSIMU, MOXET OBITh
MPUOOPETEHO B CHITYy MPUOOpETaTeNIbHOM 1aBHOCTH, T.€. B 3aKOHHOM MOPSAKE.

He moxeT ObITh peIMETOM MPECTYIUICHHS] IPOTUB COOCTBEHHOCTH BBIIIEIIIEE
U3 BIJIAJICHUS HMMYILIECTBO B CHJIy CO3HATEIBHOTO pElIeHUsT COOCTBEHHUKA WIIU
3aKOHHOTO BJIQJIENIblIa, HAIPUMEP OTKa3a OT MMYILECTBA B CHUJIY €ro HEHaJoOHOCTH
WM cTapocTu. Yalne Bcero Bce JEUCTBHS C TAKUM UMYIIECTBOM BOOOIIE YTOJIOBHOM
OTBETCTBEHHOCTH HE BIEKyT. HeHakazyemo, Hampumep, NIPUCBOCHUE WIH
YHUYTOXKEHHE  JOOPOTHBIX  BElIed,  BBIOPOIICHHBIX  COOCTBEHHHKOM  3a
HEHaJI0OHOCTHIO B MYyCOP.

[TosTOoMy COBEpIIEHHO BEpHO CynaeOHas KOJUIETHsSl IO YTOJIOBHBIM J€lam
CepanoBckoro o0yacTHOro cyjaa ormenuna npuroBop no geny J. u K. Cytp nena
TakoBa: npuroBopoM IlepBoypanbckoro ropojickoro cyaa CBepanoBCcKoil 00JacTu OT
12 anpensa 2007 r. 1. u K. Obuin mpu3HaHbl BUHOBHBIMU B Kpake, COBEPIIEHHOM
TPYIION JUI MO MNPEABAPUTEILHOMY CTOBOPY, C HE3aKOHHBIM NMPOHMKHOBEHHUEM B
MOMEIIEHUE, U OCYXKIeHbI 1o 1. "a", "0" 4. 2 c¢T. 158 YK P®. Onnako, kak cieayeT u3
MoKa3aHui morepnesiieir M. B cy1eOHOM 3acelaHuH, BEIIU, KOTOpbIe MOXUTUIHU [1. u
K., Haxoaunuce B ee ObIBILEH KBapTHpE B JIOME€, KOTOPBIM ObUT MpHU3HAH BETXUM
KUIbEM U TpeIHa3HaueH JJs cHoca. JKWIbLbl U3 JTaHHOTO JIoMa ObUIM BBICEJICHBI.
VYKka3zaHHO€ HMMYIIECTBO OHA B JaJbHEHIIEM HE HaMepeBallach HMCIOJIb30BaTh. U3
3asBiieHUs M. B IlepBoypasibCKHil TOPOJCKOM CyJl YCMATpPUBAETCS, YTO OHA MPOCHUT
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MIPEKPaTUTh YTOJI0BHOE npecieaoBanue B oTHoueHuu . u K., Tak kak npereH3uil k
HUM HE UMEET, BeIlld, UMU MOXUIICHHbIE, [ICHHOCTH JJIs Hee HE MPECTaBIISIOT, €10 He
npuobperanuchk. [Ipm Takux OOCTOSTENHCTBAX MPUTOBOP MOMJEKHUT OTMEHE C
HaIpaBJIEHUEM YTOJIOBHOTO JIEJIa Ha HOBOE Cy1eOHOE pa30upaTesibCTBO.

B To e Bpemsi 3a0biTO€ COOCTBEHHHMKOM HMMYILIECTBO M, TaKUM 00pa3om,
BPEMEHHO BBILIENIIEE M3 €ro BJIaJCHUSA, MOXET OBITh MPEIMETOM OTIEJIbHbIX
MOCATaTeIbCTB HA COOCTBEHHOCTh. Peub uet o HaxoJKe; MOPSAOK OOpallleHus C HEIO
TaK)Ke perjJaMeHTHUPYETCs TPakJAaHCKUM 3aKOHOAaTeabCcTBOM. [IpucBoeHne Haxoaku
B COBPEMEHHOM YTOJIOBHOM 3aKOHO/IaTEIbCTBE OTBETCTBEHHOCTH HE BIICYET.

Nuaue nymaer A.W. boiinos. OH yka3biBaeT: "...ITpu 0TCyTCTBUM ClielIMaIbHON
HOpPMBI 32  TPUCBOEHUE  HAWACHHOTO  MMYIIECTBA  COJAESHHOE  JOJKHO
KBATU(UIIMPOBATECS MO OOIIed HOpPME, YCTaHABIMBAIOIICH OTBETCTBEHHOCTh 3a
MPUCBOCHHUE BBEPEHHOI'0 MMYIIECTBA, HECMOTPSI Ha TO, YTO CTENEHb OOIECTBEHHOM
OMAacHOCTH NPHUCBOEHUS HAXOJKHM HECOM3MEPHUMO HMIXKE MPUCBOCHUS HHOTO
nmyiiectBa". OCHOBaHWE IJIsI TAKOTO PELICHHWS aBTOP BUJWT B HAJIMYUU Yy JIWIIA,
HalIe/IIIero 4yXyl Belllb, TI'PaXJIaHCKO-MPABOBOW OOS3aHHOCTH U3BECTUTH O
Haxonke. Tem He MeHee, Ha MOW B3IUISJl, HEUCHOJHEHUE OOS3aHHOCTH BOBCE HE
PaBHO3HAYHO BBEPEHUIO UMYIIECTBA, KOTOPOE JIOJKHO ObITh B MpUCBOCHUU. [lymaro,
YTO 3TO OCO3HAETCS U aBTOPOM, YKA3bIBAIOIIUM, YTO JIYUIIMM PEIICHUEM MPOOJIEMbI
ObLIO OBl BOCCTAHOBJIEHUE HOPMBI 00 OTBETCTBEHHOCTH 33 MMPUCBOCHUE HAXOIKU.

B 1o xe Bpems cornacHo 4. 4 cr. 227 I'K P® nameamuii Belp OTBEYAET 3a €€
yTpaTy WIA NOBPEXKICHUE JIUIIb B CIIy4ae YMBbICJIA WU IPyO00il HEOCTOPOKHOCTH U B
npenenax CTOMMOCTH BEIIU. DTH TOJOKEHUs, MPEACTaBIsAeTCs, JalOT OCHOBAHMUS
CUMTAaTh HAXOAKy IIPEIMETOM COCTaBOB YHMUYTOKEHUS WJIA TMOBPEKICHUS
MMYIIECTBA, OJHAKO TOJBKO B T€X CIyyasx, KOrJa OHA HE MEPEXOAUT Ha 3aKOHHOM
OCHOBaHMM B COOCTBEHHOCTh  Hamexdmero. IlocienHee  BO3MOXKHO — TpHU
OJIHOBPEMEHHOM HAJIMYUU ABYX YCJIOBHIl: HAIIEANINWNA BEIllb BBIMOJIHUI O0S3aHHOCTD
3asBUTh 00 3TOM B OpraHbl MOJUIMU WM B OpraH MECTHOTO CaMOYMIpaBJICHUS, U
COOCTBEHHUK BEIIM HE HAWJIEH WK caM HE 3asiBUJI O CBOEM IPaBE Ha BEIIb B TCUCHUE
IIECTH MECALIEB C MOMEHTA M0JIayu 3asiBJIeHUS 0 Haxozake. Torna HaiiieHHas Bellb -
Haxogka - B coorBercTBUM co CT.228 I'K P® cuntaercs coOCTBEHHOCTHIO
HaIIEAIEr0 €€. YHUUTOXKEHUE K€ COOCTBEHHOIO MMYILIECTBA B YTOJIOBHOM MOPSAKE
HE HaKa3bIBaETCH.

He cnenyer nmyTtaTh UMYIECTBO, MOTEPSIHHOE COOCTBEHHUKOM WM 3aKOHHBIM
BIIQJIENIBIEM, U UMYIIIECTBO, BDEMEHHO OCTaBJIECHHOE UM 0€3 MPUCMOTPaA B U3BECTHOM
eMy MecTe (Ha IUisbke, B 0aHe, TPaHCIIOPT, OCTABJICHHBIM y Mara3uHa Ha BpeMsl €ro
nocemieHus, 1 T.1.). Takoe uMyniecTBO 0e3 BCAKMX OTpaHMYEHUN MOXKET ObITh
MPEeIMETOM MPECTYIIEHUH TPOTUB COOCTBEHHOCTH.

HyXHO OroBopuTh BO3MOXHOCTH KJaJa BBICTyHaTh B KayecTBE MpeaMeTa
aHanu3upyemon rpynnsl npectyrmiennil. B cr. 233 'K PO ykassiBaercs: "Kian, To
€CThb 3apbIThlE B 3€MJIE WJIM COKPBITHIE HHBIM CHOCOOOM JEHbIM WA II€HHBIE
MpEAMEThI, COOCTBEHHUK KOTOPBIX HE MOXET ObITh YCTAHOBJEH JIMOO B CUIIY 3aKOHA
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yTpAaTWJl Ha HUX IPaBO, MOCTYNAET B COOCTBEHHOCTh JIUIA, KOTOPOMY IPUHAIJICKUT
MMYILECTBO (3€MENbHBIA y4acTOK, CTPOCHHE U T.II.), I/I€ KJIaJ ObUI COKPBIT, U JIHIIA,
OOHapy»KMBIIETO KJaJ, B PaBHBIX MJOJSAX, €CIU COIJAIlIEHHEM MEXIy HHUMU HE
ycTaHoBjieHO uHoe. [Ipu oOHapykeHHM Kiaja JIMIOM, TPOU3BOAMBIIUM PACKOIKHU
WJIU TIOUCK IIEHHOCTEN 0e3 cornacusi Ha 3T0 COOCTBEHHUKA 3€MEJILHOTO YYacTKa WIU
MHOTO MMYILECTBA, TJe KiIaa ObUl COKPBIT, KJIaJ MOJICKUT Nepeaade cCOOCTBEHHUKY
3eMEeJIbHOTO YYacTKa WJIM UHOTO UMYILECTBA, rJe ObUl 0OHApYKEeH Kiaxd'.

N3 cka3aHHOrO M aHamM3a yroJOBHOIO 3aKOHAa MOYKHO CHENaTh CIEAYHOLIUE
BbIBOJBI. [IprucBoeHHME Kilajga B UHCIE YrOJIOBHO HAKa3yeMbIX JICSIHUM HE
penycMOoTpeHo. ['0BOpUTH O BO3MOXHOCTU €ro XHUIIEHHUS MO0 YHUUTOXKEHUS WIH
MOBPEXKACHUS (B YTOJIOBHO-IIPABOBOM CMBbICIE) B OOJBUIMHCTBE CIIyYaeB TaKkKe
HEJb3sl, OCKOJbKY OH Ha 3aKOHHBIX OCHOBAaHMSIX MOCTYNAaeT B COOCTBEHHOCTH JIUIIA,
€ro HalleJIIero, Wi B €ro e OOILIyl [0JIEBYI0 COOCTBEHHOCTh C JAPYTUMHU
MpU3HAHHBIMK 3aKkOHOM JjunamMu. Ilocne 3Toro OH, pa3ymeeTcsi, MOXKET ObITh
MpeIMETOM TMPECTYIUICHUH MPOTHB COOCTBEHHOCTH - COOCTBEHHOCTH JIUIIA,
0OHapy>KUBIIIETO KJIA].

CymecTByer, OAHAaKO, W €me OJHO TMOJOXKEHHE  TIPAXKIAHCKOTrO
3akoHonarenbcTBa. B m. 2 cr. 233 'K PO orosapusaercs: "B ciiyyae oOHapyxkeHUs
KJIaJla, COJIEPKAIIET0 BEUIM, OTHOCSIIMECS K MaMSITHUKAM HUCTOPUU WIH KYJIbTYpBI,
OHM TIOJUIeKaT TIepefadye B TOCYJApCTBEHHYIO COOCTBEHHOCTh. I[lpu »TOM
COOCTBEHHUK 3€MEJIBbHOTO y4acTKa WM MHOTO MMYIIECTBA, T KIaj ObLI COKPBIT, U
U0, OOHAPYXKUBILIEE KJIaJ, UMEIOT MPaBO Ha MOJYyYE€HHE BMECTE BO3HATPAXKICHUS B
pa3mMepe  MATHAECIATH  NPOLEHTOB  CTOMMOCTH  Kiana.  BosHarpaxkneHue
pacrpeaensieTcss MeX/1y 3TUMH JIMLIAMH B PaBHBIX JOJISAX, €CJIA COTJALIEHUEM MEXIY
HUMH HE€ YyCTaHOBiIeHO wuHoe. Ilpu oOHapyXeHuM Takoro Kiaja JIMLOM,
MPOU3BOJUBIIMM PACKONKMA WM TOWCKUA ILIEHHOCTEW 0e3 coriacusi COOCTBEHHMKA
MMYUIECTBA, € KJIaJl ObUT COKPBIT, BO3HAIPAXKICHUE 3TOMY JIMIY HE BBIIIAUUBAECTCS
Y MOJHOCTBIO MOCTYyNaeT coOCTBEHHUKY". [IpuBeiIeHHOE MOJI0KEHNE a0 OCHOBAHUE
yTBEPKAaTh, UTO "TIPU TaKUX OOCTOSTENHCTBAX MPUCBOCHUE KJIAJa CIEAYET CUUTATh
XUIICHUEM TOCYIAPCTBEHHOr0 MMyLIecTBa. lIpruem NeicTBHsS BUHOBHBIX JIOJKHBI
ObITh KBasM(uIMpoBaHbl 10 cT. 164 YK, nbo mpeameTom mpecTyrieHus B JTaHHOM
ClIy4yae BBICTYIAIOT BEIIM OCOO0ON HMCTOPUYECKOUN, HAy4YHOW, XYHO0KECTBEHHOW WM
KYJIbTYPHOM LIEHHOCTH".

C yka3aHHBIM COTJIaCUTBHCSA CJIOKHO MO PsAAY NpUYMH. Bo-TepBBIX, AaHHBIE
MpEeAMETHl €ll€ B TOCYAapCTBEHHYIO COOCTBEHHOCTb HE MOCTYNWJIM; COIJIACHO
NpSIMOMY  YKa3aHUIO TPAXKIAHCKOTO 3aKOHOJATEIbCTBA OHM TOJIBKO MOJJIEkKAT
nepenaye B 3Ty COOCTBEHHOCTh. BO-BTOPBIX, TaeKO HE KaXKIblii CMOXKET YCTaHOBUTD,
YTO UMEET JEJI0 UMEHHO C MAMITHUKAMHU UCTOPUH HUIIU KYJBTYpPbI; CKOPEE, OH YBUIUT
B KJIaJie IPEIMEThl MaTepUalbHOM LIEHHOCTU. M, HaKOHEl, B-TPEThUX, B ONMKUCAHHOU
CUTYyallud HEBO3MOXXHO OIPEAETUTh CIHOCOO COBEpPIIEHUS XUILIEHHUS; HU OJUH U3
CYIIECTBYIOIIMX 3/1eCh HE MOAXOAUT. binke Bcero, KOHEYHO, UCXOAS U3 Xapakrepa
JNEUCTBUM, MPUCBOCHHUE; OJHAKO HUKTO HAWJEHHBIN KiaJ OOHApy>XUBILIEMY €ro He
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BBepsul. [IpuHKMMasi BO BHUMaHuE, KO BCEMYy NIpOYEMy, €Ille U TO, YTO IMOJOBUHA
CTOMMOCTH KJIaJla JTak€ B 3TOM CJydae NPHUHAMICKUT HalleaueMy ero (MHoraa -
COBMECTHO C JPYTMMH JIMIAMH), CIEAYyEeT, BUAUMO, IPU3HATH BO3MOXHOCTb
MPENOCTABICHUS YPETYJIUPOBAHUS JTaHHOTO KOHQIMKTA IETUKOM U TIOJHOCTBHIO
IPaXKJIaHCKOMY 3aKOHOJATEIIO.

M.B. ®ponoB, BbICKa3biBasg CBOIO TO3WIIMIO, TMHIIET O HEOOXOIUMOCTH
npeaycMoTpeTh B moctaHoBiieHuu Ilmenyma BepxoBHoro Cyma P® cremyroiee
nosnoxkenue: "Kman, comepikariuii oObIYHBIE BEIM, C MOMEHTa €ro OOHapyKEHUs
ABJISIETCS TpEeAMETOM xuuleHus. Kiazn, coaepkamuid BellH, OTHOCSIIMECS K
MaMSITHUKAM HMCTOPUM WU KyJbTYPbI, HAJUICKUT MPU3HABATH MPEAMETOM XHUILICHUS
TOJIBKO B TE€YEHUE PA3yMHOTO CpPOKa, HEOOXOIUMOTO HJisi Mepe/ladyd TAaKoro Kiaja
opraHam TocyJapcTBa, JIMOO mocie Takoil mepenauun”. IlocnenHee mpeioxeHue, K
COXKAJICHHUIO, aBTOPOM HE MOSICHSETCS, O3TOMY CMBICI €ro OLEHUTh ciokHO. Ho,
BUJIUMO, K CKa3aHHOMY MOXXHO OTHECTH T€ 3aMeyaHus, KOTOpble ObLIU
c(hopMyITHPOBAHBI BHIIIIE.

N Tonbko B ogHOM ciydae Kiaj 0e3 KaKuX-THOO OTpaHUYEHUN MOXKET OBbITh
MPU3HAH MPEIMETOM NPECTYIUICHUH POTUB COOCTBEHHOCTU. DTOT CiIy4yail OrOBOpEH
B 1.3 cT.233 'K P®: npaBuna 3Toil cTaTbu HE NPUMEHSIOTCS K JUIAM, B KPYT
TPYAOBBIX WIH CIIyKEOHBIX 00sI3aHHOCTEN KOTOPBIX BXOAWIIO MPOBEACHUE PACKOIOK
U TIOMCKa, HANpaBJIEHHBIX Ha oOOHapyxeHHe kiana. OYeBUAHO, NPU YKa3aHHbBIX
YCIIOBUSX KJaJ SIBISIETCS COOCTBEHHOCTHIO pabotomarens. TouHas KBamuuKaius
MPUCBOEHHUA Kiada TakuM JimnoM oroBopeHa [.JI. Kpurep, kotopas moisarana, 4to
BO3MOXHO BMEHEHHME COCTAaBa NPHCBOCHUS WJIM PacTpaThl, €CIW JIMIO SBISIETCS
MaTepUaIbHO OTBETCTBEHHBIM, UJIM COCTaBa KPa)KH, €CJIM OHO MMEJIO JIMIIb JOCTYII K
kiaxy. C 3TUM MOXHO COTJIaCUThCSA; MpaBa, BUAUMO, 110 COCTaBY MPUCBOCHUS PEUb
HY’KHO BECTH HE O MaTepuaIbHOW OTBETCTBEHHOCTH, a O ()aKTe BBEPEHUSI UMYIIIECTBA;
U 51 HE YBEpEHa, YTO TaKou (haKT B MOAOOHBIX TPYAOBBIX OTHOLICHUSX UMEET MECTO.

Enie onHO mpuHIUMIIMAIBHOE MOJIOKEHUE aHallM3a TaKOTO MpU3HAKa MpeaMeTa
MPECTYIUICHU TMPOTHUB COOCTBEHHOCTH, KaK HAaXOXJIEHHE €ro B 4YbeH-I1100
COOCTBEHHOCTH WUJIU BJIAJICHUU. B yroioBHO-IpaBOBOI HayKe OroBapUBaeTCsi 0OBIYHO,
YTO JJIsl NMPU3HAHUSA MMYUIECTBA MPEIMETOM IMOCSATaTeIbCTB Ha COOCTBEHHOCTh HE
MMEET 3HAYEHUs, B KaKOM - 3aKOHHOM WJIM HE3aKOHHOM - BIIQJICHUU HAXOJUTCS
MMYIIECTBO HA MOMEHT COBEPILEHUS MpecTymieHus. JIeiicTBUs uila NPecTynHbl KaK
B TOM CJIydae, KOrja OH TMOXMIIAET WJIM YHHUUYTOXKAET KaKyro-InOO Belllb,
HaxOJSIIYIOCS Y 3aKOHHOT'O BJaJelblia, TaK U B TOM Clly4ae, KOorja OHa HaXOAUTCS Y
HE3aKOHHOTO TMpUOOpEeTaTesnisa, B TOM YHUCJIE y MOXUTHUTENA. B yromoBHOM mpase B
ATUX CIydasX BCIIOMHUHAIOT MPUCKA3Ky "BOp Y BOpa AYOMHKY yKpai' W Ha3bIBAIOT MX
XUIICHUEM MOXUILIEHHOIO WU Kpa)ked KpaJeHoro.

Pa3zymeercsi, B NOJOOHBIX CHUTyalusX pe4Yb BOBCE HE HAECT O 3alIUTe
MMYIIECTBEHHBIX MpPaB HE3aKOHHOTO MpHOOpeTaTessi; OH U MpOLECcCyaabHO, HA MOU
B3IJISJI, HE JOJDKEH MPU3HABATHCS MOTEpIEBIIMM. PacueHuBas CONIESIHHOE TIpu
ONMCAHHOM CUTyallul KakK MPECTyIHOE, UCXOIAT MPEXIE BCEro M3 OOBEKTUBHO M
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CyOBEKTUBHO OOIIECTBEHHO OMACHOTO XapaKTepa MOBEACHUS BUHOBHOIO; €r0 HEJb3s
urHopupoBatTh. A.M. BollloB 10 3TOMYy MOBOAY CHPaBEIJIMBO 3aMedaeT: " XHUILIECHHUE
UMYILECTBA Y HeTOOPOCOBECTHOTO BIIAJIENblla O CBOECH COILMATBHON MPUPOJE CTONb
K€ OomacHo Juisi oOImiecTBa, Hapymias oOmue YCiaoBHS (DYHKIIMOHUPOBAHMUS
OTHOILIEHUWA COOCTBEHHOCTM B OOLIECTBE U NPHUBOAS K Mapa3sUTUYECKOMY
00oraImieHr0 BUHOBHOTO 3a CYET IPYTUX JIHI .

B T0 ke Bpems creyeT npu3HaTh, 4TO B 3TOM CIIy4ae UMEIOTCS 3HAUYNTEIbHBIE
CJIOKHOCTH C OIpezieNieHneM 00beKTa MPECTYMHOro MocAraTesibCTBa U BMEHEHHUEM B
BUHY CYOBEKTa HEKOTOpPhIX OOBEKTUBHBIX MPU3HAKOB COJESHHOTO, B YaCTHOCTH
ymiepba. Hanuiio 71Ba mocienoBaTeNbHO  COBEPILIEHHBIX Pa3HbBIMU  JIUIAMHU
MPECTYIUICHHS], HE CBSI3aHHBIX MEXIY COOOW HMYEM, KpOME MpEeaMeTa MPEeCTyImHOTO
MOCSATaTeIbCTBA; OH OJUH W TOT >Xe. He BBI3bIBacT 3aTpyqHEHHH KBamu(UKaIus
nepBoro (hakTa XUIIEHHs 3TOr0 UMYIIECTBA U BbIsICHEHHE ero o0bekTa. B pesynbpraTe
CTpalaeT HACTOSIIUA COOCTBEHHUK (3aKOHHBIM BJajeliel]) UMYILIECTBA, KOTOPHIM
XUIICHUEM JIMIIAECTCS BO3MOKHOCTH OCYILECTBIIATh U3BECTHYIO TPUAAY MOJHOMOYUI
coOCTBeHHUKA. VIMEHHO MOATOMY S3THUM MEPBBIM XULIEHUEM €My U MPUUYMUHAETCA
MMYIIIECTBEHHBI yIIepO, COM3MEPUMBIA CO CTOMMOCTBIO HMYyIecTBa. Bropoe
XUIICHUE - XUIIEHUE MOXUILIEHHOIO - MPAKTUYECKH HHUYETO HE MEHSIET B YXKe
HapyUICHHBIX OJIHAXIbl OTHOIICHUSX COOCTBEHHOCTH; HOBBIH HMYIIECTBEHHbIN
yimiepd COOCTBEHHUKY HE mpuuuHsercd. [IpoMcXoauT TONBKO  JIMIIEHHUE
MMYUIIECTBEHHBIX MPETEeH3UH (HE TpaB!) HE3aKOHHOTO MpUOOpeTaTessi, KOTOPhIE HU Ha
YeM HE OCHOBAHBI.

[IpITasicb HATH BBIXOJ U OOOCHOBATh-TaKW OTBETCTBEHHOCTh BOPA KPaJ€HOTO
nmo i 21 YK P®, ouenp wuntepecHo numer M.U. Tpetesak: "Ecium nmoHuMarth
COOCTBEHHOCTh KaK 3KOHOMHYECKYIO0 KAaTErOpHIO, TO TOT/AA ISl €€ YCTaHOBIICHHS
HEO0O0XOIUMO ONPEIETUTD JUIIb, SBIIIOCH JIM UMYIIECTBO AJIsl BTOPOrO NPUYUHUATENS
Yy>KUM, WU OTO JaeT OCHOBaHUS [UIsi NPUBJICYEHUS BHUHOBHOIO K YIOJIOBHOM
OTBETCTBEHHOCTU". C 3TUM CJOXKHO corjacutbes. Jaxke eciu mpusHaTh OOBEKTOM
MPECTYIICHU NPOTUB COOCTBEHHOCTH COOCTBEHHOCTH KAaK LEIMKOM U TMOJTHOCTHIO
SKOHOMHYECKYIO KaTeropuro, M B 3TOM CJIy4ae HEBO3MOXXHO pPALMOHAIBHO
apryMeHTHpPOBaTh YTrOJOBHO-IIPABOBYIO 3alllUTYy COOCTBEHHOCTH, Ha KOTOPYIO
BUHOBHBIM MpaBa He umeeT. Kak pa3 B CUJIy HE3aKOHHOTO XapakTepa IpaB Ha
COOCTBEHHOCTh KaK 3KOHOMMYECKYI0 KATETOPHUIO YTOJIOBHBIA 3aKOH HE MOMKET HUX
3amumatk. Ha 4to ke Toraa mpoucXOAMT mocsrarenbcTBo? M eciam Mbl BMEHsieM
31eCh XHUILIEHHUE, B YEM K€ BbIpaXKaeTcsl yIliepO, KOTOPbI OHO, B CHIIy HPSIMOTO
yKa3aHUsA 3aKOHA, T0KHO IPUYUHUTH?

borock, 4TO OTBETHI HA 3T BONPOCHI HAUTH HEBO3MOXKHO. M, ciemoBarenbHO,
CJIOKUBIIASICSL MPAKTHKA W MO3ULHKA B HayKe MO MOBOAY KBANM(PHUKALUU XUIICHUS
MOXUILIEHHOTO HE MOTYT OBITh MPU3HAHBI COOTBETCTBYIOIIMMHU 3aKOoHY. K Takomy xe
BbIBOYy npuxoauT u C.M. Koyon, KOTOpbIi mpemyiaraet "XunieHrue" MOXUIIEHHOIO
KBTI (UIIMPOBATH HE 10 cTaThsiM YK 0 XuIlleHnH, a o OTAENbHON CTaThe, HO TaKXKe
pacrnionoxenHoi B rinaee 21 YK P®". O monaraer ganee, 4ro Takasi CTaTbs YKe
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ecTb; 3T0 cT. 175 YK PO - mpuobpereHue uian cObIT UMYIIECTBA, 3aBEOMO JOOBITOTO
MPECTYNHBIM IMYTE€M, JIOCTAaTOYHO TOJbKO mnepeHecth ee B .21 YK PO wu
PacCIpOCTPAHUTD MOHITHE MPUOOPETEHHS UMYIIIECTBA HA XUIIICHHUE.

He wMory ¢ »53TuM  corjmacutbcss 1O CIACAYIOIIMM  MPUYMHAM.
Mecrtopacnonoxkeaue cT. 175 YK PO (rn. 22 '"llpecrymnenus B cdepe
SKOHOMHYECKOU NEeATeIIBHOCTH ") JEUCTBUTEIBHO BBIOpAHO HEYJayHO.
[Ipectymenue, 0e3yciI0BHO, HE MOCSITaeT Ha cepy IKOHOMUUYECKON AESTETbHOCTH.
CoBepiieHne 3TOro JesHHSI B KaUeCTBE MPECTYMHOW NEATEIBHOCTH, BKIIOYAOIIEH B
ce0st cucteMy NEHCTBUM, MPOU3BOAUMBIX ISl 00€CTeYeHHs! OCTOSIHHOTO MCTOYHUKA
JI0X0/Ja, MOKHO OBLIO OBl OTHECTH K MOCATATENIbCTBAM B cepe SKOHOMUYECKOU
nesaTenbHOCTH. OJIHAKO HU CUCTEMA MPECTYNHBIX JACSIHUM, HU MPOMBICENI HE YKa3aHbI
B cT. 175 YK P® Hu kak oOs3arefibHbIE€ MPU3HAKKM OCHOBHOI'O COCTaBa, HU Kak
KBaTMUIUPYIONTHE 00CTOATEIHCTBA.

Ho pepakuus aHanu3upyemoul CTaTbu HE IMO3BOJIET OTHECTU NMPUOOPETEHHE
WK COBIT MMYUIECTBA, 3aBEAOMO JOOBITOTO NPECTYHNHBIM IMyTeM, U K KaTEeropHhH
M3BECTHBIX HBIHE MPECTYIUIEHUH MPOTHUB COOCTBEHHOCTH. B pe3ynbpTaTe yka3aHHBIX
JesTHUIl TpaBOMOYMST COOCTBEHHHMKA MMYIIECTBA, YK€ HapYLICHHBIE OJHAXIbI
COBEPILEHUEM JPYroro MpecTymieHus, He cTpaaatot donee. Kpome Toro, uMyIiecTBo
MOXET OBITh 10OBITO HE TOJIBKO B PE3YJIHTATE MPECTYIUICHUS MPOTUB COOCTBEHHOCTH.
Oco3HaHue NpUOOPETAOIINM WIH COBIBAIOIIMM UMYILIECTBO MPECTYIHOTO XapakTepa
€ro MPOUCXOXKIEHUS CBUACTEIBCTBYET, HA MOU B3IJIS, O COBEPLICHUHN NMPECTYIUICHUS
npotuB npaBocyaus. IIpectynnenue, npegycmorpennoe cr. 175 YK PO, 6nuszko no
CBOEH CYTH K YKpPBIBaTEIbCTBY MPECTYIUIEHUS, KOTOPOE 3aKOHOAATENIb CUYUTAET
MOCATATENbCTBOM Ha NpaBOCyIHWe. B COOTBETCTBUM C M3JI0KEHHBIM COCTaB
npuoOpeTeHuss Win cObITa MMYIIECTBA, 3aBEJAOMO JOOBITOTO MPECTYIHBIM IMYTEM,
cienyet nepeHectu u3 . 22 B 1. 31 "lIpectrymnenus npotus npaBocyausa” YK PO.

OtMmeuy 31€ech Ke, YTO C MO3UIINHU 3aKOHOIATENIbHOM TEXHUKU HEBEPHO OJIHU U
T€ € TEPMHUHBI TOJKOBATb B YrOJOBHOM 3aKOHE IO-pa3HOMY; IIOHATHE K€
"mpuobperenue” Hurnae B Kogekce He BKIIIOUAET B Ce0s XUILIEHUE.

B cBf3M cO CKa3aHHBIM MOJYEPKHY €II€ Pa3, 4TO COBPEMEHHOE YIOJOBHOE
3aKOHOJATENbCTBO, HAMpABIEHHOE Ha OXpaHy COOCTBEHHOCTH, HPOOENbHO,
MOCKOJIBKY HE MPEAyCMaTpUBAET 3alIUTy 3aKOHHOTO MOpsAKa MpUOOpETEeHUs Ipasa
COOCTBEHHOCTH B MOJTHOM 00beMe. [losTomy u mpobiieMa ¢ kBamupuKaiuen XuleHus
MOXUILIEHHOTO MOXET OBITh MPEOJI0JIEHA TOJBKO MyTEM BBEACHHUS HOBOIO COCTaBa
MPECTYIUICHHS, O KOTOPOM YK€ 1A PEYb: COCTABA HAPYILICHHS 3aKOHHOTO MOPSIAKA
npuoOpeTeHus mpaBa COOCTBEHHOCTU WJIM 3aKOHHOTO BIAJEHUS HWMYIIECTBOM, HE
CBSI3aHHOI'O C XUIIEHHUEM YY>KOT'O MMYIIECTBA, HO COBEPUIEHHOIO €ro Crnocodamu
(TalHBIM,  OTKPBITBIM, OTKPBITBIM  HACWJIbCTBEHHBIM, IyTeM oOOMaHa WU
3710ynoTpeOIeHHS JIOBEPUEM, IPUCBOCHUS UJIA PACTPAThI).

3nech ke OOBIYHO OrOBapUBAIOT CUTYAIMIO, KOT/Ia MPECTYIUICHHE (XUILIEHUE,
YHUYTOKEHHE WM TOBPEXKIECHUE UMYIIECTBA) COBEPLIAETCS B OTHOLIECHUU
MMYUIIECTBA, HAXOJIMBILIETOCS IPU YMEPIIEM WM Ha HEM. YKa3aHHOE UMYILIECTBO HE
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ABJISIETCS. HUYbUM; OHO NPUHAMJICKUT, B COOTBETCTBUM C TPaXJIaHCKUM
3aKOHOJIATENbCTBOM, HacieAHUKaM ymepuiero. ClenoBaTenbHO, U 3TO WMYLIECTBO
MOXET OBITb MPEeAMETOM NPECTYyIUIEHHH NPOTUB COOCTBEHHOCTH. Y Ka3aHHOE
nonoxenue ocnapuBaercs HO.B. CeHOUKMHBIM, KOTOpBIM OTMEYaeT, 4To JUIs
MpuoOpeTeHUsl HacIeACTBa HACIEAHMK JAOKEH ero mnpussaTth (cr. 1152 T'K PD).
"...MMyuiecTBO ymepuiero B MOMEHT €ro CMEpTH M J0 MPHOOPETeHUs] 3TOro
MMYIIECTBA HACJIEAHMKAMU HE HAXOAMUTCS B COOCTBEHHOCTH IOCJIEIHUX, M OHO
BOOOIIIE HE HaXOJUTCS HU B Yybell cOOCTBEHHOCTH. He HaxoauTcst OHO M BO BIAJACHUH
MMOTEHIMAJIBHBIX HACIIEHUKOB... B MOMEHT CMEPTH HACIEeI0AATENs y UMYIIIECTBA HET
KOHKPETHBIX ITOTEHLUHAJIBHBIX BIAAENblEeB. X Kpyr BecbMa paciuiblBY4aT - 3TO
HacJIEAHUKU BOCbMHU oOuepelel, KaXKIblii M3 KOTOPBIX MOXET OBbITh JIMILIEH WU
OTKa3aThbCsl OT CBOETO IIpaBa HACJIEA0BATh OCTABICHHOE HACIEA0AATEIEM UMYIIECTBO,
TTIOC TOCYZApPCTBO - BCE OHU, BO3MOXKHO (HO HE 00s13aT€NbHO M HE ceiuac!), cTaHyT
coOcTBeHHUKaMH (BiajenblamMu). Takum oOpa3oM, HACIEIHUK U OyIyIIMid Biajenell
MMYIIECTBA, HAXOSAIIETrOCs MPU MOKOMHOM B MOMEHT €ro CMEpTH, - (purypa Becbma
abcTpakTHas, B TO BpeMs KakK yliepd OT COBEpPUICHHOI'O MPECTYIUJIEHUs, COTJIACHO
YTOJIOBHO-NIPABOBOM TEOPHH, BCErAa MPUUYMHAETCS KOHKPETHOMY Biajensily'. U3
CKa3aHHOTO JIEJAeTCs BBIBOJ O TOM, YTO COJIESIHHOE B BUJIE 3aBJIaI€HUSI UMYILIECTBOM,
HAXOJIIUMCSL TIpU TpyIe, HeNb3s KBAIMPUIMPOBATh KaK XUIIEHUE. ABTOD
npenjaraeT Cu4MTaTth 3TO JIESIHHME MPECTYIUICHMEM MPOTHUB  OOIIECTBEHHOM
HPaBCTBEHHOCTH, AONOIHUB CT. 244 YK P® ykazanuem Ha "U3bATHE HAXOIALIUXCS
Ha TeJ€ YMEpUIEro, Ha MOTHIIEC WU B 3aXOPOHEHHUH MPEIMETOB".

be3ycnoBHO, JIOrMKa B pACCYXIEHUSAX aBTOpa €CTh. M crnenuanucTsl B
rpaXJaHCKOM TIpaBe, C KOTOpPhIMH s OeceloBaia Ha 3Ty TeMy (Hampumep,
A.A. CepBetHuk, r.(CaparoB), AEHCTBUTEIbHO, MOATBEPKIAIOT HAIUYHE HEKOETro
MPAaBOBOTO BaKyyMa B MPABOBOM peEXHUME (IIPaBOBOM MPUPOAE) HACIECIYEMOIO
MMYIIECTBA C MOMEHTA CMEPTU €ro COOCTBEHHHMKA WJIM 3aKOHHOTO BJAJENblia U JI0
MOMEHTa TMPUHATUS HACIEACTBA HacileqHukoM. [lociae mnpuHATHS HaAcIeACTBa
MMYIIECTBO  MPU3HACTCA NPUHAAJIEKANUM  HACIENHMKY CO JIHS CMEpTHU
COOCTBEHHHKA, HO 3TO MPOMCXOAUT TOJIBKO IMOCIE TOTO, KAK MMYILIECTBO MPHUHSATO,
T.€. CITyCT$l IOBOJIBHO MPOJOJIKUTEIBHBIN OTPE30K BPEMEHHU.

[Tonarato, ofHaKO, YTO JUIsl MPU3HAHUA B AHAIM3UPYEMOW CUTyallud XUIICHUS
(T.e. ¢ TOYKHM 3pEHUs YTOJOBHOTO 3aKOHA) HET HUKAKuX mpenstcTtBuil. Ha MoMeHT
COBEPIICHUS XUIIEHUS HE OMNpEJeieH MOTEHUUATbHBIA MOTEPIEBIINNA, HEU3BECTHO
Jake B HEKOTOPBIX Clydasx, GU3MUYECKOE ITO WIH ropuaudeckoe nuio. M Bormpoc o
MOTEPNEBIIEM pEATbHO OyNeT peHeH MHOT0 T03KE MOMEHTa BO30YXKICHUS
yrojioBHoTO nena. Ho morepmeBmuii B 1r000M ciaydae OyaeTr. VI umyliecTBEHHBIN
yiiep0 emy - B J1000M citydae - Oynet mpuunHeH. [Ipu 3ToMm nuily, coBepiiaromeMmy
XUIIEHUE, KaK MNpaBWio, aOCOMIOTHO O€3pa3iMyHO, KTO HWMEHHO SBJSETCS
MOTEPNEBUIMM; B OTHOIICHHM ITOTEPIEBIIETO Y BHUHOBHOIO, €CIH TaK MOYHO
BBIPA3UTHCS (XOTS, [yMaro, HEINb3sl, HABEPHOE, C TOUKU 3pPEHUS MOHUMAHUS BUHbI),
BCErJ1a HEONPEIETIEHHbBIN HEKOHKPETU3UPOBAHHBIM YMBICEN.
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Jlpyroe neno, 4Tto MpHU PacCleIOBAHUM MOJOOHBIX Ka3yCOB JAEHCTBUTEIBHO
BO3HUKHET pAJl CI0KHOCTEW, CBSI3AHHBIX C MPU3HAHUEM IOTEPHEBUIMM IO JAEIY, C
BO3MEIIEHUEM yluepda U T.A. DTH BOMPOCH TPEOYIOT CBOETO 3aKOHOAATEIBHOTO
pelIeHusl Ha YPOBHE YrOJOBHO-MPOLECCYATbHOT0 3aKOHOIATENbCTBA.

Henw3s He 3aMeTUTh B TO K€ BpEeMs, YTO MHOT/A OT (UTYPHI MOTEPIEBIIETO
MOKET 3aBUCETh M OKOHYATelbHas KBalU(UKAIMSA MO JAETy - B TOM cllydae, eciu
yiiep0, MPUUUHEHHBIN XUIIeHHEeM, ObLT 3HAYUTENbHBIM JUIs rpakaanuHa. Ho u 3toT
BONIPOC, JYyMalr, MOXET ObIThb pEHIeH YCTAaHOBJIEHHEM O0cO000ro mopsijaka
ITPOU3BOJCTBA 10 TAKUM YT'OJIOBHBIM JIEIIAM.

Yro xe kacaercsa npemnoxenus F0.B. CenHouknHa paccmaTpuBaTh COAESIHHOE
KaK MPECTYIUIEHUE MPOTHB OOLIECTBEHHOM HPaBCTBEHHOCTH, XOTena Obl CKa3aTh
cienytomiee. OOIIeCTBEHHAs: HPABCTBEHHOCTh MPHU 3aBIAJCHUU MUMYILIECTBOM TpyIIa,
0e3ycioBHO, cTpagaeT. OJHAKO MPUOPUTETHBIM U TJIaBHBIM JUIsi BUHOBHOTO B 3TOM
CUTYyalluu SIBJISIIOTCA HE OTHOIICHUS! OOIIECTBEHHON HPABCTBEHHOCTH, & OTHOIICHUS
COOCTBEHHOCTH, HMEHHO OHHU BBICTYNAIOT OCHOBHBIM OOBEKTOM MOJOOHOIO
MOCATATENbCTBA. MECTO MPECTYNMHOrO IMOCATAaTENbCTBA B  YILOJIOBHOM 3aKOHE
ONpelenseTCs XapakKTEPOM OCHOBHOTO, & HE JOMOJHUTEIBHOTO (J1a’K€ €CIIM OH HOCUT
XapaxkTep 00s3aTeNbHOT0) O0OBEKTA.

TpeOyeT OoroBOpKM M HYacTHBIA Cllydail, THOTJa COAEp KalUicA B 3a/lauHUKaXxX
[0 YTOJIOBHOMY NIPaBYy M U3PEAKA BCTPEHAIOMIMKCS B pEANbHOU XKU3HU. Peub uuer o
KBaTU(PUKAIUU JTeUCTBUNA DPAOOTHUKOB MOpPra, M3BIMAIOIIUX Y TPYIOB 30J0THIC
3yOHbIE KOpOHKH. HecMOTpsi Ha TO 4TO, OTAENEHHBIE OT YEJIOBEUYECKOTO Tejla, OHU
MMEIOT MAaTepUaJbHYI0 ILEHHOCTh, B KAadyeCTBE IpeaMeTa MPECTYyIUIEHUH MPOTUB
COOCTBEHHOCTH M, B YaCTHOCTH, MTPEIMETA XUIICHU OHU HE MOTYT pacCMaTpUBATHCS.
[Tomo6HBIE "Bemy" B COOCTBEHHOCTh HE BXOSIT U, COOTBETCTBEHHO, HE HACJIEYIOTCSI.
N3barue 3yOHBIX MPOTE30B JAOHKHO KBATH(PHUIIMPOBATHCS KaK HAIPyraTelbCTBO HaJ
yMmepiuMm 1o ctT. 244 YK PO, kem Obl OHO HU MPOU3BOAWIOCH, /1a)K€ HACJIEIHUKAMHU.
OnucaHHOe mMOBEACHUE TIpPy0O MPOTHUBOPEUUT HOpPMaM oOOpalieHusi C Telamu
YMEPIIHX U MOCSATAET HAa OOIIECTBEHHYIO HPABCTBEHHOCTD.

IIpaBoBast OLlEHKA CONESIHHOTO MEHSETCS, €CJIM MOXUINAITCS, YHUUTOXKAIOTCS
WM TIOBPEXIAIOTCS NPEAMETHI M3 MOTWJBL. 3aXOPOHEHHBIE B MOTWIE IPEIMETHI
HUYbEU COOCTBEHHOCTBIO YK€ HE SIBIISIOTCS, IOCKOJIBKY COOCTBEHHUKH CO3HATEIBHO
OTKAa3aJIUCh OT ATUX MPEIMETOB.

Nuaue nymaer B.B. Beknenko. OH ormeuaet: "...Bemm, ocTaBieHHBbIE NHpH
yMEpIleM, Yallle BCEero 00JIaJaloT BCEMM IMpPU3HAKaMHM IpeAMeTa XUIIEHUS U He
ABJISIIOTCA BBIOPOIIEHHBIMM 32 HEHaAOOHOCThIO. Kpome TOro, OHM BBICTYyHAlOT
yy>)KMMHA TI0 OTHOLICHWIO K mnoxutureno”*(126). A.I'. be3BepxoB, moaaep>KuBas
MIOCJIETHIOIO TOUKY 3peHMs U ccbutasick Ha DenepanbHblil 3ak0H oT 12 suBaps 1996 r.
N 8-®3 "O norpedbeHur U TOXOPOHHOM Jiejie", MUIIET, YTO 3aKOH HUYErO HE TOBOPUT
O TMpeKpauleHWH TMpaBa COOCTBEHHOCTH Ha MMYULIECTBO, HCIOJIb3yeMOe IMIpH
3aXOpPOHEHHH yMmepiiero. "Mexay TeMm BelM U MPEeAMEThI, UCMOJIb3yeMble MpHU
norpe0eHnn (BEeHKHU, rpoObl, YPHBI, MaMSITHUKHU, HAATPOOUSI, OTpaKu U Jp.), UMEIOT
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HE TOJIbKO CYOBEKTHBHYIO 3HAUMMOCTb [JIi POJICTBEHHUKOB MMOrpeOEHHOI0; OHU
00Ja1al0T HEPEJKO 3HAYUTEIBHOM CTOMMOCTBIO, YTO M JI€JaeT HMX BO3MOXKHBIM
MIPEAMETOM HMYLIECTBEHHOIro mnocsrarenscra. ...Kpome toro, YK 1996r. ..He
MpEAYyCMaTPUBAET YTOJIOBHYKO OTBETCTBEHHOCTh 3a MMOXMIIEHHE HAXOMSIIUXCA B
MOTHJIE WJIK Ha MOTHUJIE IPEIMETOB. ...OTCYyTCTBUE B YTOJIOBHOM 3aKOHE CIIEIUATIbHON
HOPMBI Tpe/IoiaraeT Kpaau(ukamuo coaessHHOTO 1Mo obmieir Hopme YK, koTopoi
A.T". be3BepXx0B cUMUTACT XHILIEHUE, TpeaycMoTpeHHoe TI1. 21 YK PO.

Jlymaro, 4TO COrJacuThCS C NPUBEACHHBIMU MO3unusMu B.B. BekneHko u
A.T". be3BepxoBa Henb3s. HempaBWiIbHO MCXOAWTh B JAHHOW CUTyallUH TOJBKO W3
CTOMMOCTH  TIPEIMETOB,  HCHOIBb30BaHHBIX i  norpedeHus.  CTouMocThb
BBIOPOIIIEHHON BEIIM, HE HYKHOM KOHKPETHOMY COOCTBEHHUKY, MOXET OBITh
3HAUYUTENbHON, OJIHAKO 3aBJIAJICHUE €10 HE CTAHOBUTCS OT 3TOT0 MPECTYNHBIM. BaxkHo
BOJICU3bSIBIICHHE COOCTBEHHMKAa. B Hamiem ciiydae OHO TakOBO, 4YTO IO3BOJISIET
CIEJIaTh COBEPILIEHHO OJTHO3HAYHBIN BBIBOJ: COOCTBEHHUK (3aKOHHBIN BIajJeiel]) pas
M HaBcerja OTKa3ajcsi OT CBOMX IPaBOMOYMI (BCE Tpuaapl) B OTHOLICHUU
MMYLIECTBA, KOTOPOE HAXOIUTCSI B MOTHUJIE.

A BOT COOpY’KEHHS, YCTaHOBJIICHHbIE Ha MOTUJIE, SIBIISIFOTCS COOCTBEHHOCTBHIO
JUL, UX YCTaHOBUBIIMX. J0KA3aTeNbCTBO 3TOr0 MOXHO HAMTH, HApUMeEp, B 3aKOHE
r. Mockgel 0T 4 utonst 1997 1. N 11 "O norpeOeHrr U TOXOPOHHOM JI€JI€ B TOPOE
Mockge". B m. 11 ct. 23 3akona roBoputcs: "MemopuanbHbie 00bEKThI, B TOM YHCTIE
HAJMOTWJIbHBIE COOPYKEHHUS, CapKo(aru U CKIIETIBI, SBISIOTCS COOCTBEHHOCTBIO JIUII,
HAa KOTOPHIX O(OPMIICHO MECTO 3aXOpOHEHHUS. YCTaHOBKAa TaKMX OOBEKTOB
JOMYCKAaeTCs JIMIAMH, Ha KOTOPBIX O(QOPMIEHO MECTO 3aXOpPOHEHHUs, WIM UuX
MPEACTABUTEISAMA IIPU YCJIOBUM YBEIAOMIICHHSI TOPOACKOM CHENUaTIU3UpPOBAHHON
CIIy>KObl MO BOMPOCaM MOXOPOHHOTO jena. CpoK HAXOXKJIEHUS TaKUX OOBEKTOB Ha
MECTaxX 3aXOPOHEHUN HE OTrPAaHUYMBAETCS, 3a HCKIIOYEHUEM CIy4aeB IMpU3HAHUS
00bEKTa B YCTAHOBIICHHOM TMOPSAJKE BETXUM, MPEICTABIAIONIMM yIPO3y 3A0POBBIO
JIOJIe, COXPAHHOCTHM COCEIHUX OOBEKTOB, WJIM TMpPU3HAHUS OO0BEKTa B
YCTAHOBJIEHHOM  mopsiake  Oecxo3siiHbIM".  COOTBETCTBEHHO, HAJIMOTHJIbHbBIE
COOPYXEHHUSI MOTYT ObITh MPEIMETOM MPECTYIUICHUH MPOTHUB COOCTBEHHOCTH (peub
UIET, KOHEYHO, O XHUIICHUAX, I[IOCKOJbKY YHHYTOXKEHHE JTHUX MPEIMETOB
npeaycMoTpeHo cT. 244 YK PO).

3akoHO/AATeNb, TakKUM O00pa3oM, YYUTBhIBas OCO00 LIMHUYHBIA XapakTep
JNEHUCTBUM BHHOBHOIO, J1a€T Pa3HYIO MPABOBYIO OLIEHKY MPECTYyHNHBIM ACHCTBUSM C
npeAMEeTaMy, HaXO[SIIMMUCA B MOTWIE€ W Ha MOrwie. XHWILIEHHE MPEAMETOB U3
MOTHJIBI, MX YHUYTOXKEHHE CUMTAETCS TMPECTyIUIEHUEM MPOTUB OOLIECTBEHHON
HPaBCTBEHHOCTH U KBAIM(DULIUPYETCs KaK HAAPyTaTeIbCTBO HAJl TeJIaMU yMEPUINX IO
cT. 244 YK P®*(129). VHuYTOXKEHHME WIH TNOBPEKICHUE HAAMOTHIBHBIX
COOPYKEHHH  TakKe [MpPHU3HAETCS NPECTYIUICHUEM MPOTUB  OOIIECTBEHHOM
0€30MacHOCTH M KBaTU(UIIMPYETCS MO TOM K€ cTaTrhe. UTOo ke KacaeTcs XHUIICHHUI
HaJMOTHWIBHBIX COOPYXEHUN, TO OHM YK€ IMOCATAI0T, MO MBICIH 3aKOHOJAATENs, B
OCHOBHOM Ha OTHOIIEHUSI COOCTBEHHOCTH U MOANaatoT noj aeiicraue ri. 21 YK PO.
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2. Umy1iecTBO OMKHO OBITH YY>KUM JjIsi BUHOBHOTO. O4eHb TOYHO 00 ATOM
nuiret B.B. Beknenko: "Uyxoe UMYIIECTBO - 3TO TaKU€ MPEIMETHI U BEIIU, KOTOPBIE
HE TOJIbKO HE NMPHUHAJIE)KAT BUHOBHOMY, HO T€, K KOTOPBIM IOCIEAHUN OTHOCUTCS
KaK IOCTOPOHHEE JIUIIO, T.€. HE MOYKET MOJHOCTHIO PACIPOCTPAHUTh HAJlL HUMHU CBOIO
BJIacTh. IHBIMU CIOBaMH, 4y>KO€ UMYUIECTBO SIBJSIETCS TAKOBBIM JUISl JIMLA, KOTOPOE
HE BIIPaBE PaCIoOPsKATHCS UM 110 CBOEMY YCMOTPEHHIO".

CobOcTBeHHOE HMYILECTBO JIMIIA, PaBHO Kak W Haxojsmieecs B 0O0mien
COBMECTHOM WJIM JI0JIECBOM COOCTBEHHOCTH, HE MOXET ObITh MPEAMETOM
MPECTYIUIEHUH MPOTUB COOCTBEHHOCTH, MOCKOJBKY JIMIO O0JaZaeT B OTHOLIEHUH
TaKOro MMYILECTBa BCEM KOMIUIEKCOM MpaB cOOCTBEHHHKA. MHOraa Ha mpakThke
BCTPEUAIOTCSl CIIy4yau, KOrja JUIO BO3JECWCTBYET Ha CBOE HMMYLIECTBO [JIsl TOTO,
yTOOBI 3aBNAJETh MMYIIECTBOM, €My HE MpuHaainexamum. Peub wuger o0
VMHCLIEHUPOBKAX  XUIIEHUS  3aCTPaxOBAaHHOIO  HMMYLIECTBA. 3/1€Ch,  OJHAKO,
COOCTBEHHOE MMYUIECTBO, KOTOPOE SIKOOBI MOXMILAETCS BUHOBHBIM, BBICTYINAET HE
MIPEAMETOM, a CpPEACTBOM COBeplueHus mnpecryruieHus. llpenmer ke - yyxkoe
MMYLIECTBO B BHJIE CTPAXOBOW CYMMBI, HA KOTOPYIO JIMIIO HE UMEET MpaBa.

3aBnajieHue COOCTBEHHBIM UMYILIECTBOM, HAXOASIIUMCS B 3aKOHHOM BJIaJCHUU
y JpYrux Jull, B HapylIEeHHUE YCTAHOBJIEHHOIO TMOPSAKAa €ro MOJy4YeHHUs B psae
CJIy4aeB MOXKET BJI€Yb YTOJIOBHYI0 OTBETCTBEHHOCTH 3a CaMOYMPABCTBO - mo cT. 330
YK PO, 1.€. onsiTh-Tak¥ HE MPU3HAETCS MOCITATEIHCTBOM Ha COOCTBEHHOCTb.

YHUUYTOXKEHUE WM TOBPEXKIEHHE COOCTBEHHOIO HMYIIECTBA HEHaKazyeMo.
Tak, Cynebnas xosuieruss BepxoBHoro Cyna PCOCP ne nanuia B gedctBusix K.
COCTaBa YHHUYTOXXEHMS JIMYHOTO HMYIIECTBA B PE3YyJIbTATE HEOCTOPOKHOTO
oOpaitenus ¢ orueM. K., BO3BpaTUBIIKCH € )KEHON U3 TOCTEN B HETPE3BOM COCTOSIHUH,
YUMHWI XYJIUTaHCKUE IeUCTBUS. Pa3pickuBast Joma KeHYy, OH HEOJTHOKPATHO 3a)KHUTajl
cnnykd. B pesynbTare HeocTopoxkHOro obpamenus K. ¢ ormem 3aropelncs u 3arem
Cropesn €ro JIoM ¢ HaJABOPHBIMU MOCTPOMKaMH. B TaHHOM cilyyae UMYILIECTBY IPYTUX
a1 ymep0a IpUYMHEHO He ObLIO; MPUYMHEHHUE Ke yiiepoda camoMy ceOe YroJoBHOM
OTBETCTBEHHOCTHU HE BJICYET.

KoHkpeTHass mpHHAIEKHOCTh UMYILECTBA MOKET OBITh Pa3HOl: OHO MOXKET
HaXOJUTHCS B COOCTBEHHOCTH WJIM B 3aKOHHOM BIIaJIEHUU TOCYIapCTBa, YaCTHOTO
JuIa, TPYNNbl JUI, opraHu3zanuii u T.1n. KBamudummpyromero 3HaueHus 3T0, Kak
MPaBUJIO, HE UMEET, 332 UCKIIIOYEHUEM, MOXKET OBbITh, CiIyyasi, KOrJAa 3aKOH BBIJIEISET
TakoW KBATU(DUIMPYIOMIMI MPU3HAK XUIEHUS, KaK NPUYNHEHHE 3HAYUTEIHLHOTO
yiiep6a rpaxaanuHy. OH MOXET ObITb BMEHEH TOJBKO TOT/Ia, KOT/a MPECTYIUICHUE
HAIPABJICHO MPOTUB COOCTBEHHOCTH KOHKPETHOTO (PM3UYECKOTO JIUIIA.

Takum o00pa3oM, YTOJOBHO-IPABOBOE IOHATHE HUMYIIECTBA HE COBIAJACT
MIOJIHOCTBIO C TPa)KAAHCKO-IIPABOBBIM, XOTs MOCIEIHEE W JIEKUT B €ro OCHOBE. B
CBA3M C OTUM YUYEHbIC MPEAJIaraloT YroJlOBHO-NPABOBOE TMOHATHE HMMYIIECTBA
MPUBECTH B COOTBETCTBHE C TpaxJaHCKO-mpaBoBbIM. Tak, H.I'. UBaHOB mnmmer:
"...YTOlOBHOE TMpaBO JOKHO OMNPEACNIUTHCS: JIMOO MO-MPEKHEMY CUUTATH
MMYIIECTBOM JIHIIb (DU3UUECKYI0 MATEpUATbHYIO CYOCTAHIIMIO - W TOTJa TaKoe
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MOJIOKEHHE CIIeAyeT MPU3HATh YTOJIOBHO-TIPABOBOM (PUKITHEH, TMOO PUCOSTMHUTHCS
K TpaXIaHCKO-TIPABOBOM HWHTEPIpPETAllMd W TOrJa COOTBETCTBYIOUIMM 0Opa3oM
nepecMoTpeth pemakuuu cr. 159 u 163 YK P®". K Hemy npucoenuHsercs u
C.M. Kouon, yka3siBatoiuii: "BaxxHo, 4TOObI OHO U TO K€ MOHSTUE B MPABE UMEIIO
OJIMHAaKOBOE CoJIepKaHue. [losTomy  cnemyeT  mpu3HaTh HOHCEHCOM
nporuBonocrasieHue B CT. 159 u 163 YK P® "wmmymectsa" u "mpaBa Ha
nmyiiectBo". U manee C.M. Kodou mpemyiaraer MCKIIOYMTHh M3 HA3BAHHBIX CTATEH
YIOMHMHAHHE O TMpaBe HAa HMMYIIECTBO W B OJHOM U3 cTared, MOCBALICHHBIX
Pa3bSICHEHUIO MOHATUIHOTO alllapara, UCrnoib3yemMoro B Hopmax ri. 21 YK P®, nate
ciaenyromee paszbsicHenue: 'llom mmymiectBoM B crathsix Hactosimero Kopaekca
MOHUMAIOTCSl BEIM, BKIIIOYasl JCHbI'M U LIEHHbIE OyMarv, MHO€ UMYILECTBO, B TOM
YyucyIe UMYIeCTBEeHHbIe mpaBa”*(133).

Jlymaro, 0JJHaKo, 4TO peajan3alus MoJA00HBIX IPeIoKEeHUN TpodiieMy pa3Horo
MOHMMAaHUSI UMYILIECTBA B YTOJIOBHOM U TPa)KJAHCKOM 3aKOHOJATENIbCTBE HE PEIIUT.
OHO Bce paBHO OCTaHETCS Pa3HbIM, MOCKOJIbKY JaJ€KO HE BCE BEIIM MOTYT OBITH
NpEeIMETOM MPECTYIUIEHUH MPOTHUB COOCTBEHHOCTH (TOCIEAHEE MPHU3HAET W
C.M. Kouon) 1 He Bce BEIM MOTYT OBITh MPEIMETOM BCEX MPECTYIICHWU MPOTHUB
co0ctBeHHOCTH. COOTBETCTBEHHO, MJii TOTO YTOObI BBECTH B YIOJIOBHBIN 3aKOH
OJIMHAKOBOE C TPaXKJIaHCKO-MPABOBBIM MOHATUE HUMYIIECTBA, MPUILIOCH Obl MEHSTH
moutu Bcio cucremy Ocobennoit yactu YK P®. Jla u urHopupoBaTh JaBHO
CJIOKMBILHECS TPAJULIMUA HU3JI0KEHUSI B 3aKOHE YTOJIOBHO-TIPABOBBIX HOPM €/1Ba JIH
MPaBUJIBHO.

1.4)1exknust Ned (2 4.)
Tema 4 O61ee NoHsSITHE U OCHOBHbIE NPU3HAKH XUIIIEHUs — 2 yaca
1.4.1 Bonpochl JieKIuM:

1. TlonaTne XwuIleHUST B YroJIOBHOM TIpaBe€ U 3aKOHOJATEJIbHOE OIpe/eeHue
TTOHATHS XUIICHUS.

2. OOBEKTUBHBIC MPU3HAKU XUIIICHUS.

3. CyObeKTUBHBIC TPU3HAKU XHUIIICHHUS.

1.4.2 KpaTtkoe coaep:kaHue BOIIPOCOB

1. Ilousmue XUWeHusd 6 YcOJl06HOM npaee Uu 3AKOHOO0AMeIbHOe onpe()eﬂenue
NOHAMUA XUUWJEHUAL.

Ha npoTtspkeHun 10aroro BpeMeHH MOHATHE "XHIIEHUE" CyIIeCTBOBAIO TOJIBKO
B YTOJOBHO-TPABOBOM HAayKe, KOTOpas HEOJAHOKPATHO Npeajiarajia BBECTH €ro B
3aKOHOJATENbCTBO. I B HayKe OHO HE OBbLIO JO KOHIIA COTJIACOBAHHBIM; 10 MHOTUM
MPU3HAKAM MOHATHS BEJIUCh AKTUBHBIE CIIOPHI (HAIIPUMEP, KaK JIOJKHA ONPEAEISIThCS
CYTh XUIIEHUS - KaK U3bSITHE UMYIIECTBA WM KaK 3aBJIaJICHUE UM, €r0 0OpallleHue U
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T.J.), OJHAKO B LIEJIOM, MO CTPYKTYPHBIM 3JEMEHTaM, COTjlacue ObLIO JOCTUTHYTO,
YTO JIaJI0 BO3MOXKHOCTH B 1994 1. BBeCTH NOHATHE "XUILIEHHE" B YTOJOBHBIN 3aKOH.

IloHsATHE XWILEHHS U CErOJHS - 3aKOHOJATEIbHOE MOoHsATHE. B npumeuannn 1
K cT. 158 YK P® rosopurcs: "llon xuimeHuem B ctaThix Hacrosimero Kopekca
MMOHUMAIOTCSl COBEPILICHHbIE ¢ KOPBICTHOW LIENbIO MPOTUBOIIPABHBIE OE3BO3ME3IHOE
u3bATHE U (WIM) OOpalleHUuEe Yy»KOTr0 MMYIIECTBA B MOJb3y BUHOBHOTO WJIH JIPYTUX
JUL, TPUYUHUBIINE yIIepO COOCTBEHHUKY MJIM MHOMY BJIaJIeJbIly 3TOr0 UMYyIllecTBa".
[IpuBeneHHOE MOHATHE OJULETBOPSIET TaK HA3BIBAEMBIA POJOBOM COCTAB XHUILECHUS,
NPUMEHUMBIA KO BCEM KOHKPETHBIM (opMaM XHUIIEHHUS (Kpa)ke, MOUICHHUYECTBY,
MIPUCBOCHHUIO, pacTpare, rpadbexy).

B yronoBHoO-paBoBOW Hayke W3 MPUBEACHHOTO ONPEACNICHUS] MPHUHATO
BBIJIEJIATH CJIEAYIOIINE MPU3HAKU JT000TO XUIICHHUS:

1) xuieHne HarpaBiIeHO NMPOTUB YYKOT0 UMYLIECTBA, KOTOPOE BBICTYNAET €T0
MPEAMETOM;

2) OHO MPEICTABIAET COOOM U3BATHE U (WIH) 0OpallleHne Yy>KOr0 UMYIIECTBA B
MI0JIb3y BUHOBHOT'O WJIU APYTUX JIULL;

3) 3TO MPOTUBOINPABHOE JICHCTBHUE;

4) aT0 6€3B0O3ME3THOE JICHCTBHC;

S) OHO mNpUYMHSET YuepOd COOCTBEHHUKY WM 3aKOHHOMY BIAJEIbILy
MMYLIECTBA;

6) OHO COBEPIIAETCS C KOPHICTHOU LIETBIO.

B nHayke, kKak mnpaBWsio, TOBOPSAT cpazy 000 BCEX NEPEUYMCIICHHBIX BBIIIE
Npu3HaKax xuieHui. OIHaKO €CTh HECKOJIbKO MHbIE no3uimu. Tak, b.B. Bomkenkun
HE YyIIOMHMHAJ B 4YHCJIE TMPU3HAKOB XWIIECHUS TIEPBbIM HA3BaHHBIM MHOHW, HO
CHELHUATbHO TMOJYEPKUBAJI €r0 YMBIIUIEHHBIM Xapaktep. Takyioo xe MO3UILHUI0
3anuMaeT U A.U. bolloB, KOTOpbId K OOBEKTUBHBIM IpPHU3HAKAM B TO K€ BpeMs
OTHOCUT: 1) HE3aKOHHO€ U O0€3BO3ME3JHOE H3BATHE HMMYIIECTBA W3 BIAJCHUS
COOCTBEHHUKA WJIM HMHOTO JHUIA, KOTOPOE COBEPIIACTCS YKa3aHHBIMU B 3aKOHE
croco0amu; 2) oOpalieHue ero B Mojab3y BUHOBHOTO WM JPYTUX JIMIL;, 3) TPUUMHEHUE
peanbHOrO yimep0a; 4) NPUUMHHYIO CBSI3b MEXKAY U3BATHEM HMYIIECTBA M
MaTepUaIbHBIM YIIEPOOM.

3.A. He3namoBa Ha3bIBaeT €II€ OJWH NPU3HAK XUIICHUS - HE3aKOHHOCTb
n3bATUSL uMmyliectBa. O He3aKOHHOM xapakrepe u3bsATuUs nuinyT A.W. Papor u
b.B. Sluenenko. B.I1. PeBuH nMeHyeT Takol Mpu3HaK NPOTUBO3aKOHHOCTHI0. OHAKO
3aKOHOJATENIbHOE MOHSTHE XUIICHUS TAaKUX TPU3HAKOB HE COJIEPIKUT, BBIIEISSA
MPOTUBONPABHOCTb XUIIECHUS.

b.B. BoikeHKMH MoApa3fesl BCE MPU3HAKH XHINEHUS Ha OOBEKTHUBHBIE U
CyOBEKTHUBHBIE, OTHOCS K MOCIEIHUM YMBICET U KOPBICTHYIO LEb.

Pa3ymeercs, u 3aKOHOJIaTEIBLHOE ONPECICHUE XUILICHHS U BbIIEIIeMbIE Ha €T0
OCHOBE INPU3HAKU XMILECHHUS MOKHO KPUTHKOBATh, U 3TO YXKE Jenaerca B Hayke. Tak,
CIpaBeUIMBO YKA3bIBAIOT HA TO, YTO HEKOTOPHIEC MPU3HAKU MOBTOPSIOT APYT Apyra U
SABJISIFOTCS MOATOMY W3JIUAILIHYAMY; Ipyrue MPU3HAKU HEJOCTAaTOYHO
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KOHKpPETU3UpOBaHbl (MoHsATHE yiiepOa) u T.1. K oTMEYeHHbIM HEI0CTaTKaM MOYKHO
n00aBUTh, TOXATyW, e€Ile OJWH: B ONPEACICHUM YPAaBHUBAIOTCA MPU3HAKU
MPECTYIUICHHUs BOOOIIIE (MMpUYeM OHM HA3bIBAIOTCS JIaJIEKO HE MOJHOCTHIO, OTUYETINBO
TOBOPUTCS TOJBKO O MPOTHUBONPABHOCTH, HO W IMOCIEIHSS MOHUMAETCS HECKOJIbKO
Mpe, YeM TMpU3HAK TMPECTYIUICHHWs) ¢ TMpU3HAKaMU COCTaBa IPECTYIUICHUS
(XapakTepuCTUKHU JEHUCTBUS, yiiepda M T.I.), YTO BPSAI JU MOXKET OBITh MPU3HAHO
BEPHBIM KaK C METOJ0JIOTUYECKON TOUKHU 3pEHUS, TaK U C TIO3ULIMH JIOTUKH.

B nureparype mnpemsioKeHbl HOBBIE OINPENENICHUS MOHATHS XUINEHHs. Tak,
Hanpumep, C.®O. MWIIOKOB TMOJIAraeT, 4TO OHO MOXET BBIMVISIAETh CIEAYIOIIUM
obpazom: "l[log xwumeHueM B cTaThiax Hacrosmiero Kojekca moHUMaeTcs
OOIIIECTBEHHO OMAacHOE IMPOTUBOMPABHOE H3BIATHE YYKOTO HMMYIIECTBA C IEJIbIO
pacropsIuThCsi UM Kak COOCTBEHHBIM, JIMOO OOpallleHHEe TaKOBOTO HMMYIIECTBA B
MoJIb3y BUHOBHOTO wiM apyrux jun'. OOpamaer Ha ce0sd BHUMaHuUe, 4YTO B
ONPE/CIICHUN TIOSIBWICS €II€ OJWH TIPU3HAK TMPECTYIUICHUS - OOIICCTBEHHAs
omacHOCTh. Llenecoobpa3sHOCTh €ro BBIACICHUS BBI3BIBAET COMHEHHUS, B TOM YHCIIC B
CBSI3U C TE€M, YTO aBTOpP HE IOCJEAOBATENICH: B €r0 OMNPENCIICHUU HET yKa3aHUs Ha
BUHOBHOCTh M Haka3zyeMoCTb. KpoMe TOro, OH, K COXaJICHUIO, HE apryMEHTUPYET
HEO0XOAMMOCTh UMEHHO TaKMX U3MEHEHUW YroJIOBHOTO 3aKOHA, KaK, BIPOUYEM, U HE
0OBSICHSET, MOYEMY €r0 HE YCTpauBaeT CYIIECTBYIOIIEE JIeTaJbHOE OIpe/eieHUeE.
Kputukys npuBenenHoe omnpezaeneHue, A.M. boHIOB cnpaBemiiBO OTMEYAET, YTO
aBTOp M30aBUJICS B HEM Cpa3y OT TPEeX KOHCTUTYTHUBHBIX MPU3HAKOB XHIICHUS,
noceMy '"MPETBOPEHHE 3TOr0 Te3Wca B JKU3Hb HACTOJIBKO Obl "pa3Bsizalo pykd"
MPaBOOXPAHUTEIBLHBIM OpraHaM, YTO MPAKTHUYECKHU JIO0YI0 UMYIIECTBEHHYIO CIIETKY
MOXHO ObUTO OBl MPU3HATH XHUIEHHWEM. J[Ji1 3TOro HeOoOXOaUMO JIUIIb J0Ka3aTh €€
MIPOTUBOIIPABHOCTB "

A.B.TonukoBa jaer crueayroiiee omnpeaencHue: "XUIEHUEeM MNpU3HAEeTCs
MPOTUBOIIPABHOE 0€3BO3ME3HOE 3aBJIAJICHUE UYKMM HMYIIECTBOM, COMPSIKEHHOE C
€ro M3bITHEM M3 BIQJCHUS COOCTBEHHMKA WJIM WHOTO BiaJCiblla, MPUUYUHUBIICE
yIiep0o, COBEPIIECHHOE C IENbI0 PACTOPSHKEHUS MM IO YCMOTPEHHIO BHHOBHOTO'.
OCHOBHBIMH €T0 HEJOCTaTKaMHu BBICTYNAlOT, HAa MOW B3MIsLA, ciaexyrommue: 1)
OTCYTCTBHE YyKa3aHHS Ha XapakTep MPUUYMHEHHOTO yIiepOa, 4YTO TO3BOJISET
TPaKTOBATh YIIEPO KaK YrOJHO MIUPOKO, U B TOM YHCJIIE MPETOI0XKUTh, YTO XUILICHUE
MOKET HE MNPUYUHUTHL HMMYIIECTBEHHOTO YyiepOa; 2) mpu3HaHuEe 00s3aTeIbHBIM
MPU3HAKOM XUIIEHUS LIEJIU PACIIOPSKEHUS] UMYIIIECTBOM MO YCMOTPEHHUIO BUHOBHOTO
BMECTO KOPBICTHOM IENIM MPUBEAET K IOJHONH HEBO3MOXKHOCTH pPa3rpaHUYUTh
XUIIEHUE M, HalpUMEp, YrOH, YHUUYTOKCHUE WU TMOBPEKICHUE MMYIIECTBA U T.1.
Takum o6pazom, croenupuka XWIIEHUST B TAKOM ONPEICICHUU TOJHOCTHIO
YTPAYMBAETCS; OHO TEPSET CBOM IJIABHBIE YEPTHI.

IIo muenmio M.B. CremaHoBa, '"mog XHIIEHHEM B CTaThsIX YTOJIOBHOI'O
KOJIEKCa CJIelyeT MOHUMAaTh COBEPIIEHHOE U3 KOPHICTHBIX MOTHBOB M MPUYHHUBIIIEE
yiiepd COOCTBEHHUKY WJIM MHOMY BJIAJIEIbIly U3bSITHE UMYIIECTBA, HE SBIISIOMICTOCS
COOCTBEHHOCThIO BHHOBHOTO". B 3TOM ompenenieHuu TakXe HE KOHKPETU3WPOBAH
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xapakTtep yuiepOa (cm. Boiie). [lepexosr oT KOPBICTHOM 11€JIU K KOPHICTHOMY MOTHUBY,
MOXET OBITh, IO HEKOTOPHIM COOOPaKEHHUSM, U IEIecCOo00pa3eH, OAHAKO, 110 MOEMY
MHEHHIO, MPEXKICBPEMEHHO OTKA3bIBATHCA OT MOHATHS OOpAIIeHHs UMYIIECTBA (XOTS
OBl TIOTOMY, YTO OJTHOTO U3bSATHUS UMYIIECTBa, 0€3 0OpaIleHus €ro B CBOIO IMOJIb3Y,
HEJIOCTaTOYHO JUISi OKOHYEHHOTO XWIIEHHWS), paBHO Kak W OT IIpU3HAKa
0e3B03ME3IHOCTH XHIIICHHS.

[Ipennaraer kpatkoe omnpexaenenue xumenuss u H.C. TperbsikoBa: "Ilon
XHIICHUEM B CTAaThIX HACTOSIIEH TIJIaBbl MOHMMAIOTCS 3aBilaJIcHUE WIN JECHCTBUS,
HalpaBJieHHbIE Ha 3aBJaJCHUE UYYKUM JBHKUMBIM HMMYIIIECTBOM, COBEPIICHHBIC C
KOPBICTHOM 11eJ1b10". MHOT0€ U3 TOTO, YTO CMYIIIAET B ’TOM OMNpEAeIeHNN, OTMEUCHO
Bhillle. KpoMe Toro, mosararo HEBEpPHBIM JaBaTh OOIEE MOHATHE XUIIEHUS uyepes
yKa3aHHe, B TOM YHUCJI€ Ha HE3aBEPIICHHOCTh 3aBJIaJICHUS] UMYIIECTBOM; MPU TAKOM
ompeeseHu abCOMIOTHO HEMOHATEH TOT YIIepO, KOTOPBIA MPUUUHSIETCS OOBEKTY
YT'OJIOBHO-TIPABOBOM OXpaHbl 1 KOHKPETHOMY IOTEpIEBIIEMY. XOTs 3aMEHY TOHSATHS
"U3bATHE U (WIM) 0OpallleHne UMYIIECTBA B CBOIO TMOJIb3Y WM TOJB3Y APYTUX JIMII"
MOXHO OBIJIO OBl OOCYAUTH CUJIAMHU FOPUANYECKON 00IIECTBEHHOCTH (M MPAKTUKOB, U
YUYEHBIX).

NmeeTcs B Hayke W MO3UIMS, COIVIACHO KOTOPOM JIETAIbHOE OMpeAciICHUE
XUIIEHUsT HE HYyXXHO, wu3nuiiHe. CuMTar, OJHAKO, YTO OTKa3bIBaThCA OT
3aKOHOJATENBHOTO TOHATHS XWIIeHHs, kKak 310 mnpennaraioT C.A. EnuceeB u
C.M. Kouou, npuniunuaibHo HeBepHo. C.A. EnuceeB numet: "B texkcte YK P®
XUIIEHUE SIBJISETCS M3JIUIIHEH 3aKOHOJATEbHOW KOHCTPYKIUEH, MPOU3BOIHON IO
CBOEMY TIPOMCXOXKJICHUIO M YCIOXKHAIOMICH B KOHEYHOM CUeTe KaK YTrOJIOBHO-
MpaBOBblE HOPMBI, Tak W mpouecc ux npumeHeHus'. C.M. Kououm ormeuaer:
"..BmecTo mOmNBITOK JaTh OAHO OOIlEee IOHITHE XUIIEHUs, IieJiecooOpa3Hee
OTPAaHUYMUTLCA B 3aKOHE TIOHATUSMHU KOHKPETHBIX TMPECTYIUICHHI: KpaxH,
MOIIICHHUYECTBA, Tpadexka u Jip.". ABTOp CHEIUAIBHO HE OrOBAapUBAET, JOJDKHBI JIU
9TH MOHATHUS OCTaThCA TaKMMH, KaKUe CYIIEeCTBYIOT ceiiyac. Ecnu na, To Ha npakTuke
3TO ONATH NMPHUBEAET K TEM CropaM, KOTOpble uMenu mecto 10 1994 r. (o Towm,
HarpuMep, HY)XHa JIM KOPBICTHAs IeNib (MOTHMB) MPU COBEPUICHWH KOHKPETHBIX
xunieHnit unu "Het). Ecim xe C.M. Kodou mosaraeT HEOOXOIMMBIM OJTHOBPEMEHHO
M3MEHUTh PENAaKIMU CTAaTeH, MPEeayCMaTPUBAIONIUX KOHKPETHYIO (POopMy XHUIIECHUI
(mo Takomy mytu npeaiaraet nmoitu C.A. EnuceeB, To 3T0 enBa i OyJIeT yJauyHbIM
pellIeHHEM C TOYKHM 3pPEHHS 3aKOHOJATEIbHOWM TEXHHMKH, TOCKOJBKY JUISI BCEX
COCTABOB XHUINECHUN MPHUACTCA TOBTOPATh OJWH W TOT e (IMyCTh JaXke U
COKpAIIICHHBIN) MepeueHb 00513aTEILHBIX MPU3HAKOB.

EnnncrBennoe, ¢ yem B mnosunuu C.A. EmuceeBa m C.M. Kouou cnenyer
COTJIaCUTHCS OE30rOBOPOYHO, - 3TO C TEM, YTO MOHATHUE "XUILEHHE", TaBaeMoe JIs
HyxJ1 1. 21 YK P®, He MOXKET ¥ HE JIOHKHO COBMNAJaTh C TAaKUM K€ TOHSITHEM B
IpYTrUX rjaBax M paslesiax yroJoBHOro 3akoHa. A.W. boillioB mo 3TomMy mOBOIY
numet: "..HecMoTpss Ha TO, 4YTO 3aKOHOAATEIb TEPMHUHOJIOTHYECKUA OIJMHAKOBO
onucag OOBEKTUBHBIE BHEIIHHE IIPOIIECChI, MMEIOIIME MECTO IpPH COBEPIICHUU
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MOCSTaTeIbCTB Ha OPJAMHAPHOE UMYIIECTBO, 3HAYCHUE 3aKOHOAATETLHON JTePUHUITIH
XUIIEHUs, W3JIO)KeHHOW B mnpumeyanun 1| k cr. 158 VYK, cnemoBano Bce xe
OTPAaHUYUTh COOTBETCTBYIOIIMMHU CTaThsIMM TJIABBl O MPECTYIUICHUSAX IPOTHUB
COOCTBEHHOCTH "

B camowm nene, xuiieHue, HarpuMep, HAPKOTUKOB, WM SIIEPHBIX MATEpUAJIOB,
WJIM OPYKUS JAJIIEKO HE BCEr/a MPeCIeyeT KOPBICTHYIO LEIb U JaXe, UCXOAS U3 CYTH
Ha3BaHHBIX NPECTYIUICHUH, BUAMMO, CIECAYET NPU3HATh, YTO KOPBICTh JJISI HUX HE
XapakTepHa. 3aKOH TeM He MeHee TpeOyeT B COOTBETCTBUU C NpHUMedaHueM 1 K
cT. 158 YK P®, utobsl Takas menp Obia ycraHosieHa. [Imenym BepxoBuoro Cyna
P®, naBas pazbscHEHHUS MO MOJOOHBIM KAaTETOPHSM Jiel, "3a0bIBacT" O KOPBICTU KaK
MIPU3HAKE XUIIEHUS, ONMpPEAENAeT XUILIEHUE TOJIbKO KaK M3BATHUE, UTO, pPa3yMeercs,
HEJIOMYCTUMO: OH MOXET TOJBKO TOJKOBAaTh 3aKOH, HO HE CO3/aBaTh HOBHIE HOPMBI.
C.M. Kouon mnpemiaraer ucnoiab3oBaTh B Apyrux riaBax YK P® Bmecto TepMuHa
"xuiieHue" TepMUH '3aBiazeHue’. [[ymaro, 4TO 3TO MPEIJIOKECHUE BIIOJHE MOXKET
CTaThb TEeMOW JuIsl OOCYXXACHHS HapsIy, HallpuMmep, ¢ TaKoh, Kak (popMyJIHpPOBKa B
3aKOHE Cpa3y JBYX MOHATHM XUINEHWS: JUIS T 21 ¥ I Apyrux IJIaB U paslieioB
Konekca.

OcTraHoBUMCS TeNEpb HA PACCMOTPEHUHU MPU3HAKOB XUIIECHUS U ISl TIOJHOTHI
M3JI0KEHUS CIENIaeM 3TO B paMKaxX TPaJULHUOHHOIO aHAJIN3a 3JIEMEHTOB U MIPU3HAKOB
COCTaBa MPECTYILICHUS.

2.06vexmusHbvle NPUHAKU XULYEHUSL.

XuIlleHue TMpeNCcTaBiIsieT co0oM u3bsATHE U (WiM) oOpalleHue Yy>KOoro
HMMYIIECTBA B T0JIb3y BUHOBHOI'O WX APYTHX JHUIl. Tak chopMyIupoBaH B 3aKOHE
MpU3HAK  XUIIEHUs, OTpaxaromuii ero cyTb. CI0XHOCTh TIpaMMaTHYECKOU
KOHCTPYKIUH (OJTHOBPEMEHHOE YIOTPEOICHUE COSAMHUTEIHHOTO U Pa3IeTUTEILHOTO
COIO30B) MOHATHS XUILECHUS YK€ HEOJHOKPATHO MOJBEPTrajiaCh KPUTHUKE B YTOJIOBHO-
MPaBOBOM HayKe. OJTa KOHCTPYKIMS JAa€T OCHOBAaHUE BBIJICIUTH CIEIYIOIINE
BO3MOXHBIE BAPUAHTHI MPECTYTHOTO MOBEICHUS B XUILICHUU:

1) n3psTHE UMYILLIECTBA B MT0JIb3y BUHOBHOTO WJIM JIPYTUX JIUII;

2) u3bATHE U 0OpallleHNe UMYIIECTBA B MT0JIb3Y BUHOBHOT'O WJIM APYTHUX JIMII;

3) oOpaliieHre UMYIIECTBA B M0JIb3y BUHOBHOI'O WJIUA JIPYTHX JIUII.

Ha ocHOBe 3THMX Tpex BapUaHTOB IyTEeM HX Pa3HOOOPA3HOTO COYCTAHMS
KOHCTPYHUPYIOTCS e111e 00Jiee MHOTOUUCIICHHBIE MOJICNIA MPECTYITHOTO MTOBEICHUSI.

B yromnoBHO-1paBoBOM JMTEpAType NPUCYTCTBYET BECh BO3MOKHBIM CIIEKTP
MHEHUW, OTHOCSIIMXCS K Opu3Hakam xumieHus. Tak, A.H. ArnatoB cuutan, 4to
XHUIIEHUE - 3TO U3BATHE WIM OOpallleHue UMYIIECTBA B CBOIO MOJIb3Y WM B MOJIb3Yy
OPYTUX JINI, TaKUM 00pa3oM, BTOPYIO BO3MOXKHYIO INpU XHUIICHUU (OpPMY OH HE
BoIJIeNsUT. B.B. BekiieHko B oHOM U3 pabOT Mpu XapaKTEPUCTUKE XUILCHUS TOBOPUT
Uil 00 HU3BATUM YYXKOro HMyIlecTBa;, mo MHeHuio E.B. bmarosa, Hampotus,
HU3BATUE JIUIIEHO CAMOCTOSITEIbHOTO 3HAYECHUA: 'UCKIIOUUTENBHO IYyTEM U3BATUS HE
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coBepiiaercss HU oJHO okoHueHHoe xuiieHue". C.M. Kodou mosaraer, 4ro Kpaxa,
MOIIICHHUYECTBO M TpabeX COBEPIIAIOTCSA TOJBKO MyTeM wu3bATHUs. Vckmrouaer
n3bsATHE Jumb a8 npucBoeHus u - pactpatrel  JI.C. AuctoBa. IIpusnHaet
00513aTeNbHOCTh U3BATUS ISl BceX (OpPM XHUIEHUS, HE yNOMHHAs OCOOEHHO 00
oopamenuu, u A.B. Ilynera. Ilo w™Henuro A.B.T'onukoBoii, "uzbsiTue ¢
MOCJIEIYIONIEH BO3MOKHOCTBIO PACTIOPSKEHUS ABJISIETCS I0OCTATOYHBIM YCIOBUEM LIS
MIPUBJICYCHUS K YTOJIOBHOM OTBETCTBEHHOCTH 3a Kpaxy, rpadex, pa3ooi, MpUCBOCHUE
W pacTpaTy, MOIICHHUYECKHE MOCATaTeIbCTBA HA JABWKMMOE HMMYIIECTBO'; a IO
npencrtaBieHui0 M.U. TpeTesik, OJHM XUIIEHHS COBEPIIAKOTCA IYTEM HIBATHA WU
oOpallieHus: UMyYIIEeCTBa, APYTHE - TOIBKO IMyTeM U3BATUS (TIpaBAa, KaKue KOHKPETHO
MPECTYIUICHHS BXOJIAT B MEPBYIO U BTOPYIO I'PYIIIIbI, aBTOP HE MOSICHSET).

A.B. bpunnmuantoB u M. A. Knenuukuid, Aensniue XWIICHUS Ha MOXUILCHUS
(kpaxka, Tpabex, pa30oit) U XuineHus: (MOIIEHHUYECTBO, TPUCBOCHUE, pacTpaTa), AJIs
MEPBBIX MOJAraloT 00s3aTEeNIbHBIM HAJU4HMe JIBYX 3JIEMEHTOB JESHUS - U3IBATUA U
oOpaleHuss UMYIIECTBA; I OCTAIBHBIX XUIIEHUH - TOJBKO OOpaIleHuss UMYIIecTBa
B CBOIO IMOJIb3Yy WIH MOJIb3Y APYTUX JIHII.

YacTto wucciempoBaTeNd OTMEYAIOT, YTO XHUIIEHHWE B O0sA3aTEIHHOM TMOPSAKE
MpEANoJaraeT HAJIMYUE JABYX JJIEMEHTOB - M U3BATHUS, U OOpaIlEHUS] HMMYLIECTBA.
31ech NPUHITO PacCMaTPUBATh MOHSATUE UBBIATHUS B HEPA3PHIBHOW CBSI3U C MOHITHEM
oOpallieHusi; OJHOTO W3BATHSA JUIS XHINEHHWS HEJOCTaTOYHO, €ro JOJIKHO
CONPOBOXAATh OOpallleHHUE MMYIIECTBA B CBOIO MOJb3Y WIM MOJB3Y APYrUX JIHIL.
Jlpyrue aBTOpbI YBEPEHbI, UTO BO3MOKHO COBEPIICHUE XUILIEHUS KaK MyTEM U3bSATHUS
1 oOpaleHuss UMyIIeCTBa, TaK M MyTeM OJHOTO OOpaIlleHHs €ro B CBOIO MOJIb3Yy WIIU
MOJIK3Y APYyTux Jnil. [Ipu 3TOM OHHM YKa3bIBaIOT, YTO MyTEeM OOpaIleHus MOTYT ObITh
COBEPILEHBI TOJIBKO JIBa MPECTYIUIEHUS - MPUCBOCHUE M pacTpaTa, uTo oOpalieHue
XapakTepHO JUIS XUIIEHHS HeABWwKuUMoro wumyiiectBa*(316). JLJ. N'ayxman wu
A.l'. be3BepxoB mojaratoT, 4YTO IyTE€M OOpallleHHs COBEPILACTCS  TaKkKe
MOUIIEHHUYECTBO. B ompeneneHHON CTENeHW B HACTOSIIEE BpeMs 3Ta MO3UIUS
nojjepxana B moctaHoBiienun Ilnenyma BC P® ot 27 nexabps 2007 r. N 51,
KOTOpOE OmpeJesieT MPUCBOeHHE yepe3 noHsTue odpamenus (m. 19). IlpaBna, nmis
nedununmu pactpatel [neHym n3obperaer emie OJHO MOHSATHE, OTCYTCTBYIOIIEE B
MOHSATUU XUIIEHUS: "HCTPAaTWIO BBEPEHHOE €My HMYIIECTBO NPOTHUB BOJIHU
COOCTBEHHUKA MyTE€M TMOTPEOJICHHS] 3TOr0 MMYILECTBA, €r0 PacXOJOBaHUS WU
nepeadyn Ipyrum JimnaMm' (TaM xe).

OOpatuMcsi K  TEPMUHOJOTMYECKOMY 3HAYEHUIO CJIOB  "U3bsATHE" U
"oOpamienue". B pyccKOM S3bIKE€ TEpPMHH "H3BATHE' O3HA4YaeT MCKIIOYCHUE,
yCTpaHEeHue, yaajaeHue; "o0pamieHne” - TepMUH MHOTO3HAYHBIN; caMoe OJM3Koe s
MOHATHA "XWIeHHWe" 3HaueHWe - Tmpolecc oOMeHa, o00opoTa, ydacTHE B
ynotpebnenuu. U3psarue, TakuM o0pa3zoM, IpeanojaraeT UCKII0UEHUE UMYILECTBa U3
BIIaJieHWs COOCTBEHHHMKA WM 3aKOHHOTO BJaJIeNblla, YyCTpaHeHue (yaajieHue)
nocnennero. OOpanieHue, ¢ y4eToM TOro, 4YTo 3TO OOpallleHHe MMYIIECTBA B CBOIO
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MOJIb3y WM TMOJb3Yy JAPYTHX JIMI, MOHUMAETCs Kak 3aMeHa COOCTBEHHUKA WJIU
3aKOHHOTO BJIAJIEIbIIa HA HE3AKOHHOTO MOJIb30BATEIIS.

[Tonsarue "xuieHue", packppiBaeMoe TepMUHaAMU "u3bATHE" U "0oOpaiieHue",
ONMCBHIBAETCS  3aKOHOAATEJEM €  MOMOUIbIO  CIEAYIOIIHUX  ONPEACICHUI:
"COBEpIIEHHBIE C KOPBICTHOM 1IE€JIbI0 MPOTHUBOIpPABHBIE OE3BO3ME3IHOE U3BITHE U
(un) OOpallleHHe UYy»KOTO HMYIIECTBa B TOJb3y BHHOBHOTO WJIM JPYTUX JIHII,
MPUYMHUBINKE yIIepO COOCTBEHHHKY WJIM WHOMY BIAJENbIly 3TOTO HUMYIIEcTBa"
(BeiaenieHo MHOW. - H.JL.). ITockonbKy Bce mpuiarateibHble, 3a HCKIIOUYECHUEM
OJIHOTO, YIOTPEOJICHBI BO MHOXECTBEHHOM YHUCJIE, OHU OTHOCSITCS Cpa3y M K MOHSATHIO
W3BATHS, U K TIOHATUIO oOparenus. Y uzparue, u oOpaleHue UMYyIIECTBA JTOKHBI
ObITh TPOTHUBOINPABHBIMU M JOJKHBI NPUYUHUTH yiiepd. W Todabko cinoBo
"0e3B03ME3/IHOE" HCMOJIb3YeTCS 3aKOHOJATeIeM B  €IUHCTBEHHOM 4HCIIE U
OTHOCHUTCS, TakMM o00pa3oM, K TIEpBOMY TEPMUHY - TEpMHUHY 'H3bsATHE".
CnenoBaTenbHO, TOJIBKO M3BSITUE XapakTepu3yeTcsi 0e3Bo3Me3qHOCThio. He mory
no3ToMy corjacutecsi ¢ B.B. ManbueBsiv, yTBepxkmatomum: ..M wuszbsatue, u
oOpaleHue 4y>Koro MMYyIEeCTBa B IMOJIb3y BHHOBHOTO WM APYTHX JIUII... JOJKHBI
OBITH 0€3BO3ME3AHBIMH U IPOTHUBOIIPABHBIMU .

Ho eciu xumieHue - 3TO Bcerja U U3bATHE, U OOpalleHUEe UMYIIECTBA, TO
BO3HHMKAIOT Cpa3y JiBa MPaBOMEPHBIX Bompoca: 1) mouemy noHatre 0€3BO3ME3IHOCTU
yIOTpeOIEHO 3aKOHOIaTENIeM, B OTJIMUYHUE OT BCEX JPYTUX MOHATUM - XapaKTEPUCTHK,
TOJIBKO IO OTHOIICHHUIO K M3BIATHIO; 2) 3a4€M B OIPEJCICHUM TMOHATUS "XUIleHue"
HCTIOJNIb3YIOTCS cpa3y ABa coro3a: "u'" u "umm'"?

Jlymato, 4To M3BATHE W OOpaIleHHE HWMYIIECTBA CHUMBOJM3UPYIOT pPa3HbIE
CTaJuu TIpoliecca CoBeplleHus XuileHus. Jro0oe XHIIeHHe HAYMHACTCS C U3BITHS
MMYUIECTBA, T.€. C UCKIIOYEHUS BIJIAJICHUS] 3aKOHHOTO coOCTBeHHUKAa. OAHAKO 3TOr0
HEJIOCTATOYHO ISl MPU3HAHUS XUILIEHHUS OKOHUYEHHBIM; HEOOXOJMMO e€lle, YTOObI
MpOU30IIJIa 3aMEHa 3aKOHHOTO COOCTBEHHHMKA WM BIAJENblla Ha HE3aKOHHOTO
MOJIb30BATENSA, T.€. COCTOSAJIOCH OOpallleHHe HWMYLIECTBA B MO0JIb3y BHUHOBHOTO WJIU
apyrux sui. Craaus oOpalieHuss UMYIIECTBa B IMOJb3Yy BHHOBHOI'O O3HAYaeT, YTO
XUIIEHUE OKOHYEHO, MPOM30LLI0. be3BO3ME3THOCTh K€, JIEHCTBUTEIIBHO,
XapakTepu3yeT TOJIBKO CTaauI0 M3bITHUSA UMYyIIeCTBA (MMEHHO  HU3BATHE
oCyllecTBIsAeTCs 0e3 mepenadyd COOCTBEHHUKY WM 3aKOHHOMY  BIIAJIETIbILY
HEO0OXOJMMOT0 KBUBAJIIEHTA), HO OTHOCUTCSI KO BCEMY XHUILIEHUIO B LIEJIOM. 3/1€Ch Ke
clelyeT 3aMETUTh, YTO BBIICICHUE PA3HBIX CTAAUl XUIIEHUS JOBOJBHO YCJIOBHO;
YacTO OHM €CIIM HE COBIAJIal0T BO BPEMEHH, TO CIEAYIOT Cpa3y OAHA 3a ApYyrou, u
pa3IenuTh UX MOXKHO TOJIBKO MCKYCCTBEHHO, JIJIS TOTO YTOOBI JyUlle MOHSITh CMBICI
XUILIEHHUS.

Cnoxnee ¢ apyrumu (GopMamu XuIeHUsS. B MoOIIEHHUYECTBE 3aBiIaJICHUE
MMYIIECTBOM WM NPUOOpPETEHUE IMpaBa HA HMMYIIECTBO OCYIIECTBIISIETCS MyTEM
oOMaHa WM 3J0ynOTpeOJeHUs JOBEpUEM, TIPH HSTOM HMMYIIECTBO, KOTOpPOE
HaxOJWJIOCh Y COOCTBEHHUKA WJIM 3aKOHHOTO BJIaJElblia, MEPEaaeTCs Mo/ BIUSHUEM
3a0Ty)KJICHUsI UM CaMUM BUHOBHOMY. [IpuHMMas BO BHUMaHuW€ UMEHHO 3TOT (hakT
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BHEIIIHE JOOPOBOJILHOM MepeAayr UMYLIECTBA OT COOCTBEHHHMKAa HECOOCTBEHHUKY,
CJIelyeT TOBOPUTH O crienuduyeckoil popme uzbsATuss. OHO MPOU3BOIUTCS, MO CYTH,
pykamu notepneniiero. OueHb TOYHO 1O 3ToMy noBonay numer A.W. boinos: "To
00CTOATENBCTBO, UTO H3BSATUE HMMYIIECTBA IMPU MOIICHHUYECTBE IMPOUCXOIUT C
y4aCTHEM BOJIA MOTEPHEBUIETO, HE MPOTUBOPEUUT TOMY, UTO U3bIMAETCS OHO BCE K€
BUHOBHBIM, TIOCKOJIbKY BOJisg ToTeprieBmero (QambcuduimpoBaa oOMaHOM,
HaIpaBJIEHHBIM HE HAa TO, YTOOBI MPOCTO BBECTU B 3a0MyKJIEHHE, a HA TO, YTOOBI
CKJIOHUTb OOMaHbIBAEMOT'0 K HEBOJIbHOMY YYaCTHIO B IIPOLECCE U3BSTHUSI UMYIIECTBA
M3 CBOETO X€ MMYyIIecTBeHHOTro (GoHAa". A BOT OOpallleHHe HWMYIIECTBa B CBOIO
MIOJIb3Y WIH MOJB3Y APYTUX JUL BUHOBHBIN U 3/1€Ch OCYIIECTBIISIET CaM.

Takum 00pa3oM, HA OCHOBAHUHU U3JI0KEHHOTO, MOJarar, 4To JII000e XUILIEHHUE
BCErJla XapaKTepU3yeTcs U U3bSATHEM M OOpalIEHUEM UyKOTO MUMYIIECTBA B IMOJb3Y
BHHOBHOIO WJIH ApYyrux jul. IIpumedaTenbHO, 4TO Ja)ke aBTOPBI, YTBEPKAAOLIUE,
YTO HEKOTOpbIE ()OPMBI XHINEHUS BBIPAXKAIOTCS TOJIBKO B OOpAaIllEHUU WMYIIECTBA B
CBOIO MOJBb3Yy WM MOJB3Y APYTUX JUIL, MPU XapaKTEPUCTUKE STUX (OPM XUIIEHUS
3a0bIBAlOT O TOM, YTO TOBOPWJIM BBILIE, W YHOTPEOJSAIOT A XapaKTEePUCTUKH
XUIIeHUs1 00a TepMUHA - U U3bATHE, U oOpamienue. Tak, Hanpumep, FO.U. JlsmyHoB,
paccmaTpuBas NpPHUCBOEHME, YyKasbiBal: "lIIpucBoeHWe ...NpeaAcTaBiseT Cco0oi
aKTUBHBIE JIEUCTBUS, BhIpAXKAIOLIUECs, B KOHEYHOM CU€TE€, B U3BATUU, 000COOICHUN
BBEPEHHBIX BHHOBHOMY TOBAapHO-MaTEPHAJIbHBIX IEHHOCTEW U 0OpallleHUH UX B CBOIO
nosib3y MO0 B mosib3y Apyrux jun" (Bergeneno mHoul. - HUJL). JLJ. I'ayxwman,
aHAJIU3UPYys MOILIEHHUYECTBO, NHUIIET: "370ynoTpelisis JOBEPUEM, MOILIECHHUK
WCIIONIB3YET YK€ CIIOKUBIIMECS JOBEPUTENbHBIE OTHOLIEHUS C IOTEPHEBLINM,
BCJICJICTBHUE YETO ISl U3BATUS UMYIIECTBa (BhIaeneHo MHOU. - H.JL.) ...He TpeOyeTcs
npuoerars eiie u kK oomany'".

Cnenyer Takke OOpaTUTh BHMUMAaHUE HAa TO, YTO XMUIIEHUE OTHIOAb HE
00s13aTENBHO TPEANOoaracT M3BJICUECHUE MOJIb3bl UMEHHO CaMUM BHUHOBHBIM; TpH
HaJU4YUHU BCEX JPYTUX MPU3HAKOB XUIIEHUS OHO €CTh U TOT/A, KOTJa IMPECTYIICHUE
COBEpIIAeTCs B TNOJB3y Apyrux Jjul. [lepedeHp mnociegHUX 3aKOHOJATENb HE
OTPAaHWYMBACT; YKAa3aHHbBIC JIMI[Aa MOTYT HAXOJIWUTHCS B PA3HBIX OTHOLICHUSAX C
MOXUTUTENEM HMyllecTBa. [71aBHOE, YTOOBI OH TMpecienoBal MpPH XHUIICHUH
KOPBICTHYIO 1IEJIb.

Tak, Hanpumep, B KOHKPETHOM J€J€ HMEIO0 MECTO BpPEMEHHOE
M03aUMCTBOBAHHUE aBTOMOOWJIS, a HE €ro XHWIIEHHE, KaK 3TO ObLJIO YCTAaHOBIJIEHO
cynoM nepBoi uHcraniuu. Cyth nena takosa: ., panee cynumsbiid, u II. BmecTe
pacniuBayid ciupTHble HanUTKU B aoMe 1. [TorepneBmmumii onbsiHen u aer cnats. 1.
penml BOCIIOJIB30BaTbCA JAHHOM CUTyallu€dl MU ChE3OUTh K POJCTBEHHUKAM Ha
apromoOuie I1., a 3aTem, 1o npuesne, BEpHYTh MALIMHY 3aKOHHOMY Blazesnbity. s
ATOTO OH B3Jl KJIIOYM U JOKYMEHTBI, HAXOAMBIIUECS B CYMKE IOTEpPIIEBUIETO,
ChEe3AWI K POACTBEHHHKAM M IOCJIE MOE3AKU JTOOPOBOJIBHO BEPHYJ MOTEpIEBUIEMY
MaIllMHY ¥ TOKYMEHTBHI.
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Jlenunckum paiionHbsiM cynoM r. Tromenu III. Obl1 ocyxneH mo m. "0" 4. 2
cT. 158, m. "0" 4.2 cT.166 m mo 4.2 cr.325 YK P®. CyneOnas komieruds IO
YIOJOBHBIM JeflaM OOJacTHOro cyJa TMPUTOBOp oOcTaBuWia 0e€3 H3MEHEHUS.
3amectutens [penacenarens BepxoBHoro Cyna P® B mpoTecTe mocTaBuil BONpoc 00
OTMEHE CyJeOHBbIX pelieHuil B yactu ocyxiaeHus L. mo m. "6" 4.2 cr. 158, 4.2
cT. 325 YK P® wu npekpamenun aena B 3Toil dactu. llpesunmym TroMeHCKOro
00JacTHOTO CyjAa MPOTECT YAOBIETBOPWI, YyKa3aB CIEIyIOIlee: BBIBOJ Cylda O
HaJU4YUU B JIEUCTBUSAX OCYXKJICHHOTO IMPU3HAKOB XMILECHMS 4YyKOTO HMMYILIECTBA, a
TaK)Ke€ TIOXMILIEHUS JOKYMEHTOB HeoOocHoBaH, mockonbky II., 3aBnazaes
aBTOMOOMJIEM TIOTEPHEBIIEro Oe3 e XUILEHUSs, KeJlas BpeMEHHO BOCIOJIb30BAThCS
YM, HE UMeEJl yMbICJIa OOpaTUTh MAIIMHY U BEIIM B CBOIO COOCTBEHHOCTh. C yuyeTom
M3JI0KEHHOTO MPUTOBOP UM OINpEICICHUE KAaCCAlMOHHONW MHCTaHIMM B YacTu
ocyxaenus 1. mo m. "6" 4. 2 c¢1. 158 1 4. 2 cT. 325 VK P® oT™MeHEHBI TPE3UTUYMOM
TioMeHCKOro 00JIaCTHOrO CyJa M JeJ0 MPEKpalleHO 3a OTCYTCTBHEM COCTaBa
npectymienus. [Ipusnano cuurats 1. ocyxaerasim 1o m. "6" 4. 2 cT. 166 YK PO -
HEIMPaBOMEPHOE 3aBJIa/ICHUE aBTOMOOMIIEM MJIM MHBIM TPAHCIOPTHBIM CPEACTBOM O€3
L[EIU XUILCHHUSL.

XWIlleHHE KaK MPOTUBOIPABHOE JICSTHUE.

OTOT 0OBbEKTUBHBIN NMPU3HAK XUILEHUS BKIIOUAET B c€0s M0 KpaliHel mepe Tpu
00s3aTeNbHbIX 3HaUeHUS: 1) MOA0OHOE MOBEECHUE - XUILEHUE - 3aMPEIICHO 3aKOHOM;
2) y BUHOBHOTO HET MpaB HAa UMYIIECTBO, KOTOPHIM OH 3aBJaJIeBAEeT; 3) BUHOBHBII
3aBJQ/ICBAET YYyXKUM HUMYIIECTBOM MOMHMO U BOIPEKH BOJE COOCTBEHHUKA WIIU
3aKOHHOTO BJIAJENblIa.

1. ITogoGHOE MOBEAEHHE - XUILEHUE - 3aIPELIEHO 3aKOHOM. DTO TPAaIUIIMOHHOE
MOHMMAaHWE MpPU3HAKA  NOPOTUBONPABHOCTH  JoOoro  mpectryrieHus.  OHO
MPOTUBOMPABHO, MOCKOJBKY MPSAMO 3alpelleHO YTOJIOBHBIM 3aKOHOM IO CTPaXxoM
Hakazanusa. W.S. Kozauenko, I'.H. bopzenkoB u A.W. bolioB Ha3pIBalOT 3TOT
MpU3HAK OObEKTUBHOM, a CIIEYIOLUHN - CYOBEKTUBHOUN MPOTHUBOIPABHOCTHIO.

2. Y BUHOBHOrO HET MNpaB Ha MMYIIECTBO, KOTOPHIM OH 3aBJaJ€BacT. IJTO
3HA4YE€HHE PU3HAKa IPOTUBONPABHOCTH MOKA3BIBAET, UTO y JIMIA OTCYTCTBYIOT KAKUE
Obl TO HU OBUIO OCHOBaHHUA Uil MOJYYEHHs] MMYLIECTBA, IMOCKOJIbKY HET IpaBa Ha
Hero. COOTBETCTBEHHO, €CIIM JIMIO HWMEET OCHOBAHUSl IPETEHJI0BAThb Ha 4YY¥KOE
MMYIIECTBO W 3aBJaJICBA€T UM, Hapylllas YCTAHOBJICHHBIA B MOJOOHBIX CHUTYalUAX
MOPSIIOK MOJYyYEeHUs] UMYILECTBA, XUIIEHUE HE MOXET ObITb BMEHEHO. Pa3ymeercs,
31eCh HE HUCKIIOYAETCS] BO3MOXHOCTH IMPUBJICYEHUS JUIA K OTBETCTBEHHOCTH IO
apyrum ctateaM YK P®, Hanpumep 3a caMOyIpaBCTBO , INPHU HAIUYUH BCEX
IPU3HAKOB cocTaBa. K TakuMm CUTyalus M OTHOCATCS, HaNpuUMep, Cilydau
CaMOBOJIBHOT'O, MUHYSI YCTAHOBJICHHBIN MOPSIAO0K, MOJYYEHHUS JACHET 3a BBIIIOJHEHHYIO
paboTy WM 3a TPOJAHHYIO BEIllb U T.II.

B yrosoBHO-mpaBOBOl Hayke IIPAaKTHUYECKHM HE OCHApUBAETCA TO, YTO
WCKIIIOYAET XUIIEHUE HAJIMYME JaK€ TaK Ha3bIBAEMOIO MPEIOoIaraeéMoro rnpara Ha
MMYUIECTBO, T.€. MIpaBa, KOTOPOro B JIEUCTBUTENBHOCTH HE CYHIECTBYET, HO JUILy 00
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ATOM HE€ M3BECTHO U Y HETO €CTh OCHOBAHMS IMPENoJiaraTh HAJIMYUE TaKOro IMpaBa.
Krnaccuyeckuii npumep - 3aBlaZieHHE JMIOM HMYIIECTBOM YMeEpIIeH MaTepu, He
NOKUAAsCh YCTAaHOBJIEHHOW MpOLEAYphl TMOJXy4YeHHUs HacleAcTBa. JIMIo u3bIMaer
MMYIIECTBO y COXHUTEJS Marepu, IoJiarasi, 4TO OHO MPUHANJIEKUT €My, HE 3Hasd O
CYILIECTBOBAaHUU 3aBELIAHHUs, 10 KOTOPOMY BCE UMYILECTBO MEPEIAETC COXKUTENIO. B
OMHMCAHHOM CJIy4yae peub MOXKET HJTU TaKKe O BO3MOXXHOM IPUBJICUYECHUU JUIA K
oTBeTCTBEHHOCTH 110 CT. 330 YK PO.

3. BuHOBHBIN 3aBlIaJieBa€T YyXXUM HMYIIECTBOM NOMHMO U BOIIPEKU BOJIE
COOCTBEHHHKAa WM 3aKOHHOrO Biajaenbla. Cka3aHHOE O3HAa4yaeT, YTo y JIMIA He
TOJIbKO OTCYTCTBYIOT IpaBa Ha 4YYyKO€ HUMYIIECTBO, HO M 3aBJaJICHHE UM OHO
MPOU3BOJUT, HapyIlIasl AEHCTBUTEIBHOE BOJIEU3bsBIEHUE noTeprieBuiero. [Ipu stom
HapyIIEHUE BOJICU3bSIBICHUS MOTEPIEBUIETO MOXKET BBIPAXKATHCA:

a) B WTHOPUPOBAHHUU €ro, KOTJAa JMIO MPOCTO HE HCIPAIIMBAET COTJIACHS
cOOCTBEHHUKA WJIM 3aKOHHOTO BJIJIEbIa HA U3bITHE UMYILIECTBA U OOpaIIEHUE €ro B
CBOIO MMOJIb3Y WU MOJIb3Y APYTUX JIMIL. DTO UMEET MECTO IPU Kpake, MPUCBOCHUH,
pacTtparte u rpabexe;

0) B NPUHYXIECHUU TOTEPHEBLIET0 MyTeM IMCUXUYECKOTO WM (PU3NYECKOrO
HacUlus JaTh COrJlacM€ Ha mepenadyy uMmymiecTBa. B gaHHOM ciaydae BO3MOXHA
BHEIIIHE SIKOOBI TOOpOBOJIbHAS Mepe/iada UMYIECTBAa COOCTBEHHUKOM WJIM 3aKOHHBIM
BJIaJIeNIbLIEM JIUILY, HE UMEIOIIEeMYy Ha Hero npaB. Ho 3To BbIHYKJIEHHOE ONMHUCAaHHBIMU
BBIIIE CIIOCOOAMH BOJICU3BSIBICHHE; T03TOMY OHO NedekTHo. [Togqo6HOEe BO3MOXKHO B
HAaCUJIbCTBEHHOM Ipabexe;

B) BO BBEJICHUU BOJIEU3BSBICHUS MOTEPIEBIIETO B 3201y KICHHUE, IPH KOTOPOM
OHO TaK)X€ CTAaHOBUTCA J€PEKTHHIM. B MollleHHUYeCTBE MOTEPIEBUINI caM mepeaaeTt
BMHOBHOMY CBO€ MMYIIIECTBO, SIBJISIS TAKUM OOpPa3oM CBOIO BOJIIO HA OTKa3 OT HETO.
OpHako 3TO BOJIEU3BSBICHHE OBUIO CPOPMHUPOBAHO IMOJ BIUSHUEM OOMaHa WIH
370YTIOTPEOICHHsI TOBEPHEM; OHO JIe(heKTHO U MPABOBOTO 3HAYCHUS HE UMEET.

HeBbiHyXkaeHHOE JOOPOBOJIBHOE COTJacM€ COOCTBEHHHMKA WM 3aKOHHOTO
BIIaJIeNIblla Ha Mepeady CBOEro MMYIIECTBA JIMIly, HE HMMEIOIIEMY Ha HEro Ipas,
HCKJTI0OYAET BO3MOKHOCTh MPUBJICYEHUSI 3TOTO JIMIA K OTBETCTBEHHOCTH 32 XMILIEHUE.

3aBiajieHUe WMYIIECTBOM IMPOTUB WJIM TOMHMMO BOJM COOCTBEHHHUKA WIH
3aKOHHOTO  BJIaJieNiblla HYXKHO OTJIMYaTh OT HCIOJb30BaHUSl IMPABOMEPHO
MOJIyYEHHOTO MMYILIECTBA BONPEKU BOJICU3BSIBICHUIO COOCTBEHHUKA WU 3aKOHHOTO
Bragenbua. [locnennee XueHneM He SIBISETCA, XOTs B PsI/I€ CIIy4aeB MOXKET MOBJIEYb
YTOJOBHYIO OTBETCTBEHHOCThb. Hampumep, uCMONb30BaHME HE 1O Ha3HAYCHUIO
3aKOHHO TOJYYE€HHOI'0 TOCYJapCTBEHHOI'O IEJIEBOr0 KpeauTa pacCMaTpUBAETCA KAk
MPECTYIUICHUE, €CIM MPUYUHIIO KpYMmHBIA ymepo (4.2 cr. 176 YK P®). Unorma
Takoe€  TOBEIEHHWE  CHEIHAIbHOIO  CyObeKTa  MOXKET  ObITh  MPU3HAHO
3noynorpednenremM nogHoMounsiMu  (cT. 201 YK P®) wunm 3noynortpebieHuem
JIOJDKHOCTHRIMH NMOTHOMOYHAMH (cT. 285 YK PD).

XuilieHue - 0€3B03ME3IHOE JeSTHUE
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CormacHo 3TOMy OOBEKTMBHOMY NPU3HAKY XHWILEHUS U3BATHE UYKOTO
UMYILECTBA  OCYILIECTBISETCS  BHUHOBHBIM  0€3  BIOXKEHHUS  HEOOXOAMMOIO
ctoumMocTHOro »kBHuBajeHTa. Kak oOpaszno Beipaswics I1.C. xu, "6e3B03mMe3nHO -
3Ha4UUT AapoM”. BUHOBHBIN 3aBiafeBaeT 4yKUM UMYIIECTBOM, HE YILJIATUB 3a HETO
COOTBETCTBYIOILIETO SKBUBAJICHTA.

IIpn 3TOM HKBHMBAJEHT 31E€Ch, 0 MOEMY MHEHMIO, MOHHMAETCS JIOBOJIBHO
HIMPOKO: MPEeXkaAe BCEro, KOHEUHO, UM MOTYT BBICTYNAaTh JACHbIU B JII0OOI BaJtOTE;
IIO/] 5KBUBAJICHTOM [TOHUMAETCSI TAKKE UMYILECTBO, OCTABJIEHHOE B3aMEH U3BATOIO, U
BBINIOJIHEHUE TIOJUJIeKAIlel OIlaTe YCIAyrd WIM ocyllecTBieHue padoTbl. Tak xe
IyMaroT u npyrue yuenole. Hanpumep, b.B. Auenenko ormedaer: "be3B03Me3THOCTD
U3bATUSL UMYILECTBA XapaKTepU3yeTCsl TeM, 4YTO COOCTBEHHUK HE IOJIy4aeT 3a
BBIOBIBIIIEE M3 €r0 BIIAJECHUS HMYLIECTBO HEOOXOAMMOrO 3KBHBAJICHTAa B BHUJE
OOLIECTBEHHO MOJE3HOTO TPYJa WM BO3MELIEHUS CTOMMOCTU MpEAMETa XHUILEHUs".
B.H. BunokypoB mnwumieT: "be3BO3ME3AHBIM CUMUTAETCS H3BATHE HMMYyIIECTBa 0O€3
MPEIOCTaBICHHUSI B3aMEH SKBUBAJECHTHOI'O BO3MELIEHUS, KOTOPOE MOXKET ObITh
JICHE)KHBIM, HATYPAJIBbHBIM U TPYIOBBIM .

W nenbru, 1 MMyIIEeCTBO, U CTOMMOCTb pa0OThl WM YCIAYTW JOJIKHBI OBITh
MMEHHO 3KBUBAJIEHTOM CTOMMOCTH U3bSITOrO UMYIIECTBA, T.€. UX CTOMMOCTb JOJIKHA
NpUONU3UTENBHO PABHATHCS CTOMMOCTH mociegHero®™. Ecnum  umeer Mecto
PacXOXKJIE€HNE B CTOMMOCTH OCTABJICHHOIO SKBUBAJICHTA W H3BSITOTO HWMYIIECTBA,
pa3Mep XUILEHHUS ONPEAENSIeTCS pa3HUIIEH B UX CTOUMOCTH. DTO JAET OCHOBAHUS IS
BBIJICTICHUS B HAyKE a0COIIOTHON M 4aCTUYHON 0€3BO3ME3THOCTH.

CrnenyeT cnenuaibHO OTMETUTh, YTO OCTABJIEHUE JAXE ITOJHOTO 3KBHBAJICHTA
CTOMMOCTH M3BATOI0 MMYILIECTBA XOTA M MCKIIOYAET XUIIECHUE, HE 03HAYAET B PSAC
CIy4yaeB, 4TO JIMIO JAEHCTBYyeT mnpaBoMepHO. [pyboe HWrHOpHpoBaHHE BOJIU
COOCTBEHHUKA WJIM 3aKOHHOTO BIIAJENblla U3BSITOrO0 MMYILECTBA MO3BOJISIET MHOTAA
KBaIU(PUIIMPOBATh CcojAEsiHHOE Kak camoynpaBctBo (cT. 330 YK P®) wm
JOJDKHOCTHOE, WIIH ClTy>KeOHoe 3ioyrnoTpedsenue (ct. 285, 201 YK P®D).

Enie onHO 00s13aTenbHOE MOJIOKEHUE: SKBUBAJIEHT CTOMMOCTU JOJDKEH OBITh
OCTaBJIEH B MOMEHT M3BATHUS WIH Cpa3y K€ MOcCJe HEero, 10 oOpalleHus UMyIlIecTBa
JUIIOM B CBOIO MOJIb3y WM B MOJNB3Yy Apyrux jul. OOpalieHre UMyIIecTBa B CBOIO
MOJIb3y WM TOJIb3Yy APYTUX JIMI, KaK OTMEYaJloCh, CHMBOJHU3HPYET OKOHYAHUE
XUIICHUS; BbIIJIaTa JKBHUBAJIEHTAa CTOMMOCTH MMYILIECTBA IOCIE OKOHYAHUS
MPECTYIUICHHS HE BIMSET HA MPU3HAHUE JIEIHUS IPECTYITHBIM, PACIICHUBAETCS TOIBKO
Kak 00CTOATENbCTBO, CMATYAIOIIEe HaKa3aHuUe.

B 10 xe Bpems HyxHO corniacutbes ¢ AWM. boiioBbiM, 4TO "0€3BO3ME3THOCTH
3aBJIAJICHUS] MTPECTYIMHUKOM YY>KUM HMYIIECTBOM W NPUYUHSAEMBIA UM TEM CaMbIM
yiiep0d COOCTBEHHUKY JaHHOTO HMYILECTBA BOBCE HE MPENINOJaral0T B KadyecTBe
AHTUTE3bl BO3ME3IHOCTh MPUOOPETEHUSI 3TOrO0 MMYIIECTBA CAMUM COOCTBEHHHKOM.
OHO MOeT OBITh MOJYYEHO UM U IO JOTOBOPY AapeHusd, MpeayCcMaTpHUBaIOLIEMY
0€3BO3ME3/THOE OTUYKJICHUE UMYIIECTBA .
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B nocnennee BpeMs u B Hayke, U B TolikoBaHusix [lnenyma BepxoBuoro Cyna
P® wnameuaercs oTx0q OT Cc(HOPMYJIMPOBAHHOTO BBIIIE U paHEE BIIOJHE
TPaJAULIMOHHOTO MOHATUS O€3BO3ME3THOCTH B XULICHUHU.

[TokonebsieHo TpaJWLIMOHHOE TOHMMaHWEe Oe3BO3ME3AHOCTH U 1. 25
noctaHoBieHus [lnenyma BepxosHoro Cyaa P® ot 27 nekabpsa 2007 r. N 51: "IIpu
YCTaHOBJIEHUU pa3Mepa, B KOTOPOM JIMIOM COBEpIIEHbl MOIIEHHUYECTBO,
NPUCBOCHUE WM pacTpara, CylaM HaJIeKUT HMETb B BHAY, UYTO XHUIICHHE
MMYILECTBA C OAHOBPEMEHHOM 3aMEHOM ero MeHee IeHHBbIM KBaJu(UUUPYETCs Kak
XHUIIEHHUE B pa3Mepe CTOMMOCTH U3BSATOIO UMYIIIECTBA" .

C TakuM pa3bsSICHEHHEM KaTErOpHUYECKH HENb3sl COTJIACUTHCA IO CIIETYIOUIUM
MIPUYUHAM.

1. IIpexxne Bcero, BUHOBHBIN, OCTaBJIsisi B KAUECTBE SKBUBAICHTA 33 U3BATOE
UMYILIECTBO JPYroe HMYLIECTBO, MEHbIIEH CTOMMOCTH, pacIUlauuBaeTcs 3a
MIPOU3BEACHHYIO 3aMEHY M 3a B3STOE HEMPABOMEPHO UMYIIECTBO, MYCTh U CO3HABasI
MPEKPACHO HEPAaBHOMEPHOCTh 3aMEHbl U HEPABEHCTBO 3KBUBAJIEHTA CTOMMOCTH
U3BATOrO0 uMyllecTBa. VIMEHHO yuuThIBas TOCJEAHEE, W HAJAO CUYUTATh
0€3BO3ME3/IHOCTh KaK pa3HUILy MEXAYy CTOMMOCTBIO H3BSITOIO U OCTaBICHHOIO
B3aMEH.

2. I'maBHOE, OfHAKO, HE B 3TOM. bOIOCH, UTO TaKoe pPa3bsICHEHUE IISKET B
000CHOBaHME MHOTHX M MHOTHX OOBHHUTENBHBIX MPUTOBOPOB IO MPHUCBOCHUIO U
pacTpare, MOIIEHHUYECTBY, B OCHOBE KOTOPBIX JIEXKaT MPEeANPUHUMATEIbCKIE
oTHomeHus. B camom gene, 000N JTOTOBOp XO3SIMCTBYIOIIUX CYOBEKTOB,
MPUHOCALIUI BBIFOJY BCEM CyOBEKTaM, MOXKET OBITh OLIEHEH IO-pa3HOMY C TOUYKH
3peHusi €ro MaTepuaibHOW BBITOJHOCTH JJisi Pa3HbIX CYOBEKTOB: Ul OJHOTO
cyObekTa OoH TOYHO Oyaer Oosee BBITOJCH, YeM MJis JIPYroro (XOTs, HaBEpHOE,
BO3MOXKEH U TIOJIHBIN TMapUTEeT, HO B YCIIOBUSAX KOHKYPEHTHONW OOpHOBI JOCTHYb
UJICAIbHOTO PaBHOBECHUSI OYEHb CIOKHO). CleoBaTeNbHO, JTHO0bIe SKOHOMHYECKHE
OTHOIIICHUSI JOTOBOPHOTO THUIIA, T.€. aDCOIIOTHO JieTaldbHbIe, MOTYT OBITh PaCIllEHEHBI
KaK TPHCBOCHUE, HANPHUMEP, OJHUM CYOBEKTOM, IMOJYYEHHOTO UM IO JOTOBOPY.
CooTHeceM Temepb STO € U3BECTHBIM JeIoM XOAOpPKOBCKoro u Jlebenena.
OOBUHUTENBHBIN IPUTOBOP BBIHECEH, €0 000CHOBAHHE CYAbEl MHE HEU3BECTHO (IIpH
MOHSITHOM TOJUTUYECKOM XapaKTepe ATOro Mpollecca OpHUIUYEcKass OICHKAa BCe
paBHO JOJKHA B NIPUTOBOpPE MPHUCYTCTBOBATH), HO JyMal0, UYTO MPECIOBYTOE
pa3bsCHEHUE BhICIICH CyAeOHON MHCTAHIIMKM TYT CBOIO POJIb CHITpasio. XOJIHMHT, IO
JIOTOBOpaM, 3aKIIOYCHHBIM YIIOJIHOMOUYEHHBIMH JIMIIAMH, TIOKYTIad Y CBOUX "modeK"
CBIPYIO HE(Th IO IIEHAM, PACXOJAUBIIUMCS, U 3HAYUTEIHHO, C MUPOBLIMU. [[eHbIH, B
MOJHOM COOTBETCTBMU C JIOTOBOPHBIMH  YCIOBHUSIMHM, XOJAUHIOM "moykam"
BBIIUIAYMBAJINCh, TEM XBaTaJI0 3THUX JEHET M Ha TEKyUIyl0 paboTy, U Ha pa3BUTHE.
Opnako B BUHY X0JI0pKOoBcKOMY U JleGeneBy ObLI0 BMEHEHO XUILIEHUE BCel HeTH,
0e3 ydeTa BBIIUIAYEHHOTO SKBHUBAJICHTA... Y MEHS B CBSI3U CO CKa3aHHBIM BOOOIIE
BO3HUKAET ONIYIIEHUE, YTO TMPHUBEIECHHOE BBIIIE TOJIOKEHUE TTOCTAHOBJICHHUS
[IneHymMa mOSIBUIOCH Kak pa3 MOJ 3TO TPOMKOE JENI0, XOTS 3TO, KOHEYHO, JUIIIb
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omymenue. CTpamiHo, OJHAKO, TO, YTO OHO OyJaeT JeHCTBOBaTH U Jajee B
OTHOIIEHUH JPYTUX MpEeANpUHUMATENEH, HE YTOJUBIIMX KOMY-IHO0 Ha KaKOM-JIHOO
YPOBHE.

Takum oOpa3om, mojararo HEOOXOJAMMBIM HCKIIOUUTh YKA3aHHOE IMOJIOKCHHE
u3 mnocraHoBienust I[lnenyma BepxoBHoro Cyma P® kak cmnocoOcTBytoliee
HapyLIEHUIO CyJJaMU IPUHIIUIIOB YTOJIOBHOTO 3aKOHO/1aTEIbCTBA.

3akiioyasi, Mojaraim, 4YTO MpU3HAK Oe3BO3ME3THOCTH XHUUIEHUS €CTh B
CIEYIOMIMX CIyYasiX:

1) SKBUBaJEHT CTOMMOCTH HMYyIleCTBa He ObUI ocTaBieH BooOmie. Pazmep
XMILIEHUS 3/1€Ch OMPEIEINIIETCS CTOMMOCTBIO U3bSITOIO UMYILIECTBA;

2) OBUT OCTaBJICH MEHBIIUN, YEeM CTOMMOCTh H3BSITOTO HMYIIECTBA,
OKBUBAJICHT. Pa3Mep XUIIEHHs paBEH pa3HHUIE MEXIAY CTOUMOCTBHIO H3BSTOTO
MMYIIECTBA U CTOUMOCTBIO OCTABJIIEHHOTO SKBHUBAJICHTA;

3) ObLT OCTaBIIEH OKBUBAJICHT, COOTBETCTBYIOUIUN CTOUMOCTH H3BSTOTO
MMYIIECTBA, OJTHAKO 3TO MPOU3OILIO HE B MOMEHT €ro U3bATUS U HE cpa3y Mocie
HEro, a TOJIbKO Mocje o0palleHusi UMYIIECTBa B MOJIb3y BUHOBHOTO WJIM APYTUX JIUII.
Pa3mep xwuieHuss B MOJOOHBIX CUTYyalMsIX, KaK U B NIEPBOM CiIyyae, ONpelesieTcs
CTOMMOCTBIO U3BATOTO UMYIIIECTBA.

[TocnencTBue XuieHus

XulieHne MNpUYMHAET yuepO COOCTBEHHUKY WM 3aKOHHOMY BIIAJIEINbILy
UMYIIEeCTBA. DTOT MPU3HAK XHUIIEHUS HMMAHEHTHO CBs3aH ¢ mnpeapiaymum. OH
03HAYaeT, YTO XMIIEHUE BCET/Ia BBI3BIBACT OTPE/ICIICHHbIC HETATUBHBIC MOCIEICTBUS
MaTEepUaIbHOTO XapakTepa, NPUUYMHSAET MaTepHalbHbI Bpel COOCTBEHHUKY WIH
3aKOHHOMY BJIJIEJNIbILY.

Yiiep6 B XUIIEHUH MMOHUMAETCS KaK pealbHOE YMEHBIICHHE HMYIIEeCTBA y
COOCTBEHHHMKAa WM  3aKOHHOTO  Biajeiblla (Tak  Ha3bIBaeMBIA  TPSIMOU
MOJIOKUTENBHBIN  yiiep0). YmylieHHass BBITOJa W JIPYTUE BO3MOXKHBIC BHJIBI
MaTepUabHOTO Bpena (Hampumep, OaHKPOTCTBO MPENNPUSTHS, BBIHYKIEHHOE
COKpaIlleHUue 4YKclia ero pabOTHUKOB U T.I.) MOJ| MOHSATHE yiiepOda B XUIICHUU HE
MOJIMAJAI0T.

VYiep6 B XMILEHUU HCUMUCISAETCS CTOMMOCTBIO MOXWUIIEHHOTO HMMYIIECTBA;
pa3Mep MOCIETHEr0 MMEeT MPUHIUMIHUAIBHOE 3HAYCHUE IS KBATHM(DUKAIUU U IS
BBIJIeJICHUST BUJIOB XuilleHUs. OO0 3ToM OyAeT Cka3zaHo MOoApoOHO B § 5 Hacrosiiei
TJIaBhI.

VYiiep6 B xuieHUu - 3T0 00beKTHBHAs Kareropus. OHa HE 3aBUCHUT OT TOTO,
CUMTAET JM caM COOCTBEHHUK WJIM 3aKOHHBIN BIIaJIeNell, YTO eMy MPHYMHEH yIiepo.
Panee 5T0 cnenuanbHO TMOAYEPKUBATIOCH B OTMEHEHHOM HBIHE IOCTAHOBJICHHUH
IInenyma BepxoBHoro Cyna P® ot 25 ampens 1995 r. N 5: "/lena o npecTyIieHusx
MPOTUB YYXKOW, B TOM YHCIIE M TOCYAapCTBEHHOM, COOCTBEHHOCTH SIBIISIFOTCS JIEIaMH
MyOJIUYHOTO OOBMHEHHS M HE TPEOYIOT Il HUX BO30YXKIEHHUS, MPOU3BOICTBA
MPEIBAPUTENHLHOTO PpacCieioBaHus U CylIeOHOro pa3dupaTesbcTBa  COTJIACHS
COOCTBEHHHUKA WJIM WHOTO BJIAJIENIbIIa UMYIIIECTBA, CTABIIETO OOBEKTOM MPECTYITHOTO
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nocsrarenbeTBa” (1. 2). "Ecam ke, - ormeuaer A.U. boiinioB, - u3 3asBiIcHUSA
MOTEpIEBIIEH CTOPOHBI CIEIYET, YTO Y HEe HET MPETEH3U K BUHOBHOMY BBUY TOTO,
YTO yiiepO BO3MEUIEH, TO U 3TOT (PaKT TAKKe HE MOXKET CIIY)KHUTb OCHOBAaHUEM IS
MpEeKpalIeHnss YTOJIOBHOTO Jiefla 3a OTCYTCTBMEM COCTaBa XWIIECHHS, MOCKOJIbKY
BO3BpaT IMOXMIIEHHOTO HE B COCTOSSHUM HM3MEHHUTHh YTOJIOBHO-TIPABOBOW OLICHKU
CBEPILUBIIETOCA U UCKIIOYUTH MPECTYIMHOCTh COJAESIHHOTO"

XulieHue - MaTepuabHbIil COCTAaB MPECTYIUICHUS; 1Sl HAIMYUS OKOHYEHHOTO
COCTaBa HEOOXOIMMO, YTOOBI OOBEKTY MPECTYIUICHUS OBLT MPUYMHEH yIIep0. Mexmy
NEHUCTBUSMU BUHOBHOTO (M3BATHEM MMYUIECTBA U €0 OOpAallleHUEM B CBOIO IMOJIb3Y
WIN TOJB3Y APYTHX JIMI) U MOCIEACTBUEM (MaTepUabHBIM yIIepOOM) HEOOXO0IUMO
yCTaHABIMBATh NPUYUHHYIO CBA3b. B XWILIEHHMH 3TO OOBIYHO CJIOKHOCTH HE
MpEeACTaBIISET.

TouyHOe ycTaHOBJIEHHE MOMEHTA OKOHYAHUS XUIICHHUS] UMEET Ba)KHOE 3HAUCHHE
JUTsE KBaJM(UKAIIMKY TPECTYIUICHUS, B YACTHOCTU JUJISI OTTPAaHUYECHUS] OKOHUYEHHOTO
MPECTYIUIEHUSI OT TMPEABAPUTENBHON IPECTYHNHOW MAEATEIBHOCTH, BIEKYIIEH IO
oO1eMy MpaBWJly MEHEE CTpOroe Haka3aHWe, YeM OKOHUYEHHOe. YIiepO OO0BEKTY
XMILIEHUS MPUYUHEH TOTa, KOTJa UMYIIECTBO U3BSATO U COOCTBEHHUK MIJIM 3aKOHHBIM
BJIQJIENIEl] JINIIEH BO3MOKHOCTH OCYIIECTBIISITh CBOM IOJHOMOYHMS (TOJB30BaThCH,
BJIQJIETh, PACTIOPSKATHCA UMYILIECTBOM).

OpHako TpPaAUIIMOHHO TNPU OMNPENETCHHMH MOMEHTAa OKOHYAHUS XUIICHUS
UCXOMAT HE W3 MO3MIMHU MOTEPIEBUIET0, a U3 MO3UIMU BUHOBHOTO, NMPUHUMAS BO
BHUMAaHUE €ro BO3MOXHOCTb, PAacHOPAIUTHCS WA TMOJb30BATHCS  U3BATHIM
UMYyIEeCTBOM. Jlymaro, 4TO 3TO BIOJHE ONpaBAAHHO MO psAxy npuuuH*(358). Bo-
MEPBBIX, B YTOJIOBHOM 3aKOHOJATENIbCTBE JIEUCTBYET MPUHLIUI BUHBI, B COOTBETCTBUU
C KOTOpbIM OOBEKTMBHOE BMEHEHHE HE Jonyckaercs. BwmeHuts muny B
OTBETCTBEHHOCTb MOKHO TOJIbKO TO, B OTHOUIEHUHU YEr0 YCTaHOBJIEHA €ro BuHa. Bo-
BTOPBIX, U3 UYbEi Obl MO3UILIMH - MOTEPIEBLIECTO WA BUHOBHOTO - Mbl HU MCXOJIWJIH,
0€3yCJIOBHBIM SIBJISIETCS. MPU3HAHME TOrO, YTO MMYILIECTBO Y€ u3bsATO. CTporo
roBops, yumepO COOCTBEHHUKY WJIM 3aKOHHOMY BIIAJIEJbIly NMPUUYMHAETCS Kak pa3 B
ATOT MOMEHT; JaTh 4ero-iubo eime He TpeOyeTcs. 3akoHOAaTeldb TeM HE MEHee,
onpezenss XUIIeHUe, TOBOPUT, YTO JIUIO0, U3bIMasi UMYIIIECTBO, TOJKHO OOPaTUTh €ro
B CBOIO MOJIb3Yy WIM MOJB3Y APYrUX JUL. B MOMEHT U3BATHS MMYIIECTBA 3TO, KaK
MpaBUIO, HEBO3MOXHO. VMEHHO TMMO3TOMYy MOMEHT OKOHYaHUS XUIIEHUS He
COBIIQJAET TOYHO C MOMEHTOM H3BATHUS UMYIIECTBA; OH HACTYNAET YyTh MO3/HEE,
TOra, KOrja T[OXUTUTENb MOXKET IOCUUTAThb M3BSATOE HMYIIECTBO CBOUM
COOCTBEHHBIM.

MoMeHT  OKOHYaHHMSl  XMIIEHUH  HEOAHOKPATHO  OroBapuBalici B
MOCTAHOBJICHUAX IJIEHYMOB BepXOBHBIX CyA0B P®, PCOCP u CCCP. Ynomunaercs
3TOT MOMEHT M B TMOCJIEAHMX IO BPEMEHHM IOCTAHOBJICHUSX: IOCTAHOBIECHUU
[Inenyma BepxoBHoro Cyaa P® ot 27 nekabps 2002 r. N 29: "Kpaxa u rpabex
CUMTAIOTCS OKOHYEHHBIMH, €CJIM UMYIIECTBO HU3bSITO U BUHOBHBIM MMEET pEAIbHYIO
BO3MOXKHOCTh MM TIOJIb30BAaThCSl WM PACHOPSKATHCS MO CBOEMY YCMOTPEHUIO
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(HampuMep, 00paTUTh MOXHUIIEHHOE UMYIIECTBO B CBOIO MOJIH3Y WJIU B TIOJIB3Y JPYTHUX
JIUI, PaCHOPSIIUTHCS UM C KOPBICTHOM II€JIbI0 MHBIM 00pa3om). Pa30oit cumrtaercs
OKOHYECHHBIM C MOMEHTA HalaJeHHs B UEIAX XHIIEHUS 4YYy>KOr0 HMYIIECTBA,
COBEPIICHHOT0 C MPUMEHEHUEM HACWIIHSI, OTTACHOTO JIJIs )KU3HU WJIU 370POBbS, JIMOO C
yIpo30i TpUMEHEHUs Takoro Hacwiusa" (1. 6); U B mnoctaHoBiaeHun Ilmenyma
BepxoBuoro Cyna P® ot 27 nmexabpst 2007 r. N 51: "MoiieHHHYECTBO, TO €CTh
XUIICHUE Yy>KOT0 UMYIIECTBA, COBEPIIEHHOE MyTeM OOMaHa WM 3JI0yHOTpPEOICHUS
IOBEpUEM, MPU3HAETCS OKOHUYEHHBIM C MOMEHTA, KOTJla YKa3aHHOE€ HWMYIIECTBO
MOCTYIAJIO B HE3aKOHHOE BJIaJICHWE BUHOBHOIO WJIM JIPYTHX JIMI U OHU TMOJTYYHIIH
peabHyI0 BO3MOXKHOCTH (B 3aBHCHUMOCTH OT TOTPEOUTENHCKUX CBOMCTB 3TOTO
HMMYILIECTBA) MOJIb30BAThCS WM PACTIOPSIAUTHLCS UM TI0 CBOEMY YCMOTpeHHUI0" (1. 4).

Takum oOpa3oMm, JIsi TIPU3HAHUS XUIIEHUS OKOHYECHHBIM HEOO0XOIMMO
YCTaHOBUTb, YTO BUHOBHBI UMEN PEATbHYIO BO3MOKHOCTh WJIW PACTIOPSIKATHCS 3THM
MMYILIECTBOM, WM Toyb3oBaThesa uM. 3.A. Hesnamona, A.U. Papor, H.I'. Kaguukos
OTPAaHUYMBAIOT MOMEHT OKOHYAHUS XHUIIEHUS TOJBKO HAJIMYUEM pEaJTbHOU
BO3MOXHOCTH pacropsikatbess umyniectBom*(361). Ho wHoraa BO3MOKHOCTB
paclopsiINTHCS  MMYIIECTBOM IO  OOBEKTUBHBIM  OOCTOATENIBCTBAM  MOXKET
OTCYTCTBOBAaTh JIOJTO€ BPEMS, OJHAKO BO3MOKHOCTH TIOJIB30BAaThCA BEIIbIO,
HCTIOJIb30BATh €€ MO MPSIMOMY HA3HAUYEHUIO MMEET MecTo. MckimodaTe B 3THX
ClTy4yasx OKOHYEHHOE XHUIICHUE M TOBOPHUTH TOJBKO O MOKYIICHUH HAa HETO OBLIO OBI
HEBEPHO.

PeanbHasi BO3MOKHOCTh O3HAYa€T, YTO ISl MOJIB30BAHUS WM PACTIOPSKEHUS
MMYIIIECTBOM KaKUX-JIMOO CYIIECTBEHHBIX MpensaTcTBUil He Obuto. He mmeer mpu
ATOM 3HAYEHUs, MPETBOPEHA JIM YKAa3aHHAS BO3MOXHOCTh B JIEICTBUTEIIBHOCTh; CAMOE
rJIaBHOE, YTOOBI OHA ObLIA.

PaccmarpuBast 3ToT KOHKpeTHBIN npumep, C.M. Kodou yTBepkaaeT, 4To B HEM
MMEETCS OKOHYEHHOE xuuieHue: "Kak TonbKO NOTEpHEeBIIMN JMIIAETCS CBOETO
MMYILIECTBA, EMY, MOXKHO YTBEPK/aTh, MpUUUHsETCS yiep0O. JlaHHOe 00CTOSATENbCTBO
JOJDKHO OBITh, 1O HaIleMy MHEHHUIO, PEelIaloNUM Uil TPU3HAHUS TMOXHUIICHUS
OKOHYEHHBIM (OCOOCHHO 3TO BaYKHO IO JIeJaM O XUIIEHUU O€3HAIMYHBIX JICHET, B TOM
YHUCJIE COBEPIIAEMBIX C TIOMOIIBIO KOMIBIOTEPOB...). JK1aTh, 4TOOBI B TaKMX CIydasx
MOCJIE M3BSATHUS YYKOr0 HUMYIIECTBA BHHOBHBIM €II€ W IMOJy4Yal BO3MOXHOCTH
pacropspkatbCs  "TO CBOEMY  YCMOTPEHHIO" 3THUM  HUMYIIECTBOM,  OOJIBIIE
COOTBETCTBYET MHTEpPECaM BUHOBHOTO, YeM HMHTEpecaM OOpbObI C mocCsATaTeIbCTBAMHU
Ha COOCTBEHHOCTH'". Jl[yMaro, C 3TUM COTJIACUThCS HEb3sl. B MIpHUBEACHHOM U JAPYTUX
MOJOOHBIX MPUMEpPaX, MO CYyTH, OTCYTCTBYET BTOPOM 3JIEMEHT ACsSHUS (WM BTOpAs
CTausl XUIIEHUs) - 0OpallleHre UMYIIECTBA B CBOIO T0JIb3Yy WJIH TOJIB3Y APYTUX JIHIIL.
3aBnaJicHus] 4y>KUM HMMYIIECTBOM €II€ HE MPOMU3OILI0; B 3TOM, a OTHIOJb HE B
MPOCTOM HU3BATUU CYTh XuIlEHUsS. Kpome TOro, mo3unusi aBTopa HE J0 KOHIA
nociaenoBarenpbHa. Kak BumHo w3 nmanpHeimero tekcra, C.M. Kouou BoBce He
WCKIIFOYAET PEATIbHOM BO3MOXKHOCTH ISl XMIIEHHSI C OXPAHSEMOW TEPPUTOPHUH.
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OnHako ecinu pyKOBOJICTBOBATHCS (POPMAIbHBIM MOMEHTOM, CIIeAyeT MPU3HATh, YTO U
B 3THX XMILECHUIX MOMEHT X OKOHYAHMS CBSI3aH C U3BATHEM UY>KOT0 MMYILECTBA.

CrnenyeTr UMETh B BUAY, YTO MHOTJA PeaibHasi BO3MOKHOCTD ITOJIb30BAThCS WIH
pacropspKaTbCsl  MOXHUIIEHHBIM — MOKET BO3HUKHYTh WJIM  CIOYCTS  JTOBOJIBHO
MPOJIOJKUTENIBHOE BpEMs IMOCJE €ro HM3bSATUA, WIM HAa JOBOJBHO 3HAUYUTEIHHOM
yAaJleHUU OT MECTa U3BATUS 4yKOro mmymiecrBa. CaMoe TJaBHOE, 4TOObI B 3THUX
CJIy4asiX BUHOBHBIN OblT 00BEKTUBHO JIUIIEH 3TOH BO3MOKHOCTH.

1. Mecto obOHapyxeHus mpenMera npectyruieHus. Eciu oH oOHapykeH Ha
OXpaHSEMOW WM 3aKPBITOM [JIi BUHOBHOI'O TEPPUTOPUM (HAIPHUMEDP, TEPPUTOPUHU
3aBOJIA, CKJIa/a, HHOTO MPEANPHUSTHS, TEPPUTOPUH KWIHILA U T.II.), HE BEIHECEH 3a €€
MpeAenbl, Kak MpaBWIO, CUUTAETCS, YTO XHUIIEHHWE HE OKOHYEHO. TOYHO Tak xKe
MPU3HAETCS HEOKOHYEHHBIM XHWILEHHWE U B TeX Cly4yasX, €CId BUHOBHOTO
3a[ICPKABAIOT Cpa3y 3a MpeaenaMu oxpaHsemon teppuropuu. Tak, llpesmanym
BepxoBHoro cyna Pecnybnuku bamkoproctan B moctaHoBieHuu no jaeny I1. ykazan:
"3agepKaHue JMIA 3a BOPOTAaMU JOMa C U3BATHIM YY>KHUM HMYIIECTBOM 10
MOJIyYEHHUSI UM BO3MOXKHOCTH PaCIOPSIAUTHCS 3TUM UMYLIECTBOM CBUIETEIBCTBYET O
MOKYIICHUU Ha coBeplueHue kpaxu'. Kak BugHO M3 MarepuanoB jaena, [I. He cMor
3aBECTH CBOM MOTOLMKI M OBbUI 33J€pXaH C BEIaMU IOTEPIIEBILErO Cpasy ke 3a
BOPOTaMH €ro J0Ma.

Jlymaro, dYTO Henb3sd O€30rOBOPOYHO  COTJACUTBCS C  YTBEPKICHUEM
3.A. HeznamoBoii, koTopas nuuieT: "[lo obmemy mpaBuiy XUIIEHHUE C OXpaHsSEMOMN
TEPPUTOPUN CUUTAETCA 3aKOHUECHHBIM, €CJIM MMYILIECTBO BBIHECEHO, BHIBE3EHO 32 €€
npenensl (mepedpoiieHo yepes 3a00p, BBIHECEHO uepe3 MPOXOHYIO U T.11.). IMEeHHO ¢
ATOTO0 MOMEHTAa y JIMIA MOSIBISETCS BO3MOKHOCTH PaCHOPSHKATHCSA MOXHILECHHBIM.
IIpu 3TOM HEe MMeEET 3HAUEHHUs, HA KAKOE PACCTOSHUE YAAIUIUCh MPECTYNHUKU OT
oxpaHsieMoi Tepputopun”. Bo3MOKHOCTb pacnopsiIUTHCS U3BATHIM UMYIIIECTBOM HE
BO3HMKAE€T MEXAaHWYECKH C T[IE€PECEUYECHUEM BHUHOBHBIM MPEJEIOB OXpaHsSeMOM
TEPPUTOPUU WM C [EPEeCceYEHUEM HUX MPEAMETOM MPECTYIUIEHUS MpHU
nepedpacblBAHUM €ro 3a TPaHUIy TEPPUTOPUU. BO3MOXKHBI BIOJHE pealbHbIE
NPEemsTCTBUS JJIs 3TOro, HampuMep OOHapy)KeHHE XHIIEHUS OXPaHOW WM
ITOCTOPOHHUMH JTIOAbMH. W TOJIBKO OTCYTCTBHE CYIIECTBEHHBIX MPENATCTBUM s
3aBlQICHUS MMYIIECTBOM  IMO3BOJSIET  KOHCTAaTUPOBATH HAIMYHUE  PEaTbHOMN
BO3MOXKHOCTM TIOJIb30BaThCA WM  pacCHoOpsDKaTbCs MM M, COOTBETCTBEHHO,
CUMBOJIM3UPYET MOMEHT OKOHYAHMS TAHHOTO MPECTYIUICHUSI.

2. lenu, KOoTOpbIE NMpeCcAeAyeT BUHOBHBIN B OTHOILIEHUH U3bITOIO UMYIIECTBA.
Nuorna paxe oOHapyXeHHE NPECTYIUIEHHUS B TMpeaenax OXpaHseMOoW Wi
00OpyZOBAaHHOM KamMepaMH CJIEKEHUS TEPPUTOPUU  KBATUPUUUPYETCS  Kak
OKOHUEHHOE XMWILIEHUE, €eCIU [MOXUTUTENb CcOoOUpascs paclopsiAUTbCS WU
MOJIb30BAThCSI 3TUM HMMYIIECTBOM HMEHHO Ha oOXpaHsemoil (000opyl1oBaHHOMU
KamepaMu) Tepputopuu. Knaccuueckuil mpumep - MOXHIIEHUE (IATH COUpTa W3
OJIHOTO M3 II€XOB BHMHHO-BOJOYHOIO KOMOMHarta. Eciu moxuTuTenb chopsAran 3Ty
Gbasry Ui TOro, 4YTOOBI BRIBE3TH €€ 3a IMpeaeNbl KOMOMHATa, HO HE YCIeN CIeNnaThb
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ATOTO, HAJIUIO MOKYIIEHWE Ha XHUILIEHHE, MOCKOJbKY Yy HEro €Ile He MNOSBUIIACh
BO3MOXKHOCTb IOJIb30BAThCSI WJIM PACHOPSKATHCS UMYILECTBOM, XOTS MOCIEAHEEe U
Ob0 m3bsATO. MHawe, ecnu Qusira cnupTta ObUIa TOXHUINEHA M CIOpATaHAa Ha
TEpPUTOPUM KOMOMHATa g TOro, 4YTOOBl MMETh BO3MOXHOCTH CaMOMY
CUCTEMATUUYECKH MOTPEOIATh €ro WIK MPOoJaTh 3/1€Ch ke, HA TEPPUTOPHUH, JTULAM, HE
HMMEIOIUM JIOCTYTa K COUPTY. XHUIIEHHE B 3TOM CUTyallMM OKOHYEHO TOrna, Korja
MPECIOBYTHIN CIUPT CHOPSTaH HA TEPPUTOPUN KOMOWHATA, BHE 3aBUCUMOCTH OT TOTO,
BOCIIOJIB30BAJICS. WJIM  PACNOPSIAWICA WM  BHHOBHBIM. Hammuwme peanpHOU
BO3MOXKHOCTH JJIL 3TOTO CIEAYET NPU3HATh.

3. Oco3HaHMe caMHUM IPECTYIMHUKOM, YTO OH MMEET PEalIbHYyI0 BO3MOKHOCTb
BOCIIOJIb30BATHCS MMOXUIIEHHBIM UMYIIECTBOM WJIM PACHOPSAUTBHCS UM, OCHOBAHHOE
Ha OOBEKTUBHBIX 00CTOATENbCTBAX. Peub MIET O TE€X CUTyalUsiX, O KOTOPBIX MUILIET
M.J. TpeTbsik: UMyHIECTBO HM3BATO, U MOXUTUTENH ynamuiauch Ha 100 mMeTpoB OT
MeCTa MPECTYIJICHUS, OJTHAKO ObLIM 3aMEYeHbl HapY>KHbBIMU KaMepaMu CIICKEHUS U
3ajepkaHbl. [0 MHEHUIO aBTOpa, XOTA U HE OYEHb YETKO BBIPAKEHHOMY, B TaKUX
Clly4yasiX HaJ0 BMEHSTh OKOHUEHHOE NPECTYIUICHHE, IOCKOJIbKY B JajbHEHIIeM
"HCMOJIb30BAHUE TEXHUYECKUX CPEJICTB MOJYYUT MOBCEMECTHOE PacIpOCTpaHEHHE .
Jlymaro, 4TO [1€710 HE TOJBKO M HE CTOJBKO B TEXHHUUYECKOM mporpecce. Crnemyer
MPUHUMATh BO BHUMAHWE€ U TO, CUUTAJIMA JIM NPECTYIUICHHE OKOHYEHHBIM, Ha
OCHOBaHHUU OOBEKTUBHBIX OOCTOSITENLCTB, CAMU BHHOBHbIE. B JaHHOM KOHKpPETHOM
cllyyae M B JpyrUX NOJOOHBIX, AyMaim, Mbl MOXEM KOHCTaTUPOBaTh, 4YTO
MPECTYNMHUKA MMENM OCHOBAHUS IOJaraTb XWIIEHHE OKOHYEHHBIM: OHM MHUHOBAIU
orpaay M OXpaHy TOrO MeCTa, B KOTOPOM ObLIO COBEpPILEHO U3BATUE UMYIIECTBA, U
YIQTWIACh OT HETO Ha 3HauuTeapHOE paccTosiHue - 100 MeTpoB, 32 HUMU HE OBLIO
MOTOHHU, ¥ HUKTO HE MBITAJICS UX 33JePKaTh paHee. XOTs, KOHEUHO, 3Ta CUTyalusl 175
XOpOILEro aJBOKaTa; BIIOJHE BO3MOKHO J10Ka3aTh U 0OpaTHOE.

3.CybvexmusHble NPUHAKU XUWEHUSL.

CyObeKkTHBHasE CTOPOHA XMIIEHHUSI XapAaKTEPU3YETCS TOJBKO  IMPSIMBIM
yMBICJIOM. JIMIIO OCO3HaeT OOIIECTBEHHYIO OMAacCHOCTh CBOUX  JICHCTBHIA
(IpOTUBOMPABHOTO O€3BO3ME3THOTO U3BATHS UY>KOTO UMYIIECTBA U 0OpaIlleHUs €ro B
CBOIO TIOJIB3Y WJIW TIOJIB3Y APYTHX JIUI), TPEIBUANT HEU30€KHOCTh HACTYTUICHUS
OOIIIECTBEHHO  OINACHBIX TMOCJEACTBUA B BHUJE HMYIIECTBEHHOTO  yIiepba
COOCTBEHHUKY WJIM 3aKOHHOMY BIIaJIENIbIly UMYIIIECTBA U JKEJIAET UX HACTYIIJICHUS.

OTO TMOJIOKEHHE MPAKTHYECKU HE3bI0JIEMO B HayKe YroJIOBHOTO MpaBa. MHe
BCTPETHJIACh TOJIBKO OJIHAa paboTa, aBTop Kotopoil JI.B. Kpacylkux yTBepkaaeT, 4To
"XUIIEHUE YYKOTO HUMYIIECTBA MOXET OBITh COBEPIICHO KaK C MPSIMBIM, TaK U C
KOCBEHHBIM  yMBICIIOM, KOTJa 3aBJaJICHUE YYyXKHAM HMYIIECTBOM  SIBIISETCA
HEU30€KHBIM pEe3yJIbTaTOM TaKOTO IOBEJCHUS BHUHOBHOTO, KOTOPBIM B KayecTBE
OCHOBHOM TIpeCeayeT UHYIO 11eJib, HAIPUMEP JKEJAeT MOJYyYUTh OCBOOOXKJICHHUE OT
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paboThI MOCPECTBOM MpeACTaBlieHUs GUKTUBHOTO JOKYMEHTa, UYTO B JaJIbHEHUIIEM
BJIEUET HE3aKOHHOE IMOJy4deHHe 3apruiaTel’. Ho ecnu nuno mpecnenyer Apyryro, He
KOPBICTHYIO II€JIb, XHWILIEHUE OTCYTCTBYET B CHJIy IMPSAMOIrO YKa3aHHWsS 3aKOHa,
HAJIEJSIONIET0 XUIIEHUE ATUM 00S3aTEIbHBIM MPU3HAKOM.

OO0s3aTeNbHBIM 3JIEMEHTOM CyOBEKTUBHOW CTOPOHBI XMILEHMS, COTJIACHO €ro
3aKOHOJIATEIbHOMY ONPEIETIEHUIO, BBICTYIIA€T KOPBICTHAS LeJb. OTHOLIEHUE K 3TOMY
AJIEMEHTY B YTOJOBHO-IIPABOBOM HAyKe JAJIEKO HE OJTHO3HAYHOE, XOTS MOYTH BCE (3a
HCKITI0UeHUEM, noxanyi, C.®. MuntokoBa 1 A.B. I'011MKOBOM NIPU3HAIOT KOPHICTHBIN
xapaktep xumieHua. C.M. Kodou, Hampumep, mnojaraer, 4YTO ''TPOUCXOAUT
CMELIMBAHKE NOHATUI MOTUBA U LIENH NpecTyIieHus" . Jlanee OH nenaer caeayronme
BBIBOJbI: "BO-IepBBIX, MMEIOTCS JIOCTATOUYHBIE OCHOBAHMS [JIi OTHECEHHUS B
YrOJIOBHOM  3akoHoAaTelbcTBE P® cnoBa  "KOpbICTB' K  XapaKTEPUCTHUKE
VCKJIFOUUTEIBHO MOTHBA COBEPIIEHUS NPECTYIUICHUS, BO-BTOPBIX, IIPU COBEPLICHUU
XUIICHUSI YYy>KOI0 HMMYIIECTBA HAJIMYME KOPBICTHOTO MOTHMBA HE 00s3aTEIbHO, B-
TPEThUX, 1I€Jb MPU XHUIIEHHU HE MOXET OBITh Ha3BaHa "KopbIcTHOU'. KonHeuHo,
COBEpIIAS XUIICHUE, BHHOBHBIM NIPECIIEYET ONMPEACIICHHYIO LEb. DTa LEJIb COCTOUT
NpexJe BCero B 00OramieHud BHHOBHOIO, B JIMYHOM MOTPEOJECHUHU MOXMILEHHOTO
umyniectBa". Cornamaercs ¢ C.M. Kouou u A.W. Papor.

Jlymaio, 4YTO HMMEHHO CTPEMJICHHE BHUHOBHOTO OOOTaTUTHCA, 3aBIAAECTh
UMYILIECTBOM, Ha KOTOPOE€ OH HE HMeEeT IMpaBa, O€3BO3ME3JHO KaK pa3 H
XapakTepU3yeT KOPBICTHYIO Menb. Ha 3To ke oOpaTwin BHHMaHUE U YUECHBIE,
3aHUMAaBIIKECA CHEIUATBHBIM UCCIIEI0BAHUEM MOHSATHUSL KOPBICTH B YTOJIOBHOM IpaBe
U KpuMuHoJoruu. YTo Kacaercs TOro (akra, 4To 0OBIYHO 3aKOHOAATENb MPUMEHSET
HE TMOHATHE KOPBICTHOW II€JIM, a MOHSATHE KOPBICTHBIX MOOYXJIEeHUH (MOTHBA), TO
COMHEBAIOCh, YTO 3TO HE MOKET ObITh OCHOBAHHUEM MJISI UCKIIOUEHUSI BO3ZMOXKHOCTH
OJIHOBPEMEHHOI'O HCIOJIb30BAaHUS M KOPBICTHOM I€1M KaK KOHCTPYKTUBHOTO
MpU3HAKa OTIEIbHBIX MpecTymieHnil. Cam ke aBTOp CIPaBEIJIMBO 3aMEyaeT, 4To
MOHSATUSA MOTHBA U LIENU, XOTS U OJIM3KHUE, HO Pa3HBIE.

KopeicTHas 1enp oueBuaHA, KOTJIa BUHOBHBIA 00palllaeT U3bsITOE UMYILIECTBO B
CBOIO MOJb3y. OHAKO 3aKOH TOBOPUT U O BO3MOXKHOCTH OOpallleHUs UMYLIECTBA B
MOJIb3Y APYTHuX JUL. Kak 3TO CTBIKYEeTCSl C HOHATUEM KOPBICTHOW LIEIU XUILECHUS?

He BbI3bIBa€T COMHEHHS, 4YTO OOOTalleHUE JPYTrUX JHL, MOJIYYaroluX
MMYUIIECTBO, MPOUCXOJUT MPAKTHUUYECKH BCErAa, KpoMe, MOXKalyHd, €IMHCTBEHHOMN
CUTyallMH, KOrjJa UMYIIECTBO MEepeAaHo B BO3MEIIEHHWE MPUYMHEHHOro yiiepoa. Ho
CKa3aHHOE OTHIO/Ib HE 03HAYaeT, YTO OJHOBPEMEHHO U BCEr/aa 00oramaeTcs u JMLo,
u3bsBIIee uMyiecTBo. Kinaccuueckuit mpumep Tomy - u3BecTHbIN (hunbM "beperuch
aBToMOOMIS". JIETOUKMH, €ro Tepoil, YroHsul M MpojaBall 4Yy>KUE aBTOMOOWIH, a
JI€HbI'U B TOJHOM OObEMe, KpOME OIUIaThl MOHECEHHBIX PacXoJOoB (BO3MEUICHHE
3aTpar), MEepeBOJAMI JeTCKUM JaoMaM. Eciu aHamm3upoBaTh 3aKOHOAATENBHOE
omnpeziesieHne XUIICHUsI, TO 3/1eCh MOXXHO HAUTU MOIb3Y APYTUX JHI]; 00OTalllEHUE UX
nMeno mecto. OgHaKo AyMaro, YTO KOPHICTHOM Lienu y caMoro JleToukuHa He ObLIo;
OH HE CTPEMMWJICS 00OTaTUTHCS B PE3YJbTATE CBOETO MPOTHUBOMPABHOTO MOBEACHMUS.
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CoOOTBETCTBEHHO, JICSTHUE, COBEPILICHHOE JI€TOUKMHBIM, - HE XMIICHUE; YTO KacaeTcs
TOYHOM KBanuuKaMu, TO JaTh €€ KpailHe 3arpyaHutenbHo. [lomarato, d9TO
COJICSTHHOE HE MOAINAaIaeT HU MOJ OJHY W3 HbIHE cyllecTBytomux crateii YK PO, B
TOM YHCJIE U O] CAMOYITPaBCTBO.

KBanudukanus MeHSICTCS, €CIM H3bITOC HMYIIECTBO JHUIO IEpPeaacT TeM
JUIaM, C KOTOPBIMH HAaXOAWTCS B OJU3KUX, POJICTBEHHBIX WJIH JAPYKECKHUX
oTHomeHUsX. [lOCKONBKY, W3bIMas HMMYIIECTBO, JIUIIO CTPEMHUTCA K OOOTaIEHHUIO
OJIM3KHUX €My JIIOJICH, B IaHHOM ClIy4ae MO>KHO, Ha MOH B3IVISII, TOBOPUTH O HATUIUHU
B €r0 JIEMCTBUAX KOPBICTHOW LENW W, CIEAOBATEIIBHO, O HAJWYMM XUIICHUSA. JInIo
CO3HATEJILHO HAMPABISIET CBOU JACHCTBUA Ha oOOTramieHue ONM3KUX JIOJEH, W 3TO
oboramenne mpoucxoaut. b.B. BookeHKMH Tak KOMMEHTHUPOBAJI YKa3aHHYIO
cutyanuio: "Cuntas ce0s 00sS3aHHBIM B CHIJIY POJICTBEHHBIX, HHTUMHBIX, JIPYKECKHUX
OTHOIIIGHUU Aenath uM (OnMu3kuM misa pacxuturtensa. - H.JL) momapku, oka3pIBaTh
MaTepHATBLHYIO TTIOMOIIb, CYOBEKT HE JKEJIaeT PacxoJ0BaTh CBOU JUYHBIC CPEJICTBA, a
JI€JaeT 3TO 3a CUET 4yxoro mmyiiectBa'. KcraTu, 3To Kak pa3 TOT Ciaydail, Korma
MOTHUB TPECTYIUICHUS MOXET W HE OBITh KOPHICTHBIM; MOTHBOM MOXXET BBICTYNATh,
HanpuMmep, JINYHAS 3aHHTEPECOBAHHOCT.

CyiecTByeT U CBO€OOpa3HO MPOSBIISETCS KOPHICTHAS 11€JIb MPU COBEPIICHUM
XUIEeHusT B coydacTuu. OTIeNbHBbIE COYYAaCTHUKM MOTYT HE MPECiIeoBaTh IEIN
cOOCTBEHHOTO O0OTaIleHNs U CO3HATENIHHO HAMPABJISTH CBOU JCUCTBUA HA TO, YTOOBI
MPOU3OILIO0 O0OTaleHue APYTUX JIMI], YYACTBYIOIIUX B MpecTyIuieHnu. KopbicTHas
1IeJIb 3/IECh 3aKJII0YaeTCsl B CTPEMJIEHUM K OOOralieHHI0 COYYACTHHKOB XHIIEHUS.
MoTHUB XK€ MNpPEeCTYIUICHUS TaKXke MaJeKO HE BCErja KOPBICTHBIM; OH MOXET
BBIpaXaThCsl, HAPUMEP, B OOSA3HU MECTH, PACIIPaBhI 32 OTKA3 OT y4acTHUsl B XUIIEHUU
WIA ONATh-TAaKM B JWYHOW 3auHTepecoBaHHocTU. [.JI. Kpurep mnomarama, dto
"TpeboBaHME KOPBICTHOM II€JIM HE PacCHpOCTpaHsSeTCs Ha COYYaCTHUKOB, KOTOpHIE
MOTYT JEWCTBOBAaTh B CHJIYy HMHBIX MOOYyxjaeHui'". Jlymaro, ojaHaKo, 4TO 3TO, BO-
MEePBBIX, MPOTUBOPEUUT 3aKOHOAATEILHOMY MOHSTHIO XUIIEHUS, KOTOPOE HE JeiacT
HUKAKUX HCKJIIOYEHUN B OTHOIIEHWU KOPBICTHOW I1I€JIH, U, BO-BTOPBIX, 3/I€Ch aBTOP
myTtaeT moTuB (I'".JI. Kpurep roBopuna o "moOyxaeHusx") u 1e1b IpecTyIICHNUS.

EcTb KOpBICTHAS 1I€7b U XUIIEHUE B LIEJIOM TOT/1a, KOT/a JIUIO U3bIMAET YyKOE
MMYILIECTBO IS TMepeladyd ero TeM JHMIaM, C KOTOPhIMH HaxOJUTCA B
MMYILIECTBEHHBIX OTHOIICHUSAX (SABIACTCS, HANpUMEp, UX JOKHUKOM, WIH
KBapTUPOCHEMIIIUKOM, WM pabotojareseM W T.m.). J[ymMar, 3TO MOJOXKEHUE HE
TpeOyeT 0COOBIX JOKa3aTeIbCTB. 3JCCh XHUIICHUE 3a4acTyl0 XapaKTepu3yeTcs |
KOPBICTHBIM MOTHBOM.

Takum 00pa3om, KOpBICTHas II€b B XHUIIEHWU HAJIMUIO, €CJIM BHUHOBHBINA
ctpemMuTcs: 1) kK TMYHOMY OOOTalIeHuto; 2) K 000TaIleHUIO JII0JIeH, C KOTOPBIMH €T0
CBSI3BIBAIOT JIMYHBIC OTHOIICHHMS; 3) K OOOTaIleHHUI0 COYYaCTHUKOB XHIIEHUs; 4) K
000TaIIeHHIO JTI0JIEH, C KOTOPHIMU OH COCTOUT B UMYIIIECTBEHHBIX OTHOIIICHUSX.

OTCyTCTBHE KOPBICTHOM M€ WMCKIIOYAeT KBATM(PHUKAIUIO COACTHHOTO Kak
xuiieHusi. Tak, He OBUIO KOPBICTHOM 1€MW B JEUCTBUAX E., OCYyXJIEHHOIO
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NepBOHAYAIBHO Y cTh-UuMCKUM ropojckum cyaom MpkyTckoil o0mactu 3a Kpaxy
Yy>KOr0 HKMYIIECTBA, NPUUYMHUBIIYIO 3HAYUTENbHBIN yiiepOd mnoteprneBmuM. E.,
ABJIAACH BOJIUTENEM B JIECPOMXO03€, POCTAUBAJl, TAK KaK HEOOXOAUMBIN JUIsl pabOThI
MpULET HYXKJAJICS B KalUTaIbHOM PEMOHTE, ICHET IJ1 KOTOPOro He Bblaensau. Jis
TOro 4TOOBI UMETh BO3MOXKHOCTh pad0TaTh, OH PEUIMI B3SITh MPULEN C TEPPUTOPUHU
AOOT "WJIIII-1", rne panee pabotan, uro u caenan. [lpumen E. mocraBmn B
JecnpoMxo3e, re TOT Obul OOHapyXeH uepe3 AeHb. 3amectutenb [Ipeacenarens
BepxoBnoro Cyna P® B mpoTecTe MOCTaBUI BONMPOC OO0 WM3MEHEHWH MPUTOBOPA.
[Ipesuauym MpkyTckoro o05acTHOrO cCyna yAOBIETBOPUI MPOTECT, YyKazaB
cnenytomiee. CorylacHO 3aKOHY, XHIIEHHE HMEET MECTO JIMIIb MpU HaJTUYUH
KOPBICTHOM WEIM U CTPEMIICHHMH OOpaTUTh MOXHUILIEHHOE HMYILIECTBO B CBOIO
COOCTBEHHOCTh, MOJIb30BATHCA M PACHOPSKATHCS MOXMILIEHHBIM HMYIIECTBOM Kak
cBOMM coOcTBeHHBIM. CyZIOM yCTaHOBIJIEHO, 4TO E. mocTaBui npuiien Ha TEPPUTOPUH
CBOET0 MPEANpPUATHSI, COOOITUB 00 3TOM aJIMUHUCTPALIMH, IPU STOM HE HAMEPEBaJICs
oOparmaTh €ro B COOCTBEHHOCTh, a coOupasncs paboTarh, T.€. UCIOJb30BaTh TaK XK€,
KaK 3aKperyieHHyI0 3a HUM aBToMmamuHy KamA3, cOOCTBEHHMKOM KOTOPOW OH HE
saisuics. Wcnmonws3oBath mpunienn E. coOupancs He Ui JUYHBIX Teiei, a s
BBITIOJIHEHUSI CBOEM HEMOCPEACTBEHHON padoOThl, MPEAYCMOTPEHHON TPYIOBBIM
10roBopoM. OH HE MBITAJICS CKPBITh MPULIET, TIEPEKPACUTh, Pa3yKOMIUIEKTOBATH €TO,
T.e. HE pacmopskajics KM KaK JHYHBIM uMmyliectBoM. E., yrHas mnpuuen,
MPOTUBOMNPABHO OOpaTU €ro BO BPEMEHHOE TMOJb30BaHUE 03 coriacus
coOctBeHHuka. IIpu Takux oOcrositenscTBax B AeictBusax E. Ilpesuauym
HpkyTckoro o61acTHOTO Cy/la YCMOTpPET COCTaB MPECTYIUIEHUs, MPEAyCMOTPEHHBIH
y.1 cr. 148(1) YK PCO®CP, T.e. HempaBOMEpHOE 3aBIaJ€HUE WHBIM I[EHHBIM
MMYIIECTBOM O€3 LIEIN XUILIEHHUS.

Yacto Ha MpakTHKE CyAbl KBATU(PUIUPYIOT COACSHHOE KaK XHWINEHUE IPHU
CJIEAYIOIINX, HATPUMED, OOCTOSITENIbCTBAX.

ITo npuroBopy MockoBckoro objsactHoro cyaa ot 17 centsaops 2003 I'.JI. ObL1
MpU3HAH BUHOBHBIM B MOKYLIEHWU HAa M3HAcWiIoBaHWe M., cOMpsiKEHHOM C yrpo3oi
yOMICTBOM, B YMBIIUICHHOM YOWWCTBE OTOM K€ TIOTEpPIEBIICH, C 0COoOOM
KECTOKOCTBIO, COIMPSHKEHHOM C M3HACUJIOBAHHEM, U B Kpake UyXKOro MMYILIECTBA C
MPUYMHEHUEM 3HAUYMUTENIBHOrO yiepOa rpaxaaHuHy. V3MeHssi mpuUroBop B 4acTH
ocyxaenus no 1. "B" 4. 2 c¢1. 158 YK P®, CyneOHas xoyuierus no yrojJoBHbIM JelIaM
BepxoBrHoro Cyna P® ormerwna, 4To M3 MaTepualioB Jella HE yCMaTpUBAETCAd U
CyZIOM B IPUTOBOPE HE MPUBEEHBI J0KA3aTEIbCTBA, CBUACTENbCTBYIOUIUE O HATUUYUU
y JI. y™mbIcia Ha 3aBiaIcHUE YYXXUM HMMYIIECTBOM M3 KOPBICTHBIX IMOOYKICHUU.
HaoGopot, kak ciexyeT W3 MOKa3aHUM OCYKIEHHOTO0, OH XOTEN CKPBITh CIIEJbI
yOMiicTBa M W3HACWJIOBAHUSA U C OTOM IENbI0 BBIOPOCHI COTOBBIM TenedoH
MOTEPIIEBIIEN B PEKY, a €€ OJEKIY - B MyCOPHBIM KOHTeWHep. [Ipyn Takux JaHHBIX
CyneOHas koJulerus OTMETWIIA, 4YTO ATH JAectBus JI. CBUAETENBCTBYIOT 00
YMBIIIJIEHHOM YHUYTOXEHUUW KM YYy>XOr0 HMMYIIECTBA C LIEJIbIO COKPBITHUS CIIEIOB
MPECTYIUIEHUSI U 00pa3yloT COCTaB MPECTYIUIEHUS, MPEAYyCMOTpPEeHHbIN 4. 1 cT1. 167
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YK P®. V¥V ocyxaeHHoro He ObUIO YMBIC/IAa Ha 3aBJIaJICHUE ATUM HMYIIIECTBOM U3
KOPBICTHBIX TTOOYXACHUH U ObLjIa IeJIb COKPBITUS APYTOT0 MPECTYIIICHHUS.

1.5 Jlexkmus Ne5 (2 4.)
Tema: XapakTrepucTuKa oTACJbHBIX GOPM XUIICHHUS.
1.5.1 Bonpochl jeknum:

1. Kpaxa kak HanOoJiee THIMYHASI HEHACWJIBCTBEHHAs (popMa XUILEHUSI.
a) Buasl aToro npecrymienus B YK P®;
0) OOBEKTUBHBIC TPU3HAKU KPAXKHU;
B) MOMEHT OKOHYaHUS KPaKu;
r) OTrpaHuueHue Kpaku OT MPUCBOCHUS HAXOJKH, MPUCBOCHUS M PACTPATHI
BBEPEHHOTO UM MUMYIIIECTBA.
2. MOIIEHHUYECTBO, €r0 BUIBL.
a) OOMaH Kak cnoco0 MOIIIEHHUYECTBA,
0) 35noynoTpebiieHUE JOBEPUEM;
B) OTrpaHnueHue MOLLIEHHUYECTBA OT CMEKHBIX MPECTYIIICHHM.

3.IIpucBaeHue wim pactpara.

a) [loHsiTHE M IPU3HAKU BBEPEHHOI'O UMYILIECTBA;

0) XapaKkTepHuCTHKa COCTaBa;

B) OTiauyne NpuCBOCHUS U pacTPaThl OT CMEKHBIX COCTABOB MPECTYIUICHUIA;
4.I'pabex.

a) XapaKTepHCTHKa OTKPBITOTO CIIOCcO0a 3aBIaICHUSI UMYIIIECTBOM;
6) Buasl rpabexa;
B) ['pabex, COENMHEHHBIM C HACUIIMEM, KaK CcaMOCTosTeNbHas Qopma
XUIICHUS;
r) OtrpannueHue rpabexa oT Kpaxwu.
5.Pazb6oii.

a) MoMeHT okoHYaHus pa30o0s;

6) XapaxTep Hacwius mpu pazooe;

B) Pa30oii, coBepiieHHBI ¢ MPUMEHEHUEM OPYXKHS WU UHBIX MPEAMETOB,
UCIIOJIb3YEMBIX B KAUECTBE OPYKHUS;

r) CooTHoOIIEHNE BOOPYKEHHOTO pa300s U OaHIUTU3MA;

n) OtrpanuueHue paz0osi oT rpadbexa.

1.5.2 KpaTkoe coaep:xkaHue BONPOCOB
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].KpCIOfCCZ Kak Haubonee munuynas HeHACUIbCMEeHHAs qbopMa XUWIEHUAL.

a) Buowi kpaxcu no YK P®D;

6) ObvekmusHvie NPUHAKU KPAd*CU;

8) Momenm oKOHUAHUS KpadiCU;

2) Omepanuuenue Kpaxcu om NPUcC0eHUsl HaX0O0KU, NPUCBOEHUS U pacmpamyl
86EPEHHO20 UM UMYUIECMEA.

Kpaka onpenensiercs B 3aKOHE Kak TallHOE XUILEHHE Yy>KOro uMmyiiectBa. OHa
CTOUT Ha TIEPBOM MECTE B CUCTEME MPECTYIVICHUH IPOTUB COOCTBEHHOCTH, OTKPHIBAs
m. 21 YK P®. OuyeBuaHo, YTO Kpaxa HE SBISIETCS CaMbIM OIACHBIM
MOCATATEILCTBOM Ha COOCTBEHHOCTBH; W Tpadex, W pa30oil, U BHIMOTATEIbCTBO, U
KBaTM(UIIUPOBAHHBIN YTOH MPEBOCXOAT €€ M0 CTENEHN OOIIEeCTBEHHOW OMAaCHOCTH.
[Touemy ke 3aKOHOAATEND MOCTABUII KpaXKy Ha repBoe Mecto? He HapylleH i 3/1ech
MpUHIKI TocTpoeHus: cucteMbl OcobeHHoit yactu YK P®, cormacHo koTopomy
COCTaBbl MPECTYIUICHWM B TJIaBax pacloJiararoTcs OT Oojee TSHKKOrO K MEHee
TsDKKOMY ("'BIIepesi TO, YTO HanboJiee 00IeCTBEHHO onacHo")?

B nayxke ykazaHHbIN (DakT 00BSICHSETCS MO-pazHoMy. Hanbomee moiaHo, Ha MO
B3, AemaeT 310 [.H. bop3eHkoB: "OToO MOXeT OBITH OOBSCHEHO C TO3UIUN
HUCTOpUYECKUX (Kpaxka - camoe "cTapoe" MMYIIECTBEHHOE MPECTYIUIEHUE, N3BECTHOE
enie JAPEBHUM TMaMITHUKAM TIpaBa) W CyAeOHOM CTaTUCTHKHU (Kpaka - camoe
pPacrpoCTpaHEHHOE B HACTOSIIEE BPeMs MPECTyIUICHHE MPOTUB coOcTBeHHOCTH). Ho
HanboJjiee CYIIECTBEHHO TO, YTO Kpaka BCerja paccMarpuBajach Kak OCHOBHas,
"tunoBas”, Qopma 3aBnajeHUs YyX UM uUMymecTBoM". MoxHO 100aBUTH K
CKa3aHHOMY €Ill€ U TO, YTO COBOKYITHasi OOIIECTBEHHAasi OMACHOCTb BCEX pEaJIbHO
COBEPIICHHBIX B 00IIECTBE Kpaxk (CTATUCTHKA MIPUBE/ICHA BBIIIC) HUUYTh HE MEHBIIIE,
YeM COBOKYITHAsI 0OIIIECTBEHHAs! OMTACHOCTh BCEX pa300€B WIIM BCEX BBIMOTATENIHCTB U
T.IL., XOT$, pazyMeeTcs, BpeJ OT KOHKPETHOU KpaXh M KOHKPETHOTO pa300si 4acTo He
MOXET OBITh COTIOCTaBHUM BBHJY TOTO, YTO B TIOCIIEIHEM CIydae MPUUYUHSACTCA U
(bu3udIecKuid yep0 JTUIHOCTH.

OO0BeKT U mpeaMeT Kpakd KaKUMHU-JIMOO OCOOEHHOCTSAMHU IO CPaBHEHHUIO C
00BEKTOM U MPEIMETOM XHIIICHUH B 11€JIOM HE 00J1a/1at0T.

OObeKTUBHAS CTOPOHA KPAXKMU 3aKITIOYACTCS B TAWHOM XUIICHHUU YYKOTO
HMMYIIIECTBA.

CocraB npectyruieHUs: cHOPMYIUPOBAH KaK MaTepUATILHBIN U BKIIOYAET B CEOsI
TPpHU 00s3aTENBHBIX DJIEMEHTA: JESHUE - XUIICHUE YyKOTO UMYIIECTBA, COBEPIICHHOE
TalHBIM CIIOCOOOM; TMOCJEJICTBUE - HMYILIECTBEHHBIA YIEepO; NMPUUUHHYIO CBS3b
MEXTy JESTHUEM U MOCIEICTBUEM.

Ecnu nate mosiHOe ompejeneHue Kpaxu, OHO OyJeT BBIMJISACTH CIICIYIOINIUM
00pa3oM: Kpaxka €CTh MPOTUBOMPABHOE 0€3BO3ME3THOE U3BATUE TAUHBIM CIIOCOOOM C
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KOPBICTHOM 1I€JIbIO YYKOT'0 UMYILIECTBA M OOpaIIeHUE €ro B CBOIO MOJIb3Y WIIU MOJb3Y
APYTHX JIMLI, TPUYMHUBIIEE YIIEpO COOCTBEHHUKY WIH 3aKOHHOMY BIIAJIENbILY.

Camo TOHATHE XUIICHUS B Kpake Kakou-muOo crenudukoil He oOjamaert.
Crneunduky Kpaxu COCTaBIS€T CHOCO0, MPUCYIIMNA TOJIBKO €W, - TallHBIA Ccrocob
u3bsATUs umyiiectsa. [locranosnenue [lnenyma BepxoBHoro Cyna PO ot 27 nekabps
2002 r. N 29 B 1. 2 naet caeayrouiee NoHITHE Kpaxu: "Kak TallHOE XHUILIEHUE YyKOTro
uMylIlecTBa (Kpaxa) clieqyeT KBaJu(UUIUpPOBATh JEHCTBUS JIMIA, COBEPUIMBIIETO
HE3aKOHHOE U3bSATHE UMYILECTBA B OTCYTCTBHE COOCTBEHHMKA WMJIM MHOTO BIaJeiblla
ATOr0 MMYILIECTBA, WM TOCTOPOHHUX JIUI[ JUOO XOTSI M B HUX MPHUCYTCTBUHU, HO
HE3aMETHO JJs HHUX. B Tex ciywasx, KOrjJa yKa3aHHble JMIA BUAEIH, YTO
COBEPIIAECTCS XMILIEHHUE, OJJHAKO BUHOBHBIM, MCXOJs U3 OKpY’Karolieil 0O0CTaHOBKH,
noyiaraj, 4ro JACUCTBYET TalWHO, COAESHHOE TAaKXKE SIBIAETCS TaWHBIM XUIICHUEM
qy>KOro UMyniecTna’.

Talinplil cnoco0, TakuMm 00pa3oM, MPEANOJIaraeT CKPBITHOCTb, HE3aMETHOCTD
XUILEHUS JUI JPYTHUX JIMIL.

B nactosiee BpeMsi B HayKe pacHpOCTPaHEHO BblieleHuE OOBEKTHBHOIO U
CyOBEKTUBHOIO KPUTEPUEB TAHHOTO U OTKPBITOTO CrIOCOOOB XullleHUs. B cBoe Bpems
o Hux nucanu B.A. Bnagumupos u FO.U. JIsnyHOB; Teneps UMU MOJIb3YIOTCS MHOTHE,
MOCKOJBKY HAa3BaHHbIE KPUTEPUM TIOMOTAIOT TMIOJHEE YSICHUTh CYTh CHOCOOOB
XUIIEHUS.

OOBEKTUBHBIM KpPUTEpU TaHOrO crmocobda O3HAYaeT, UTO XMWILIECHUE
OCYILECTBIIAECTCS HE3AMETHO JJIsl OKPY KAIOLIUX WK B UX OTCYTCTBHE.

O6 00BEKTUBHOM KpPUTEPHUH CBUACTEIBCTBYET, HA MOW B3IJISJ, HATUUUE XOTS
OBl OJHOTO M3 CIEAYIOMINX BO3MOKHBIX (PaKTOPOB:

1) XxwuilmeHwe OCYIIECTBIAECTCS B OTCYTCTBHE Ha MECTE€ COBEPIICHUS
MPECTYIICHUS KOTO-IH00 - B OTCYTCTBHE OUYEBU/IIIEB;

2) XWILIEHHE OCYIIECTBIAECTCS B OTCYTCTBUE Ha MECTE€ COBEpILICHUS
MPECTYIUICHHUS] TOCTOPOHHUX;

3) XWILEHHE OCYUIECTBISICTCA B TMPUCYTCTBUM HA MECTE€ COBEPIICHUS
MPECTYIUIEHHsI IOCTOPOHHMX, OJJTHAKO OHU HEe HaOMI0Jat0T (haKTa XUILEHNUS;

4) XuuleHWe OCYIIECTBISAETCS B TMPUCYTCTBUM HA MECTE COBEpPLICHUS
MPECTYIUICHUS] TIOCTOPOHHUX, OJHAKO OHU HE PACLEHUBAIOT MPOUCXOJAIIEE KaK
XUIICHUE WIH HE OCO3HAIOT 3TOrO;

5) daxT coBepieHUs XUIICHHs HAOII01aeTCsl TIOCTOPOHHUMH JIFOIBMH, OJTHAKO
OHM HE OOHAPYKUBAIOT C€0s1 BAHOBHOMY.

l. XwumeHue OCylIEeCTBISIETCSS B OTCYTCTBUE Ha MECTE€ COBEPIICHUS
NPECTYIUIEHUs] KOro-Tub0 - B OTCYTCTBHME OYEBUAIEB. OTO CaMo€ IMPOCTOe
00CTOSITENbCTBO, CBUJIETENBCTBYIONIEE O TOM, YTO COBEPUICHO TalHOE XUIIEHHUE.
@akT XUIICHUS] HUKTO HE HAOJIOMAET MO TOW MPOCTONW MPUYMHE, YTO HUKOTO, KPOME
BUHOBHOTO, HET HA MECTE COBEpILEHHUS NPECTYIUIEHHUA. ODTHUM XapaKTepU3yHOTCs,
HarpuMep, KBapTUPHBIE KPaXku, COBEPILIECHHBIE B OTCYTCTBUE XO35I€B, KPAXKU B 3UMHEE
BpeMsI U3 MYCTYIOIIMX JTaYHBbIX JOMUKOB, KpaKd B HOYHOE BpEMs U3 aBTOMOOWUJIEH,
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CTOSIIIIUX BO JBOpE JOMA, W T.JA., U T.I. Kak Kpaxka KBaTUPUIUPYETCS U U3BATHE
UMYyIlEeCTBa y yOUTOTO, €CIM yMBICENT Ha XMILEHHWE BO3HUK Iocie yOWiicTBa, a OHO
COBEPIIEHO HE MO0 KOPBICTHBIM, a MO0 KaKUM-JTH0O0 APYTUM MOTHBAM.

2. XuuieHue OCYIIECTBISIETCS B OTCYTCTBUE Ha MECTE€ COBEPIICHUS
MPECTYIUIEHUs] TOCTOPOHHMX. Ha3BaHHOE 0OCTOATENbCTBO CBUAETEIBCTBYET 00
OTCYTCTBUM Ha MECTE€ COBEPIICHMSI XMILIEHUS HE BCAKMX OYEBHUJLEB, a TOJBKO
ITIOCTOPOHHUX BUHOBHOMY.

K mocTtopoHHMM [UIsi BUHOBHOTO JIMLAM CJEAYET OTHOCHUTH IPEXIE BCETO
MOTEpIEBIIEro - COOCTBEHHUKA WIIM 3aKOHHOTO Biajenblia umyiectsa. K HuMm Taxxke
JOOJKHBI OBITh NPUYUCIEHBl IIUPOKHE KATEeropuH JIOAEH, HauuWHasg OT JIuI,
OXpaHSAIIINX HMMYILIECTBO, W 3aKaH4YMBas aOCOJIOTHO HE3HAKOMBIMH BHHOBHOMY
JULAMHU, JUIsl KOTOPBIX MOHATEH MPECTYIHBIN XapakTep ero JeHCTBUM.

COOTBETCTBEHHO, XMWIIEHUE B MPUCYTCTBHUM OYEBUILEB - HENOCTOPOHHUX
TaK)Ke SBIISIETCS XUILEHUEeM TalHbIM. [lo1 HEMOCTOPOHHUMU /1711 BUHOBHOTO JUIIAMU
cJielyeT MOHUMATh JILl, HA MOJTYaHHE KOTOPbIX OH OOBEKTUBHO MOKET PaCCUUTHIBATD
(A.W. bOoMIIOB TOBOPUT O IMACCMBHOM IONMYCTUTEIBCTBE C MX CTOPOHBI. K Takum
JUIaM B KOHKPETHBIX CIy4asiX MOTYT ObITh OTHECEHBI POJICTBEHHUKH BUHOBHOTO, €TO
JpY3bsi U XOPOIINE 3HAKOMBIE, JIUIA, C KOTOPHIMU OH paHee OTObIBaJl HaKa3aHUE WU
YacTO pPACHHUBAET CIHMPTHBIE HAMWUTKHU, JIMIA, C KOTOPHIMHU OH pPaHEE COBEpILIA
MIPECTYIUICHHUS], U T.[I.

B 1. 4 noctanosnenus [Inenyma BepxosHoro Cyna PO ot 27 nekabps 2002 r.
N 29 noauepkuBaercs: "Eciu mpUCYTCTBYIOIIEE MPU HE3AKOHHOM HU3BSITUU UYHKOTO
UMYIECTBA JIMLO... SBISETCA OJU3KUM POJCTBEHHUKOM BHHOBHOIO, KOTOPBIi
PACCUUTHIBAET B CBSI3M C ATUM Ha TO, YTO B XOJ€E U3BATHS UMYIIECTBA OH HE BCTPETUT
MPOTUBOJCUCTBUS CO  CTOPOHBI  YKa3aHHOTO  JIMIIA, COJESIHHOE  CJEIYeT
KBUTU(DHUIIMPOBATh KaK Kpaxky YYyXKOro HMYyIecTBa. Eciu mepedncieHHble JHIa
MPUHUMAIIM MEpPbl K MPECEUYCHHUIO XHUIIEHUSA YYXKOr0 HMYUIECTBa (Hampumep,
TpeOOBaIM TMPEKPATUTh 3THU MPOTUBONPABHBIE JEUCTBUS), TO OTBETCTBEHHOCTH
BUHOBHOTI'O 3a COJIEIHHOE HacTymnaert 1o cratbe 161 YK PO".

Cnenyer orMetuth, uTo IlneHym, Ha MOW B3IV, U3JMIIHE CY3WJI KPYr TeX
JIUL, MPUCYTCTBYIOIIMX IPU HU3BSATUU UYY>KOTO UMYIIECTBA, HA MOJYAHUE KOTOPBIX
MOXET TMOJIaraTbCsi BMHOBHBIA. Tak, B 4YHClE€ 3TUX JIMIl HE Ha3BaH CYyHOpyr (a).
MoTuBbl, KOTOpEIMU pyKOBOACTBOBajcs Ilnenym, B oOmeM nousTHel: B cT. 5 YIIK
P® k yuciay OMM3KUX POJCTBEHHUKOB OTHECEHBI "CyNpYT, CYNpyra, poauTeNH, JETH,
YCHIHOBUTEINIM, YCHIHOBJICHHBIE, POJIHbIE OpaTbsi M POJHBIE CECTPBI, JEIYIIKA,
0abymka, BHyku'". OIHAKO B 3TOM K€ CTAaThe€ YTOJIOBHO-NPOIECCYAIbHOTO 3aKOHA
MOAYEPKHYTO, YTO PE€Ub HJAET O TOHATHAX, yIOTpeoysiembIx "B HacTosimeM Koaekce".
VYTOJ0BHBIN € 3aKOH K YHMCIy OJNM3KUX POJCTBEHHUKOB CyIpyra (y) HE OTHOCHT,
OTZIENbHO Ha3bIBasg UX B mpumedaHusix K cr. 308, 316 YK P®. XoT1s mo KOHKPETHBIM
YrOJIOBHBIM JI€JlaM XUIIEHUE B MIPUCYTCTBUU cynpyra BepxoBueiii Cyn PO npusnaet
TaliHbIM, @ HE OTKPBITHIM.
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Tak, nanpumep, CyneOHas Kouierus no yrojioBHbeIM nenaM Bepxoshoro Cyna
P®, npoBepsist neno B MopsiAKe HaA30pa, U3MEHUIIA COCTOSIBLIINECS MO Jely CyaeOHbIe
pewenus B otHomieHuu I1., ocyxknennoro Kamyxckum paiioHHbIM cyaoM Kamyskckoit
obsactu 1o 1. "B" 4. 3 c1. 162 YK P®, nelicTBUsS KOTOPOro jajee MOCTaHOBICHUEM
npe3uanyma obnactHoro cyaa Kamyxckoit o0mactu Obuty iepekBatuUIIMpOBaHbl Ha
9.1 ct. 111 n 4. 1 cT. 161 YK P®. Cynebnas kojjeruss OTMETWIA, YTO XHUIIICHUE
nMmyniectsa Il. coBepmianocr y NOTEPSIBUIETO CO3HAaHWE A. B IPUCYTCTBUU
OCYXIECHHOM II0 3TOMY K€ JeNy KeHbl [1., He mpenaTcTBOBaBIIEN €My ITPU U3BSITUA
JeHer 1 4acoB. VHbBIX M1l IpH 3aBIaJICHUH UMYILECTBOM IMOTepreBero He oouio. C
y4eToM u3JI0KeHHOro neWctBus [l. ObUIM BepHO NepeKBATUPHUIMPOBAHBI € 4. 1
cT. 161 YK P® Hau. 1 cT. 158 YK P®, T.€. xuienue Ob110 NpU3HAHO TATHBIM.

Kpome Toro, ectb U Apyrue juia, Ha MOJYAHUE KOTOPBIX BUHOBHBIM MOXET
paccUuThIBaTh CO BCEMHM OCHOBAHUSAMM: JKEHHX WJIM HEBECTA, JApPYy3bs, JULA, C
KOTOPBIMHU OH PaHee COBepIlal MPeCTyIUICHUSI WM OTObIBAN HakazaHue, u T.1. ExBa
JU XMWILEHHWE, COBEPUIEHHOE B NPHUCYTCTBUM TOJBKO 3TUX JIMI, MOXHO CUYWTATh
OTKPBITBIM; CTENEHb €r0 OMNACHOCTH, I10-MOEMY, 3HAUUTEIbHO HIXKE CTEIEHU
oO1iecTBeHHOM ornacHocTy rpabdeka. CodctBeHHO, 1 BepxoBubiii Cy1 paHee CTOSI Ha
Takoil no3unuu. [1o KoHKpeTHOMY /ey, HanpuMep, He Obula MpU3HAHA TOCTOPOHHUM
YEJI0BEKOM MPUSITENbHUIA BUHOBHOTO.

Cytp »TOro nena takoBa. HOKHOYpadbCKMM TOPOJICKHM HApOIAHBIM CYIOM
Yenssbunckoit obnactu 3. Obul ocyxAeH 3a rpadex. OH Mpu3HaAH BUHOBHBIM B TOM,
YTO B HETPE3BOM COCTOSIHUM BMECTE CO CBOEH 3HaKoMoW M. mpuiiien B KOMHATY, e
paHee ObIBaJl C pa3peleHus: 3HakoMoit JI., 1 TOXUTUII CTEPEOMArHUTONY C YEThIPbMSI
kaccetamu. CyneOHas KOJUIETHS 1O yroJioBHbIM Jnenam BepxoBuoro Cyma PO,
paccMaTpuBasi 3TO J€J0 10 MPOTECTY, yKazana cienyoiiee. Opransl CIE€ACTBUS U CY]T
KBaU(pUIMpOBaAIM ACUCTBUS 3. KaK OTKPBITOE XWINEHHWE JMYHOTO MMYIIECTBA B
MPUCYTCTBUU JIPYTUX JUIl - 3HAaKOMOW M. OpHAKoO MO CMBICTY 3aKOHA OTKPBITHIM
MOXUILIEHUEM SBIISIETCS TAKOE XUIIEHUE, KOTOPOE COBEPIIAETCS B MPUCYTCTBUU
MOTEpHeBUIEro JMOO TMOCTOPOHHHUX JIMI, KOTIJa BHUHOBHBIA CO3HAeT, 4TO
MPUCYTCTBYIOIME TOHUMAIOT XapakTep €ro JAEeWCTBUH, HO HWTHOPUPYET JaHHOE
oOcrosiTenbeTBO. Kak BuaHO U3 MaTepuanos aena, M. - 3Hakomas 3. J[oroBOpUBIIKCH
MeXJIy coOOH, OHM MPHUIILIM B KOMHATy, IJi€ paHblie ObIBal 3., C LIEJIbI0 PacHUTh
CIUPTHOE, U OCTaJIUCh TaM HOYEBaTh. 3., YBHUJEB IOJl KpPOBATbIO MarHUTOILY,
npeaioxu1 M. cOBepIINTh KpaxKy, HO OHA OTKa3ajaach U BIIOCIEACTBUU O€3pa3IMuHO
OTHECJIaCh K €ro NpPeCTYyNHbIM AehcTBUAM. Takum oOpa3oMm, K cBujerenato M. He
OTHOCHUTCSI MOHATHE "TOCTOPOHHErO WM JIPYroro juua", B MPUCYTCTBUU KOTOPOTO
COBeplIeHa Kpa)ka JUYHOIO MMYIIECTBA. 3. CO3HaBaj, 4To M. ansg Hero OnM3Kuid
YeJIOBEK, W ObUI YBEPEH B COXpaHEHUW TaWHbI moxwuieHus. [loatomy aeiictBus 3.
MOJJIeKAT KBAUTH(PHUKAIIMU KaK KpaXa.

CrosT Ha Takux MNO3ULUAX U JApyrue cyael. OnpeneneHueMm cyaeOHOM
KOJUIETUM MO YroJIOBHBIM Jenam BepxoBHoro cyna Pecny6nuku Mopaosuu ot 11
sauBaps 2006 r. u3aMeHeH nTpuroBop TeMHUKOBCKOTro palloHHOro cyna oT 19 oktsa0ps
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2005 r. B otHomennn WM. Ero neWcTBUs 1O AMU30AYy XHUIIEHUs uMmyIiecTBa JI.
nepekBanuduipoBanbl ¢ 4. 1 cr. 161 Ha 4. 1 ct. 158 YK P®. Kak ycranoBieHo
CyaOM, B MOMEHT coBepuieHusa WM. mnpectynHbix newictBur mnpucytctBosan I,
KOTOPBIA SIBIISAJICA 3HAKOMBIM OCykJeHHoro. Kpome toro, III. mokaspiBas, 4TO
noxuiieHHsle V. menbMeHu OHM CBapuiad W cbenu BmecTe. llpu  Takux
00CTOSTENbCTBAX, YKa3alla KaCCAallMOHHAsI MHCTaHIus, V. cripaBelsIMBO paccUUThIBaI
Ha TO, YTO B XOJ€ H3bATHA HMYLIECTBA OH HE BCTPETUT INPOTUBOACHCTBUS CO
ctoponsl 1. B cBs3u ¢ atim coaessHHoe WM. ciegoBano kBamuUIMPOBATh KaK KPaxy
gy>oro umymiectna o 4. 1 ct. 158 YK PO.

B Hayke ecTp MO3MLMH, KOTOPBIE 3HAYUTEIBHO PACIIMPSAIOT MOHSATHE JINILI, HE
MOCTOPOHHUX BUHOBHOMY. O.A. AnoeBckas numet: "...BaxxHO yka3aTb, YTO MOJ HE
MPOTUBOJACUCTBYIOIIMMU  XUIICHUIO OJM3KUMU BHUHOBHOMY JIMI[AMHU  CJIEAYET
ITOHUMATh Kak JIML, KOTOPbIE€ CBOMMHM JEHCTBHUSMHU HE MPEIMSITCTBYIOT COBEPIICHHUIO
MPECTYIUICHHS, HE PEarupyroT Ha MPECTYIHOE IOBEICHHE BUHOBHOIO, TaK W JIUII,
KOTOPBIE BO BPEMsI COBEPILICHHMS IPECTYIJICHNS HE BBICKA3bIBAIOT HAMEPEHHUS NPEIATh
ornacke (pakT XuIIeHHs (B TOM 4YHCIIE HE YTPOKalOT BHHOBHOMY JIOHOCOM) WIIU
00€11al0T CKPBITh (paKT COBEPIICHHOTO TpecTyruieHus". CoracuTbCs 316Ch MOMXKHO
TOJIBKO C CaMOil oclieIHeN KaTeropuei uil (00emarouuX CKpbITh COAEIHHOE) U TO C
oroBopkamu. Ecnu 310 oOellanne AaHO Mocie OKOHYaHUS MPECTYIIEHUs, KOHEUHO,
HU O KaKOM TallHOM XapaKTepe XHILIEHHUS pedyH BeCTH Henb3s. Mmen mecTto rpadex,
MPECTYMHUK JEHCTBOBAJI HA IJ1a3aX Y MOCTOPOHHUX M JIEP3KO.

Bce octanbHble KaTEropuu Jull, TPUYUCICHHBIE aBTOPOM K HEMOCTOPOHHHUM
(oOparraer, KOHEYHO, HAa ce0s BHUMaHHE SBHO CO3HATENbHBIA yxoa O.A. AoeBCKOM
OT 3TOTO TEPMHHA), €1Ba JI1, HA MOW B3IJISII, TAKOBBIMU siBIIsitOTCA. [IpeacTaBum cebe
CUTYaIMIO: Ha TJIa3axX y MpoJaBlia MPECTyMHUK OepeT KaKou-11u00 TOBAp U YXOIUT C
MecTa CoBeplIeHHs mpecTymienus. [lpomaBeny mpu 3TOM MOJHOCTHIO MOHUMAET
MPOUCXOMSIIEE, HO HE pearupyer cpa3zy B CHIY pa3HbIX IPUYUH (OOUTCS, MOCKOIBKY
MPECTYMHUK - KPENKUW MY>KUYMHA, & B MarazuHe OOJbIIE HUKOTO HET, HE yCIEBAET
OTpearupoBaTh B CUIIy OCOOCHHOCTEH CBOEro XapakTepa WIH OT yAUBJICHUS, U T.1.).
ITo normke O.A. AnoeBCKOW, B JaHHOM cllydae HET Tpalexa, a eCTh TalHOoe
xunieHre. Het oTKphITOro XuiieHus, 1o €€ MHEHUIO, U B TOM ClIy4ae, KOrja JIUIO
COBEPIIIAET XUIIEHUE KOIlIeJIbKa B aBTO0YCE, MOJIb3YACh TEM, UTO MOTEPIEBIINI ITOTO
HE BUIUT, OJHAKO (HaKT XHUIEHUs HaOIonaeT (M BUHOBHOMY 53TO H3BECTHO)
MOCTOPOHHUN MacCaXUp HTOr0 K€ aBTOOyca, OMITh-TaKW, HE MPUBICKAIOUIUN
BHUMAaHUS K JCHCTBUAM MPECTYNHUKA B CHUIIY Pa3HbIX MPUYUH (MOXKET OBbITh, Jaxe
M3-32 UCHBITHIBAEMOr0 YyBCTBAa HEMPUSA3HMU K motepreBuiemy). CoOCTBEHHO, m000e
XHILIEHUE, KOTopoe OyAeT MPOU3BOAUTHCS B PUCYTCTBUU MMOCTOPOHHUX, €CIIM OHU HE
BBIPA3WJIM TOTOBHOCTH "OHECTH" (TOJIb3YsICh TepMUHOJIOTHENH O.A. ATOEBCKOW) WU
MHBIM 00pa3oM HE€ MNPOTHUBOJCHUCTBOBAIA HU3BITHIO UYXKOTO HMMYILIECTBA, IOJIKHO
NIpU3HABAThCA KpaxkeW... Kaxkercs, NpUBOAWUTH [TONOJHUTENBHBIE apryMEHTHI,
WJUTIOCTPUPYIOIINE HEMPABUIBHOCThH JAHHOUM MO3UIINMU, TYT JIaxe He TpeOyeTcs, oHa -
HEMPaBUIBHOCTD - OUYEBU/IHA.
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3. XulieHue OCYLIECTBISAECTCS B NPUCYTCTBUM Ha MECTE€ COBEPIICHUS
MPECTYIUIEHUs] TOCTOPOHHUX, OJHAKO OHHM He HaOJo/alT (akra XulleHus. B stom
ClIydyae BUHOBHBIN COBEPIIAET XWILECHHE B MPUCYTCTBUU APYIUX JIOJAEH, KOTOPBIE
ABJISIFOTCA 1711 HETO MOCTOPOHHUMH. HO B cHily pa3iudHbIX 0OCTOSITENILCTB 3T JIIOIU
HE BUST, HE HAOMIOMAIOT (paKTa COBEPIICHHS MPECTYIUICHHS (HAlpUMep, B CHITY
JABKU B TPAHCIOPTE, TIE COBEPIIACTCS KapMaHHas Kpa)a, U3-3a CHa, B TOM YHUCJE B
pe3yapTaTe ajaKOroJbHOIO WM HAPKOTUYECKOTO ONbSHEHUS WIM HaXO0XIACHUS B
oOMopoke u T.1.). Ilpy 5TOM BHHUMaHuE€ TMPUCYTCTBYIOUIUX MOXKET OBITh U
CIIELMAJIbHO OTBJICUYEHO JINLIOM, JEHCTBYIOIIHUM 3a0/IHO C BUHOBHBIM.

4. XwunieHue OCYIIECTBISETCS B IPUCYTCTBUM HAa MECTE COBEPIICHUS
MPECTYIUICHUS] TIOCTOPOHHUX, OJHAKO OHU HE PACLEHUBAIOT MPOUCXOJSIIEE KaK
XUIICHUE UM HE OCO3HAIOT 3Toro. [Ipy yka3aHHOM 0OCTOATENbCTBE, B OTIUYUE OT
MpeabLAyIero, MPUCYTCTBYIOIINE MTPU COBEPIICHUN XUIICHUS TUla HAOM01at0T (pakT
U3bATUSL UMYLIECTBA, OJHAKO B CHIIy Pa3HbIX MPUYMH HE TOHUMAIOT MPOUCXOJIAIIEE
MIPaBUJIBHO, T.€. KaK XulleHHe. B Hacrosmee BpemMs Ha 3TO CIENHUAIBHO YKa3aHO B
1. 4 nocranosinenus [Inenyma BepxoBnoro Cyna P® ot 27 nexabps 2002 r. N 29.
CoryacHo eMy, €CTh Kpaka B TOM CJIy4ae, €CiIu MPUCYTCTBYIOIIEE NIPU HE3AKOHHOM
U3BATUU YYKOTO MMYILECTBA JIMIIO HE CO3HAET MPOTHUBOMPABHOCTh 3TUX JACHCTBUMU.
JIeCTBUTENBHO, IPU HAIWYUU MEPEUUCICHHBIX OOCTOATENBCTB €CTh BCE MPU3HAKU
TalHOTO XUIIEHHS: (PaKT XUIIEHUS HE MOHUMAETCs] MPUCYTCTBYIOUIUM IpPU HEM
YEJIOBEKOM, UTO, B CBOIO OUYEPE/Ib, UCIIOIb3YETCSI BUHOBHBIM.

A.. boHIOB TOYHO Ha3bIBAET TaKyl CUTyallUl0 TalHOM HE B CHILY
(U3UYECKON CTOPOHBI COBEPIIICHHBIX JACUCTBUM, a B CUITy TAHHOCTH MX IMOJTMHHOTO
cMbicia. K TakuM cHUTyanusM cielyeT OTHECTH: XMILEHHME Yy HECISIIHUX IbSHBIX,
KOTOpble B CHUJy BBICOKOW CTENEHH ONBbSIHEHHS HE OCO3HAIOT Xapakrepa
MPOU3BOJUMBIX C HUMU JEHCTBUI; XUILIEHHE UMYILIECTBA B IPUCYTCTBUU MAJIOJIETHUX
JeTell WM HEBMEHSEMBIX; M3bATUE HMYLIECTBA HA TIJa3ax y MHOTUX JIOJEH,
BOCIIPUHUMAIONINX JIEUCTBUSI BHHOBHOTO KaK COBEPIICHHO IPAaBOMEpPHbIE U
PACIIEHUBAIOIINX €ro CaMOro Kak XO3siMHa (BIaJeliblla) MMYyHIecTBa (HAIpUMED,
3aBJIaJICHUE Yy’)KOW aBTOMAIIMHOM Ha YJUIE TOpPOoJa MyTEM OTKPBITHS €€ KI0UOM), U
T.J.

5. ®axT coBeplUIEHUs XUILEHUS HA0II0AAeTCsl MOCTOPOHHUMH JIIOIbMU, OJHAKO
OHM He OOHapyKHMBalOT ce0s BUHOBHOMY. B 3TOW cuTyaluu €cThb HNOCTOPOHHHI
OYEBHJICL] XUIIECHUS, TPAaBUIBLHO MOHUMAIOIIUN MPOUCXOASIIEe, HO B CHIIy KaKHX-
100 MPUYMH MPEANOYUTAIONINI OCTaThCSl HE3AMEUYEHHBIM (HAIpUMeEp, U3-3a CTpaxa
pacipaBbl HaJ HUM).

OOBEKTUBHBIM KPUTEpUM TaWHOTO Croco0a XHUIICHHUS, TaKuM 00pa3om,
XapaKTepu3yeTcsi 00CTOSITENbCTBAMU, BHEITHUMH 10 OTHOIIEHUIO K BUHOBHOMY .

CyOBbeKTUBHBIN KpUTEPUN TAMHOTO crtoco0a, HAIPOTUB, OTPAKAET BHYTPEHHEE
OTHOILEHHE CaMOr0 BUHOBHOT'O K COBEPIIAEMOMY HMM; JIUIO MOJIAraeT, YTO ACHUCTBYET
TallHO, U UMEET Ha 3TO OOBEKTUBHBIC NMPUYUHBI (HA MECTE COBEPIICHUS KPakKu HET
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OPYTUX JIIOAEH, BHUMAHUE MOTEPIIEBIIET0 YeM-IMO0 OTBJIEUYEHO, MPUCYTCTBYIOLIUE
CIAT U T.1.).

[Ipn kBanu@uKaUU XUIMIEHUS KaK TaWHOTO JOJIKHBI ObITh YCTAaHOBJIEHBI 00a
KpUTEpUU TalHOTO crnocoba wu3bATUS uMyllecTBa. Henb3s corjgacutees C
A.W. PaporoMm, mosararomum, 4yTo "BOMPOC O TOM, SBJISIETCS JIM XUIIEHUE TAWMHBIM,
JIOJKEH peniatbcsi Ha OCHOBAHMM CYOBEKTHMBHOTO KpUTEpHs, T.€. HMCXOAS U3
BOCHPUSITUSL CUTYallUd XHUIIEHUS caMUM BUHOBHBIM'. CyOBEKTUBHBIN KpUTEpHid
JIOJDKEH OBITh MOJKPEIIeH OOBEKTHUBHBIM, HATUIUEM OOBEKTUBHBIX OOCTOSITEILCTB,
CBUJETENbCTBYIOIIUX, YTO y JuIA ObUIM OCHOBAaHMSI CUUTATh CBOE ITOBEACHHE
TailHpIM. OJTHAKO, UCXO/sI U3 MPUHLIKIIA CyOBEKTUBHOIO BMEHEHHUS, CIeNyET OTAaBaTh
MpUOPUTET CYOBEKTUBHOMY Kputepuio. JlaBasg moHsITHE TalHOro crocoba
coepuienus xuiienuii, Ilnenym BepxoBHoro Cyna P® B mocrtaHoBneHuu ot 27
nexadbpst 2002r1. N 29 coBepiieHHO CIpaBeAJIMBO, Ha MOW B3MUISIA, BCIEH 3a
noctanoBieHnueM Ilnenyma Bepxosaoro Cyna CCCP ot 5 centsiops 1986 . N 11 "O
CyleOHOU MpakTUKE MO JejlaM O MPECTYIUICHUSX MPOTUB JUYHOM COOCTBEHHOCTH"
MOJUYEPKHYJT OINpeAeeHHbId NPUOPUTET CYOBEKTUBHOTO KPUTEpHUS MPU PEUICHUH
BOIIpoca 0 crocoOe xuieHus: "B Tex ciaydasx, Korja yKa3aHHbIe JIUila (COOCTBEHHUK
WM WHOM BJaJENel] UMYIIECTBA, WIM NOCTOpoHHue auua. - H.JL) Buaenu, yto
COBEPIIIAECTCS XMILEHHUE, OJJHAKO BUHOBHBIM, MUCXOJs U3 OKpY’Karolieil 0O0CTaHOBKH,
rojaraj, 4ro JEHCTBYET TalHO, COACAHHOE TAKKE SBJISETCA TAaWHBIM XUIIEHUEM
qy’K0ro umyuectsa" (1. 2).

B Hacrosimiee BpeMsi Bce dallle BOZHUKAET BOMPOC O KBaTU(UKAIMU JEHCTBUIN
JuIa, COBEPILAOIIEr0 XMIIEHHE B MecTe, KOTOopoe O00OpyJOoBaHO KaMepaMu
CIEKEHMS 3a MPOUCXOIAIIMM, KaK NpaBWiIO, JUIsl TIOBBIILICHHUS COXPaHHOCTH
uMyniectBa. Peub uner, Harpumep, o cyrnep- U TUepMapKeTax, TEPPUTOPUS KOTOPBIX
3HAQUUTENIbHA WJIM TPOMAJIHA, M OXpaHAa MMYIIECTBAa OT XMILECHHM, COBEpIIAEMbBIX
JI0JIbMH, IPUCYTCTBYIOIIMMH HEMIOCPECTBEHHO B TOPTOBBIX 3aj1aX, ooecreueHa ObITh
HE MOXET (3TO M HEpalMOHAIbHO, U Aoporo). OnHa cutyalus, Korja IpecTyIMHHUK
COBEpIIACT XUIICHHE, HE 3Has O BHUACOKaMepax, (PUKCUPYIOIIUX XUIICHHE; 31eCh
HaJIuIo0 00a KPUTEpHs TAHOTO XWINEHUS - U OOBEKTHBHBIN (HUKTO HE HaOII0JaeT
MPOUCXOJISAIET0, WM BHUMAaHHE MPUCYTCTBYIOMIMX HE (PUKCHUPYETCS Ha BUHOBHOM,
COCPEJIOTOUEHO Ha Y€M-TO APYroM), U CYOBEKTUBHBIA (JIMIy HEU3BECTHO, YTO €rO
JIEUCTBUS 3alMCHIBAIOTCS Ha Kamepy). [pyras - B TOM ciydae, €cii BUHOBHOMY
MPEKPACHO M3BECTHO, YTO KaMEphl CJIEKEHHUS 3alUCHIBAIOT BCE, YTO IMPOUCXOAUT B
TOPTOBOM 3aJI€; OH JIOMTYCKAaeT BO3MOKHOCTh TOT'0, YTO €r0 JEHCTBUS OTCIICKUBAIOTCS
U B pEAIbHOM BPEMEHM OXpaHOU, HaOdrojaroleld OOCTaHOBKY y MOHUTOpa B
OTHAJICHUH OT TOPTOBOIO 3aja, BHE HEro. Ecim mpu 3TOM OH BCE-TakKW COBEPLIAET
XHILIEHNE, KAKUM OHO JTOJIKHO OBITh MPU3HAHO - TAWHBIM UM OTKPBITHIM ?

Jlymato, B TIOCII€THEM CJIydyae HET OCHOBAHMM i1 BMEHEHHS TalHOro
XMIIEHUS: OTCYTCTBYIOT 00a €ro KpuTepuss U, HaNpoOTUB, NPUCYTCTBYIOT
OOBEKTUBHBIN U CYOBEKTHUBHBII KPUTEPUU OTKPBITOTO CMOco0a XUIIEHUS, T.€.
rpa0exa.
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Ha mnpakTuke BCTpeuyarOTCs CHUTyalluM, KOT/Ia BHHOBHBIM, NPEXAE YEM
3aBJIaJIETh MMYILIECTBOM, HCIIOJNb3YyeT HEKOTOpPblE CpEACTBA, UTOOBI XHIIECHUE
BBIVISIIENIO KAk TaiHoe. MMEeTCs B BUAY Cllydad NPUMEHEHUS K IMOTEPHEBLINM
(TailHO OT HUX, B TOM YHUCJE C OOMaHOM) CHJIBHOJICUCTBYIOIINX, OAYPMaHUBAIOIIUX,
HAapKOTUYECKHX BEIIECTB, JUIsi TOrO0 YTOOBI MNPHUBECTH MX B 0O€CCO3HATENbHOE
coctossHMe. Mcxoas W3 OMacHOCTH 3TUX CPEACTB ISl 340POBbSl WA KU3HH
MOTEPIEBUIETO, COACSIHHOE HE PACLIEHUBAETCS MPAKTUKON KaK TAHOE XUILEHUE; peYb
UJET O HACWJIbCTBEHHOM XMILIEHUH, WK pa3zdoe. Ecnu jxe mpuMeHsieMble BEeLecTBa He
HOCWJIM OIIACHOTO  Xapakrepa (HampuMep, CHUPTHBIE HAMWTKH, KOTOPBIE
NOTEpPIEBIINN MOTPeOJsT XOTSI W 1O HACTOSIHMIO BHHOBHOTO, OJHaKo 0e3
MPUHYKJICHHS), U3bATHE BUHOBHBIM HMMYIIECTBA IMOTEPIEBIIErO MOCIE TOT0, KaK
MOTEPNEBUINI 3aCHYJ MOJ BIMSHUEM alKOroJid, B OTCYTCTBHUE NIPYTUX CBHUIETENEH
clelyeT KBATU(PUIIMPOBATH KaK KPaxKy.

Kpaxa cunrtaeTcss OKOHUEHHOW, KOT/Ia UMYILIECTBO U3BATO U BUHOBHBIN UMEET
peanbHy0 BO3MOKHOCTD UM I0OJIb30BATHCS WIIA PACIIOPSIIUTHCS.

Jlymaro, OJIHaKO, YTO XMILIEHUE OKOHYEHO TOrJa, Korja y BHHOBHOTO OblLia
BO3MOYKHOCTb HE TOJBKO PaCHOPSIIUTHCS, HO M MPOCTO BOCIOJIB30BATHCS H3BATHIM
uMyniectBoM. bonee TouHO ompenensiii MOMEHT OKOHYaHUs rpadexa (M mHaye, 4Yem
st kpaxu) 1 A H. UrnaroB: "['pabex gBisieTcsi OKOHYEHHBIM ¢ MOMEHTA OTKPBITOTO
W3bSATUS UMYIIECTBA U 3aBJIAJICHUS UM .

Bcerpewarores cinydau, KOorja XUIIEHUE HAYUHAETCA KaK TalHOE, HO B IIPOLIECCE
U3bATUS. UMYIIECTBA OOHAPYKUBAETCS MOCTOPOHHUMH JIOAbMHU. Torja BO3MOKHO
nepepactaHue OAHOW (GOpPMbI XHUIIEHUS B JAPYTyl0 - B Tpabex, B TOM YHUCIE
HacUIbCTBeHHBIM. Kpaka, paBHO kak u rpabex, MOTyT MepepacTd B pa30owu.
IToctanoBnenue Ilnenyma BepxoBHoro Cyma CCCP ot 5 centsOps 1986r. N 11
paspermnio 3TH Bonpockl: "JlelicTBYs, HayaThle KaK Kpaka, HO 3aTeM OOHapy>KEHHbIE
MOTEPHEBUINM WJIU APYTUMU JIUIIAMU U, HECMOTPS Ha 3TO, MPOAOJIKEHHbIE BUHOBHBIM
C LeIbl0  3aBIAJCHUS  MMYIIECTBOM  WIM  YJEpXKaHUS  €ro,  JOJKHBI
KBATU(PUIIMPOBATHCS KaK rpabex, a B cliydyae MPUMEHEHHUs HACHWIWSA, OMACHOTO JUIs
’KU3HU U 3/I0pOBbs, TUOO yrpo3bl MPUMEHEHUSI TAKOTO HACWIIMS - Kak pa3ooi. Ecnu
HAaCHUJIbCTBEHHBIE JICMCTBUSA COBEPILEHBI 110 OKOHYAHWHM KPaKU C LEIBI0 CKPBITHCS
WM U30€XaTh 3a/IepKaHusl, OHU HE MOTYT pacCMaTpUBaThCS Kak Ipadex uiu pa3ooi
U TIOJJIEKAT CaMOCTOSITENIbHON KBaTU(UKAIIUK TI0 COOTBETCTBYIOIMUM CcTaThsiM YK B
3aBUCUMOCTH OT XapakTepa 3THX JACUCTBUN M HACTyNUBLIMX mocieacTBuil” (1. 3).
Bepuyncs k oOcyxnenuto storo Bompoca u Ilmenym BepxoBHoro Cyna PD B
noctaHoBieHun ot 27 nekadbps 2002 r. N 29: "Eciu B XoAe COBEpUICHUS KpaKu
NEHCTBUSL BUHOBHOTO OOHApYXUBAIOTCA COOCTBEHHHKOM WM HWHBIM BIIAJENbIEM
MMYILECTBA MO0 PYTUMU JHUIAMH, OJJHAKO BUHOBHBIM, CO3HaBasi 3TO, MPOJOJIKAET
COBEpIIATh HE3aKOHHOE H3BATHE HMYIIECTBA WJIM €ro YICpXKaHHUE, COACSIHHOE
clenyeT KBalu(puUUpoBaTh Kak rpadex, a B cllydae NPUMEHEHHUsI HACUITUS, OITaCHOTO
JUTSL )KA3HU WK 3JJ0POBbsI, TMO0 YTrpo3bl IPUMEHEHHUSI TAKOTO HACUJIUS - KaK pa3ooi”
(m. 5). HemocTtaTkoM 3TOro MOCTAHOBJIEHUSI CUUTAI0 OTCYTCTBHUE B HEM MOJIOXKECHMUS,
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KOTOpOo€ HuMeJoch B mocTtaHoBiieHuH I[lnenyma 1986 . (1. 3), 0 HEBO3MOXKHOCTH
nepepacTaHus Ipu OOHAPYKEHUH YK€ OKOHUCHHOT'O XUICHUS.

2.Mowennuuecmeo, e2o 6uowl.

r) Obman Kax cnocob mouieHHu4ecmaa.
n) 3n0ynompebaenue 0osepuem.
e) Omepanuuenue MOUEHHUYEC8A O CMENCHBIX NPeCcmynieHUll.

MOIIIEHHUYECTBO ONPEAEISAETCS B 3aKOHE KaK XHWIIECHUE YYKOT0 MMYIIECTBA
WIu  TpuoOpeTeHrWe TMpaBa Ha UYy)XO€ HMMYIIECTBO MyTeM oOMaHa WId
37I0yMOTPEOJICHHS TOBEPUEM.

OOBEKT MOIIIEHHWYECTBA HE OTIIMYACTCA OT OOBEKTA XHUIICHHH B I[EJIOM; UM
BBICTYyMHAeT COOCTBEHHOCTh KaK SKOHOMUKO-TIPABOBAs KaTErOPH.

[Ipenmer wMomeHHUYecTBa CHOPMYIHMPOBAH 3aKOHOAATENEM IIUpPE, YeM
00BIYHO TIOHUMAETCSI TpeAMET XUIeHus. [IpeaMeToM MOIIEHHUYECTBa BBICTYMAIOT:
1) uyy>k0e UMyIIECTBO; 2) MIPABO HA UYy»KOE UMYILIECTBO.

A.9. XanuHckuii 1onaraeT, 4To MOIIEHHUYECTBO MMEET JBE PAa3HOBUIHOCTHU
MpeaMeTa: BEIIM B COCTAaBE MOIICHHUYECTBA - XMIIEHUS U UMYIIECTBO B IIEJIOM B
COCTaBe MPUOOpPETeHMs TpaBa Ha UMYyIIECTBO. IIpaBma, 3TO IMJIOXO COOTHOCHUTCS C
OyKBO# 3aKOHA.

B nHayke ecTh mo3uims, COTJacHO KOTOpOW B MPUOOPETEHHWH TpaBa Ha
HMMYILIECTBO IyTeM oOMaHa WM 3JI0yTOTPEOJICHUS IOBEPUEM MPEIMET MPECTYIIIICHUS
orcyrctByer. Ilo muenuto xe C.M. Kouou, moHsTue "mpaBo Ha HMMYIIECTBO"
OXBAaTBIBAETCS TPAXKIAHCKO-IIPABOBBIM MOHSATHEM UMYIIECTBA, U OT BBIACICHHUS MPaBa
Ha UMYIIIECTBO B MOIIEHHUYECTBE CJIETyET OTKA3aThCSl.

Urto KacaeTcss 4YyXOro HMYIIECTBa, TO €ro TMOHATHE OBUIO TMOAPOOHO
MPOAHAIM3UPOBAHO  BBINIE; Kakas-TuOO ero crnermuduka B MOIICHHUYECTBE
OTCYTCTBYET.

[IpaBo Ha UMYMIECTBO KAaK MPEAMET MOIUICHHUYECTBA IOHUMAETCS B HAYKE MO-
pazHomy. M3BecTHbIN crienuanucT mo mnpobiemMam momeHHu4yectBa [ H. bop3enkon
numiet: "Eciu moa mpaBoM Ha HMMYIIECTBO MOHUMAETCS MPaBO COOCTBEHHOCTH B
MOJITHOM O0BEMe, TO YMOMHHAHHE 00 3TOM HMMEET 3HAa4YeHWE JIUIIb JJISI YTOUYHEHUS
MOMEHTa OKOH4YaHusi mnpectyreHus". 3.A. HeznamoBa mnoHMMaer mpaBO Ha
MMYIIIECTBO KaK IOPUINYECKYIO KATErOpHIO, BKIIIOYAIONIYI0 B CeOsl OIMpeiciCHHbIC
MOJTHOMOYHSI COOCTBEHHHWKA, T.€. TMpaBa BIAJCHHS, MOJIB30BAHUS M PACIOPSKEHUS
NpUHAJICKAIUM eMy uMyIiecTBoM. [Ipu 3TOM OHa monaraer, 4YTo MOHSTHUE ''TIPaBO
HAa UMYIIECTBO'" OTHIOJb HE PABHO3HAYHO IIOHSTHUIO '"HMMYIIIECTBEHHBIC ITpaBa'.
[Tocnegnre MOryT BBICTYNATh MPEAMETOM TOJBKO OJIHOTO MOPECTYIUICHUS MPOTHUB
COOCTBEHHOCTH - MPUYMHEHUsS] HMMYIIECTBEHHOTO YyIiepba mnyTeM oOMaHa WIH
3JI0YIIOTPEOJICHUS TOBEPUEM.
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OOBbeKTUBHAsI CTOPOHA MOIIEHHUYECTBA

OObeKTHBHAs CTOPOHA 3aKJIOYAETCS B XUIICHUM YYXOr0 HMYIIECTBA WM
MpuoOpeTeHnn TMpaBa Ha Yy>KO€ UMYIIECTBO IMyTeM OOMaHa WM 3JI0yNOTpeOIeHUs
JIOBEPUEM.

Pa3nenenue 3akoHomaresneM B ONPEICICHUM MOIICHHMYECTBA XUIICHUS U
NpUOOpETeHHs TpaBa Ha 4YyKO€ HMYIIECTBO IMOPOJAWIO PA3IUYHOE TOJIKOBaHHE
HOpMBI, onucaHHo B cT. 159 YK P®. Ilo 3akoHOmarenpbHOMYy MOYTH HIET
noctanoBienue I[lnenyma BepxoBnoro Cyma P® or 27 nmexabps 2007 r. N 51,
oropapuBasi B 0.4 MOLIEHHWYECTBO KaK XHWIIEHWE M MOIIEHHUYECTBO KAaK
nprOOpETEeHHE MTpaBa Ha YyKOE UMYILIECTBO.

B Hayke ecTb pa3sHble NO3MIMU MO 3TOMY TMOBOAYy. Tak, Hampumep,
b.B. Bomkenkun ykaspiBast: "[loHsiTHE MOIIIEHHMYECTBA, coryiacHo cT. 159 VK PO,
OKa3bIBA€TCS  POJOBBIM, OXBATHIBAIOIIMM  JBAa  PA3jIUYHBIX  IPECTYIUICHHUS:
MOIIEHHUYECTBO - XMUIIEHUWE YYXKOro HMyIlecTBa NyTeM oOMaHa WJu
37I0YNOTPEOICHHs] TOBEPUEM U MOIIEHHUYECTBO - NPUOOpETEHHE MpaBa Ha YYiKOe
MMYIIIECTBO MTyTeM oOMaHa uiu 3noynorpednenus gosepuem'. JI. . 'ayxman numer:
"OO0BEKTHBHASA CTOPOHA MOIICHHUYECTBA BBHIPAKAETCS albTEPHATHBHO B OJHOM U3
IBYX JEUCTBUIL: 1) XMIEHUH 4Yy>KOTO MUMYILIECTBA WU 2) MpUOOpETEHUHU IpaBa Ha
4y’K0€ MUMYILECTBO, KAXI0€ U3 KOTOPBIX PEATU3YETCS TAKKE aIbTEPHATUBHO MyTEM
oOMaHa wiu 310ynorpebiienus aoepueM”. Takylo jke MO3UIUIO ceiyac 3aHUMAIOT
A.B. bpwinmuantoB u U.A. Knenunkuii. A.FO. ®uitaneHko npejaraeT BbIJICIUTh B
CaMOCTOSITEJIbHYIO0 HOpMY NPUOOPETEHHE TIPaBa Ha Yy>KO€ UMYLIECTBO IyTEM OOMaHa
WM 3J10yNOTpeOIeHre T0BEPHEM.

O.0. lumoB mnomaran: "MOIIEHHUYECTBO SBIsSETCA (OPMON XHUINEHUS WU
00JaaeT BCeMH NMpU3HAKaMU XUIIEHUS, IEPEUUCICHHBIMU B TpuMedanuu 1 k ct. 158
YK PO, ¢ Tol nuiib pazHULIEH, YTO MPEAMET MOCATATENBCTBA IIPH MOILLICHHUYECTBE
IMpe, 4eM mpeaMeT Apyrux GopM XUIIeHHs . ITO MHEHUE pa3/eisieT U CIeUuaIiucT
o npobiemam MomenHnuectsa I'.H. bop3enkos.

Ko xe npas? Eciu ucxoauTh U3 OYKBaJIbHOTO TOJKOBAaHUSI HOPMBI, BUJIMMO,
npaB b.B. BOmKEHKUH, NOCKOJIBKY 3aKOHOAATENb OTAEISET MOHATHUE XHUILEHUS OT
MOHATHSA TPUOOPETEHUS MpaBa Ha UMYIIIECTBO pa3AeIUuTEIbHBIM colo30M "win'". B To
XK€ BpEeMs MU TO U JIpyroe OOBEAUHSETCS MOHITHEM MOILIEHHUYECTBA, KOTOPOE
TPaJAUIIMOHHO OTHOCUTCS K xuieHusM. OOpariaer Ha ceOs BHUMaHUE U TOT (akT,
YTO JaX€ T€ CHEUUATUCTBI, KOTOPbIE PA3AEISIIOT MOIICHHHUYECTBO HA XHUILECHUE U
"HexwIeHue", TpU KIaCCHU(PUKAIMU TMOCATATETLCTB Ha COOCTBEHHOCTHh BOOOIIE HE
BCIIOMMHAIOT 00 ATOM "HEXUIIEHUHU", HE BBIACISAIOT €ro B  KadyecTBE
CaMOCTOSITEJIBHOTO MPECTYIUICHUS.

Jlymaro mo3tomy, 4yTo NpuoOpeTeHre mpaBa Ha UMYIIECTBO IMyTeM oOMaHa WU
3JI0yNOTPEOICHUEM JOBEPUEM - 3TO 0co0as pPa3HOBUIHOCTH MOIIEHHUYECTBA-
XxHieHus. Beiienenue ee moTpeOoBaioch, MOCKONBKY B OOIIEM MOHSATHH XUIICHUS
TOBOPUTCA O MpPEAMETE - 4Yy>KOM MMYILIECTBE, a B MOIICHHUYECTBE, HUCXOAS W3
croco0a €ro COBEPIICHHUS], TPEAMET IUPE (CM. BBIIIE); TOJBKO MPEAMET U Pa3aEisieT
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XUIICHUE YYXKOTO HUMYIIECTBA W MNPUOOpPETEHHWE IMpaBa Ha YYKOE€ HMMYIIECTBO.
Pa3ymeercs, ucnonb3oBaHHass MpU  OMNHCAaHHMM  COCTaBa  MOILIEHHUYECTBa
3aKOHO/AaTeNbHAS TEXHHUKA JaJIeKo He Oe3ynpedHa. MokHO ObUIO ObI M30€XKaTh YaCTH
yKa3aHHBIX MpobIieM, ecii Obl cocTaB ObUT CHOPMYIUPOBAH, HAIPUMED, CIICTYOIINM
obOpazom: "XwuieHue B ¢opMe MOIICHHHYECTBA B OTHOUICHHH UYY>KOTO MMYIIECTBA
WIM TpaBa Ha YyKO€ MMYLIECTBO, COBEpPIIEHHOE IMyTeM oOOMaHa WM
3noynoTpebnenust nosepuem'. Jlyumie, ogHako, peopMUpPOBaTh MOHATUE XUIICHHUS,
MPEeIyCMOTPEB B CAMOM 3TOM MOHSITHH BO3MOKHOCTh €r0 COBEPILIEHUSI B OTHOIICHUH
npaBa Ha UMYIIECTBA.

C OOBEKTUBHON CTOPOHBI MOIIEHHMYECTBO BKIIOYAaeT B ceOs JAesHHE -
XUIICHUE YYKOT0 MMYIIECTBA WJIM NPUOOpPETEHUE MpaBa Ha 4Yy»KOE HMYLIECTBO,
COBEPIIEHHOE crioco0aMu OOMaHa WIM 370YNOTPEOSICHUs] JOBEPUEM, MOCIEICTBUE -
MMYIIECTBEHHbIN yuiepO COOCTBEHHHKY WJIM 3aKOHHOMY BJIAQJENbIy M HMPUYUHHYIO
CBA3b MEXKY JIEIHUEM U MOCIEICTBUEM.

XulieHne B MOIIEHHUYECTBE, KaK U BO BCAKOM JPYrOM XMILEHUH, 00JIaJaeT
BCEMU TEMH [MpPHU3HAKAMH, KOTOpbIE BbIlIE paccMaTpuBaiuch. OHO SABISETCS
NPOTUBONPABHBIM, O€3BO3ME3JHBIM, COBEPIICHHBIM C KOPBICTHOM LIEIbI0 H
NPUYMHUBIINM yIIepO COOCTBEHHHMKY WJIM 3aKOHHOMY BIAJENbIly HMYLIECTBA.
NHTepecHo, 4YTO 3TO MNPU3HAIOT U TE aBTOPbBI, KOTOPBHIE CYHUTAIOT, 4YTO €CTh
MOIIIEHHUYECTBO - XUUIIECHHE (TMOXUILEHUE - y 3TUX aBTOPOB) U MOIIEHHUYECTBO -
Hexumenue. Tak, A.B. bpwumantoB u HW.A. Kimenunkuii numyt o I[epBOM
Pa3HOBUAHOCTU: "DTa PAa3HOBUJAHOCTHh MOILIEHHMYECTBA MPUPABHEHA K XUIIEHUIO CO
BCEMHU BBITEKAIOMIMMH U3 3TOTO IMPaBOBBIMU MOCHEACTBUSIMH. boiee Toro, oHa He
MPOCTO MpUPABHEHA K XWUIIEHUIO, HO U COOTBETCTBYET BCEM IMPHU3HAKAM XUIIECHHUS,
ykazaHHbIM B 3akoHe"*(501). M ToibkO B 3aBUCUMOCTH OT TOTO, YTO OBLIO
MPEAMETOM MPECTYIUICHUS, ACSTHUE BBIPAKACTCS WIH B U3BSTUU UY>KOTO UMYIIECTBA
1 00pallleHWH €ro B CBOIO MOJIb3Y WM MOJb3Y APYTUX JIWL, WIM B MPUOOpPETEHUU
MpaBa Ha 4y0€ MMYILECTBO, KOTOPOE OMATHh-TaKU OOpaIlaeTcsi B CBOIO MOJIb3Y WIIU
MOJIb3Y JAPYTHX JIHIL.

Cnenundurka MOIICHHHYECTBA BBIPAXKAETCA B €ro cmocodax - oOMaHe H
37I0yMOTPEOICHUH JIOBEPHUEM.

O6maH

OO6man npennonaraer WHOOPMAIIMOHHOE BO3JACUCTBHE HA MOTEPIIEBIIETO, TIPH
KOTOPOM OH BBOAUTCSA B 3a0NyKJI€HHUE, NPEANPUHITOE C IEJIbI0 3aCTaBUTh
MOTEPNEBUIET0 NEPEeIaTh BUHOBHOMY HE MPUHAJIEKAIIEE €My 4Yy»KO€ HMYIIECTBO
WM TIpaBo Ha uyxoe umyiectBo. [locranoBnenue [Inenyma Bepxosnoro Cyna ot 27
nexadbpss 2007 r. N 51 Ttak ompenensier ooMan: "OOMaH Kak croco0 COBEpIICHUS
XMIIEHUS WKW NpUOOpEeTeHHs] MpaBa Ha 4Yy>KO€ HMYIIECTBO, OTBETCTBEHHOCThH 3a
KoTopoe mpeaycmoTpeHa ctatbet 159 YK P®, MoxkeT cocTOATh B CO3HATEIHHOM
COOOIIIEHUHU 3aBEIOMO JIOKHBIX, HE COOTBETCTBYIOUINX JNEHCTBUTEIBHOCTU CBEACHUIM
aub0 B yMONYaHWM OO0 WCTHHHBIX (akTaxX, JUO0 B YMBIIUICHHBIX JEHCTBUSIX
(Hampumep, B MpeaocTaBieHNH (HaabCuUIIMPOBAHHOTO TOBAapa UM WHOTO MpeIMeTa
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CIIEIIKH, UCTOJIb30BAHUHU PAa3IMUHBIX OOMaHHBIX MPHEMOB IPU pacyeTax 3a TOBapbl
WJIW YCITYTH WM TIPU UTPE B a3apTHBIC UTPhI, B HUMUTALIMU KACCOBBIX PACUYETOB U T.1.),
HamnpaBJI€HHBIX Ha BBEICHUE BJIAJEIblla HMYIIECTBA WM HWHOIO JIMIA B
3a0myxxaenue” (1. 2), OTYETIIMBO BBIJACIASA, TaKUM 00pa3oM, TpW Pa3sHOBUIHOCTH
obmana: 1) cooOmieHre JTOKHBIX CBEICHUM; 2) yMoa4aHue 00 UCTHHHBIX (akTax; 3)
oOMaH B ICCTBUU WM MPEIMETE.

B Hayke wamie pasnuyaroT aBa Buaa oOMaHa: MEPBBIM, OH K€ KJIACCUYECKHH,
BCTPEYAECTCS YacCTO - MCKAKEHHWE HMCTUHBI, B TOM YHWCIIE TOJHAs JOXb (AKTUBHBIN
oOMaH); BTOpO# - yMoluaHue 00 UCTUHE, KOTJa COOOIICHUE CBEACHUN O HEM MOXKET
MOBIUATh HAa TPUHITHE TIOTEPICBIIMM peIlIeHus (MacCHUBHBIM oOMaH. T
KJIACCUYECKHE OMpe/IesIieHUs] OOMaHa MPUBOAAT MHOTHE HcclienoBaTenu. CrenraibHo
BoijieNieHHBI [Inenymom BepxoBHoro Cyna o0OMaH, COCTOSIIMI B JICHCTBHH,
OYEBHUIHO MOANAJAET MO MEPBYIO Pa3HOBUIHOCTD.

Bunbl MomeHHHYECKOTO0 0OMaHa:

1. OOMaH OTHOCUTEIHHO JEHCTBUTEIBHBIX HaMEpeHH. OITOT o0OMaH
OpUEHTUPOBaH, KaK MpaBuio, Ha OyyIiee; MPEeCTYMHUK 00€aeT )KepTBE COBEPIIUTD
Kakue-11M00 JeWCTBUS B JallbHEWIIEM U HE coBepiiaeT ux. Yacto mogoOHbI oOMaH
CBA3aH C 3aKJIOUYEHHEM JOTOBOPOB, XOTS W JpYru€ pa3HOBUIHOCTH OOMaHa
BO3MOXHBI U BCTPEUAIOTCS HA MPAKTHUKE (CM. Jajee).

Bonblyto CI0KHOCTH B TOM Clly4ae Mpe/ICTaBIISIET OTTPAHUYECHHE MPECTYTHOMN
MOUIIEHHUYECKON JESITEIbHOCTH, KOTOpPAsl MCMOJB3YET 3aKIIOYEHUE TIPaKIaHCKO-
MIPAaBOBBIX JOTOBOPOB KAK IMPHUKPBITUE, OT PEAJIbHBIX TIPa)XITaHCKO-IIPABOBBIX
JOTOBOPOB, KOTOPBIE JIUIIO HE MOXKET UCIOJHUTH B CUIIY Kakux-TuOO (B TOM 4uUCIe
JANeKO HE OOBEKTUBHOrO CBOMCTBAa) mnpuuMH. CyIecTBYeT MHEHHE, 4YTO JTa
CJIO’)KHOCTh COBEPILEHHO HEMPEOJ0JIMMAa; M TOCKOJIbKY MOJl yrpo30d OKa3bIBAETCS
3aKOHHAs JIKOHOMHUYECKas (B TOM 4YHUCJE MpeaNpUHUMATEIbCKAs) JeATEeIbHOCTD,
clenyeT BO BCEX MOAOOHBIX CUTyallUMsAX OTKAa3aTbCsl OT YTOJOBHOIO IMPECIIEIOBAHUS
JIUII 32 MOLLIEHHUYECTBO.

[Inenym BepxoHoro Cynma B moctaHoBieHuu ot 27 aexadps 2007 r. N 51
OTOBAapUBAET TaKHE CUTYyallMU W MpeJjaracT ux pemeHue: "B ciydasx, Korga Juuno
MOJIy4YaeT 4yK0€ MMYIIECTBO UM MPUOOPETAET MPAaBO HA HETO, HE HAMEPEBAsICh MpHU
ATOM HCIOJHATH 0053aTeNIbCTBA, CBSI3aHHbBIE C YCIOBUSIMU MEpeAadu eMy yKa3aHHOTO
MMYyLIECTBa WJIM TMpaBa, B pe3yJbTaT€ YEro MNOTEpPHEBIIEMY IPUUHHIETCS
MaTepUaNIbHBIN yIIepO, ColesTHHOE clieAyeT KBaTupuIMpoBaTh Kak MOIICHHIUYECTBO,
€CJIM yMBICEJI, HAPABJICHHBIM HA XUIIEHUE YY>KOT0 UMYIIECTBA WU MNPUOOPETEHHE
IIpaBa Ha 4y>KO€ UMYILECTBO, BO3HUK Yy JIMIIA JI0 MOJYyYECHHS Yy’KOIO UMYIIECTBA WU
nmpaBa Ha Hero. O HalM4YMM yMBICNIA, HANPABICHHOTO HA XMWILEHHE, MOTYT
CBUJICTEILCTBOBATh, B YACTHOCTH, 3aBEIOMOE OTCYTCTBHE Yy JIMIIA peaJbHOMI
(bMHAHCOBOW BO3MOXKHOCTU HCIIOJIHUTH 00S3aTEIHCTBO MM HEOOXOIUMOU JTUIEH3UH
Ha OCYILIECTBIICHHE JIEATEIbHOCTH, HAIIPaBJIECHHON Ha MCIOJIHEHHUE €r0 00sA3aTeNbCTB
M0 JIOTOBOPY, HCIOJB30BaHHUE JUIIOM (PUKTUBHBIX YCTaBHBIX JOKYMEHTOB WIIH

92



GbadbIIMBBIX ~ TAapPAaHTUWHBIX TMHCEM, COKpPhITHE HWHPOPMAIMK O  HATUYHH
3a10JKEHHOCTEN M 3aJI0rOB UMYIIIECTBA, CO3JaHUE JLDKEPEANPUATHM, BEICTYAIOIINX
B KQU€CTBE OJIHOM M3 CTOPOH B caenke" (II. 5).

OOmMaH B mpeaMeTe MPECTYIUICHUS: B €r0 CBOMCTBAx, Ka4eCTBE, KOJIMYECTBE.
Pa3noBuHOCTEHN 3TOr0 0OOMaHa BEIMKOE MHOXKECTBO:

- oOMaH B KOJIMYECTBE JICHET WM TOBapa, MEpeAaHHBIX MOTEPIEBIIEMY
BUHOBHBIM, C BBITOJION uisi BUHOBHOTO. Croa € OTHOCHUTCS U TOTPEOUTEIbCKUMN
oOMaH, KOTOPBIA paHee ObUI BBIACICH 3aKOHOJATENIEM U3 MOIICHHUYECTBA H
nMpeAycMaTpUBaJICSI B KauecTBE TMPEeCcTyIUieHHsS B cdepe IKOHOMHUYECKOU
NesATeTbHOCTH HbIHE OTMeHEeHHOH cT. 200 YK P® (obman notpeduteneit);

- TOJNHBIA OOMaH B MpeAMETe, NPU KOTOPOM 3a OTOBOPEHHOE HMYIIECTBO
BBIJIACTCS MpPEAMET, TaKUMH CBONCTBAaMU He oOyamaromuid (AeHexkHas "Kykna',
KUPIUYMA B KOpPOOKE H3-TOJA TEJIEeBU30pa BMECTO TEJIEBHU30pa, MEIHOE KOJIbIIO,
BBIJIABAEMOE 3a 30JI0TOE, U T.II.).

K Takomy BuAy MOIIEHHHYECKOTO OOMaHa OTHOCHUTCS OOMaH, O KOTOPOM
ropopurcsa B nocraHosiieHnH [lnenyma BepxoBHoro Cyna P® ot 28 anpens 1994 r.
N 2 "O cyneOHOM MpakTHKE MO JejdaM 00 H3TOTOBJICHHH WM COBITE€ MOIICITHHBIX
JIeHeT ¥ IeHHbIX Oymar": "B Tex ciydasx, Korja SsBHO€ HECOOTBETCTBUE (PATIBITUBOMA
KYIIOpbl MOJIMHHOM, UCKIIOYAIOIEE €€ YUaCTUE B JICHE)KHOM OOpallleHUH, a TakkKe
WHBIE OOCTOSTENhCTBA Jl€la CBHUJACTEIBCTBYIOT O HAIMPaBIEHHOCTH YMBbICTA
BUHOBHOTO Ha rpyOblii 0OMaH OrpaHUYEHHOIO YHWCla JUI, TaKUue JEHCTBUSI MOTYT
OBITh KBAIM(UIIMPOBaHBI Kak MoleHHHYecTBO" (1. 3). UM eme aBa MmojgoXeHHS
Ha3BAaHHOTO TIOCTAHOBJICHUS CBUJICTEIHCTBYIOT O IOJIHOM OOMaH€ OTHOCHTEIBHO
npeaMeTa NPecTyIJIeHus Kak crnocobe MoleHHH4YecTBa: "M3roToBieHHE C IIENBIO
cOBITa U COBIT IEHEKHBIX 3HAKOB U IIEHHBIX OyMar, U3bATHIX U3 OOpaiieHus: (MOHETHI
CTapoi YeKaHKU, COBETCKUE JIEHbI'M, OTMEHEHHBIC JICHSKHBIMH peopMamu, U T.I.) U
MMEIONINX JIUIIb KOJUJICKIIMOHHYIO LIEHHOCTh, HE 00pa3ylOT COCTaBa MPECTYIUICHUS,
npeaycMoTpeHHoro cr. 186 YK P®, u 10mKHBI, MPU HAIMYUM K TOMY OCHOBaHHM,
KBaU(pUIIMPOBATECS Kak MoleHHUYecTBO" (1. 6). "lTlockoibKy OwieT JCHEKHO-
BEILIEBOM JIOTEpEU IIEHHON OyMaroil He SIBJISETCS, €ro MOAJEeIKa C IeNb0 COBITa WU
HE3aKOHHOTO TIOJIYYCHHUsSI BBIUTPHIINIA KBaTUDUIMPYETCSd KaK MPUTOTOBICHHE K
MOIIICHHUYEeCTBY. B cnyuae cObiTa danpmuBoro jiorepeiHoro oOwiera ymbo
MOJIyYeHHSI 110 HEMY BBIMTPBINIA COJCSTHHOE BUHOBHBIM CIIEAyeT KBaTU(DUIIUPOBATH
kak MolieHHudectBo" (1. 8). IlocneaHee mosokeHHe MPAKTHUYECKU JTOCIOBHO HBIHE
MOBTOpPEHO B M. 15 mocranoBneHus Ilnenyma BepxoBHoro Cyma P® ot 27 nekabps
2007 r. N 51: "IlockonbKy OMJIETHI IEHEKHO-BEIIEBON U MHOM JIOTEPEU HE SIBISIOTCS
IIEHHBIMUA Oymaramu, TO UX TMOJJIeNKA C IIeJIbI0 COBITa UM HE3aKOHHOTO TMOJIyYCHUS
BBIUTPHIIIIA MOXKET ObITh KBaTU(PHUITMPOBaHA KaK MPUTOTOBJICHHUE K MOIIEHHUYECTBY
NpyU HAIMYUM B JIEUCTBUSAX JIMIa MPU3HAKOB MPECTYIUICHUS, MPEAYCMOTPEHHOTO
yacTtbto 3 uian 4 crateu 159 YK P®. B cnyudae cObiTa (hanblnBOro jJoTepeitHOro
ousera TUOO MOTYYEHUS 10 HEMY BBIUTPHIIIA COACSHHOE CIIeAyeT KBaTU(HUIIUPOBAThH
KaK MOIICHHUYECTBO".
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[ToctanoBnenue [lnenyma BepxosHoro Cyna P® ot 27 nexabps 2007 r. N 51
COJIEP’KUT U APYTHE MPUMEPHI MOJHOTO MOLIEHHHMYECKOoro obmana. Tak, momoOHas
CUTyalsi OTOBOpPEHA, HampuMmep, B M. 9: "Ecam nuno ocymecTBiseT HE3aKOHHYIO
NpEANPUHUMATENBCKYI0  JEATEIbHOCT, MYTEM M3TOTOBIEHUS U pealn3aluu
banbcuUIUPOBaHHBIX TOBAPOB, HATIPUMEP CIIUPTCOAEPKANTUX HATUTKOB, JIEKAPCTB,
noJ BUAOM MOJUIMHHBIX, OOMaHbIBasi NOTpeOUTeNed JaHHOM  IPOAYKIHH
OTHOCUTENIbHO KadecTBa M HWHBIX XapaKTEPUCTHK TOBapa, BIHUAIOIMIUX HA €ro
CTOMMOCTb, COJ€IHHOE O0pa3yeT CcOCTaB MOIICHHUYECTBA U JOMOJHHUTEIbHOU
kBanudukauu mo crarbe 171 YK PO He TpeOyeT. B Tex ciyuasx, korjga ykazaHHbBIE
NEHCTBUSL CBSI3aHBI C MPOM3BOJACTBOM, XpAaHEHUEM WM MEPEBO3KOM B LeNsix cObITa
60 cObITOM (anbCU(PUIIMPOBAHHBIX TOBAPOB, HE OTBEYAIOMINX TPEOOBAHMIM
0€30MacCHOCTH JKM3HUM WJIM 3JI0pOBbS MOTpeOuTeneil, coaesHHoe oOpa3yer
COBOKYITHOCTh MPECTYIUIEHUH, NPEIyCMOTPEHHBIX COOTBETCTBYIOIIUMHU YaCTIMHU
cratet 159 u 238 YK PO".

O6maH B Kakux-1uOO0 (akTax WM COOBITHSX. DTO MOXKET ObITh OOMaH B
(dakTax U COOBITHAX, KOTOPBIC Y€ MPOM30LUIM (0OMaH O TpomioM) U oOMaH B
COOBITHSAX, KOTOpPBHIE SKOOBI JOJKHBI MPOU30UTH B OyaymiemM (oOMaH o Oymyiiem).
Knaccuueckum mnpuMepoM Takoro ooOmaHa dBisieTcsi OOMaH O HACTYIUICHUU
CTPaxoBOI0 Ciydyas, IpU KOTOPOM JIMIO CHayaja CTPAaxXyeT CBOI aBTOMAIIMHY, a
3aTeM UMUTHUPYET €€ XUIICHHUE JIIsl OTYUYEHHUs! CTPaXxOBOr0 BO3MEIEHUSI.

OO6mMaH B TMYHOCTH BUHOBHOTO. [Ipu 3TOM 0OMaHe 1110 BBIAAET ceOsl 3a KaKoe-
aubo Jpyroe JUIO, 4YTO SBJISIETCS NPUUYMHOM TNEpeladyd €My MOTEepHEBIIUM
uMmyliectsa. Hampumep, oJHO BpeMs pacnpocTpaHEeHUEe MOTy4dnsi oOMaH, CBSI3aHHBIM
AKOOBI C Tiepejaueil BECTOYKU POJIUTENSIM OT ChbIHA-COJJIaTa. Y CTAHOBUB HAOJIOIEHUE
3a MOYTON POJUTENICH CONJlaTa U O3HAKOMUBIIIUCH C HEH (4To TpebyeT KBaudukarim
no ct. 138 YK P® - wmapymieHue TaifHbI Nepenucku, TeaehOHHBIX MEPEroBOPOB,
MOYTOBBIX, TeJerpadHbIX WIM HHBIX COOOIICHWIA), JIUIO SBISETCS K POJIUTENSIM
COJIJIaTa, MEPEJAET OT HETO MPUBET, PACCKA3bIBAECT COJIECPHKUMOE MOCIEIHETO NMUChMa,
HE JIOMIEAIIEro 0 POAMUTENEH, U MPOCUT JEHEr B JIOJNT WU ISl Mepedadyd ChIHY-
coniaTty u T.1. BUHOBHBIM MOXET BbIaBaTh ceOsl TakKe 3a MPEACTaBUTENS BIACTH
(COTpyAHHMKA HAJIOTOBBIX OPraHOB WJIM MOJIULUU U T.I.), APYTO€ JTOJKHOCTHOE JIUIIO
(MHOTIa BO3MOYKHA JOTIOJHUTEIbHAS KBATU(UKAIIHS COaessHHOTO 110 ¢T. 288 YK PO -
MPUCBOCHUE TMOJHOMOYMN JOKHOCTHOTO JIMIA), MPEACTABUTENS KaKux-I10o
oOmiecTBeHHbIX opranu3zauuii u T.n. [lpumep Takoro oOmaHa NPUBOIUT
A.1O. YynpoBa, olHaKO OHa COBEPIICHHO HEBEPHO, HA MOW B3TJIS, KBATHPHUIIUPYET
ero. ABTOp YTBEp)KIAET, UTO SIBIAETCS Kpakell U3bATHE HMMYIIECTBA, NMEPEAAHHOTO
JULy, BbIAaOIIEeMy ceOs 3a HOCWIBLIMKA, IMOCKOJbKY "B JIaHHOM Ccllydae HeT
100pOBOIBHOM Mepeauu NOTEPIEBIINM CBOETO UMYIllecTBa BUHOBHOMY . [lo-Moemy,
OHa UMEET MECTO 0€3 COMHEHHS; HUKTO HE BBIHYKJaJl MOTEPIIEBIIETO OTAATh BEIIU
MHUMOMY HOCUJIBIIMKY JJIsl BBITOJIHEHUS U3BECTHBIX (DYHKIUI, OH CHENall 3TO caM U
MOJTHOCTBIO 10OpOBOILHO. Camoe Ti1aBHOE (CM. 00 3TOM M jAajiee), 4YTOObl CIIOCOOOM
U3bATUS U OOpallleHHs] UMYIIECTBA B CBOIO MOJb3Yy BBICTyNaln oOMmaH. Eciu uMeHHO
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obmaH (Bbljaya ce0si 3a HOCWIBIIMKA M TOJYYEHHE HMYIIECTBA SIKOOBI IS
BBITIOJTHEHUS €ro (DYHKITHI) SIBUJICS CIIOCOOOM XMIIEHUSI, HAJMIIO MOIIIEHHUYECTBO U
TOJIBKO OHO.

OOmMaHn B urpe. ITOT BUJ 0OMaHa CyIIECTBOBAJ BCErJa C MOMEHTA MOSBICHUS
nepBbix urp "Ha uHTepec'. CeroaHs o0 3TOM pa3HOBUIHOCTU OOMaHa (OOMaH HpH
WUrpe B a3apTHBIC UTPbl) yNOMHUHAeT U noctaHoBieHune [lnenyma BepxoBHoro Cyna
P® ot 27 pexabps 2007 r. N S51, cnenuanbHO TOCBSIIIEHHOE B TOM YHCIE
MOIIIEHHUYECTBY (1. 2).

Kaproynoe mrynepcTBO - pa3HOBHAHOCTh MOIIEHHUYECKOro oOmana. B
MOCJIEIHEE BpeMsl K JTOM PA3HOBUIHOCTH TMPUCOCTUHUIICA OoJiee H3OIIPEHHBIN
0o0MaH, OCYIIECTBIISIEMBIN MPU MOMOIIM PA3JIMYHBIX JOTEper ("'JIOXOTPOHOB", KaK UX
Ha3bIBAIOT B HAPOJIe), PO3bIrphllieh U T.1. Ha Takux oOMaHax Crenuaiu3upyeTcs, Kak
MPaBWJIO, TPYIIA JHI, YacCTO XapaKTepHU3YIOIIAscid Kak TpyIa OpraHu30BaHHAasd;
pOJIM YJIGHOB ATOM TPYIIbl MOAPOOHO W KECTKO paclucaHbl M HampaBJieHbI Ha
pa3KuraHve aszapra y YYacCTHHUKA-NOTEPIEBIIETO, BBIMAHMBAHUE Yy HETO IO
MPEJIOTOM KPYITHOTO BBIUTPHIIIA 3HAYUTEIIBHON ICHEKHON CyMMBI.

"Ipranckuii oOMaH", B TOM YHCIEC OOMaH C HCIOJL30BAaHHEM TaJaHHUS.
Pasymeercs, B3MMaHWE JEHEr WM Belled 3a caMm (akT ramanus (IpeicKa3aHue
CyAbOBI M T.M.) MPECTYMHBIM, KaK MpaBwio, He sBisercsa. OaHako B psle CiaydyacB
JUI0, TONB3YyACh OOMaHOM, BBIXOAUT JAJIEKO 3a pPaMKH TEepBOHAYAIBHOU
JIOTOBOPEHHOCTH O CTOMMOCTH 'ceaHca", mpelpekas, Hampumep, B CHIY SKOOBI
OTKpBIBIICHCS "MIOpUYN" BEPHYIO TMOEINb NOTEPIIEBIIEMY U OJU3KUM €My JIIO/SIM, €CIH
B €r0 JIOME OCTaHEeTCs XOTs Obl o/HA 30yi0Tas Bellb. CTEMeHb MCHUXOJIOTHYECKOTO
BO3JEHCTBUS LIBITAHKU WJIA JIPYTOro MpeACcKa3aTelisi Ha MOTEPIEBIIEr0 B HEKOTOPHIX
CIydasiX HACTOJBKO BEJMKa, 4YTO TOT JEUCTBYET MPAKTUYECKH II0J] THITHO30M,
HEOCO3HAHHO W HE TIOMHS BITOC/ICICTBUY (haKTa TMepeladyd CBOMX JICHET WIJIH BEICH.

OOMaH B JICYEHHMH WIM LEIUTENIbCTBE. B 3TOM pa3HOBUAHOCTH oOOMaHa
BUHOBHBIN SIKOOBI OCYIIECTBIISET JICUCHUE MOTEPIICBIIETO, UCIEISIECT €ro, CHUMAET C
HETo "mop4uy", XOTS HA CAMOM JIEJI€ €r0 JCHUCTBUSI HE UMEIOT HUKAKOTO OTHOIICHUS K
MEIMIIMHE, B TOM YHCIIEe HApOIHOW, WIM K IENUTENbCTBY. MMeeT mecTto oOMaH ¢
LEJBI0 TTOTYYEHHS JE€HET WM UMYIIECTBA TOTEPIEBILIETO.

Or 1nomoOHBIX (DaKTOB MOIICHHHMYECKOTO OOMaHa CJleAyeT OTJIMYaTh
HE3aKOHHO€  3aHSATHE€  YaCTHOM  MEIMIMHCKOM  MPaKTUKOM  WIM  YaCTHOU
(hapMaIneBTUYECKON JIeATeIbHOCThIO, MpeaycmorpeHHoe cT. 235 YK P®. B stux
CJIy4asix JIMIIO Ha CaMOM JIeJI€ 3aHUMAEeTCs JIeUeHUEeM OOJIbHBIX, XOTSI HE UMEET Ha 3TO
mpaBa HM, BO3MOXXHO, JIOCTATOYHOM KBanupuKaiud. B yka3zaHHOM cMbIClie OOMaH
3]1€Ch OTCYTCTBYET.

3noynoTpebsieHre 10BeprueM

3noynotpebieHue J0BEpUEeM, BTOPOM CIOCOO MOIIIEHHUYECTBa, OJIU3KO
oOMaHy ¥ 9acTO CBSI3aHO C HUM. BHIMMO, MO3TOMYy B HayKe CYIIECTBYET MHEHHE,
COTJIACHO KOTOPOMY  3JIOyNOTpeOJICHHME JOBEpPUEM IMPAKTHYECKHM HE HUMEET
CaMOCTOATEJILHOTO 3HAYECHUSI B MOIICHHUYECTBE;, 3TO OJHA M3 Pa3HOBUIHOCTEU
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oOMaHa, He Tak yX 4acTo Bcrpeuaromasics. A.B. bpuwunanto nu U.A. Knenuikuii
BOOOINIE KATETOPHUYECKH  3asgBISAIOT:  "370YyNmOoTpeOSieHne  JOBEpPHEM  HENb3s
paccMaTpuBaTb B  KaueCcTBE  CaMOCTOSITENILBHOIO  crocoba  XUIIEHHUS  IpU
MOIIEHHUYeCTBE... OTcyTcTBHE OOMaHa  MCKJIIOYAaeT  OTBETCTBEHHOCTh  3a
MomeHHndecTBo". 1. H. bop3enkoB numer: "lIpencrasieHne o0 TOM, 4TO BO3MOXKHO
MOIIIEHHUYECTBO 0e3 oOMmaHa, - 3TO COMHHTEIbHOE 3aBOEBAHUE COBETCKOTO
YTOJIOBHOTO ITpaBa MNEPBBIX JIET €r0 CyIIECTBOBAHUA".

C.A. EnuceeB mojaraer, 4YTO 3JIOyHNOTPEOJICHHE JOBEPUEM TOJHOCTHIO
COBITQJAET C MPUCBOCHUEM U NTO3TOMY B MOIIEHHUYECTBE OT HETO HYXKHO OTKAa3aThCsl.
[locnenHee 1OMKHO OBITH OMPENIETIEHO TOIBKO OCPEACTBOM OOMaHa.

3noynotpebiaeHue JOBEPUEM BO3MOKHO TOJIBKO B OTHOIIEHUH BMEHSEMOIO U
BBILIEAIIETO U3 MAJIOJIETHETO BO3pacTa MOTEpIeBIIero. B mpoTuBHOM cilydae, Korja
BUHOBHBIM MOJIb3YeTCs J10BEPHEM HEBMEHSIEMOIO HJIM MAaJIOJIETHErO, C TEM YTOOBI
3aCTaBUTh €ro MNepeiarb €My HMYIIECTBO WM IMPAaBO HAa HEro0, MOLIEHHUYECTBO
OTCYTCTBYET U COJIEIHHOE KBATU(PUIUPYETCS KaK KpaxKa.

Buowr mowennuuecxoeo 3noynompebnenus dosepuem

HekoTopble u3 BUJOB MOIIEHHUYECKOTO 3JI0yNOTPEOICHUS TOBEPUEM Ha3BAHbI
B 1. 3 nocraHoBieHus [Inenyma Bepxosaoro Cyna P® ot 27 nexabps 2007 r. N 51:
"3n0ynoTpedieHnue JAOBEPUEM TAKXKE MUMEET MECTO B Clyyasx HPUHATUS Ha cels
JUIIOM 00S13aTENbCTB MPHU 3aBEIOMOM OTCYTCTBUHU Yy HETO HAMEPEHUS UX BBIIIOJIHUTH C
1Eeapl0 0€3BO3ME3THOr0 OOpalleHusi B CBOIO MOJIb3Y WJIM B TOJIb3y TPETHHUX JIUIL
Yy’KOr0 HMMYLIECTBA WM NPUOOpPETEHHUs MpaBa HAa HEro (Hampumep, MOIyUYEHUE
(bu3MUECKUM JIMIIOM KpeIuTa, aBaHCa 3a BHINOJHEHUE paldoT, yCIIyr, MpeAoIaThl 3a
MOCTABKY TOBapa, €CJIM OHO HE HaMepeBaJoCh BO3BpalaTh JIOJIT WM UHBIM 00pa3oM
HCIIOJIHATH CBOM 00s3aTeabCTBA)" .

K BugaM MOIIEHHHYECKOrO 3J0YyNOTpeOJEHUs TOBEPUEM sSI MOTY OTHECTH
CJIETyIOIIHE:

- HEBO3BpAlllCHWE BHUHOBHBIM HMMYIIECTBA, IOJYYEHHOTO B MpokaT (1o
JIOTOBOPY MPOKaTa);

- OTKa3 OT OIUIaThl U MPUCBOCHHUE TOBAPOB, NOJYYEHHBIX BUHOBHBIM B KPEIAUT
(TOBapHBIN KPEIUT);

- IOJTy4Y€HHE U NMPUCBOCHUE OAHKOBCKUX KPEIUTOB;

- TMOJy4YeHHE apaHca 3a paboTy, KOTOPYIO BHHOBHBIM He coOupaercs
BBITIOJIHSITh;

- 3aHATHE JICHET WIK UMYIIECTBA B IOJIT U IPUCBOCHUE UX;

- MPUCBOECHUE aPEHIOBAHHOTO UMYIIECTBA;

- IOJIyYeHHE U MIPUCBOCHUE MPENOILIATHI IO KAKUM-JIMOO0 JOroBOpaM M T.I.

He cnenyer nyrate nonstus "goBepue" u "moepumBOCTH'. Ecim mepsoe
OCHOBaHO, KaK MPaBUJIO, HA KaKUX-TUOO OCHOBAaHHUAX, TO BTOPOE SBIAETCS
WHIMBUAYaJbHBIM CBOMCTBOM XapaKTepa KOHKPETHOTO YeJIOBEKa U CKOJbKO-HUOYAb
yOeIUTENbHBIX OCHOBAHUW MO/ cOO0M HE uMeeT. B TO ke BpeMsi COBCEM UCKIIOYUTh
MOUIIEHHUYECTBO B OTHOIIEHUH OYEHb JOBEPUYMBOIO UYEIOBEKA, BUIUMO, HENb34. Ecnu
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BUHOBHOMY H3BECTHO OSTO KayeCTBO MOTEPIEBIIETO W OH €ro HCIHOJB3YyeT sl
3aBJIaJICHUS] UMYILECTBOM, CIEAYET TOBOPUTH O COCTABE MOILIEHHUYECTBA.

OTrpannyeHyue MOIIEHHUYECTBA OT APYTUX NPECTYIICHUN

Mo1lleHHUYeCTBO TI0O CBOMM IMPOSIBJICHUSM WHOTJA OYE€Hb OJIM3KO K JPYrHM
cocTaBaM  MPECTYIUICHHI:  Kpaxe, NPHCBOCHUIO, pacTpaTe, MNPUUUHEHUIO
MMYIIECTBEHHOTO yiiepba myTeM oOMaHa WIH 3J0yMOTPEONICHUs JTOBEpPHUEM,
HE3aKOHHOMY TOY4YeHHIO KpeauTa u ap. Heo0XxoaumMo no3ToMy yMeTh UX pazaudarhb.

Mo1ieHHUYeCTBO U Kpaka. B 3ToM ciydae Ba)KHO MOHHMMATh, B KAUECTBE YEro
BBICTYIalOT OOMaH WJIU 3JI0YNOTPeOIeHHE 10BEPUEM, KOTOPhIE MOTYT UMETh MECTO U
B TallHOM XUIIEHHHU. B MOIIEHHUYECTBE OHHU SIBISAIOTCS CIIOCOOOM COBEPIICHHUS
MPECTYIUICHHs; UMEHHO B PE3yJIbTaTe WX TNPUMEHEHHUs MPOUCXOJUT 3aBllaficHHE
qy>KUM UMYIIECTBOM WJIM MPABOM Ha MMYIIECTBO. UTO ke KacaeTrcs Kpakd, TO Tam
croco0 XWIINECHHS - TaWHOE U3BIATHE MMYIIECTBA; OOMaH e WM 3JI0yNoTpeOIeHue
JIOBEpUEM MOTYT OBbITh CPEACTBOM, OOJIETYAIOIINM COBEPIIICHHE STOTO MPECTYTIIICHUSI.

HMeHHO Kak Kpaka Jalle BCero KBalu(pUIUpyrOTCs NeUCTBUS TaK Ha3bIBAEMbIX
OpauHbIX adepucToB; OOMaH M 3JOYMOTPEOJICHHE ITOBEpHUEM TaKKe IITUPOKO HUMH
UCIOJIb3YIOTCS, HO g OOJerdyeHus JOCTyla K MMYLIECTBY JKEpTBbI, JUIs
MIPOHUKHOBEHHUS B KBAPTHUPY.

Kpaxa ¥ MOIIEHHUYECTBO OTIMYAIOTCA JAPYT OT JApyra TakkKe NpeIMeToM
npecTyruieHus: (B MOIIEHHMYECTBE OH IIUPE), @ B CBSA3M C 3TUM - B HEKOTOPBIX
CUTYaIUAX - PA3INYalOTCs: TI0 MOMEHTY OKOHUYAHUS MPECTYIUICHUS! (MOIIIEHHUYECTBO
B OTHOIIEHUM TpaBa Ha MMYIIECTBO OKOHUYEHO, KOTJa MPUOOPETEHO IMpaBO HA 3TO
MMYILECTBO); MO HAIWYHUIO (B MOIIEHHUYECTBE) M OTCYTCTBUIO (B Kpaxe)
MpPaBOMOYMII y BHHOBHOTO B OTHOIICHUHM HMYILIECTBA; IO MPOLECCY HU3BITHS
UMyIIecTBa (B MOIICHHUYECTBE MOTEPIEBIINN caM MepelaeT ero BUHOBHOMY, Yero
HET B Kpaxe); MO OTACIbHBIM KBATM(DUIUPYIONIMM TPU3HAKAM; IO CYOBEKTY
npectyrienust (¢ 14 et ycTaHoBIieHAa OTBETCTBEHHOCTh 3a Kpaxy, ¢ 16 - 3a
MOIIIEHHUYECTBO). OHAKO TJIAaBHBIM OTIUYHEM KPa)KU OT MOILIEHHUYECTBA SIBISICTCSI
TO, B Ka4eCTBE 4YEro BBHICTYMAeT B JTUX XWIIEHUSAX oOMaH (crmocod - B
MOIIIEHHUYECTBE; CPEJCTBO COBEPIICHHUSI IPECTYIICHUS, €T0 00JIETYeHUs - B KPaxe).

Mo1ieHHHYeCcTBO U rpadex. ITO pa3rpaHUuYEHUE aKTyalbHO, BUJIUMO, TOJIBKO
JUISL TeX CUTYyaIlMi, KOrJa Mpu OOHApPY>KEHWH oOMaHa, KOTOPBIA ObUI MpPEIIpHUHST
BUHOBHBIM JUJIS1 OOJIETYCHUS COBEPILICHUS APYTOTO XUIIEHUS (Yalle Kpaxu), JIUIO He
OCTaBHWJIO MBICIU U3BATH Uy>KO€ MMYIIECTBO U MPOJIOJLKUAIO CBOU MPOTHBOIIPABHBIC
neiictBus. [lo cyTH, 31ech UMeeT MeCTO TepepacTaHue OAHOW (QOpMBbI XUIICHUS B
napyryto. HeiHe 3Ty nmpobieMy OIleHMBAET U BEPHO pernaeT nocranosiueHue [lnenyma
BepxoBuoro Cyma P® ot 27 mekabps 2007 r. N 51: "B cmydasx, xkorma oOmaH
UCIOJIb3YETCS JIULIOM JJisi OOJIETYeHHs] JOCTyNa K 4YyXOMY HMMYLIECTBY, B XOJE
U3BATUS KOTOPOTO €ro JeHCTBUS OOHApYKUBAIOTCSA COOCTBEHHUKOM WM HWHBIM
BJIaJICNIbLIEM ATOr0 MMYIIECTBA JUO0 APYTUMH JIMIIAMH, OJIHAKO JIMIIO, CO3HABAs 3TO,
MPOJIOJIKAET COBEPIIATh HE3aKOHHOE U3BATHE HMMYIIECTBA WU €ro yjAepKaHHue
MPOTUB BOJU BJAJENblla UMYIIECTBA, COJCSHHOE CIeNyeT KBaIU(UIUPOBATH Kak
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rpabex (Hampumep, KOrja JIMIO MPOCUT Yy BIajeNblla MOOWIBHBIN TeneoH s
BPEMEHHOTO HCIIOIb30BaHUs, a 3aTE€M CKPBIBAETCA C TMOXHUIINCHHBIM TenedhoHOM)"
(m. 17).

Bo3HukaeTr Ha mpakTUKE M BOMPOC OO0 OTTpaHMYEHUH MOILIEHHUYECTBA OT
COCTaBOB MTPUCBOEHUS UJIU PACTPATHI (CM. 00 3TOM B aHAIM3€ COCTABOB IMPUCBOCHUS U
pacTparsbl).

MOnIeHHUYeCTBO M BBIMOTATENbCTBO. BBIMOraTeiabCTBO - 3TO €€ OJHO
MPECTYIUIEHHE MPOTUB COOCTBEHHOCTH, B KOTOPOM IOTEpIIEBIIMN caM Mepeaaer
BHHOBHOMY MMYILIECTBO WIHM IPaBO Ha HEro. PasrpaHnyeHHe BBIMOraTenbCTBA U
MOIIIEHHUYECTBA MPOBOAMUTCS TJaBHBIM O0O0pa3oM MO MpHU3HAKAM OOBEKTHUBHOM
CTOPOHBI. BBIMOraTtenbCTBO 3aKOHOAATENIEM HE OTHECEHO K XMIIECHHUSIM, B €ro
OOBEKTUBHYIO CTOPOHY BXOJAUT TpeOOBaHUE O Iepefadye HMMYILIECTBa, MpaBa Ha
MMYLIECTBO, COBEPLIEHUHN JEUCTBUN HMYIIECTBEHHOIO XapaKTepa, MOJAKPEILNIEHHOE
OJIHOM M3 YEThIPEX BO3MOXKHBIX BUJIOB yrpo3. CocTaB BHIMOTIaTeNIbCTBA - YCEUEHHBIN.
OOmaH B BBIMOTAaTENbCTBE, KaK MPABUJIO, HE UCIHOIB3YETCs, a €CIIU U MCIOIb3yeTCs,
TO, Hampumep, Uisl oOJeryeHusl MOJy4eHHs KOHTaKTa ¢ MOTepHeBIIMM (A TOro,
YTOOBl MPOHUKHYTH B €ro KBapTupy) U T.A. B MoOIlIeHHHYECTBE, HANpOTHB,
HEBO3MOXKHBI YIpO3bl, JUIsl TOTO YTOOBI BO3/IEMCTBOBATH HA JIMILIO B IUIAHE NEpeaaydn
BUHOBHOMY MMYUIECTBA, U 00s13aTeIeH OOMAaH WU 3JI0yNIOTPEOJICHUE I0BEPUEM.

MonieHHUYeCTBO M HE3aKOHHOE MoiydeHrne kpeauta. CocTaB HE3aKOHHOTO
nonyuyeHus kpeaura (ct. 176 YK P®) BkitoyaeT B 4MCIO 00sA3aTENbHBIX MTPU3HAKOB
oOMaH B BHJI€ NPEJCTaBICHUS OaHKy WIH JPYrOMYy KPEIUTOPY 3aBEAOMO JIOKHBIX
CBEJCHMI O XO34WCTBEHHOM TMOJOXEHUU JIMOO0 (PUHAHCOBOM  COCTOSIHUH
VHJVBHUIYaJIbHOTO MPEINPUHUAMATENS WIM OPraHU3alHH, B PE3yJIbTaTe KOTOPOTO
JUI0 HE3aKOHHO TOJy4YaeT KpPEAUT WIM JIbIOTHBIE YCIIOBUS KpPEIWTOBAHUS U
npu4uHsAeT KpynHbld ymep06. Takum oOpa3om, 37€Ch, KaK U B MOIIEHHUYECTBE,
MPUCYTCTBYIOT OOMaH M MNPUYMHEHUE HUMYIIECTBEHHOIO yiiepbda MOTEepIEBIIEMY.
Bonbiie TOro, B HE3aKOHHOM MOJYYEHHHM KpeAuTa MOTEPIEBIIMNA caM MepenaeT
BUHOBHOMY KPEJIUTHBIE CPEJICTBA, KOTOPHIE HE BO3BPAIAIOTCHL.

OCHOBHOE pa3rpaHUYEHHE COCTABOB MPOBOJUTCS MO CYOBEKTUBHOHN CTOpPOHE.
Ecniu nuno eme 10 MNOMydyeHUs KpeauTa, MNpeAcTaBisisl (GanbCUPUIUMpPOBaHHBIE
JOKYMEHThl B OaHK WJIM WHOMY KPEAUTOPY, COOMPAIOCh NMPUCBOUTH BBIICICHHbBIE
CPEJICTBA, YTO | C/ENAN0, UMEeT MECTO XHIilleHHue B (hopMe MoleHHuYecTBa. MHaue -
€CIM JIMI0 HE MPECIEIOBAIIO TAKOW LEIM INEPBOHAYAIBHO, HO HE CMOTJIO B CHIY
OOBEKTUBHBIX M CYOBEKTHUBHBIX NPUYMH BEPHYTh KPEIUTHBIE CpPEACTBA. 3/1ECh
MOIIIEHHUYECTBO OTCYTCTBYET U COJICSIHHOE JIOJKHO KBaTU(UIIMPOBATHCS 1O CT. 176
YK PO npu Hanuuuu Apyrux HEOOXOIUMBIX PHU3HAKOB.

MolieHHUYeCTBO U MPECTYIUICHUS], CBA3aHHbIe ¢ OaHKpOTCTBOM. Kak u3BecTHo,
COBPEMEHHOE YTOJIOBHOE 3aKOHOJATEIbCTBO IpEAyCMAaTpUBAcT TPU COCTaBa
NPECTYIUICHHSI, CBSI3aHHBIX C OaHKPOTCTBOM: HENpPaBOMEpHbIE JEHCTBUS MIpH
OaHKPOTCTBE, MpEeAHAMEpPEHHOEe OAHKPOTCTBO M (UKTUBHOE OaHKPOTCTBO (CT. 195-
197 YK P®). Bce oHu B unciie 0053aTENbHBIX MPU3HAKOB COJAEPKAT MPUUMHEHUE
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KpyIHOro yimep0a; Mo MHOTMM H3 HUX BO3MOXEH WJIM Mpearnojaraercs oOMaH
(HampuMep, B BHJAE COKPBITHS HUMYIIECTBA, HWMYILIECTBEHHBIX TMpaB WJHU
MMYIIIECTBEHHBIX OO0S3aHHOCTEH, CBEJACHUW OO0 HMMYIIECTBE, MPU COKPHITUU WU
banbcudukanuu OyXralTepCKUX WM MHBIX YYETHBIX JOKYMEHTOB - 1o cT. 195 VK
P®; B Buae CcoOBepIICHHS JIEUCTBUM, 3aBEJOMO BJIEKYIIUX HECIOCOOHOCTH
IOPUIMYECKOTO JINIA WIM WHANBUIYATIBHOTO TPEANPUHUMATENS B MOJHOM O0BEMeE
YIOBJIETBOPUTh TPEeOOBAHUA KPEAUTOPOB MO JACHEKHBIM OOS3aTEIbCTBAM M (WIIH)
WCIIOTHUTH 0053aHHOCTD TI0 YIIaTe 00sA3aTeNbHbBIX TIaTexei, - mo c¢t. 196 YK P®; B
BHJIC 3aBEJOMO JIOXKHOTO IyOJIHMYHOTO OOBSIBICHHUS O CBOCH HECOCTOSTEIBLHOCTH IO
ct. 197 YK P®). CooTBeTCTBEHHO, HEOOXOAMMO OTTPAHUYMBATH HA3BaHHBIE
MPECTYIICHUS] OT MOIIICHHUYECTBA.

['maBHOE pa3rpaHUYeHUE OIMATh-TAKM B  DJIEMEHTaX OOBEKTUBHOM U
cyOBeKTUBHOM CcTOpOHBl. HM 10 OTHOMY M3 COCTaBOB, CBS3aHHBIX C OAHKPOTCTBOM,
BUHOBHBIN HE MOXKET MPECJIeI0BaTh B KAUYECTBE IE€JIU CBOUX JICUCTBUI 0€3BO3ME3THOE
MPUCBOEHUE UMYyIIEeCTBA. [[prU3HaKyu XHIEHUSI B HA3BAHHBIX COCTABAX OTCYTCTBYIOT.
[Ipy WX HaMMYMKM COJESHHOE OJDKHO KBATH(UIIMPOBATHCA TOMOJHUTEIBHO Kak
XHIICHUE.

MOoIIeHHUYEeCTBO M CaMOYIPaBCTBO. PasrpaHuueHue 3THX MNPECTYIUICHUH, a
TaK)X€ CaMOYyNpaBCTBa W MPHUCBOCHUS W PaCTpaThl JAaHO HBIHE B ITOCTAHOBJICHUU
[Inenyma BepxoBHoro Cyma P® ot 27 gexabps 2007 r. N 51: "llpu pemenun
BOIPOCa O BHUHOBHOCTH JIMII B COBEPIICHHWHW MOIICHHUYECTBA, MPUCBOCHUS WU
pacTpatrbl CyJIibl JIOJDKHBI UMETh B BHUJY, YTO OOSI3aTEJIbHBIM TMPU3HAKOM XHUIICHUS
SBJISICTCS HAJIWYUE y JUIA KOPBICTHOW IEIH, TO €CTh CTPEMIICHUS U3bATh U (UJIN)
0o0paTUTh Yy>XO0€ HMMYIIECTBO B CBOIO O3y JMOO PaACHOPSIAUTHCS yKa3aHHBIM
MMYIIIECTBOM KaK CBOMM COOCTBEHHBIM, B TOM 4YHCJII€ IyTEeM IIepeayd €ro B
o0Jialanue APYTrux JIMIIL.

Ot XuIeHus ClaeayeT OTIIMYaTh CIydau, KOorjaa JIUI0, U3bIMas U (Miu) odparias
B CBOIO MOJIb3Yy WJIM TOJB3Yy APYTUX JIUI] YyKOE UMYIIECTBO, JIEUCTBOBAIO B IIEIAX
OCYIIECTBJICHUSI CBOETO JACHCTBUTEILHOIO WM MPEANOJIaraeMoro mnpaBa Ha 3TO
MMYILECTBO (HAIpuMep, €CIU JIMIO MPUCBOWIO BBEPEHHOE €My UMYIIECTBO B IEISAX
oOecreuyeHnsl JIOJITOBOrO 00sA3aTelIbCTBA, HE HWCIOJHEHHOTO COOCTBEHHUKOM
umyniectBa). [lpu Hanumuuu OCHOBaHUM, MpeaycMOTpeHHbIX cratheil 330 YK PO,
BUHOBHOE JIUII0O B YKa3aHHBIX CIy4asx JOHKHO OBITh MPUBJICYECHO K YTOJIOBHOM
OTBETCTBEHHOCTH 3a CaMOyIpaBcTBO" (1. 28).

3.Ilpuceaenue unu pacmpama.

a)llonamue u npusHaKu 66ePeHHO20 UMYUECTNEA.

[IpucBoenre u pacrpata - e€IUHCTBEHHBbIC (OPMBI XHUIIEHUH, KOTOPHIC
COBEpIIAIOTCS TOJBKO CIENHATbHBIM CcyObekToM. Crnenuduka cyObeKkTa TECHO
CBs3aHA W OIpejensercs crnenu@ukoil mnpeaMera MPECTYIUICHHsI - 3TO YYXKOe
MMYIIECTBO, BBEPEHHOE BUHOBHOMY.
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OOBeKT NpPUCBOEHUSI M pacTpaTbl HE OTJIMYAETCS OT OOBEKTa JApYTHX
MOCSTaTeIbCTB HA COOCTBEHHOCTh; OH NMPOAHATM3UPOBAH B MIEPBOH TJIaBe.

[Ipeamer nDpUCBOEHUS W pPacTparbl - YYXKOE€ MMYIIECTBO, BBEPEHHOE
BUHOBHOMY. MMeHHO crenuduka mpeameTa MPECTYIICHUS, BIEKyIas 3a CcOOOi
cnenupuky  cyObeKTa  TPECTYNMHBIX  JESHUM, TO3BOJSET  3aKOHOAATEIIO
npeaycmatpuBath B CT. 160 YK P® naBe camoctositenbHbie (HOPMBI XHUIEHUS -
IIPUCBOEHUE U PacTpary.

NmymiecTBO  Kak  MOpeaMeT  MpecTyIUleHHs  o0jajgaeT  31ech  JIByMs
JOTIOTHUTEbHBIMA TIPU3HAKAMHU, KPOME TeX, KOTOpbIe MPUCYILIN MPEAMETY JI000ro
XULICHUS: 1) OHO, XOTS U SIBJISETCS Yy KUM JIJI1 BAHOBHOTO, TEM HE MEHEE HAXOAUTCS
y HEro, B €ro BJIAJICHUH, 110 BBIPAXKEHUIO 3aKOHOJATENs, "BBEPEHO BUHOBHOMY', T.€.
BUHOBHBIM BJIAJEET UY>KMM HMYLIECTBOM MPABOMEPHO; 2) BUHOBHBIA HE MPOCTO
o0Jasaer 4yKUM UMYILIECTBOM, HO MOKET Ha 3aKOHHBIX OCHOBAaHUSX OCYIIECTBIIATh B
OTHOILIEHWHU JTOTO HUMYIIECTBA HEKOTOPbIE IOJTHOMOYHUS COOCTBEHHHUKA WIH
3aKOHHOTO BJIAJEIblIA, IEPEJAHHBIE EMY B YCTAHOBIEHHOM ITOPSIJIKE.

BBepenne umyiiectBa o3HavaeT mepenadyy MMYIIECTBa COOCTBEHHHUKOM WIIH
3aKOHHBIM BJIQJICNIBLIEM JIAILY, KOTOPOE SIBISETCS MOCTOPOHHUM K 3TOMY HMYLIECTBY
(OHO 171 HETO YY’KO€), JUISl OCYIIECTBICHUSI HEKOTOPBIX MOJTHOMOYUN COOCTBEHHUKA
WM 3aKOHHOTO BIajenblla. BBepeHne mmyllecTBa €CTh KaK B T€X CIydasX, Korja
BUHOBHOMY I€pealoTcs MPaKTUYECKU BCE MOJTHOMOYMS COOCTBEHHHMKA, TaK U B TEX,
KOrJa OH JIOJDKEH OCYIIECTBISATh B OTHOILIEHWH HMMYILECTBA TOJBKO OJHO W3
BO3MO>KHBIX MIOJTHOMOYHH.

B nopeiHOYHOE Bpems, NpU ACUCTBUU IOCIEAHETO COBETCKOrO YTOJIOBHOIO
KOJIEKCa, K 3TUM ITOJIHOMOYMSM OTHOCWIIM CIEAYIOIIME: TOJTHOMOYUS PaCIOPSKEHUS,
yOpaBieHUs, JOCTaBKM UM XpaHEHUs. Takoe TOJKOBaHHE OBUIO JaHO B 1. 2
noctanoBienus: Ilnenyma Bepxoaoro Cyma CCCP ot 11 wutons 1972r. N4 "O
CyeOHOM MpaKTUKE MO JAelIaM O XHUIIEHHUSX TOCYJapCTBEHHOTO M OOIECTBEHHOTO
umyniectBa'": "Kak mpucBoeHue nub0O pacTtpaTa BBEPEHHOTO WIIM HAXOASIIETOCA B
BEJICHUM  TOCYJapCTBEHHOr0 WM  OOIIECTBEHHOTO  UMYIIECTBA  JOJKHO
KBaTM(UIIUPOBATHCS HE3AKOHHOE O€3BO3ME3THOE 0OpallleHue B CBOIO COOCTBEHHOCTh
Wi B COOCTBEHHOCTh JPYroro Jjulla WMYIIECTBa, HaXOASIIErocsi B MPaBOMEPHOM
BJIaJICHUM BUHOBHOT'O, KOTOPBIM B CHUITy JOJXKHOCTHBIX OOS3aHHOCTEH, JTOTOBOPHBIX
OTHOILLIECHUN WM CHEIHUAIbHOTO MOPYUYEHHs] TOCYJapCTBEHHOM WM OOIIECTBEHHOM
OpraHu3alMy OCYILIECTBISJI B OTHOLIEHWH 3TOTO MMYILECTBA IPABOMOYHUS IO
PacIOpsHKEHUIO, YIPABJICHUIO, JOCTABKE WM XPAaHEHUIO (KJIQJOBIIUK, dKCIEIUTOP,
areHT M0 CHA0KEHM IO, ITPOAaBell, KACCUp U JIpyTHe Juia)".

B nHacrosmee BpeMsi B TOJKOBAHUM MOJHOMOYHM JIUIIAa, KOTOPOMY MMYILECTBO
BBEPEHO, TPOM3ONUIM OOJIbIIME TMEpPEMEHbl, CBS3aHHbIE CO 3HAYUTEIbHBIM
paclIMpeHUEM U I[IUPOKUM TPaXKIAHCKO-TIPABOBBIM  PETYIMPOBAHUEM CAMOIO
MOHATUA TMEpeladyd HMMYLIECTBA JUIl OCYIIECTBICHHS B OTHOLICHHH HETO
nosiHoMouni. HauyHeM ¢ Toro, 4To HbIHE MOJ0KEHUSI O BBEPEHUU UYKOT0 UMYIIECTBA
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pacIpoCTpaHsIIOTCS Ha HMYLIECTBO, Haxojsuieecs B J000H, a HE TOJIBKO B
rOCyJIapCTBEHHOM WK OOIIECTBEHHOMN (hOpMe COOCTBEHHOCTH.

Pacmiupen u mnepedyeHb MOTHOMOYMM, CBHIETEIbCTBYIOIIUX O BBEPEHHUH
gyxoro wumymiectBa. Cdepa neiictBus ct. 160 YK P® ompenenena B 1. 18
noctaHoBieHus: [lnenyma BepxoBHoro Cyna P® or 27 nekabps 2007 r. N S5I:
"[IpotuBonpaBHOE 0€3BO3ME3AHOE OOpalleHHe HMYIIECTBAa, BBEPEHHOTO JIMIY, B
CBOIO MOJB3y WM MOJIb3Y APYTUX JHUL, MPUYMHUBILEE yHIepO COOCTBEHHHUKY WM
MHOMY 3aKOHHOMY BIIQJIENIbIly 3TOr0 HMYILIECTBA, JOKHO KBaTU(UIMPOBATHCS
CyJlaMy KakK MPUCBOEHHME WM pacTpara, Mpu YCIOBHUH, YTO MOXHUIIEHHOE UMYUIECTBO
HaXOJWJIOCh B MPABOMEPHOM BIIAJICHUH JIUOO BEACHHM 3TOTO JIHIA, KOTOPOE B CHUITY
JOJKHOCTHOTO WJIM MHOTO CIIy>KEOHOTO MOJIOKEHHUSI, JOTOBOPA JUOO0 CHEUaTIbHOTO
MOPYUYEHHUS OCYILLIECTBISIO MOJTHOMOYUS MO PACHOPSKEHUIO, YIPABICHUIO, T0CTABKE,
MOJIb30BAHMIO WJIM XPAaHEHUIO B OTHOILIEHUHU YYyKOTro uMmyiiectsa'. TakuMm oOpa3om, K
YEThIPEM YKa3aHHBIM BBILIE TMOJTHOMOYHUSAM, KOTOPBIE TPAJAUIIMOHHO CBSI3BIBAIOT C
MOHATHEM "BBEpPEHUE HUMYyIeCcTBA"' (pacmopsbKeHUe, YIpaBICHHE, JOCTaBKa |
xpanenue) [lnenym no0aBisieT eiie 0JIHO, OJHAKO JOBOJIBHO HIMPOKOE: MOTHOMOYHE
MOJI30BaHMSI UMYLIECTBOM.

Ha w™mo#i B3misiag, 3TO COBEpIIEHHO BepHOe pemieHue. O HeoOX0AMMOCTH
BKJIIOUEHHUS MOJIHOMOYMS MOJIb30BaHUS NMPU BBEPEHUU UMYIIECTBA s MHcCala €Ile B
2004 r. Xots B Hayke He Bce ¢ 3TuM cornacHel. Tak, B.II. Pesun, B.B. Manb1es,
A.N. boiio, B.H. BUHOKYpOB CUMTalOT, YTO BBEPEHUE MMYILECTBA O3HAYAET IO-
MpEeXKHEMY TOJBKO MepeAady JUIly MOJTHOMOYUNA XpaHEHUs, JOCTABKU, YIPABICHUS
nnn pacnopsbkenus. Ha takoi ke mosunmu crosit 1 O.@. [umos. dymaro, yTto
COBpEMEHHAs penakuus 'b
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16 ?7? BJU L Ix [1abT ocHOBaHMH AJi1 OTPAHUYUTENBHOTO TOJKOBAHUS MOHITHUS
"BBepeHue umyiiectsa". [lo1HOMOUYNE MOTB30BaHUS UMYIIIECTBOM TOKE MOXKET OBITh
B 3aKOHHOM TIOpSAJKE MEepelaHo JAPYruM JuiaM U (aKTUYECKU SBISET COOOM
BBEPEHHE CBOETO0 MMYUIIECTBAa (HE Ba)KHO, HAXOSAIIErOoCcd B COOCTBEHHOCTH WIIU
3aKOHHOM BJIQ/ICHUM) IPYTrOMY JIUILY.

H.I'. HBaHoB mnojiaraer, 4Yto MOOJHOMOYHE IIOJB30BAHUS HE MOXKET OBIThH
MIPEAOCTABICHO IIPU BBEPEHUU UMyIIecTBa. J[yMaro, 370 HenpaBuibHO. JIuiy mMoxer
OBITH BBEPEH - TIepeiaH B apeHy, HAPUMEP, aBTOMOOWIb KaK pa3 JyIsi TOT0, YTOObI
UM T0J1b30BaThes. [Ipr 3TOM MOXET OBITh MEPEAaHO TOIBKO 3TO MOTHOMOYHE. XOTS
nepeaadya BEIM B MNPOKAT M €€ HENpPaBOMEPHOE, HAPUMEDP, OTUYKICHHE B psle
CIy4aeB - KOrJa MMeja MECTO 3a0JIarOBpEMEHHO BO3HHUKIIAS 1€db Ha MPUCBOCHUE
ATOTO UMYIIECTBA - KBATU(DUIIUPYIOTCS TPATUIIMOHHO KaK MOIIIEHHUYECTBO, a HE KaK
npucBoeHue. [IpiTaeTcss pemnTh BOMPOC C OLEHKOM MOJIb30BaHUS MMYyIeCTBOM B.B.
Bexnenko, otmeuast: "OauH nuimib (GakT nepenadyn s MOJIb30BaHMS, MPOU3BOACTBA
paboT WM UCTOIb30BaHUSI B KAUECTBE ChIPbS HE 03HAYAET, YTO UMYILIECTBO BBEPEHO
B cmbiciie cT. 160 YK P®. Hannuue npaBoMouunii nmpeamnoiaraet, 4To €ro ooiaaarensb
MOXXET C OINpEAENIEHHON CTeNeHbl0 CBOOOABI MM COOCTBEHHOI'O YCMOTpPEHHS
pacnopspKaThCsl WM YIPABIISTH BEIIAMU B UHTEPECax TOro, KTO Mepeaail eMy TaKkoro
pona monHomouus”. Ho Kak yCTaHOBUTH 3Ty JOCTaTOYHYIO MEpPy COOCTBEHHOIO
YCMOTpPEHHS - HEM3BECTHO (CM. 00 3TOM J1asnee).

HexoTtopeie wuccnenoBarend MNOAACPKUBAIOT  BKJIIOYEHHUE  MOJIHOMOYHUS
MOJIb30BAHMUSI HMYILIECTBOM B TOHSITUE BBEpEeHHOro wumymlecta. Tak, H.B.
BuiHsakoBa nuieT, onpeaesiss NOHATHE BBEPEHHOTO UMYIIIECTBA: 3TO "HAXOASAIIEECS
B NPAaBOMEPHOM BJIAJCHUM JIMIA B CUJY JIOJDKHOCTHOTO WJIM MHOTO CIY>K€OHOTrO
MOJIOKEHHUS, JIOTOBOpA, CHEUAIBHOTO MOPYYEHHUS HUMYIIECTBO, B OTHOLIEHUU
KOTOPOTO JIMIIO, UM BIAJCIOLIEE, OCYLIECTBISET MOJHOMOYMS MO PaCHOPSLKEHHUIO,
yIPaBJIEHUIO, IOCTABKE, MOJIb30BAHUIO WM XPAHEHUIO U HECET OTBETCTBEHHOCTH 3a
€ro COXpaHHOCTh". ENMMHCTBEHHOE, YTO MEHSI CMYIIAET B ’TOM OMNPENIETIEHUH, TaK 3TO
MOCJIE/IHSISI OTOBOPKA - "HECET OTBETCTBEHHOCTh 33 €r0 COXPAHHOCTh' (M TO TZIe-TO Ha
WHTYUTUBHOM YPOBHE, BHSTHO apryMEHTUpoBaTh He Mory). He craner nm sta
OTOBOpKA MPEJIOTOM JJi (PAKTUUECKOTO CY)KEHMsI J1ake TeX MOJHOMOYUHN, KOTOphIE
BKJIIOYAIOTCS B TIOHSITHE BBEPEHHOI'O UMYIIECTBA TPAAUIIMOHHO?

Hanee. [lo MoeMy yOexXIe€HHIO, MEpEYEHb MOTHOMOUYUN, KOTOPHIE O3HAYAIOT
BBEpPEHHE HMYIIECTBA JIPyrOMy JIMIly, MOXET ObITb eme pacmupeH. UYyxoe
MMYIIECTBO YacTO MEpeNaeTcsl APYroMmy JIMIly, HallpuMep, B LIENSIX COBEpUICHUS B
OTHOILIEHUU HETO KaKUX-TMOO NEUCTBUM, KOTOpHIE BCE M MEPEUUCIUTh Henb3s. He
MOANAAAET HU MOJ OJHO M3 Ha3BaHHBIX [I1€HyMOM MONHOMOYMH, HAIPUMEP, PEMOHT
uMyniecTBa. M s He BM>KYy OCHOBAHUS UCKIIFOUUTH 3TO MOJIHOMOYHNE U3 IMOJTHOMOYUH,
aKKyMYJINPOBAaHHBIX BO BBEPEHUHU.

Co6ctBenno, [Inenym BepxoHoro Cyna P® u cam oT4acTu CTOMT Ha Takou
MO3ULIMM, TOCKOJBbKY, /1aBasi 3aKpbIThIM IMEepeyeHb MOJHOMOYMI, B TO K€ BpeMs
OTMEYAET, YTO UMYILIECTBO JOJKHO HAXOJIUTHCS B 3aKOHHOM BJIQJICHUU WM BEICHUU
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BUHOBHOTO. HaxoxkaeHue ummyliecTBa HE BO BIIQJICHUM, a B BEJICHUU JHIA - 3TO
MPUHIIMIIAATIEHO pa3HbIe BEIM, YacTO CHUMBOJM3UPYIOIIME Pa3HBIX CYOBEKTOB.
[Tocnennee - BeAeHUE - O3HAYAET, KaK MPABUIIO, YTO CYOBEKT OTHOCUTCSA K YHCIY
pykKoBoauTENEH (BO3MOXHO, 3TO JOKHOCTHOE Juio). Kak mnpaBwio, 3TOT
CIICIMATBHBIA CyOBEKT HE HAJEIEeH HENOCPEACTBEHHBIMU TOJHOMOYMSIMU T10
OTHOIIEHUIO K 4YyXOMY HMMYIIECTBY, OJHAKO MOXET OTAAaThb COOTBETCTBYIOIIEE
pacrnopsKeHUE CBOUM MOJIYUHEHHBIM JIUIaM, KOTOPBIM 3TO UMYILIECTBO BBEPSETCA.

COOTBETCTBEHHO, CE€MYac YK€ YBEPEHHO TOBOPAT O JIBYX Pa3HOBUIHOCTAX
cyObeKTa TMPUCBOEHUS W pacTpaThl: MAaTEPHAIBHO OTBETCTBEHHOM JIHIIE, KOTOPOMY
MMYILIECTBO BBEPSAETCS [JI OCYIIECTBICHUS TPAAUUMOHHBIX IOJHOMOYUN -
pacropspbKeHUsI, yIpaBlIeHHs, JOCTaBKH, MOJIb30BaHUS U XPAHEHUS; U JIUIE, KOTOPOE
HE SBJISICTCS MaTEpUAIbHO OTBETCTBEHHBIM, OJIHAKO MOXKET OTAaTh 00s3aTelIbHbIC
yKa3aHWsS MaTepUaIbHO OTBETCTBEHHOMY JuIly. llocienHnee BBepeHHUE MOXKET OBITH
OIPEJICNICHO KaK OIMOCPEIOBAHHOE BBEPEHUE - UEpPE3 MOAUMHEHHBIX B CHIIY 3aHATHS
PYKOBOJISIIMX TOJ>KHOCTEH.

Crporo roBops, penakuus cT. 160 YK P® He nmaer ocHOBaHWM i TaKUX
JOMYIIEHNH; HMCXOJs W3 HEe, HMMYIIECTBO JODKHO OBITh BBEPEHO BHUHOBHOMY
HenocpencTBeHHo. b.B. BommkeHkuH cripaBeyinBo 3ameyan no 3ToMmy nosoay: "Ecin
MO-MPEKHEMY CUUTATh BBEPEHHBIM TOJIBKO TO MMYIIECTBO, KOTOPOE HAXOJWJIOCH BO
BJIAJICHUU JIMIA, TO OCTAETCA BHE YTOJIOBHO-IPABOBOW OLIEHKH 3HAYUTEIHLHOE YHUCIIO
ClIydaeB, KoOrja JIMII0O C MCIOJb30BaHUEM CBOETO CIIY>KEOHOrO IOJOKEHUS
MPOTUBOINPABHO W  0€3BO3ME3JHO  3aBJaJ€BAcT YYKUM HMYIIECTBOM, HE
HAaXOJMBIIMMCSI B €ro HEMOCPEJACTBEHHOM BIIaJeHWH, HE TpubOeras mpu STOM K
oOMaHy W 370YyNOTpeOJeHUIO a0BepueM. IJTO ObLI0 Obl HempaBwibHO. [loaTomy
11eJ1IeCO00pa3HO PaCIIUPUTH TOJKOBAHHE BBEPEHHOI'O MMYIIECTBA M MPU3HATH TaKUM
MMYIIECTBO, KOTOPOE HAXOAUTCS HE TOJBKO BO BJIAJECHUH, HO U B OMNEPATUBHOM
VIOpaBICHUU JdIa (IUPEKTOpA, YOPABISIIOMIETO, 3aBEAYIOLIET0  Mara3mHOM,
HavajibHUKa 1exa U T.1.)". [loaToMy MOXXHO moaymaTh Haja mpemioxkeHuem A.lO.
®unaneHko o BkitoueHun B YK P® HoBol cTathu - cT. 160.1, npeaycmaTpuBaronien
OTBETCTBEHHOCTh 32 3HAKOMOE KOIJa-TO POCCHUHMCKOMY 3aKOHOJATENI0 XHIIECHUE
MyTEM 3JI0YTIOTPEOICHUS CITYKEOHBIM MOJI0KEHHUEM.

EcTh B Hayke ¥ pUMEpHI €Iie OOJbIINUX JOMYIICHUNA, OTHOCAIINUXCS K TIOHATHIO
BBepeHHOro umymiectsa. Hampumep, A.B. Illynsra mnonaraer, 4to B BBEPEHHOE
MMYILECTBO CJIEAYET BKJIIOYATh U OOIIYyI0 COBMECTHYIO COOCTBEHHOCTH, MOCKOJIBKY
"KaXIblii COCOOCTBEHHHK HE MOXKET OTHOCHUTBhCS B TIOJHOM Mepe K oOmei
COOCTBEHHOCTH Kak K cBoeil". TyT, KOHEUHO, €CTh HaJ 4eM IMOAyMaTh U JIaKe €CTh
OCHOBaHHUS C aBTOPOM COTJIACUTHCS XOTs Obl B yacTh. COBEPIICHHO CIPaBEJIMBO
A.B. Illynera otMeuaer, 4TO B YCIOBUSX PBIHOYHOTO OOIIECTBA MPOM3OIILIA
Tpancopmaliis (B CTOPOHY pacCHIMPEHHS BO3MOXKHOCTEH) TMOHATHS —oOmmei
COBMECTHON COOCTBEHHOCTH: "B COOCTBEHHOCTH CYNpPYroB MOTYT HaXOJIUTHCS HE
TOJIBKO TIPEAMETHI MIOBCEHEBHOTO JIMYHOTO MCIIOIb30BaHUS (TyMOOYKHU, BUIECOCHl U
T.M.), HO W WUMYIIECTBO, HMEIOIIEE KOJIOCCATbHYI) ASKOHOMHUYECKYI) IIEHHOCTH
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(mpeanpusATvsd, aKUMd U APYyrUe LEeHHble OyMarv, KOTOpbleé MOTYT 3aTparuBaTh HE
TOJIKO MHTEPECHl CYNpPyroB, HO U TpPeThUX JHI)). B mo0oM ciayyae mpaBo 10JKHO
MPEIOCTABIATh KaXIOMY CYNpPYTy KaKHe-TO CPEJCTBA 3alUThl OT 3JI0yNOTPeOIeHHI
CO CTOpPOHBI JIpyroro cymnpyra (4To pacnpoCTpaHEHO B CHILY, HalpuMep,
37I0yNOTPEOICHUS! OTHUM U3 CYIPYrOB JIKOTOJEM, HAPKOTUKAMHU U T.I1.), B TOM YHCIIE
U yroJIoBHO-mipaBoBbie. [log00HO 0O0mIE COOCTBEHHOCTH CYINPYTOB UYXUM
UMYIIECTBOM B YCIOBHUSX PBIHOYHBIX OTHOIICHUN... MOXET ObITh o001
COOCTBEHHOCTb  IOpMAMYECKMX  JHul. B Hacrosimee  Bpems  OOJbBIIYIO
pPacrpoCTPaHEHHOCTh TOJYYMIIM XHUIICHUS OOIIe COBMECTHOM WM JOJEBOU
COOCTBEHHOCTH, BBEPEHHOM XO3SICTBEHHOMY TOBApPHUIIECTBY MM OOUIECTBY
oTnenbHbIMU ero uieHamu". Ho OopoTbcsi ¢ HapylUIeHUSIMU OJHHUM U3
COCOOCTBEHHMKOB TIpaBa OOIIEH COBMECTHOM COOCTBEHHOCTH MEpaMU YTOJIOBHOTO
mpaBa ceiluac HEBO3MOXXHO B CHJIy OTpaHMYEHHOT0 OObeMa MOHHUMAaHHUS YY>KOU
COOCTBEHHOCTH; MO3TOMY YIOTPEOJEHUE aBTOPOM TEpPMHUHA "XUIIEHUE" BpAIl JH
npaBuibHO. CieayeT MEHATh YTOJIOBHBIN 3aKOH WJIM €r0 TOJKOBAHUE.

A.B. Illynpra BKJIIOYAET B MOHATHE BBEPEHHOTO UMYILECTBA U TO UMYILECTBO,
"B OTHOIICHUH KOTOPOTO y BIAACIONIETO MM JIMLA MOABISAETCA OOS3aHHOCTH IO
nepegadye €ro COOCTBEHHHMKY WJIM HWHOMY JIMIy... HAaXOAKY... O€3HaJ30pHBIX
KUBOTHBIX... KJIaJ...". Boloch, 4TO Takol MOAXOA pPa3MbIBAE€T MOHSTHE MpeaMETa
NPECTYIUICHUH MPOTUB COOCTBEHHOCTM M XHUUICHUM, U BEOET K HEBO3MOXKHOCTH
pasrpaHu4YuTh MEXAY CO000OM U TakK JIOBOJIBHO CIIO)KHO pa3rpaHUYMBaeMble
HEHACWJIbCTBEHHBIE TMOCSATATENIbCTBA HAa COOCTBEHHOCTh. A €CIM MPUHATH BO
BHMMAaHHUE, 4YTO O3TOT JK€ aBTOpP OTHOCHUT K BBEPEHHOMY HMYIIECTBY €II€ U TO
MMYLIECTBO, KOTOPOE IEpPEeAaHO B KaudyecTBEe INpeaMera 3aiima uiau Kpeauta®(598),
CIPaBEUIMBOCTh TMOCJIETHETO MOETr0 3aMe4aHusi BO3pPACTAET CTOKpaT. XOTS C
OTpEJICTIEHUEM BBEPEHHOr0 HMyIlecTBa, koTopoe naer A.B. Ilynsra B Oonee
MO3/IHEN paboTe, s B LIEJIOM CKIOHHA COTJIACUThCS: "BBEpEHHBIM (4y>KHUM) SBIISIETCS
JOCTYITHOE€ HMYIIECTBO B CBSI3M C BBIMOJIHIEMON pabOTO#l, a Takke HMMYILUECTBO,
HaxoJsIlleecss BO BJIQJCHUM WM BEACHUHU JIUIA, KOTOPOE HAJEICHO B OTHOLICHUU
TOr0 HMMYUIECTBA €ro COOCTBEHHHUKOM, COCOOCTBEHHMKOM, WHBIM 3aKOHHBIM
BJIaJIeIbLIEM, JIMOO 3aKOHOM OIpeAeSIEHHBIMU MPABOMOUYUSAMHU WU 00S3aHHOCTSAMU 10
MOJB30BAaHUI0 W (MJIM) PACHOpPsDKEHHUI0 MM'. TONBKO YIIOMHHAHUE O 3aKOHE, MHE
KaXXeTCsl, CIIMIIKOM PacCUIMpSIET MOHSITHE BBEPEHUS UMYLIECTBA.

Takum 00pa3oM, B OCHOBE BBEPEHHUS UMYILECTBA JIEKAT IPak/1aHCKO-TIPABOBbIC
WIM  TPyAOBble  (CIOy>KEOHbIE) OTHOILIEHMS, 4YTO TOJYEPKUBAECTCSI U B
BOCIIPOM3BEICHHOM BbilE 1. 18 moctanoBnenus Ilnenyma Bepxosaoro Cyna PO ot
27 nexabps 2007 r. N 51 npu yka3aHUM OCHOBAHWUW BO3HUKHOBEHUS MOJTHOMOYHWM: "B
CHWIIy JIOJDKHOCTHOTO WJIM HWHOTO CIYKeOHOro TMOJIOKEHHs, JOoroBopa Jmbo
CIEIUAIBHOTO MOPYYCHUS..." .

Hannuus oqHOro TOJNBKO JOCTYIIa BAHOBHOTO K UMYIIECTBY HEJOCTATOYHO JJIS
MPU3HAHKUS UMYILIECTBA BBEPEHHBIM BUHOBHOMY. 3aBJIaJICHUE JIUIIOM UMYILIECTBOM, K
KOTOPOMY OH MIMEET JJOCTYI B CBSI3H C BHITIONHSAEMOU paboTOl, KBaTU(PUITUPYETCS KaK
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Kpaka NpHU HaJIU4YMHU JPYTUX MPU3HAKOB 3TOr0 COCTaBa. TOYHO Tak ke mepenaya
MMYILECTBA APYTroMy JIMIYy I "TpUCMOTpa" 3a HUM, YTO YaCTO MUMEET MECTO B
OTHOIICHUSIX MEXKIYy €/iIBa 3HAKOMBIMH JIIOJbMH, OOBEIWHEHHBIMH KaKUMH-JINOO
oOcrosiTeNnbcTBaMU (HampuMep, MOMYTYUKKA HA TPAHCIOPTE), HE O3HadaeT (akra
BBEpPEHUS ~ MMYUIECTBA;  3aBIAJEHUE  HMYLIECTBOM  "TpUCMaTPUBAIOIIKUM"
pacueHnBaeTcs Kak Kpaxa. Celiyac 3TO OrOBOPEHO W B Ha3BaHHOM ITOCTAHOBJIECHUU
Ilnenyma BepxoBHoro Cyma P®: "Pemas Bompoc 00 OTrpaHUYE€HHWU COCTABOB
IIPUCBOEHUS WJIM PacTpaThl OT KPAXKH, CyJbl JOJKHBI YCTAHOBUTh HAIIMYWE Yy JULIA
BBILICYKA3aHHBIX NOJHOMOYMMI. COBEPIICHHE TAWHOIO XUIIECHUS Yy»KOTO UMYIIECTBA
JUIOM, HE O00JaJalolUM TaKUMH [OJHOMOYHUSMH, HO HMEIOIIUM JIOCTYIl K
MOXUILIEHHOMY MUMYIIIECTBY B CHIIY BBIIOJHAEMOW pabOThI UM UHBIX OOCTOSITENBCTB,
JOJKHO OBITH KBaNU(UIMpoBaHo 1o cratbe 158 YK PO" (1. 18).

@dakT BBEpEHUS HMYIIECTBA, KakK MpaBUio, O(GopmisgeTcs IOKYyMEHTAIbHO
(MpUKa3oM, pacrnopsHKEHUEM, JTOTOBOPOM, KOHTPAKTOM, M T.II.), XOTS OTCYTCTBHE
JOKYMEHTaJbHOTO O(OpMIIEHHSI HE SBISETCS MNPENSTCTBUEM Ui BO30YXKIACHUS
yroJyioBHoro gena no ct. 160 YK PO.

HNcxons w3 Toro, yro "BBEpEHHWE HMYIECTBA' MOHMMAETCS B HAyKe M Ha
MpPaKTUKE TM0-Pa3HOMY, MOXKET ObITb, HMMEET CMBICH MOAyMaTh O BKJIIOYEHUU
HETMOCPEJICTBEHHO B YTOJIOBHBIM 3aKOH ero neduHuiuu. Takue MpennoKeHus yxke
BBICKA3bIBAIOTCA B JjutTeparype. Tak, A.I'. be3BepxoB mosaraer, 4Yro TaKUM
ompeJieJIEHuEM MOTJIO Obl OBITh cienytollee: "BBepeHHbIM UMYILECTBOM B CTAaTheE... (O
MIPUCBOCHUU U pacTpare) Hacrosimero Koaekca mpu3HaeTcsi UMYIIECTBO, KOTOPOE
IepeaaHo MO 3aKOHY, JOTOBOPY WJIM MHBIM IIPABOBBIM OCHOBAHUSM, HE BIEKYLIUM
nepexoia ImpaBa COOCTBEHHOCTH, JIMIlY, HAJECJIEHHOMY B OTHOILIEHUU JAHHOTO
MMYIIECTBA MPABOMOYMIMU MO BJIA/ICHUIO, TIOJIb30BAHUIO UM PACTIOPSKEHUIO" .

6) Xapakxmepucmuxa cocmaaa.

OOBexkTHBHAs CTOPOHA 3aKIIOYAETCS B XUIIECHUH, COBEPIICHHOM CIOcoO0aMu
MIPUCBOCHUS U PACTPATHI.

[IpucBoeHne Kak CIOCOO XHUILEHHS COCTOUT B 000COOJIEHHMM BUHOBHBIM
BBEPEHHOI'0 €My HMYIIEeCTBa (BCEr0 WM KaKOW-TMOO 4YacTH) WU YCTAaHOBJIECHUM HaJ
HUM CBOETO HE3aKOHHOTO BJIaJICHUS, XOTs ObI HA KOPOTKOE BpeMs. B nprucBoeHnn Kak
dbopme XHIIEHHS JIUIIO 3aBIaJICBAET TEM MMYIIIECTBOM, KOTOPOE €My OBIJIO BBEPEHO;
NP 9TOM IMPOUCXOAUT TEPEX0j] OT MPABOMEPHOIO BIAJACHUS 3THUM HMYILECTBOM K
HEMPaBOMEPHOMY, HE3AaKOHHOMY .

[lonsTHE TIPUCBOEHHUS, PAaBHO KAaK W pacTpathl, 1aHO B M. 19 mocTraHOBIEHUS
IInenyma BepxoBuoro Cyna P® ot 27 nekabpsa 2007 r. N 51: "[IpucBoeHue cocTout
B 0€3BO3ME3JHOM, COBEPIIICHHOM C KOPBHICTHOM I1€J1bI0, MPOTUBOIIPABHOM OOpaIlleHUN
JIUIIOM BBEPEHHOTO €My MMYIIIECTBA B CBOIO MOJIb3Y MPOTUB BOJIM cOOCTBeHHUKA". Ha
MO B3IJISI/I, TAKOE TMOHATHE HUYETO He MposcHseT. bonee toro, xots Ilnenym, kak
OTMEUAJIOCh BBIIIE, HE HCIOJAB3YET [JIs ONpENCNICHUS pacTpaThl TEPMUH
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"oOparmieHue", COBEpPIICHHO HHUYTO HE MEIIAeT €My JaTh TOYHO TaKoe XKe
onpezesieHue U JUIsl pacTpaThl: U B pacTpare JIMIO 00pallaeT BBEPEHHOE UMYLIECTBO
B CBOIO TOJNIb3Y, MpoOJaBas €ro, HampuMmep, W TpucBauBass AeHbIU. W3biTne u
oOpallleHre UMYIIECTBA B CBOIO MOJB3y WU IMOJNB3Y APYTHX JIUIl - 3TO OOIIHE s
Bcex (OpM XUINCHUS XapaKTEPUCTUKU JESTHUS, a UMEHHO 3aBJIaJICHUSI UMYIIIECTBOM.
OHU HMEIOT KOHKPETHOE W pa3Hoe IMpOSBICHHE B 3aBHCHUMOCTH OT TOTO, Kakue
MMEHHO CIOCOOBI M3BATHA W OOpalleHus HMCIOJIb30Bal BUHOBHBIM. CrocoOoM B
MPUCBOCHUU BBICTYNAE€T NPHUCBOCHUE K€, HMEIOIlee CBOMM COJEp>KaHUEM, Kak
yKa3aHO BbllIe, 000CO0JEHNE YacTH BBEPEHHOI'O HMMYIIECTBA M YCTAaHOBJIEHUE HaJ
HUM Y’K€ HEIIPABOMEPHOTO BIIaJIEHUs, XOTs Obl HA HEKOTOPOE BpEMSI.

MO>KHO BBIJIETUTH TP OCHOBHBIE PA3HOBUHOCTU MIPUCBOCHHUS:

1) mpucBoeHUe - HU3BATHE HMYIIECTBA, KOTJAa COOCTBEHHHUK WJIM 3aKOHHBIN
BJIaJIeJIel] JIMIIAETCSl TOTO UMYILECTBA, KOTOPOE YK€ €My MPUHAJIEkKAN0o U ObLIO UM
nepeiaHo BUHOBHOMY paHee;

2) MpUCBOCHHME - HEBO3BpAIllCHHE HMMYIIECTBA, KOTOPOE €CTh B TEX ClIydasX,
KOI/la MCTEK CpPOK BIAJEHUS BBEPEHHBIM MMYLIECTBOM M JIMIO OTKa3bIBaCTCS
BO3BpATUTh €rO0;

3) nIpUCBOCHUE - yJIep)KaHHE UMYIIECTBA. 3/1€Ch COOCTBEHHUK WJIM 3aKOHHBIN
BIIQJICNICIl HE TMepefaeT 3apaHee BHHOBHOMY KOHKPETHOE HMMYIIECTBO M3 CBOETO
BJIQJICHUS; OJHAKO OH HAJENseT BUHOBHOTO IOJHOMOYHSMU IO TOJYYEHHUIO
UMYIIECTBa, KOTOPOE [OJDKHO OBITh Jajee eMy IMepelaHo BUHOBHBIM (Croga
OTHOCUTCS, HAIIpUMep, MOJyYCHHE JCHET 3a Mpoe3] B TPAHCIOPTE KACCUPOM WIIH
YIOJHOMOYEHHBIM Ha TO BoJuTeneM). B mo0om omucaHHOM ciiydae MpaBOMEpPHOE
BJIa/ICHHE UMYIIECTBOM MEPEXOJUT B HEPABOMEPHOE.

[IpucBoeHHE OKOHYEHO, KOTJa 4YYyXXO€ BBEPEHHOE UMYIIECTBO H3BITO
BUHOBHBIM W Yy HEro UMEETCS peallbHasg BO3MOXKHOCTh IIOJIb30BAThCS WM
pacmopsKaThCs UM 110 CBOEMY YCMOTPEHHUIO.

JlanpHelimasi cynp0a ASTOTO HMMYIIECTBA OCTAeTCS 3a paMKaMH COCTaBa
MPUCBOCHUS: BUHOBHBIA MOXET NpoAaTh, MOJAPUTh, HCTPATUTh MU T.I. 3TO
MMYIIECTBO, HA KBATHU(PHUKALIMIO COACSIHHOI'O 3TO HE MOBIIUSIET.

CoBepIlIeHHO BEpHO ONpeNeNsieT MOMEHT OKOHYaHus NpucBoeHus llinenym
BepxoBHoro Cyna P® B n. 19 nocranosinenust ot 27 pexabps 2007 r. N S5I:
"IIpucBOCHHE CUMTAETCS OKOHYEHHBIM IMPECTYIUICHHEM C TOTO MOMEHTa, KOTJa
3aKOHHOE BIIaJICHUE BBEPEHHBIM JIUIly UMYIIECTBOM CTaJO MPOTUBOMPABHBIM M 3TO
JUII0 HA4YajJo COBepIIaTh JACHCTBHS, HANpaBIIEHHbIE Ha OOpaIleHHe YKa3aHHOTO
MMYIIECTBA B CBOIO MOJB3y (HampuMmep, ¢ MOMEHTa, KOTJa JIMIO MyTeM TMOJyiora
CKpBIBa€T HAJIMYME y HEr0 BBEPEHHOI'O MMYIIECTBA, MJIM C MOMEHTA HEUCIOJHEHUS
00s13aHHOCTH JIUIIa TIOMECTUTHh Ha OAHKOBCKHM CYET COOCTBEHHHUKA BBEPEHHBIC ITOMY
Uy JeHexHbie cpeacta)’. [IpaBaa, HEMb3st HE 3aMETUTh, YTO B ATOM IOJIOKEHUH
COJIEP>KUTCSA, TIO CYTH, €IIE OJTHO - ¥ MPABUIILHOE - ONpeielieHre IprucBoeHus. Bee Obl
HUYETO0, HO JIEJI0 B TOM, YTO OHO BXOJHUT B MIPOTUBOPEUNE C TEM, KOTOPOE JaHO BHIIIIE
B TOM J>X€ MYHKTE IOCTAHOBJICHHUS TEpell IMOJOKEHHEM O MOMEHTE OKOHYAHUS
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MPUCBOEHHUA: CHauana [lneHym mpoBo3riamiaer, 4To MPUCBOEHUE - 3TO oOpalieHue
MMYILECTBA B CBOIO TIOJIb3Y, a 3aTe€M YyBEpseT, 4TO (aKkTU4YeCKH oOpalleHus B
IIPUCBOCHUHN HET, €CTh TOJBKO HENPABOMEPHOE 3aBJIAJICHUE YYKUM HMYIIECTBOM C
JEUCTBUSIMU, HAIPABICHHBIMU HAa OOpallleHHeE.

PacTpata mpeacrtaBisieT coOOi Takod Croco0 U3BATUS U (WIK) OOpalieHUs
qy’KOr0O HMYULIECTBA, NPH KOTOPOM BHHOBHOE JIMIO HE YCTaHABIMBAECT HAaJ
BBEPEHHBIM HMYIIECTBOM CBOETO HEMPABOMEPHOIO BIAJACHUS JaXe€ HAa KOPOTKOE
BpeMs, a 1) moTpedisieT ero (Kak mpaBuiio, 3TO MPOAYKTHI MUTAHUS) WU 2) peaTu3yeT
€ro HEMmoCPEACTBEHHO U3 MPaBOMEPHOTO BIAJIEHUs: a) 00palasi B CBOIO MOJIb3y WIH
MOJIb3Y JPYTHUX JIAI JEHBIM WM WHOE HMYLIECTBO, MOCTYNMBIIME B YIUIATy 3a
MMYIIECTBO BBEPEHHOE, WM 0) MOJIb3YSICh YCIYyraMyd HEMMYIIECTBEHHOTO XapakTepa,
3a KOTOpbI€ OBLIO 3amjiau€HO BBEpEeHHbIM uMmyiecTBoM. [lnenym Bepxosnoro Cyna
P® B 1. 19 nocranosnenust ot 27 nexkadbps 2007 r. N 51 tak omnpezaenser pacTpary:
"Kak pacTtpara MODKHBI KBaTU(UIIUPOBATHCS MPOTUBONPABHBIC JEHCTBUS JIUIIA,
KOTOPO€ B KOPBICTHBIX LIENSAX MCTPATUIIO BBEPEHHOE €My MMYIIECTBO IPOTHUB BOJU
COOCTBEHHHKA IyTeM MOTPeOJEHUS 3TOr0 HMYILIECTBA, €ro pPacXoJl0OBaHUS WIH
nepeladyu Jpyrum Jimmam" .

B pactpare kak ¢dopme XwuiieHus, TakuM oOpa3oM, OTCYTCTBYET MEPEXO] OT
MPAaBOMEPHOTO BJIAJICHUS] BBEPEHHBIM HMYIIECTBOM K HempaBoMepHoMy. JIuiio
MIPAaBOMEPHO BJAJEET BBEPEHHBIM HMYIIECTBOM, COBEPLIAET €ro OTUYXICHHE U
MOJIy4yaeT B HENPAaBOMEPHOE BIAJICHUE YK€ JAPYro€ HUMYILIECTBO WU HCIOIb3YET
MaTepUaIbHyI0 CYIIHOCTh BBEPEHHOTO MMYIIECTBA ISl OIJIAThl KAKUX-TUOO CBOMX
noTpedHOCTEH, B TOM YHUCIE€ M JMIIEHHBIX BelHOM ¢opMbl (OrjaTa, HampuMep,
OKa3aHHBIX TPAHCHOPTHBIX, CTPOUTENBbHBIX W JPYrHX yciayr win padot). Hembzs
cornmacutbcss ¢ A.JO. @unaHeHKo, KOTOpbId oOOpamaer BHUMaHue "Ha
JUCKYCCUOHHOCTh OTHECEHUsI K pacTpaTe MNpoJaxud U OOMEHa BBEPEHHOTO
MMYIIECTBA, IMOCKOJbKY IMpU MPOAAKE M OOMEHE BBEPEHHOE HMYLIECTBO HE
pacTpauMBaeTCs U BUHOBHBIM MPUOOPETAET €ro CTOMMOCTHBIM SKBUBAJEHT B BHJIE
JICHET WJM JIPYyrOro MMYIIECTBA, HAJl KOTOPHIMU YCTAHABIMBAET CBOE HE3AKOHHOE
BIaJieHHeE... Takue npojaxy win oOMeH HeoOX0JUMO MPU3HABATh PUCBOECHUEM, a HE
pactparoii”. IIpucBanBaeTcst B ONMMCAaHHBIX YCIOBHSIX COBCEM APYro€ MMYLIECTBO, HE
TO, KOTOPOE JIUILY BBEPSIIOCH.

B nuteparype BepHO OTMEHAETCs, YTO B pacTpaTe HA4YaI0 U OKOHYAHUE JESIHUS
4acTo "CIIMBAIOTCA B €AMHBIN aKT OTUYXIEHUS MOXUIAEMOT0 UMYILIECTBA " .

Pactpara oOkoHuUeHa, KOrJa 4y»XO€ BBEPEHHOE MMYIIECTBO OTUYkKACHO
BUHOBHBIM W3 MPABOMEPHOTO BIIAJICHUSI U Y HErOo MMEETCsl peaibHas BO3MOKHOCTh
MOJI30BATHCSI WM PACHOPSDKATHCS MO CBOEMY YCMOTPEHHUIO IMOJYYEHHBIM B3aMEH
MMYLIECTBOM HWJIM MPEJOCTABICHHBIMM 332 BBEPEHHOE HWMYLIECTBO YyCIyraMmy,
BBITIOJIHEHHBIMH pa0OTaMu U T.II.

Ha moii B3r1si;, MOMEHT OKOHYAHHMS pAcTPaThl TOJKYETCS B YKAa3aHHOM BBIILIE
nocraHoBieHuu [lneHyma HETOUHO M HE Bcerga BepHO: "PacTpaTy ciielyeT cuuTaTh
OKOHYEHHBIM MPECTYIUICHHEM C MOMEHTa MPOTUBONPABHOIO  M3AEPIKAHUS
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BBEPEHHOI0 MMYIIECTBa (€ro MOTpPeOJICHUs, U3PACXOAOBAHUS WM OTUYKICHHUS)"
(1. 19), 3a UCKITIOYEHHEM CUTyal[uil TOTPEOJIEHUS UyKOTO0 UMYIIeCTBa. 371€Ch MOMEHT
OKOHYAHUS pacTpaThl COBNAJAET C MOMEHTOM M3JepxaHus - noTpednenus. Yto xe
KacaeTcsl IPYruxX BApUAHTOB M3EP)KAHMs, TO CaM €r0 MOMEHT BO MHOTHX ClydYasXx,
o-MoeMy, OyJ€T CBUJIETEILCTBOBATH JIMILIb O MOKYIIEHUH Ha pacTpary (Hampumep,
MOMEHT 3aJIE€pKaHNsI IPU OTIPABKE WK OTIPY3KE YaCTH BBEPEHHOTO MMYLIECTBA JUJIs
HEIMPAaBOMEPHOTO ¥ KOPBICTHOI'O 3aBJaJCHUS AEHbIaMU 32 HETO).

Hcxons W3 W3JI0KEHHOTO, MPUCBOEHHE U pacTpara NpeaCcTaBisIOT coOou
caMoCTOSITENIbHbIE (POPMBI  XUILEHUS, KOTOpblE OTIMYAIOTCS ApYyr OT JApyra
CJIEAYIOIINMU NPU3HAKAMMU:

1) B IpuCBOEHUM BCETIa UMEET MECTO IMEPEXOJ OT MPABOMEPHOIO BIAJCHUSA
BBEPEHHBIM HMMYIIECTBOM K HEMpPAaBOMEPHOMY. B pactpaTe OH OTCYTCTBYET, JIMIIO
BJIaJICET BBEPEHHBIM UMYLIECTBOM TOJIBKO PABOMEPHO;

2) MOMEHTBI OKOHYAHHMsI MPUCBOCHUS U pacTpaThl He coBnajaiot. [IpucBoenue
OKOHYEHO, KOIJa HaJ BBEPEHHBIM HMYIIECTBOM YCTaHOBJIIEHO HEIPABOMEPHOE
BJIaJICHUE; PacTpaTa - KOrja BBEPEHHOE UMYIIIECTBO OTUYKAECHO BUHOBHBIM;

3) pasHMIIa B MOMEHTE OKOHYAHHUs XHWIICHUN BIJIEYET pPA3HULY B Kpyre
BO3MOXKHBIX  COYYaCTHHKOB W  pasHUIly B  KBaIU(PUKANUUA  HEKOTOPHIX
MPUKOCHOBEHHBIX K XMUIIECHHIO AeiicTBUi. [IpnoOperenre uIom yxe npucBOEHHOTO
MMYILECTBA MPU OCO3HAHUM (paKTa €ro MPeCcTYMHOr0 HAXOXKIEHUS y BUHOBHOTO Oe3
paHee yCTaHOBJIEHHOW JOTOBOPEHHOCTU 00 3TOM COYYacCTHEM HE SIBISIETCS U MOKET
BJI€Ub YTOJIOBHYIO OTBETCTBEHHOCTH 1O CT. 175 YK P® - nmpuobperenue umyiecrna,
3aBeIOMO JOOBITOTO MPECTYNHBIM IyTeM. [Iprobperenne umyiecTa, peaauzyeMoro
BHHOBHBIM B PacTpare, MPU OCO3HAHUM NPECTYITHOIO XapaKTepa OTUYKICHUS €CTh HE
YTO MHOE, KaK coydacTue B pacTpare B (hopMe MOCOOHMYECTBA M, COOTBETCTBEHHO,
BJICYET YTOJIOBHYIO OTBETCTBEHHOCTH 1O cT. 33, 160 YK PO.

[IpucBoeHrE HE NMPENIECTBYET pacTpaTe, U pacTpara HE SABISIETCA JECUCTBUEM,
CJIEAYIOLINM 32 IIPUCBOCHUEM.

B nayxke Bompoc o pa3rpaHu4eHUU IPUCBOEHUS U PACTPAThl OTHOCUTCS K YUCITY
IMCKYCCUOHHBIX. Tak, coBepuieHHO HemnocnenoBarenbHa nounus C.M. Ynespko. C
OJIHOW CTOPOHBI, OH OTMEYAET, YTO OTIMYHE MPUCBOEHUS OT PacTpaTbl COCTOUT B
HaJU4YUU WIM OTCYTCTBUM Y BHHOBHOTO MOXHILAEMOr0 HMMYIIECTBA B MOMEHT
OKOHYaHMS xulleHus. OAHAKO yKe B CIIEIYIOIEM MPEUIOKEHNH 3asaBiseT: "PacTparta
paHee y>Xe MPUCBOCHHOTO UMYIIIECTBA HE MEHSET (POpPMY XHUIIEHUS ¢ IPUCBOCHUS Ha
pactpary, u Hao0opoT".

N.A. Ko3zauenko, mpejiararoniyii NpuMEpHO T€ K€ MOHSTHUS MPUCBOCHUS U
pacTpaTsl, 4TO JAaHbl MHOM, OrOBapUBaEcT, OJHAKO, cienymluee: "PacTpara sBisercs
Kak Obl MOCJEIYIONIMM HEMPEPHIBAIOIIMMCS 3TAlOM MPECTyHNHOU AEsITeIbHOCTH
BHUHOBHOTO, IPUCBOUBIIETO UyKO€ UMYIIECTBO. 3 3TOTO BBHITEKAET €€ CPABHUTEIBHO
OonpIas 00IIeCTBEHHAS OMACHOCTD, OTpeAesieMas TIIaBHBIM 00pa3oM TPYIHOCTIMH,
a T0/IYac U HEBO3MOXKHOCTHIO BO3MEIIECHUS MATEPUATIBHOTO yIliepOa, TPUUUHEHHOTO
xunieHneM nytem pactpatel”. A.H. UrnaToB pasgensit 3Ty Touky 3penus: "Pactpara -
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Kak Obl CIENyIIMid 3Tanm Mocie NOpucBoeHus. [ Toro 4YToObl pacTpaTUTh
MMYLIECTBO, €r0 CHa4yaJla Hy>KHO IPHUCBOUTH . 110 CyTH, Ha Tako#l ke MO3UIUU CTOUT
n A.W. Papor, ¢ TOW TOJIBKO pa3HULICH, YTO OH CHEUHUAIBHO HE MOJAYEPKUBAET, YTO
pactpata cienyer 3a mnpucBoeHueM: 'lIprCBOEHHOE HKMYIIECTBO MPOAOJIKAET
HaxXOJIUThCS B PACHOPSKEHUH BUHOBHOTO, OHO €II€ HE OTYYKJIEHO U HE OTpeOIeHO"
(BeiaennieHo MHoul. - H.JL). W npmanee: "B oTiamuume OT NpPHUCBOEHHUS, KOTOpPOE
XapaKTepu3yeTcs KaK yJep:KaHue 4y»oro UMyIIecTBa, pacTpara MpeIcTaBiseT co0oi
n3Aep>KaHue 3Toro uMmyiectsa” (BoiaeneHo MHou. - H.JL.).

['JJI. Kpurep oTmeyana, 4YTO NPUCBOCHHE €CThb B TOM Clly4yae, 'eclid
MIPUCBOCHHOE UMYIIECTBO UMEETCSI B HATYPAJIbHOM BHUJI€ M MOXKET ObITH BO3BPAILIEHO
coOCTBeHHHUKY", "pacTpaTa B Cy/IcOHOM MPaKTUKE BMEHSETCS B TOM CiIydae, Korja Ha
MOMEHT pacclieIOBaHMsl YTOJIOBHOTO JieJa HMYIIEeCTBa Yy BHHOBHOIO HET U
COOCTBEHHUKY MOXET ObITh KOMIIEHCHPOBAaHA TOJBKO €ro croumoctsh'. [lo MHeHuIo
3.A. HesnamoBoO#, "walie BCEro MNPUCBOCHHUE SBISETCS MEPBOHAYAIBHBIM ASTaIOM
pacTpatel, u00, MpeXae YeM OTUyKIaTh WU MOTPeOdsATh HMYIIECTBO, €ro
HeoOxoauMo 000cobuTh. OpHAKO TMPUCBOCHHE KakK CcaMOCTOsSTeNlbHas dopma
XMIIEHUS MOXET UMETh MECTO B TOM Cilyyae, Korja 000coOJeHHOe, yAepKUBAEMOE
MMYIIECTBO Ha MOMEHT BO30Y’KJIEHHSI YrOJOBHOTO J€jia UMEETCS B HaTypajJbHOM
BHJI€, MOJKET ObITh U3BATO Y MPECTYIIHUKA U BO3BPAILIEHO COOCTBEHHUKY. PacTpaTa B
CyleOHOW TpakTUKE BMEHSETCS B TOM Ciyyae, KOIrJla Ha MOMEHT pacciel0BaHUs
YTOJOBHOTO Ji€lla MMYIIECTBA y BHUHOBHOIO HET W COOCTBEHHHUKY MOXKET OBITh
KOMIIEHCHUPOBaHa TOJIbKO €r0 CTOMMOCTB".

A.B. bpuumanTtoB 1 M. A. Kienuikuii rmonarator, 4to pactpara u MpUCBOEHUE
- 3T0 eauHast ¢opMa (crocob) XUIIEHHS, MOCKOIbKY B PEATbHOCTH OHU CHUJIBHO
neperieTeHsl. "K npuMepy, JIMIO MOXET MPUCBOUTH BBEPEHHOE MMYIIECTBO, a IO
MPOIIECTBUM HEKOTOPOTO BpEMEHU (IHS, IBYX-TpEX IHEH, HENEeNH) HadaTh €ro
€XKEAHEBHYIO CHCTEMAaTHYECKYyI0 pacnpojaxy. OTrpaHuyeHHe MPUCBOCHUS OT
pacTpaTbl IpH TaKUX OOCTOATENbCTBAX 3aTPYJHUTEIBHO W OYyHIEeT, MO CYIIECTBY,
HCKYCCTBEHHBIM OTTPaHUYECHHUEM".

Takou Mmoaxon, BO-NEPBBIX, JIMIIAET IIPUCBOCHUE 3HAYECHUS CAMOCTOSTEIBHON
(hOopMBI XUIIIEHUS], YTO caMo 10 cebe eBa JIn COOTBETCTBYET OyKBE 3aKOHA (XOTs OHA
JlajieKa OT COBEPIIEHCTBA), a BO-BTOPBIX, TO-MOEMY, HEBEPEH U M0 cyiectBy. [locne
TOTO Kak MPUCBOCHHE OKOHYEHO, a0COJIOTHO HE BAXKHO IS KBaTu(UKAIMH, KaK
BUHOBHBIA PACTIOPSAIUTCS UyKUM MUMYILIECTBOM; OH BIIOJHE MOXET €ro MOTPaTUTh, U,
TakuM 00pa3oM, MpU BO3MEILIEHUH BpEeJa BO3MOXKHBI TE€ K€ CIIOXKHOCTH, YTO U TpHU
pactpare. IloaToMy s He BUXY OCHOBaHUN [JIsi TpPU3HAHUSA pacTpaThl OoJiee
OOIIIECTBEHHO OMacHOW (OpMON XHIINEHHS, C OJHOM CTOPOHBI, M 3aBUCSIICH OT
IIPUCBOEHNUA - ¢ Apyrou. [IpucBoeHne m pactpara - COBEPIIEHHO CaMOCTOSITEIIbHbBIE
dbopmbr xumienus. b.B. Bomkenkun nucan: "llocnenyrommue (mocie MpUCBOCHHUS. -
H.JI.) ne¥icTBHs ¢ MPUCBOEGHHBIM HUMYIIECTBOM, €T0 PacXo/I0BaHUE, MOTpeOIeHUE U
T.Il. FOPUJIMYECKOTO 3HAYEHHUSI HE MMEIOT, IPUCBOCHUE HE MEepepacTaeT B pacTpary'.
"B npotuBHOM citydae, - 100aBis1 oueHb TouHO FO. . JIsmyHOB, - MBI IOJ>KHBI ObLIN
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Obl MPU3HATH COBOKYIHOCTH JIByX CAMOCTOSATENbHBIX aKTOB XWILEHHUS... HEeT HyXIbl
TOBOPUTH O TOM, YTO NOJOOHOE pEelIeHUEe - IOPUIAMYECKUN nonsens, T.€. MOJHAs
o6eccmpiciuia’. U nmanee: "K ckazaHHOMY MOXXHO JUIIb J00ABUTH, YTO C TOUYKH
3peHHUsT U TpeOOBaHUM 3aKOHA, W YTOJOBHO-NPABOBOM OILIEHKHU, U JJIEMEHTApHOMU
(bopManbHOM JIOTUKH OJTHU U T€ K€ MPEAMETHI HENb3sl OJTHOBPEMEHHO U MPUCBOUTH, U
pacTpatuth .

JIBOMCTBEHHYIO TO3UIMIO B HAYKE 110 3TOMY Bonpocy 3anumaet JI.JI. ['ayxman.
C onHOW CTOPOHBI, OH MHIIET TO K€, YTO U CTOPOHHHUKU TOYKH 3PEHUS, COIJIACHO
KOTOpOM pacTpaTa cieayeT 3a npucBoeHueMm: "OTIMYaromMM ITPUCBOCHUE OT
pacTpaTsl MPU3HAKOM SIBISETCS HAXO0XKACHUE (HEHAXOXKICHHE) HWMYIIECTBA Y
BHHOBHOTO B MOMEHT OKOHYaHus xuiueHuss". C Jpyroil CTOpPOHBI, HUXKE OH
yTBEPKAAE€T, YTO HEBEpHA KOHIENIMS O TOM, YTO pacTpare Henu30eKHO
npeamectByer npucBoenue. JI.J[. T'ayxman panee 3awmodaeT: (opma XuIeHUs
omnpeaessieTcss Ha MOMEHT okoHuaHusi xuieHus*(620). He mymaro, 4yTto mogoOHBIN
MOJXO0Jl K MOMEHTY OKOHYAHMSI MPECTYIUICHUS] MOXKET ObITh COYTEH KOPPEKTHBIM U
BepHbIM. Bo TnaBe yria 3aech SBHO JEXKUT OOBEKTHBHOE BMEHEHHE, UTO
MPOTUBOPEUYUT IPUHIMIIAM BUHBI U 3aKOHHOCTH YT'OJIOBHOTO ITpaBa.

B nuteparype gaBHO mpeasiaraeTcs OTKa3aTbCs OT MOHSTHM WIM OT OJHOM U3
cymectBytonux B ¢T. 160 YK P® ¢opm - npucBoeHust Wim pacTparthl - B CBSI3U C UX
OJIM30CTHIO WM CPOPMYIHPOBATH MTOHATHE ITOU (HOPMBI XUIICHUS MHAYE, HAITPUMED
CIeayIoUUM o0pa3oM: "XHIIEHHE UMYIIECTBA, BBEPEHHOTO BUHOBHOMY". Sl HE TOTOBa
COTJIaCUTBCS HU C OJIHUM W3 TPUBEACHHBIX TMOJOXKEHUH, OJHAKO, O€3yCIIOBHO,
clelyeT moJayMaTh HaJ TeM, Kak ciejlaTh Ooyiee MOHSTHBIM 3aKOH U Oojiee JerKuM
IIPaBONPUMEHEHNE.

Ha mpaktuke wWHOTIAa BO3HMKAET BOIMPOC O TOM, KakK KBaTU(UIUPOBATH
JNEUCTBUS JIMIA, COBEPIIMBILIETO OJHOBPEMEHHO U TPUCBOCHHME, M pacTpary B
OTHOILEHUHA TOTO HMYILIECTBA, KOTOPOE €My ObUIO BBEPEHO (pa3HbIX €ro yacTew,
pasymeercs). Bugumo, B 3TOM ciyyae pedb JAOKHA HUATH O MPOJOJIKAEMOM
xunieHnu. PazpscHenus no 3Tomy Borpocy nansl [lnenymom Bepxosnoro Cyna PO B
n. 19 nocranosnenus ot 27 nexabpst 2007 r. N 51: "B Tom cimydae, xorga JUIo
COBEPIIAET C €IUHBIM YMBICIIOM XMIICHUE BBEPEHHOI'O0 €My MMYILIECTBA, OJHA YaCTh
KOTOPOTO UM NPHUCBAMBAETCS, a JApyras 4acTb 3TOTO MMYILECTBA pacTpaurBaeTcs,
COJICSTHHOE HEe 00pa3yeT COBOKYITHOCTHU MPECTYIUICHH" .

CyObeKTUBHasl CTOPOHA U IPUCBOCHUS, U PACTPATHI XapaKTEPU3YyETCs MPSMbIM
YMBICJIOM U KOPBICTHOM LENBIO.

B BhlimeHazBaHHOM TnocTaHOBieHUM [lneHyma cheumanbHO oOpaiaercs
BHMMAaHUE Ha DJIEMEHTHI YMBbICIA B NPUCBOEHUU U pacTpate: "Paspemas Bompoc o
HAJIMYMU B JIETHUM COCTaBa XMINEHUA B (pOpME MPUCBOEHUS WIM PaCTpathl, CyA
JOJDKEH YCTAHOBUTH OOCTOSITENBCTBA, MOATBEPKIAIOIINE, UYTO YMBICIOM JHUIA
OXBaTBIBAJICS POTHUBOIPABHBIN, 0€3BO3ME3HBIN XapaKTep JACHUCTBUN, COBEPIIAEMBIX
C LETbI0 O0OpaTUTh BBEPEHHOE €My MMYIIECTBO B CBOIO IMOJIb3Y WJIU MOJB3Y JIPYTUX
nul. HanpaBieHHOCTh yMbICHa B KaXXOM MOJO0HOM Ciyyae JOJKHA OMPEeHsaThCA
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CYJIOM HUCXO/Isl U3 KOHKPETHBIX OOCTOSITENIbCTB JI€JIa, HAPUMEP TaKUX, KaK HATUYUE Y
Juna pealbHOM BO3MOXKHOCTH BO3BPAaTUTh HMMYIIECTBO €ro COOCTBEHHUKY,
COBEpILICHUE UM TMOMNBITOK MyTEM IMOAJIOTa WKW JIPYTUM CIIOCOOOM CKPBITh CBOH
nevctBus. Ilpu 3TOM cylaM HEOOXOAUMO YUUTBHIBATh, YTO YACTUYHOE BO3MEIICHUE
yiiep0a moTepIeBlIeMy caMO Mo ce0e He MOXKET CBUAECTEIbCTBOBATh 00 OTCYTCTBUU
y JMIa yMbIC/Ia HAa MPUCBOCHHUE WIIM pacTpaTy BBEPEHHOIro eMmy umyiectsa" (m. 20).
Y MeHs BBI3BIBA€T KAaTETOPUYECKOE Hecorjacue ykasanue IlnmeHyma Ha
JIOKA3aTeNIbCTBO YMBIC/IA XHILIEHHUS MOCPEACTBOM JOKA3bIBAHMS HAIMYMS Yy JIULIA
pearbHON BO3MO>KHOCTH BO3BPaTUTh UMYIIECTBO €0 COOCTBEHHUKY. B nmpucBoeHuu B
MOJABIAOMIEM OOJBIIMHCTBE CUTyallMil y JHIAa €CTb BO3MOXXHOCTb BEpPHYTh
MOXMIIIEHHOE, PaBHO KaK M B Kpake€ WM MOIICHHUYECTBE, Hampumep. Taxas
BO3MOKHOCTh HE MOXET W HEe JOJKHA HHUYEro pemaTh B KOHcTaranuu (akra
XUILEHUS; TeM O0JIee YTO OHA JIEKUT 3a MpeesiaMi OKOHYEHHOTO XUILEHUSI.

CyObeKT NpUCBOEHUSI M pacTpaThl - CHEHUAIbHBIA: JHUIO, KOTOPOMY
MMYIIECTBO ObII0 BBepeHO. COBEpIIEHHO BEPHO OTMEUaeTCs B 1. 22 yKa3aHHOTO
MOCTaHOBJIEHUA: 'VcnomHUTENEM NPUCBOEHUS WIM PacTpaTbl MOXET SBIIATHCS
TOJIBKO JIUIO0, KOTOPOMY 4YYyKO€ HMYILIECTBO OBLIO BBEPEHO IOPUIWYECKUM WIH
(GU3MUECKUM JUIIOM Ha 3aKOHHOM OCHOBAaHUHU C OMNPENEICHHOW IENbI0 MO0 IS
onpeaeeHHoN nearenbHocTH. Mcxons u3 monokenuid yactu 4 crarbu 34 YK PO
auna, He oOnajarolniye yKa3aHHbBIMU IpPU3HAKaMH  CHEIUAIBHOTO CyObeKTa
MPUCBOCHUS WJIM PAcTpaTbl, HO HEMOCPEIACTBEHHO Y4YAaCTBOBABIIME B XHUIICHUU
MMYILECTBA COIJIACHO MPEIBAPUTEIBHON JTOTOBOPEHHOCTH C JIMIIOM, KOTOPOMY 3TO
MMYLIECTBO BBEPEHO, JOJKHBI HECTH YTOJIOBHYIKO OTBETCTBEHHOCTH IO CTaThe 33 U
cratee 160 YK P® B kauecTBe OpraHu3aToOpOB, MOACTPEKATENCH WM TOCOOHUKOB".

CyObEeKTOM MOXET OBbITh M YACTHOE JIUIIO, OJYy4YHUBIIEE OT COOCTBEHHUKA WU
3aKOHHOTO BJIaJElblia ONPECICHHBIE TOTHOMOYHUS B OTHOIICHUHU UMyllecTBa. MIm B
HEKOTOPBIX CIydasx MOXKET ObITh U JIUIIO, BHITIONHSIOIIEE YIIpaBleHYeCKrue (PyHKIINH
B KOMMEpPYECKOW WJIM HWHOM OpraHus3aluu, U JAOKHOCTHOE Jsuio. Eciu oHO
UCIIOJIb3YEeT B XUILEHUHU CBOE CITYKEOHOE MOJIOKEHUE, COASTHHOE KBATU(PUIIUPYETCS
o 4. 3 cr. 160.

BaxxHbIM ¥ MO3BOJSIONIMM YAaCTUYHO PEHIUTh BOMPOC 00 OTTpaHUYECHUU
MPUCBOEHUA WM  pacTparbl OT MOIICHHUYECTBA, SBJISETCA  pa3bSICHEHUE
BbllIeHa3BaHHOTO [lnenyma no cyobekty cr. 160 YK P®: "llpusnak coBepiieHus
MPECTYIUICHUSI C MCIOJb30BAHUEM CBOETO CIIyKEOHOTO MOJIOKEHUS OTCYTCTBYET B
cily4ae TMPHUCBOCHMS WM PACTpaThl MpUHAAIEKAIIEro (HU3HUUECKOMY JHUIly (B TOM
YUCIIe UHAUBUIYAJIbHOMY IIPEANPUHUMATEINO 0€3 00pa30BaHus IOPUIUYECKOTO JTUIIA)
HMMYILECTBA, KOTOPOE OBLJIO BBEPEHO UM JIpyromMy (U3MUECKOMY JHUIy HA OCHOBaHHUU
IPAXKJIaHCKO-TIPABOBBIX JOTOBOPOB apeH[bl, MOJApsiAa, KOMHUCCHHU, IEPEBO3KH,
XpaHEHUs U JIp. WIM TPYJOBOTO JOTOBOpa. YKa3aHHBbIE ACHCTBUS OXBaThIBAIOTCS
yacteto 1 crarem 160 YK P®, eciu B COAECIHHOM HE COJEPKUTCS HHBIX
KBUTU(DUIMPYIONIUX MTPU3HAKOB, MPETyCMOTPEHHBIX 3TOM cTatheld” (I1. 24).

111



6) Omauuue npuceoerus u pacmpanibl Om CMENCHbIX COCMABOE npecmynﬂenud;

[IpucBoenue (pactpara) u kpaxa. HekoTopoe HMX CXOACTBO 3aKIIOYAETCSA B
CTpPEMJIEHUM BHHOBHOI'O COXpPaHUTh B TailHe (haKT HEMPaBOMEPHOTO 3aBiaJIeHUs
uMmyniectBoM. OJHAKO €cii B NIPUCBOEHUM M pacTpaTe HMMYIIECTBO BBEPEHO
BHHOBHOMY, TO B KPaX€ OH MOKET UMETH JIMIIb JOCTYII K HEMY JUISl OCYIECTBICHUS
TeXHUYECKNX (YHKUIUN, Hampumep: i TOTPY3KHM HUMYIIECTBA, INEpEeHoca ero B
kakoe-mibo mMecto u T. 4. O0 sToM roBoputcs B 1. 18 moctaHoBieHus I[lnenyma
BepxoBuoro Cyna P® ot 27 nexabps 2007 r. N 51.

[IpucBoenue (pactpara) U MOIIEHHHYECTBO. [IpumeudarenbHo, 4TO MpodieMa
pasrpaHUYeHUs] YyKa3aHHBIX MPECTYIUICHWM CYIIECTBYET W A JPYTMX CTpaH,
KOHEYHO Oym3kux Poccuu 1o MCTOpUM COBMECTHOIO CYILIECTBOBAaHUS B pPaMKax
ogHOro rocymapcrea. Tak, B. Xwmmora numer B OTHOIIEHWH YTOJOBHOTO
3akoHomarenbcTBa PecnyOnuku benmapych: "Ha mpakTuke 3a4acTyro pasrpaHUYUTh
NPUCBOCHHE JHUOO pacTpaTy OT XHILIEHUS IMyTeM 3JI0yHOoTpeOJieHus: JI0BEpHEM
(MOILIEHHUYECTB) WU OT KPa)KU HE TaK MPOCTO".

[Ipobnema 3akmiovaercss B clenyiomeM. Bo Bpemsi JOEHCTBHS COBETCKHUX
YTOJIOBHBIX KOJIEKCOB MPUCBOCHHUE U pacTpaTa ObLTM BO3MOKHBI TOJIBKO B OTHOLIEHUHU
rOCy/IapCTBEHHOTO WM OOILIECTBEHHOTO MMYILECTBA, a CaMO MOHATHE "BBEPEHHOE
MMYIIECTBO" CYIIECTBOBAJIO B OCHOBHOM B TPYAOBBIX (CITy>KEOHBIX) OTHOIICHHUSX.
IlopToMy OTHEnbHBIE clly4aW, IPU KOTOPBIX MMEIO MECTO HENpPaBOMEPHOE
3aBJIaJICHUE BBEPEHHBIM MMYILIECTBOM HE Ha OCHOBE TPYIOBBIX (CIY>KEOHBIX)
OTHOILIEHUW, a B TMOPSAKE TPaKJAHCKO-NPABOBBIX OTHOIICHUH, TPaJULMOHHO
KBAUTU(DUIIMPOBAIM KaK MOIICHHUYECTBO. TaKOW MOJXOJl COXpaHSUICS U YXKe IOCIe
npunatusi Hoporo YK P®. Tak, B.B. Beknenko nucan: "llepenaua mmyniectBa B
BEJICHUE BHHOBHOIO TNpU XMILIEHUU IyTEM MOILIEHHUYECTBA OOyClIOBIEHA
MOJIyYEHUEM BO3MOXKHOCTHU M3BIIEKAaTh MOJIE3HbIE CBOMCTBA BELIEH (MCIOIB30BaTh 1O
Ha3HA4YCHUIO) WIM NPOU3BOAUTH C HUMHU OIpPENCICHHBIE ACHCTBUS (HampuMmep,
oOcy’KuBaHue, PEMOHT, MOJAEpHHU3ALMIO U 1p.). [Ipy XuilleHun myTeM nIpUCBOCHUS U
pacTpaTbl HMYIIECTBO IE€peAaeTcss B MPABOMEPHOE BIQJACHUE JIMLA 7S
paclopsHKEHUSI UM B paMKax CITY>K€OHBIX MOJTHOMOYMM 10O TOTOBOPHBIX, WJIM MHBIX
npaBoBbIX 00s3atTenbcTB”. O.B. benokypoB 3ameuan: JelHCTBUST BHUHOBHOIO 10
3aBJIQJICHUI0 HMMYLIECTBOM, KOTOPOE€ IMEpPENacTCs 4YacTHOMY JIMLY II0 JOTOBOPY
XpaHEHUs, apeH[bl, JOCTaBKH, TMEPEBO3KM U JIPYTUM TPaKJaHCKO-IPABOBHIM
ZIOTOBOpaM, 10 T€X MOp, MOKA COCTAB MOLIEHHUYECTBA MPEAYCMATPUBAET B KAUECTBE
KOHCTPYKTHBHOTO IIpU3HAKA 370ynoTpedieHue JIOBEPUEM, JTOJIKHBI
KBATU(PUIIMPOBATHCS KaK MOIIEHHUYEeCTBO. KpuTepwii, o KOTOPOMY aBTOp MPOBOIUIT
pasrpaHuueHue d5Tux (GopMm xumieHus, - "oTpacib IpaBa (3aKOHOJATENIbCTBA),
perynupyroniasi OTHOUIEHUS MEXAY BHHOBHBIM W TIOTEPIEBIIMM HAa MOMEHT
COBEPILICHHS XMILEHMS'": MO MPUCBOCHUIO M PACTpaTe - 3TO TPYAOBOE IMPaBO, IO
MOUIEHHUYECTBY - IPAKIaHCKOE MPABO.
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Opnako B Hacrosimee BpeMs cdepa TpaKIaHCKO-TPABOBOTO BBEPEHUS
MMYILECTBA paclIupeHa 0osee YyeM CylecTBeHHO. VIMyIiecTBO MOKeT ObITh BBEPEHO
OJIHUM YAaCTHBIM JIULIOM JIPYrOMY YAaCTHOMY JIMILy COBCEM HE ISl OCYILECTBIICHMS
TPYIOBBIX (CITy>keOHBIX) (yHKIUH. [IpOon30I1IIT0 ¥ €CTECTBEHHOE NIPU TaKUX YCIOBUSIX
paclIMpeHue TpaHWIl TPUCBOCHUS U pacTpartbl Kak ¢GOpM XHINEHUH 3a CUeT
COOTBETCTBYIOLIETO CY>KEHHMSl TpaHUIl MOIICHHMYECTBA. B Hayke yxke JaBHO
MOSIBUINCH MPEATIOKEHNS UMEHHO TaKOTO TOJIKOBaHMUS U Takol kBanudukanuu. Tak,
I0.1. JIsnynoB u A.H. WrHatoB mnucaiv, 4TO B OCHOBE BBEPEHHUS HMYIIECTBA B
COCTaBe€ IIPUCBOCHUS U PaCTPaThl MOXKET JIEKATH B UHCIIE IIPOYETO U TIOrOBOP IIpOKaTa
umytiectBa. C.U. Yne3pko 3amedaet: "CyOBEKT MPUCBOCHUS W PacTPaThl HAXOIUTCS
C COOCTBEHHMKOM WM BIAJENbLIEM HMMYIIECTBA B IMPABOOTHOLICHHH, & CYyOBEKT
MOUIEHHUYECTBA - HET, UMEET MECTO JIMIb JOBEPUTEIBHOE JUYHOE OTHOIIECHHE'.
Hukakux npoTHBONOKAa3aHUM TAKOMY TOJIKOBAHWIO HAWTHU B CAMOM 3aKOHE HEJb3s, U
¢ FO.W. JIsniynoBbiM, A.H. UrnatoseiMm u C.1. Ye3bKo clieyeT COrIacCuThCA.

[IneHyM YacTM4YHO BBICKA3AJICS IO 3TOMY BOIIPOCY, PACIIMPUB NOHUMAaHUE
BBEPEHHOI0 UMYILECTBA 34 CYET OTHECEHHsI K HEMY MMYLIECTBA, KOTOPOE HAXOAUTCS
B BEJICHMU BUHOBHOTO (cM. 1I. 18 moctanonenus [Inenyma BepxoBaoro Cyna P® ot
27 nexabpsa 2007 r. N 51). Xots neraibHOE ONpeAeieHNe BBEPEHHOCTH MUMYIIECTBA,
KOHEYHO, HEe momeIiano Okl (ero npesjaraet, Hanpumep, A.I'. be3pepxos).

MMyniecTBo B NPUCBOCHUU M pacTpaTe SIBISETCS BBEPEHHBIM BUHOBHOMY, W,
COBEpILIAsl €r0 XUIIECHUE, OH 3J0YMOTPeOseT TEM JI0BEpHUEM, KOTOPOE €My OKa3zaj
COOCTBEHHUK WJIM 3aKOHHBIN BIIaJieel] UMylIecTBa. TakuM 00pa3oM, T10BEpUTEIbHbIE
OTHOILIEHNS Ha MOMEHT COBEPILECHUS XUILEHHS B NMPUCBOCHHUM YXKE CYLIECTBYIOT; B
MOUIIEHHUYECTBE K€ OHM, KAK IPaBWUJIO, WHUIUUPYIOTCA CaMHM BHUHOBHBIM JUIS
COBEPIICHUS XUIIEHUS, HYXHbl €My JUISl JajJbHEWIIEro 3J0YyNOTPEOSCHUs UMHU C
LEIbI0 U3BATUS UyXKOTO HMMYyIIECTBa U OOpalleHusi €ro B CBOIO MoJib3y. BepHo
ormeuaeT M.U. TpeTbsik, pasrpaHnunBasi MOIIEHHUYECTBO U IPUCBOEHUE (pacTpary):
"B ciyuae, korjia yMbICell Ha XUIIEHUE BO3HUK Y BUHOBHOI'O IOCJI€ BO3HUKHOBEHUS
JOBEPUTENIbHBIX OTHOILIECHUW, OCHOBAaHHBIX HA TPaXJAHCKOM JHOO TpPYJIOBOM
JOTOBOpE, COJIEIHHOE KBaIU(UIMpYyeTCsl Kak MpHUCcBOoeHUEe uiau pactparta’. Tak ke
cuntaeT u P.3. AGaynrasueB: "OT MOIIIEHHMYECTBA JaHHBIC MPECTYTUICHUS
(mpucBoenne u pactpary. - H.JL) oTamyaer MOMEHT BO3HHUKHOBEHHUS YMBICIA Ha
COBEpIICHUE XWIIEHHS BBEPEHHOTO HMYIIECTBA: OH JIOJDKEH BO3HUKHYThH IOCIHE
3aKJIIOYEHUS CIIETKH, B CUJIy KOTOPOUM BUHOBHBIIM MOJIyYaeT T€ WIM UHBIE PAaBOMOYUS
B OTHOILIEHWU HMMYIECTBAa. B MPOTUBHOM ciydae COJEIHHOE MPEACTaBISIET COOOM
MOUIIEHHUYECTBO MyTeM 3J10ynoTpedneHust aosepuem". OgHAKO MEpPBBIM 00 3TOM B
cBoe BpeMmsa BHATHO Hanucain A.B. Illynera: "Xuimenwe umyniectBa, BBEPEHHOIO
BUHOBHOMY,  CleAyeT  KBaIM(PUIMPOBATH KAk  MOUICHHUYECTBO  IyTeM
37I0yNOTPEOICHUST TOBEPUEM, €CITU YMBICEN y CyObeKTa MPECTYIICHHUs] Ha XHUIEHUE
BO3HUK /IO WJIM B MOMEHT Ilepe/lauul eMy Uy>Koi coOCTBEeHHOCTH. Ecnu e ymbicen Ha
XUIICHUE BO3HUK Y BUHOBHOTO IOCJE NEPEIaun €My UMYIIIECTBA €ro COOCTBEHHUKOM
WM 3aKOHHBIM BJIAQJENIbIIEM, TO TAKOE MPOTHUBONPABHOE 3aBIaJICHUE BBEPEHHBIM
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MMYIIECTBOM HAJUIeKUT KBanudumuposate mo cr. 160 YK PO®" (xors B cumy
TPAAULMOHHOCTH MBIIUICHHS S JAJ€KO HE Cpa3y IOHsUIa W MPUHSUIA €r0 MPaBOTy U
JaXKe KPUTUKOBAJIA €r0 MO3UIUIO PaHee).

Kpome TOro, B MOIIEHHMYECTBE KO BPEMEHM Hayajga €ro COBEPUICHUS
BUHOBHBI HE BJIAJECET YYy)KUM HMYILECTBOM; OHO €My NEPEHAAETCA yKE B MPOLECCE
COBEpILICHUS!  MPECTYIUICHHUs, TOJ  BIUSHUEM 3JIO0yHOTpPeOJEHUs  JOBEpUEM
noreprneBuiero. B npucBoeHuu - apyras CUTyalusi: Ha MOMEHT Hadajla COBEpLICHUS
XUIICHUS BUHOBHBIN [TPABOMEPHO BIIAJIEET UYKUM HUMYIIECTBOM, OHO €My NEPEIAHO
IUISL OCYILECTBJICHHS KAKUX-JTMOO MOJIHOMOYUH.

[lo muenuro B.H. BuHokypoBa, mpoOnemMy pasrpaHHYe€HHs] TTPUCBOCHUS
(pacTparbl) M MOIIEHHUYECTBA MOYKHO PEIIMTh MOJHOCTBIO, €CIM M3 COCTaBa
MOUIIEHHUYECTBA HCKIIOYUTh YINOMHHAHUE O 3J10ynoTpedieHun noBepueM. He
IyMaro, 4TO BCE TaK MPOCTO: JIJIsl TOTO, YTOOBI 3aBia/IeTh BBEPEHHBIM HUMYIIECTBOM,
JUI0, KaK MpaBUIIO, KPOME 3JIOYNOTPEOJICHUS JOBEPUEM, HCIOIBb3YEeT U OOMaH
(manpumep,  danpcudukanuo  T0KyMeHTOB). Kpome  TOro, HCKIIOYCHHE
37I0YNOTPEOICHNs] TOBEPHEM M3 CIIOCOOOB MOILIEHHUYECTBA TOXE MOKET CO3IaTh
ouepenHble MpoOieMbl B MPaBONPUMEHEHUHU, KOTAa Ui 3aBlafeHUs] WUMYIIECTBOM
JUIO MCHOJb3YET JUYHbIE JOBEPUTENbHbIC OTHOLIEHUS, U OHU MPEBATUPYIOT HAJ
00OMaHOM B MPOLECCE 3aBIAICHUS UMYILIECTBOM.

4. I'pabeonc.

n) Xapakmepucmuka omkpbulmo2o cnocoda 3a61a0eHuUs UMYWecmeoMm;
e) Buowi epabesca;
K) [ pabesic, coedunenmvlli ¢ Hacuiuem, KAk CAMOCMOSAMENbHAS Hopma
XUteHusi;
3) Omepanuuenue zpabedirca om Kpaxtcu.
I'pabex B Hayke 4acTO OTHOCST K YUCTO POCCHUUCKUM H300peTeHusiM™(637);
KaK MpaBWiIO, B 3apyOeKHOM 3aKOHOAATENIbCTBE HET MOJO0OHOM MPOMEKYTOUYHOM
MEXIy Kpaxked u pazdoeM (opmbl (XOTS M y HAc ObUIA MEPHOJBI OTKa3a OT TaKOM
¢dopmbl xuimieHusi). OH TpeacTaBieH B 3aKOHE, KaK YK€ OTMEYalloch, JBYMs
camocTosTeNbHBIMU (popmamu. HeHacuiibCTBEHHBIN I'pabex ONpeAensercs B 3aKOHE
KakK OTKPBITOE XUIIEHHUE Uy>Koro umyiiecTtBa (4. 1 c¢r. 161 YK P®); HacuibCTBEeHHBII
rpabex - KaKk OTKPHITOE XMIIEHUE YyKOT0 UMYIIECTBA ¢ MPUMEHEHUEM HACHUIIUS, HE
OTIACHOTO JUISl )KU3HU WM 3[I0POBbS, TUOO C yrpo30il MPUMEHEHUS] TAKOTO HACHIIHS
(m. "r" 4. 2 c1. 161 YK PO).
OObekT rpadexa, Kak HEHACUJILCTBEHHOTO, TaK W CBSI3aHHOTO C HACUJIHMEM,
MOHUMAETCSI TaK e, Kak 00beKT BcexX XuleHnil. Ho HacHIbCTBEHHBIN Tpadex uMeeT
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CBOMM JIOTOJHUTEIbHBIM OOBEKTOM KpPOME COOCTBEHHOCTH HENPUKOCHOBEHHOCTD
JUYHOCTH.

HeBepHo yTBepkaeHMe O TOM, 4YTO JOINOJHUTEIBHBIM  OOBEKTOM
HAaCUJIbCTBEHHOT'O rpadeka BBICTYIAET 3/I0POBbE JIMYHOCTH; €CIIM BPe]l TPUUHUHSIIETCS
3I0POBBIO YEJIOBEKA, CIEAYET BECTH peub HE 0 rpadexe, a o pa3doe.

[Tpeamet rpabGexa 0COOEHHOCTIMHU HE OTJIMYACTCA.

OOBeKTUBHAS CTOPOHA Tpadexa

OObekTuBHAs cTOopoHa Tpabexa mo 4.1 cr. 161 YK P® 3akmrogaercs B
OTKpPBITOM XMILIEHUHU 4Yy>KO0ro umyiiectBa. Crnernuduka rpadexa NposBISETCS B €ro
croco0e - OTKPBITOM 3aBJIAJIEHUU Yy>KHM UMYIIECTBOM.

OTKpBITHIA CIOCOO XMILEHMS, TaK K€ KaK U TalHbINA, XapaKTePU3yeTCs IBYMs
KPUTEPUSAMU: OOBEKTUBHBIM U CyOBEKTHUBHBIM.

OOBEKTUBHBIM KPUTEPUI OTKPBITOIO CIOCO0a COCTOMT B TOM, UTO XHUIICHHE
COBEpIIAETCS B MPUCYTCTBUM TMOTEPIEBIIET0 (COOCTBEHHUMKA WJIM 3aKOHHOTO
BJIa/IeJIblla UMYILIECTBA) WU JIUILI, TOCTOPOHHUX JJIs BUHOBHOTO.

CyObeKTHUBHBIA KPUTEPHUI OTKPBITOTO ClIoco0a 03HAYaeT 0CO3HAHNE BUHOBHBIM
TOTO, YTO OH COBEPIIAET UMEHHO OTKPHITOE M3bSATHE U (UJU) OOpallleHHuEe Yy>KOro
MMYIIECTBA. DTO OCO3HAHUE B OMPEEICHHON MEpe CBUAETEIBCTBYET 00 OMACHOCTHU U
NEeSHUs, W JIMIA, €ro COBEPIIMBIIETO, IOCKOIbKY JIE€MOHCTPUPYET JEp30CTh
MPECTYIHUKA.

COBOKYNHOCTh OOBEKTUBHOTO M CYOBEKTHMBHOTO KPUTEPUEB MOAUYEPKHYTA B
. 3 nocranoBieHus: [lnenyma BepxoBuoro Cyna P® ot 27 nekadbps 2002 r. N 29:
"OTKpBITBIM XHUILIEHHEM YYXKOI0 MMYILECTBA, MPEIyCMOTPEeHHbIM cTatheil 161 YK
P® (rpabex), sABiIseTCs Takoe XUIIEHHE, KOTOPOE COBEPILAETCS B MPUCYTCTBUU
COOCTBEHHUKA WM MHOTO BIaJeNiblla MMYIIECTBA JMOO Ha BUAY y MOCTOPOHHUX,
KOT/Ja JIUIIO, COBEPILAIOIIEE 3TO MPECTYIUIEHUE, CO3HAET, YTO MPUCYTCTBYIOLINE MPU
ATOM JIMIIA TIOHUMAIOT MPOTHUBOINPABHBIA XapakTep €ro JAEHCTBUM HE3aBUCHUMO OT
TOr0, MPUHUMAJIN JI1 OHU MEPHI K MPECEYEHUIO ITUX JICUCTBUM WIIK HET".

Pa3HOBUIHOCTSIMU HEHACUIILCTBEHHOTO Tpadeka clielyeT NpU3HaTh:

- OTKPBITOE M3BATHE U (WJIM) oOpallieHne 4y>K0ro UMYIIecTBa 0€3 KaKux-JIu0o
AJIEMEHTOB BO3JEHCTBUS HAa MOCTOPOHHUX JJIi BUHOBHOTO JIMI, B TOM YHUCJE Ha
JiepKaTenel UMyIIECTBa;

- OTKpPBITOE XMIIEHHE C MCUXMYECKUM BO3ACHCTBMEM HA MOTEPIEBILETO WU
MOCTOPOHHUX JIJI1 BUHOBHOTO JIUI, IPEINPUHATOE B LEISIX MOHYXKICHUS K Meperaye
Yy’KOr0 UMYIIECTBA, €CIU 3TO BO3ACHCTBHE HE BBIPAXKAETCA B Yrpo3ax HACUIHEM
m000i  cremeHn — TsDKeCTH.  KOHKpPETHO — MCHUXMYECKOE€  BO3JCHCTBHE B
HEHACWJIbCTBEHHOM TIpaleke MOKET COCTOSITh B yIrpo3ax OIUIAIIEHUsS MO30PSIIuX
CBEJCHUM WM CBEICHUM, KOTOPBIE MOTEPNEBIIMN XOYET COXPAHUTh B TaWHE, B
yIpo3ax YHUUYTOXKEHHUS WM TOBPEXKICHUS HMYyLIECTBa W T.M. B ormauume oOT
BBIMOTaTENIbCTBA, BUHOBHBIM KellaeT MOMYYUTh YYy>KO€ HMMYIIECTBO HEMEIJIEHHO U
yIpo3y NpearnoiaraeT npeTBOPUTh B JEHCTBUTEIBHOCTh TOKE HEMEAJICHHO;
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- OTKPBITOE XHUIIEHUE C HEKOTOPBIMH dJIEMEHTaMHU (PU3UYECKOTO BO3ACHCTBHUS,
KOTOpble He SBIsAOTCA HacwineM. lMmeercs B BuAy, HampuMep, CHATHE C
MOTEPIIEBIIEr0, HE OKA3bIBAIOIIETO COMPOTHUBICHUS, OJEXKIbI, YacOB, TOJIOBHOTO
yOopa, BBIXBATHIBAHME y HETO U3 PYK CYMKH, CPbIBAHME C TOJOBBI IIANKU U T.I.
OOBIUHO B HayKe CHEUMaIbHO OrOBApUBAIOT, YTO M XHUILEHHE NyTeM 'pbIBKA" -
BHE3aIHOI'O 3axBaTa UMYILECTBAa IIOCPEJICTBOM CpBIBaHHMS TOJIOBHOTO YyOopa,
BBIXBaTbIBAHUA W3 PYK MOpTQens, CyMKH M T.J. - TaKkKe OTHOCHUTCA K
HEHAaCWJIbCTBEHHOMY TIpabexy. I[Ipm 3ToM BHOJHE BO3MOXXHO HEOCTOPOKHOE
MPUYKMHEHUE Bpeia 30POBbIO MOTEPIIEBILETO B MPOIECCE U3BATUS BEIIM (Hampumep,
KOTI'/Ia IIPU PhIBKE CYMKH MOTEPHEBIINM MaJaeT U JJOMAET cede PYyKY).

I'pabex cunTaercss OKOHYEHHBIM, €CIIM UMYIIECTBO U3bSITO U BUHOBHBIM UMEET
pealbHYI0 BO3MOXXHOCTb MM TIOJIb30BAaThCA WM PACIOPSKATBCA IO CBOEMY
YCMOTPEHUIO (Hampumep, oOpaTUTh MOXMILIEHHOE UMYLIECTBO B CBOIO IOJIb3Y WM B
MOJIb3Y APYTHUX JUL, PACTIOPSAUTHCA UM C KOPBICTHOM LIENBbIO HHBIM 00pa3oMm).

CyObeKkTHBHAs CTOpPOHA XapaKTEPU3YeTCsl TOJBKO TMPSMBIM yMBICIOM H
KOPBICTHOM LIENIBIO.

CyOBeKT nmpecTyIuieHus - 11000¢e JINIIo, AocTuriiee 14 jerT.

HacwibscTBeHHBIN Tpadex

B o "r" 4.2 cr. 161 YK P® conepxutcs coCTaB HaCHJILCTBEHHOTO rpadexa,
M0Ji KOTOPHIM MOHUMAIOT OTKPBITOE XMILEHUE YY>KOTO MMYIIECTBA, COBEPILIEHHOE C
MPUMEHEHUEM HACUJIUS, HE OMACHOTO YISl KU3HHM WM 3JI0pPOBbs, JUOO C yrpo3oi
MIPUMEHEHUSI TaKoro Hacuausa™(647).

Takum oOpa3oM, OOBEKTHBHAsT CTOPOHA HACWJIHCTBEHHOTO Tpabeka HOCHT
CIIOXKHBIA XapakTep W BKJIIOYAaeT B ceOs ABa 0OO0SA3aTENbHBIX 3JIEMEHTA JESHUS:
XUIICHUE U HACWJIME WIH yrpo3y um*(648); mociencTsue - UMyILIECTBEHHBIN yiepO u
MPUYMHHYIO CBSI3b MEKy HUMHU.

[lonaTue HacwiMsi, HE OMACHOTO J/JIA >KU3HU WIHM 3/I0pOBbs, JaHO B 1. 21
noctanoBieHus [Inenyma BepxosHoro Cyaa P® ot 27 nexabps 2002 r. N 29: "Tlog
HACUJIMEM, HE OMACHBIM JJIS )KMU3HU WM 3[0POBbA (MYHKT "T" 4acTH BTOPOM CTaThbU
161 YK P®), cinemyer moHMMaTh MOOOW WJIM COBEPILICHHE WHBIX HACUIBLCTBEHHBIX
JIEUCTBUM, CBSI3aHHBIX C MPUYMHEHUEM TMOTepreBiiemMy Quzndeckoi 6omu aubO ¢
OTpaHMYEHUEM €ro cBoOOAbl (CBSI3bIBAHUE PYK, NPUMEHEHHUE HAPYUYHUKOB,
OCTaBJICHUE B 3aKPBITOM MOMeEIIEHUU U ap.)". Hacunue B rpabexe HE mpeAcTaBiIsieT
OMAaCHOCTH HE TOJBKO ISl )KU3HU, HO U JUIS 3J0POBbs MOTEPIIEBILIETO.

Ha npakTtuke BcTpeyaroTcs cleayrone pa3HoBUIHOCTH HEOTTACHOTO HACHIIUSL:

- yIep>KaHue NOTEPIEBIIETO;

- OrpaHUYEHUE €ro CBOOOJBI IPYTUM IyTEM, HAalpUMEpP IyTeM CBS3bIBAHMUS,
HACWJILCTBEHHOTO MOMEIIIEHUS B 3aKPBITOE MIOMEIICHHE, U JIP.;

- cOUBaHuE MOTEPIIEBIIETO C HOT (B TOM YHCIIE U MTOJHOXKKA);

- BBIKpY4MBaHUe U (WIK) 3aJJaMbIBaHHE MMOTEPIIEBIIEMY PYK;

- MPUMEHEHUE HAPYUYHUKOB;

- IPUMEHEHHUE TPUEMOB KaKoi-1100 00prObI (kapaTd, caM00 U Ipod.);
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- MPUYMHEHUE ToTepreBieMy (u3nueckord 00nu (HampuMmep, BHIPHIBAHHUE U3
YIIEH KEHIINHBI CEPEKEK);

- HAaHECEHUE NOTEPIIEBIIEMY OTACIIBHBIX Y1apOB;

- HAaHECEHUE eMy 1T000EB U Ap.

JlononautensHas KBadukaius aercTeuii BuHOBHOTO 1O cT. 116 YK PO He
Tpedyercs.

WNHorna Ha mpakTHKE BCTAaeT BOIPOC O MUHUMAIBHBIX NpeEIeiax HacWUius B
rpabexe.

Pemenne kosuteruu aOCONIOTHO BepHO. B 3TOM ciiydae uMeEIO MecCTo
npUMEHEeHHE (PU3NYECKON CHIIBI K MOTEPIIEBIIEMY JJIsi TOTO, YTOOBI 3aBNAJETh Yy KUM
UMYIIEeCTBOM. MOXHO TOBOPUTH O TOM, YTO CYIIECTBOBAI (PU3UYECKUN KOHTAKT
MEXAy BUHOBHBIM M MOTepreBmIMM. Ero, ogHako, HEIOCTATOUYHO AJIsi TOTO, YTOOBI
KOHCTAaTUpOBaTh Hacwiue. Ha MoH B3risia, HAacwiWe €cTh TOrJa, KOrja OHO
COMpsKEHO C (hrU3MUecKor OO0JIbI0, YMBIIUIEHHO MPUYUHSIEMON MOTEPIIEBIIEMY, WIH
€Clii TpUMEHEHHWE (PU3NYECKON CHIIbl TOBJEKIO CYILIECTBEHHBbIE HapyIICHUS
(Gu3nuecKol  HEMPUKOCHOBEHHOCTH  MOTEpHEeBLIET0  (OrpaHUYEHUE  CBOOOBI,
M3MEHEHHUE TOJIOKEHUS TeJa - MaJICHUe U MPOY.), UM COJIEPKUT B ce0€ DIEMEHTHI U
TOr0O W Jpyroro (HaHeceHUWEe ynaapoB, moboum u mnpod.). BepHo ormeuaer C.B.
HyOuenko: "Bxitouenue B cofepkanne GU3NIECKOTO HACUIINSA JIFOOOTO OTpaHuYCHUS
CBOOOJIBI MOTEPHEBIIET0 HEOOOCHOBAHHO pPACHIMPSIET MMOHATUE HACUIBCTBEHHOTO
rpa0dexxa. HacunbCTBEHHBIN XapakTtep OyayT MUMETh JAEHCTBUSI, KOTJa MPECTyNHUK C
LEJIBI0 3aBJaJCHUS UMYIIECTBOM BTAaCKUBAET, BTAJIKUBAET MMOTEPIEBLIETO B KOMHATY
WIM OTTaJKHUBAET OT JIBEPHU, KOTOPYIO YAECPKUBAECT ITOCIEIHMI, M 3alHApPacT €ro
taMm"*(650). B mpoTuBHOM ciydyae Mbl BBIHYXKIEHBI OyaeM KBalu(UIUPOBATh Kak
HACWJIBCTBEHHBIA Tpabex I000M HMMEBIIMI MECTO MpPU XUINEHUW (HU3HUUECKH
KOHTAKT BUHOBHOT'O U MOTEPHEBLIETO.

B cootBerctBuu ¢ n. 21 nocranosnenus [Inenyma Bepxosroro Cyna P® ot 27
nexa0bpss 2002 r. N 29 "eciu B XOA€ XUIIEHUS YYyKOTO HMYIIECTBA B OTHOLIEHUU
MOTEPIEBIIEr0 MPUMEHSETCS] HACHJIbCTBEHHOE OrpaHUYEHUE CBOOOJbI, BOIPOC O
NPU3HAHUU B JACUCTBUAX JMLa Tpabeka Wiu paz00si JOJKEH PellaThCs C y4eToM
XapakTepa U CTENEHH OMACHOCTU 3THX JACHCTBUM JUIS KU3HU WIM 30POBbA, a TaKkKe
MOCJEACTBUIM, KOTOPbIE HACTYNWJIM WJIA MOIJIM HACTYNHUTh (HAMPUMEp, OCTaBICHUE
CBA3aHHOTO MOTEPIIEBIIETO B XOJOJHOM MOMEIIECHHUH, JIMIIEHHE €r0 BO3MOXHOCTH
00paTUTHCA 3a TOMOIIBIO)".

CrneuuduueckuM BHUIIOM HACHUIIUS, HE OMACHOTO JUIsl JKU3HU WM 3J0POBbS,
ABJISIETCS] IPUMEHEHUE BUHOBHBIM K IOTEPHEBIIEMY BEIIECTBA, HE OTHOCSILETOCs K
CWJIBHOJIEUCTBYIOLIEMY, SIIOBUTOMY MM OLYPMAHMBAIOLLEMY, JUJIs IPUBEACHUS €T0 B
0ECIIOMOIIHOE COCTOSIHME C LI€JIbIO 3aBJIaJICHUs] UMYyIlecTBOM. CBOICTBA U XapakTep
OCUCTBUSL  BEUIECTB  MOTYT  OBITh  NpPU  HEOOXOJUMOCTH  YCTaHOBJIEHBI
COOTBETCTBYIOLIUM CIELIMAIUCTOM JIUOO SKCIEPTHBIM MYTEM (1. 23 BbIIIEHA3BAHHOTO
MOCTaHOBJIEHUS). B TO ke Bpemsi MpeiokKEHHE MOTEPHEBIIEMY BMECTE PaCIUTh
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CIUPTHBIE HAMWUTKHU, JJISI TOTO YTOOBI MOTOM, BOCIOJB30BABIIMCH €r0 HETPE3BBIM
COCTOSIHMEM, 3aBJlaJleTh €ro BellaMu, BpSAJ JIK MOXET ObITh pacIeHEHO Kak
IIPUMEHEHHE HEOITACHOTI'O HACHUJIUS; COAESIHHOE CBUETEIBCTBYET O TAMHOM XUIICHUH.

B.B. BekiieHko TOBOpUT 0 rpabexke U B Cllydae MPUMEHEHHS] CHOTBOPHOTO WU
HapKOTUKOB NPOTUB BOJIM MOTepHeBlIero. /[ymaro, 3T0 HEBEpHO; U T€ U Jpyrue
MIPEAMETHl SIBHO OMACHBI, €CIM HE Ui KU3HHM, TO JUISl 310pOBbSl IOTEPIIEBIIETO;
CJIEIOBATENIBHO, NPU MX MPUMEHEHUM IS 3aBIAJCHUS HMYLIECTBOM JECHCTBHUS
BUHOBHOTO COCTaBJISIFOT HE HACHUJILCTBEHHBIN Ipaldexk, a pa30oi.

NHTepecHbIl Ka3yc NPUBOAAT U PEIIAIOT (XOTSA U HEBEPHO, HA MOM B3IJISN)
A.B. bpwimuantoB m MN.A. Knemunkuit. Onu numyT: "CepTuduuMpoBaHHbBIE
OTEUECTBEHHBIE a3PO30JIbHBIE YCTPONUCTBA, CHAPSKEHHBIE CIIE30TOYMBBIM Ia30M, XOTS
U OTHOCSTCA K TPaXKIaHCKOMY OpY KHIO, OJHAKO HE MPU3HAIOTCS OMACHBIMU HU IS
’KU3HU, HU JUIsl 370pOBBs yesnoBeka. CaMo 1o ceOe MpUMEHEHHE TaKOoTo OpYy>KHsl He
Jae€T OCHOBaHUHN KBaNMMPHUIIUPOBaTh coaesHHOoe 1o cT. 162 YK P®. Ilockombky
NPUMEHEHHE OpYXHUS He SBISIeTCS KBaIU(PUIUPYIOIIUM NpU3HAKOM Trpabexa -
rpabexx ¢  OpPUMEHEHHEM  TaKoro  OpYKHS TpU  OTCYTCTBUHM  JIPYTHUX
KBATM(UIUPYIOMUX TpPHU3HAKOB oxBathiBaeTcss 4.1 cT. 161 YK P®"*(653).
JIeCTBUTENBHO, HET yIPO3bl KU3HU U 370POBbIO, UCXOJId U3 CBOWCTB ra3a, U HET
NPUMEHEHHSI OpPYXKUsI B YHCIIEe KBaTU(PUIMPYIOMUX MpU3HaKa Tpadexa. OmgHako
pearbHOE NMPUMEHEHHE TAaKOro ra30BOr0 OPY’KMs O3HA4yaeT, HA MOM B3IJISAJ, HE YTO
MHOE, KaK NMPUMEHEHUE HACWUJIUS, HE OIMACHOIrO JJIA >KU3HU U 370pOBbs. TenecHas
HEMIPUKOCHOBEHHOCTh W HOPMajbHOE (YHKIIMOHUPOBAHHE 3PCHHS M JIBIXAHHUS
MOTEPNEBUIETO HAPYIIAKOTCS YMBIIUICHHBIMU JEHCTBUSIMU BHHOBHOTO, MO3TOMY B
TaKUX CUTyalHsX ClIeAyeT NpUMeHATh I. 'T" 4. 2 cT. 161 YK PO.

VYrpo3a HacunueM, He OMACHBIM JUISl KU3HU WUIIU 370pPOBbS, BKIIIOYAET B CEOs
yIpo3y MEpPEYUCICHHBIMU BBIIIE BHJIAMH HEOMACHBIX HACWJIbCTBEHHBIX JCHCTBUMU.
Ona nomkHa OBITH peaJbHOM, T.€. Y MOTEPIEBIIETO AOJKHBI ObITH OCHOBAHMS
omacaThCsl MPETBOPEHUS 3TOW yrpo3bl B JEHUCTBUTENBHOCTb. [Ipum 3TOM HEe HmeeT
3HA4YEHM S, COOMpAJICS I BUHOBHBIM Ha CaMOM JI€JI€ OCYIIECTBUTH CBOIO YIPO3Y.

B nayke mnpesiaraercsi HMOHSTHE Yrpo3bl B rpalOexe 3aMEHUTh IOHSATHEM
ncuxudeckoro Hacumus. Tak, @.b. I'pebenkun numet: "B uyncrom Buae rpabexom...
ABJISIETCSl OTKPBITOE BHE3AIHOE XUIIEHHE MMYIIECTBA, KOTOPOE JaXXe HE BBI3bIBAET
ucryra y mnorepneBuiero. Eciu ke BUHOBHOE JUIO TpeOyeT y MOTEPHEBIIETO
UMYIIECTBO, MPUYEM HMEET MPEBOCXOJCTBO B BoO3pacte, (hM3MUECKOW CHUie, eCiH
BUHOBHBIM M3BECTEH IMOTEPIEBIIEMY KaK JMIO, paHEe CyAHMOE, €CIM HallaJeHue
COBEpIIAETCS B MPUCYTCTBUU JPy3€ld BUHOBHOIO, €CIM OH HCIOJB3YET JJI 3TOrO
0€3/I0/HOE MECTO, TMO3/IHEE BpeMs U Apyrue OOCTOSTEIbCTBA, M JKEPTBA, OIIyIIAs
CTpax mnepel CyObEKTOM MpPECTyIUIEHUs, BBIHY)KJIEHa I0OpPOBOJILHO OTIATh CBOE
UMYIIECTBO, TaKOW rpadex ciemoBano Obl KBaTU(UIMpoBaTh 1o 1. "'t 4.2 cr. 161
YK P®, HO nipu yCI0BUH, €CJIM 3aKOHOAATEIh BKIFOYUT B JAHHBIN MPU3HAK BMECTO
yIpo3bl MPUMEHEHHSI HACUJIUS CIIOBOCOYETAHHME 'C MPUMEHEHUEM IICUXHYECKOTO
HACUJUsA, HE OMacHOTOo ISl 340poBbi’". COMHEBAIOCH, YTO TakKas MpaBKa 3aKOHA, €CIU
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OHAa NPOU30WUIET, OOJIETYUT €ro MPUMEHEHHE MU YCUJIUT OXpaHy MOTEPIIEBIIETO.
IIpexnae Bcero B OTKPHITOM XMIIEHWHM BUHOBHBIM KakK pa3 U PAaCCUMTHIBAET Ha CBOKO
Iep30CTh,  MOJKPEIUIEHHYIO, Kak  MpPaBWJIO, KAKUMH-TO  OOBEKTUBHBIMU
o0cToATENbCTBAMU  (CIOKHO, HAmpuUMep, TMPeaCcTaBUTh cebe, uTo Trpadex
COBEpIIIAECTCS HA TJla3aX U B MPUCYTCTBUU JIUI, KOTOPbIE, IOHUMAs MPOUCXOJALIEE,
HEMPEMEHHO NPHUMYT MEPHI K 3a/I€PKAHUIO0 MPECTyNHUKA (MAKCUMAIbHO) WM XOTS
Obl K NMPEAOTBPAIICHUIO, IPECEUCHUIO 3TOTO ACSHUS; TAKUE CIIy4au €CTh, KOHEYHO, HO
OHM y>X TOUHO He 4acThl). Kpome toro, B npuBeneHHoM @.b. ['peOGeHKMHBIM TIepedHe
Te€X OOCTOSITENbCTB, KOTOPbIE CBUIETENBbCTBYIOT, 110 €r0 MHEHMIO, O TMCHUXUYECKOM
HACWJIMM, €CTh IMOJAABIISAIONIEEe OOJIBIIMHCTBO M3 TEOPETUYECKHM M MPAKTHUECKH
BO3MOXHBIX. JTO O3HAauyaeT, YTO Ha JOJII0 HEHACWIbCTBEHHOTO TIpalexka IMOYTH
HU4Yero He ocrtaHercd. Ho camoe T1iiaBHOe, 4TO BCe AT 0OCTOATENbCTBA (MX
CHelMaIbHOe, HaMEpPEHHOE UCIOJb30BaHUWE I XHUILUEHHUS) JOJDKHBI OyayT
JIOKa3bIBaTbCSl CJIEACTBUEM M CYJIOM, NaMATysd O TMPUHLUINE CYOBEKTUBHOTO
BMEHEHUs. TO €CTh OHM, KaK MPaBWIO, HE JOKa3yeMbl BOBCE: HY B CaMOM Jelie, KaK
BMEHUTH POCT U BO3pACT MPECTYIIHUKA B MEXAHU3M IICUXUYECKOr0 Hacuiusa? Mexny
TE€M CaMbl€ ONACHBIE U SBHBIE CBUIECTEIBCTBA IICUXWYECKOTO BO3JECHUCTBUS U celdac
MOTYT OBITh PpACIICHEHBbl KaK yIrpo3a HACWUJIMEM, HE OMNACHBIM JJIsl >KU3HU WIIU
3I0pOBbs YeJIOBEKA (HEOMpeaesICHHAs 10 OO0JIbIICH YacTH).

W nacuiue, M yrpo3a IOpHUMEHSIIOTCS B rpa0eike C LEIbI0 U3BATUSA YYXKOro
nmymectsa. Bepno otmewaer [.H. bopsenkoB: "He cuumTarorcs mnpusHakom
HAaCUJIbCTBEHHOT'O rpadexa Takue JEHUCTBUSI, KaK OOBICK MOTEPIEBIIETr0, CHUMAHUE C
HEro 4acoB, OJIEXIbl, a TaKKe IepeTacKUBaHHe NbSIHOTO B Oosee ynoOHOe IS
COBEPIICHHUS MPECTYIUIEHUS MECTO .

HacunbcTBeHHBIN Ipabex UMEET TOT K€ MOMEHT OKOHYAaHUs, YTO U MPOCTOM
rpa0ex, ¢ TOW TOJBKO pa3HUIEH, YTO K MOTEPIEBIIEMY YXE€ JOJKHO OBITh
MPUMEHEHO HACWUJIME, HE OMAacHO€ IJis WU3HU WIHM 370pPOBbs, WU yIpo3a TaKUM
HACUJTUEM.

CyObeKkTrBHasI CTOPOHA U CYOBEKT HACWIBLCTBEHHOTO rpadexka KaKUMHU-JIU00
OCOOCHHOCTSIMU HE€ OTJIMYAIOTCSI B CPABHEHHUU C MPOCTHIM TpabdeXoM, KpoMe TOM
CIIELMAJIbHOM L€ PUMEHEHUS HACWIINS WIHM YIPO3bl, O KOTOPOM BBILIE TOBOPUIIOCH.

5.Pazboul.

a) Momenm oxonuanus pazoos;

6) Xapaxmep nacunus npu pazooe;

8) Pa3zb6oil, cosepuieHHbll ¢ NPUMEHEHUEM OPYHCUS UTIU UHBIX NPeOMemOs,
UCNONB3YEMBIX 8 KAUECMBE OPYHCUSL,

2) CoommuoueHue 800pyHceHH020 pazoosa u 6aHOUmMu3Ma;

0) Omepanuuenue pazoos om epabedica.
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OObekT pa3bosi HE OTIUYAETCS KaKOH-TMOO crenu@uKoi Mo CpaBHEHHUIO C
IPYTUMH MOCATATeNIbCTBAMU Ha COOCTBEHHOCTh, KOJIb CKOPO COCTaB MOMEIIEH B 3Ty
rinaBy. OHaKo BbIIIE yke o0palllagoch BHUMaHUE, U €Il pa3 MOAUYEPKHY: XUIICHHUE
HE BXOJUT B OOBEKTUBHYIO CTOPOHY JTOTO COCTaBa; MPECTYIUICHUE JUIIb
COBEpIIAaeTCcs B MLensax XulieHus. M1 Ha mepBoe MecTo B OOBEKTHBHON CTOpPOHE
BBIXOAUT Hacwine (Ppu3nyeckoe WM TCUXUYECKOE) B OTHOIICHWU MOTEPHEBIIETO.
Takum 00pa3oM, MPEUMYIECTBEHHBIN Bpell B IPECTYIUIEHUH MPUYUHSIETCS JIMUHOCTH
- €€ XU3HH WINA 37A0pOoBbl0. HO JIMYHOCTB, C y4eTOM MECTOHAXOXKJIECHHS CTaThH,
MOXXET OBbITh NpHU3HAHA TOJBKO OOS3aTENbHBIM JOMOTHUTEIBHBIM OOBEKTOM.
CoOTBETCTBEHHO, (PaKyJIbTaTUBHBIMU JOMOJHUTENBHBIMU OOBEKTAMH MOTYT OBIThH
MPU3HAHbl WM 3/10POBbE, WM KU3Hb JIMYHOCTH, B 3aBUCUMOCTH OT KOHKPETHBIX
00CTOSATENBCTB.

IIpenqmer mpecTyIieHUsT NMOHUMAETCA TaK, KaK OH TOJKYETCS B KOPBICTHBIX
MOCATaTENbCTBAX HA COOCTBEHHOCTb.

OObeKkTHBHAs CTOpOHA 3aKiIoYaeTcs B pa3doe, T.e. B HAMAJCHUM B LEJAX
XUIICHUS 4Yy>KOT0 MMYIIECTBA, COBEPIICHHOM C IPUMEHEHHEM HACWIHS, ONAcHOTO
VTSI )KU3HU WM 30POBbs, TMOO € YrpO30i MPUMEHEHUS TAKOTO HACUIIHSL.

Takum 00pa3om, 00g3aTENBHBIMU MTPU3HAKAMU OOBEKTUBHON CTOPOHBI COCTaBa
ABJISIIOTCA: 1) HamajieHue B LENSAX XMILECHUS W 2) ONAaCHOE HACWUJIME WUIIM yrpo3a €ro
npuMmeHeHus. CaMo XHIIEHHE OCTAETCs 32 paMKaMU OObEKTUBHON CTOPOHBI.

Uem sBISAIOTCS HACWIME U yrpo3a B pa3z0oe, peuiaeTcs B HayKe MO-pa3HOMY.
Tak, b.B. flueneHko pacueHMBaeT UX Kak CpeICTBa 3aBJIaJICHUS MMYyIIECTBOM. MHe
K€ TPEICTABIISIETCS, YTO TaKas XapaKTEPUCTUKA HE YUHUTBIBAET TOrO, YTO CaMO
XUIICHUE (M 3aBJIAJICHHE UMYLIECTBOM KaK €ro 4acTh) OCTAETCS 3a paMKaMHU COCTaBa
pa30os. OmacHoe HacuiWe M Yrpo3a ONAcHbIM HAaCWIMEM SBIISIIOTCA CIOCOOOM
NESHUS, KOTOPOE BBIPAXKAETCsl B HAIIAICHUH.

Bepno ormeuaer A.D. Kamunckuii: "Ha mpOoTsSsKEeHMM MHOTHX JIET HPHU3HAK
HamnaJcHUusl PacCMaTpUBAETCA B YIOJIOBHO-IIPABOBOM JIMTEPATypE KaK WHTYUTHBHO
SCHBIM U TEM HE MEHEe TPEOYIONINI Ka3yHCTUUYECKOTO TOJKOBaHUS".

B Hayke HamazieHHe caMOCTOSATENBHO ONPENEIAIOT CPAaBHUTEIBHO peako. Yame
€ro He pasleisloT C ONacHbIM HacuiaueM U JeUuHUpYIOT mnocienHee. EcTb
MpEAJIOAKEHUS BOOOIIE OTKa3aThCAd OT 3TOr0 TEPMUHA B OMNpeAeNieHUHu paz0os,
ynoTpeOMB TOJNBKO MOHSATHE "mpuMmeHeHue Hacwius'. A.B. bpuwumantoB u
N.A. Knenuukuii  CYMATAOT, YTO '"TPAaBWIBHBIM MPEACTABISACTCS I[OHUMAaHHE
HamaJeHHs Kak caMoro (akta MpUMEHEHUS HACUJIUS WK yrpo3'.

B Hayke ecTh U crnenuanbHbIe UCCIeNOBaHUS (EHOMEHA HaNaJCHUsI, TIPEKIE
BCero, koHeuHo, padota T.W. Haraesoii, B KoTopoii naercs oO1ee, pacupoCcTpaHuMOe
Ha BCE COCTaBBbl MPECTYIUICHHWH, B KOTOPBIX OHO BO3MO>XHO, MOHSTHE HAMAICHHUS:
"HamageHue - 3TO MpoLecc HECHPOBOLMPOBAHHOIO OTKPBITOIO WM CKPBITOTO
MIPOTUBONPABHOIO HACWUJIBCTBEHHOI'O BO3JEHCTBHS HAa MOTEPIIEBILETO, COBEPIIAEMbIN
NPOTUB WM TOMHUMO €ro BOJHM, JHOO Ha OOBEKThl, YKAa3aHHbIE B 3aKOHE, U
HaIlpaBJICHHBINA HA TOCTUKEHUE IPECTYITHOM Leu".
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Hamanenne kak 00s13aTenbHBIA NMpU3HAK OOBEKTUBHOM CTOPOHBI pa3zbos -
JesTHUe, Ha MO B3IUIAJl, XapaKTepHU3yrolieecs CIeAyOIUMU YepTaMu:

- OHO TIpeACTaBiseT cOoOOW BHEIIHEEe arpecCUBHOE BO3JACHCTBHE Ha
MOTEPIEBUIETO;

- OHO BHE3aITHO, HEOXKUJAHHO JIJIsl TOTEPIIEBIIETO;

- OHO BCerja HOCHT HACWJIbCTBEHHBIN XapakTep, MpPU TOM HACHIIUE MOXKET
OBITh KaK (PU3UYECKUM, TaK U TICUXHUYECCKUM;

- Hacujue B pa300e OMacHO NS )KU3HU WK 3I0POBbS MOTEPIIEBLIETO.

[locnennuii mpu3HaK OTJIMYaeT HamajJeHue B pa3doe OT HamajJeHus B
HACWJILCTBEHHOM rpalexe, KOTOpOe TOXKE BIIOJHE BO3MOYKHO, XOTS U HE OTHOCHUTCS K
€ro 00s13aTeNbHBIM MTPU3HAKAM.

@dopmbl HamaJeHWs MOTYT OBITh pa3IUYHBIMU: TIPU BBICTpENE B YIOD,
HaIpUMep, OHO OTKPBITOE, IPU yJape HOKOM CIISIILIEr0 WM BBICTPENIE U3-3a YIJIa OHO
TaliHOE JJIsl MOTEPIEBILETO.

K namapenuto IInenym BepxoBHoro Cyaa P® nHa npotsbkeHud nociienHux 20
JIeT OTHOCUT W OOMaHHBIN CMOCOO BO3IECUCTBUS Ha TOTepreBmiero. Peubr maer o6
oOMaHe, CBSI3AHHOM C HCIIOJIb30BAaHUEM CHJIBHOACHCTBYIOIINX, SIOBUTBHIX WU
OJlypMaHUBAIOMMX BemecTB. Tak, B 1. 23 mocranoBneHus [Inenyma BepxoBHoro
Cyna P® or 21 pexabps 2002r. N 29 rosoputcs: "B ciywasix, Koraa B LEsX
XMIIEHUS YY>KOTO MMYIIECTBA B OpPraHU3M MOTEPHEBUIEr0 MPOTHB €ro BOJIU HWIH
myTeM OOMaHa BBEJAEHO OMAcCHOE JIsl KU3HU WM 3JI0POBbsl CHUIIBHOACHCTBYIOLIEE,
SJIOBUTOE WJIM OJYPMAHUBAIOUIEE BEIIECTBO C IIEJIbIO0 MPUBEACHUS MOTEPIEBILETO B
OECIIOMOIIHOE COCTOSIHHE, COAESIHHOE JOIKHO KBATU(UIIMPOBATHCS KaK pa3doii”.

Mo>KHO BBIIENUTH CIEAYIOIIME NpU3HAKW Hacuius B pa3zboe: 1) kak u B
rpabeke, OHO OXBaThIBAET TOJBKO (PU3UYECKOE HACHIIKE, MOCKOJIbKY MCHXUYECKOE
Hacwire (yrpo3a) MmpeaycMOTPEHO B 3aKOHE CaMOCTOSITEIIbHO; 2) HOCUT ONMACHBIA HE
TOJIBKO JIJISL )KU3HH, HO M JUIsl 3I0POBbsS XapakTep; 3) XapaKTepu3yeTcsl yMBIIUICHHON
dbopmoit BUHBI; 4) OHO, KaK W YIrpo3a, MpecienyeT Ielb - U3bATh WIH yIepKaTbh
4y’K0€ UMYIIECTBO.

Hacunune B pa3boe omacHO [Uisl KU3HM WM 3JI0pOBbS B 3aBHCHMOCTH OT
HaJIM4Mg OJHOTO U3 JIBYyX BO3MOXHBIX OOCTOSTENBCTB: OT IOCIEACTBHIA
MPUMEHEHHOTO (PU3WYECKOTO BO3JEHCTBUS WM B 3aBUCUMOCTH OT OIACHOCTH
croco0a 3Toro BO3ACUCTBHSL.

Cornacio 1. 21 mnocranonenus Ilnenyma BepxoBnoro Cyma P® ot 27
nexadps 2002 r. N 29 nox HacuimueM, OMacHBIM ISl )KM3HU WJIU 37I0pOBbsl, "'Cleayer
MOHUMATh TAaKO€ HACHUIINE, KOTOPOE TIOBJIEKIO MPUUYMHEHUE TSHKKOTO U CpefHei
TSKECTH Bpela 370pPOBBI0 MOTEPIEBIIETr0, a TakXe MNPUUYMHEHHE JIETKOro Bpeaa
3I0POBbIO,  BBI3BABIIEIO0  KPATKOBPEMEHHOE  PAcCTPOMCTBO  3J0POBbS WM
HE3HAUMUTENIbHYI0 CTOWKYI0 yTpary oOmei Ttpyaocnocodbnoctu". O06o0mmas,
A.H. UrnaToB BepHO ompeaensiil NOHsATHE OMacHoro Hacuius: "Hacuiauem, onmacHbIM
JUTSI 5KA3HH WA 3[I0POBbsI, SIBISIETCS] TAKOE BO3ICMCTBHE HA OPTaHU3M MOTEPIEBIIIETO,
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KOTOPO€ MPHUBEIO WM MOIJIO NMPUBECTU K MPUUYMHEHUIO CMEPTH WA PACCTPOMCTBY
3I0POBBS JTFOOOM TSKECTH .

Taxkum o6pazom, cornacHo no3unuu [Inenyma BepxosHoro Cyna P® omacHoe
M0 TMOCJIEICTBUSIM HAacUIIM€ B pa300€ MOMKET BBIPAXKATHCS B MPUUMHEHUU JIETKOTO,
CpelIHEN TSHKECTH WM TSDKKOTO Bpela 310poBbio. lIpuMeHeHne Hacuiaus mTpu
pa300ifHOM HamaJeHWu, B PE3yJbTaTeé KOTOPOrOo MOTEPHEBUIEMY YMbBIIUIEHHO
MIPUYMHEH JIETKUM WM CPEIHEW TSKECTH BpEI 340POBBIO, OXBATHIBAECTCA COCTABOM
pasz00s U 1onoJHUTENbHON KBamuukauu 1o cT. 115 wim 112 YK P® ne tpebyet. B
ATUX Cly4asx cojaesHHoe Kpamudumupyercas mo 4.1 cr. 162 YK P®, ecmu
OTCYTCTBYIOT OTSTYAIOLME OOCTOATENbCTBA, MPEAYCMOTPEHHbIE 4.2 WM 3 3TOH
CTaThHU.

JlononHUTENbHAS KBATH(PUKAIMS B OTHOMICHIUH YMBIIUIEHHOTO TSHKKOTO Bpesia
HY’)KHa TOJBKO B oAHOM ciiydae: "Ecnu B xone pa300iHOro HamaJeHHsl C IIeJIbIO
3aBIQICHUS] YY>KMM HMYIIECTBOM MOTEpPHEBIIEMY ObUI NPUUYMHEH TSKKHI Bpes
3JI0pPOBBIO, YTO TMOBJEKJIO 32 CO0OM HACTYIJIEHHME €ro CMEPTU MO0 HEOCTOPOKHOCTH,
COJIESIHHOE CJIeTyeT KBaTU(pUIUPOBATH 10 COBOKYIMHOCTH MPECTYIUICHUH - 110 MYHKTY
"B" wactu uerBepToi ctarbu 162 m yactu verBeprod crarbu 111 YK PO®" (m. 21
noctanoBieHus [Inenyma BepxosHoro Cyaa PO ot 27 nekadbpsa 2002 r. N 29).

Hacunue B pa300iHOM HaIageHUU MOXKET OBbITh MPEICTABICHO U yOUICTBOM
MOTEPIIEBIIEro, KOTOpoe TpeOyeT AOMONHUTENbHOM KBanupukanuu: "Ecnu auno Bo
BpeMsl pa300HOrO HalaJeHUs COBEPIIAET YOUMCTBO MOTEPIEBIIETO, COACIHHOE UM
cienyeT KBanupuIMpoBaTh Mo myHKTy "3" yactu BTopoit cratbu 105 YK PO, a taxxke
no nyHkTy "B" yactu yerBeptrou ctathu 162 YK P®. [lpu Hanuumu B HEHCTBHSIX
BUHOBHOTO B pa300HHOM HamaJeHUM JPYTUX OTATYaAIOIUX OOCTOSATENbCTB
(Hanpumep, pa300ii, COBEPILICHHBIN TPYIION JUI MO NPEIBAPUTEILHOMY CTOBOpPY, C
HE3aKOHHBIM TMPOHUKHOBEHHEM B JKUIUIIE, C MPUMEHEHHEM OpYXHUS U T.N.) 3TU
MPU3HAKK OOBEKTUBHOM CTOPOHBI Pa300s OMKHBI OBITh YKa3aHbl B ONMUCATEIbHON
yacTu npuroBopa" (1. 22 Ha3BaHHOTO BbIlIE MocTaHoBieHUs [lnenyma BepxoBHoro
Cyna PO).

K nacwiuio, omacHoMy 1o crHoco0y ero HpUMEHEHHUs, MPaKTHKa OTHOCHUT,
HaIlpuMep, He TOBJIEKIINE MOCIEACTBUN A MKU3HU WM 370pPOBbSl COpachiBaHHE
MOTEPNEBUIETO C BBICOTHI, BBHIOpPAChIBAHUE €ro U3 JABUXKYILIETOCS TPaHCIOPTa,
NyILIeHHEe, yJep KaHUe IMOJ BOJOU, BBICTPEN, MPOU3BEACHHBIA B MOTEPHEBLIETO U HE
JOCTUTIIMN 11eNu (MpOMax), ONMHMCAHHOE BBIIIE MPUMEHEHUE CHIIBHOJEHCTBYIOIIUX,
SJIOBUTBHIX WJIA OAYPMaHUBAIOIUX BEUIECTB U T.II.

VYrpo3a HacuiameMm, OMacHbIM JIsl JKM3HU WM 370pPOBbS, BKIIOYAET B CeOs
3allyTMBAHUE TOTEPIIECBIIETO C LEIBI0 H3BATHS MU (WIH) YAEPKAHHUS UY>KOTO
MMYILECTBAa JIOOBIM M3 HAa3BaHHBIX BbIIIE BUAOB (usmueckoro Hacuiaus. OHa He
TpeOyeT nomoTHUTENbHON kBanmudukanuu mo cT. 119 YK PO (mpu yrpose
MPUYMHEHUEM TSHKKOTO Bpesia U yOUICTBOM).

Pa300if cuMTaeTcsi OKOHYEHHBIM C MOMEHTa HamaJeHUsl B LENSIX XHILECHHUS
Yy’KOr0 UMYIIECTBA, COBEPILICEHHOTO C MPUMEHEHUEM HACWIIMS, OMACHOTO IS )KU3HU
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WM 3JI0POBbS, TUOO C yrpo30i MPUMEHEHUsI TaKOro Hacuius (. 6 TMOCTaHOBJICHHUS
[Inenyma BepxoBuoro Cyma P® ot 27 nekabps 2002r. N 29). IlpuunnHenue
MMYIIECTBEHHOTO yIiep0a COOCTBEHHUKY WJIM 3aKOHHOMY BJIAJCNIbIly UMYIIIECTBA JIJIst
OKOHUYEHHOTO COCTaBa pa3dos He TpelyeTcs.

CyObekTHBHAsE CTOpOHA pa300si XapaKTePU3yeTCs MPSMBIM YMBICIOM H
KOPBICTHOM 11enbl0. HamazeHue A0MKHO OBITH OCYIIECTBJICHO, B CHIYy MPSMOTO
yKa3aHUs 3aKOHA, B IEJAX XUIIECHUS.

CyOnekT - nroboe auio, focturiiee 14 ner.

Pa36oif crnemyer oTrpaHMYMBATH OT Tpalexka, TOYHEE, OT HACHUIBLCTBEHHOTO
rpa0exka, TMOCKOJIbKY OTIpaHMuYeHHe pa300sg OT HEHACUJIBCTBEHHOTO Tpadexa
CJIOHOCTH HE TpejcTaBisieT. Brlie, B mpoliecce aHann3a OOBEKTHBHOW CTOPOHBI
pa3bosi, Takoe pasrpaHHYCHHE YK€ ObUIo mpoBeacHo. OO000mas CKazaHHOE U
MpUHUMAass BO BHHMMaHWE WHBIC TPHU3HAKKW Tpabexa W pa3dos, MOXHO Ha3BaTh
CJIETyIOIIFEe OCHOBAHMSI pa3TpaHUueHUs Pa300s U HACHIBCTBEHHOTO Tpadexa:

- mo 00bekTy. OCHOBHBIE OOBEKTHI rpabeka W paz00si COBMAJAIOT, OJHAKO
pa30oii MMeeT MOMOJHUTEIBHBIM OOBEKTOM 370POBbE WM KU3HB IMOTEPIEBIIETO,
Yero He MOKET OBITh B Tpabexe;

- 10 OOBEKTUBHOM CTOPOHE:

a) o00s3aTenbHBIM TPU3HAKOM pPa300s BBICTYMAET HarajgeHue, KOTOpOe
MpEeACTaBIsAET AesHrue (WU €ro 4acTh, MOCKOJBKY €Ile HEOOXOIWMO HACUIIWE WIIN
yrposa). Jlns rpaGexka HamajgeHUe HE XapaKTEPHO, TOUHEE, HalaJeHUE HE SIBISICTCS
00s3aTeNbHBIM TPU3HAKOM Tpabeka, XOTS W MOXET B HEM TMPUCYTCTBOBATH B
OTJENBbHBIX CUTYaIIUSX;

0) Hacuimue B pa30oe JTODKHO OBITh OMACHBIM ISl JKM3HU WM 370POBBSA
MOTEPIIEBIIIET0, PABHO KaK M yrpo3a JOKHA UMETh COJIEPIKaHUEM TaKoe - OMacHOe
JUISL )KW3HU WJIM 3JI0pOBbs - Hacwiue. B rpabeke MOXXET MPUCYTCTBOBATH TOJIBKO
HEOMacHOe JJIsl )KU3HU U 3JI0pOBbs Hacwine (Yyrpo3a HeomacHbIM HacuiueM). Eciu
NPUHUMATh BO BHUMaHUE TOT BPEJ 3/I0POBbIO, KOTOPHI MOXET ObITh MPUYMHEH B
pazboe, OH MHUHUMAJIBbHO BBIpaXXAaeTCSd B MPUUYMHEHHH JIETKOTO Bpela 370POBBIO.
COOTBETCTBEHHO, €CJIM TIPU 3aBIAJCHUU UYYyXUM HMMYIIECTBOM BHHOBHBIM IS
OTOOpaHUs UMYIIIECTBA TPUUUHIII TTOTEPIICBIIIEMY JIETKUI BPEJT 3I0POBBIO, O Tpadexke
HE MOJKET OBITh ¥ pEUH; COJCTHHOE KBATU(PHUIIMPYETCs KaK pa3ooi;

B) MOMEHT OKOHYaHUs Tpabexxka u pa3dos pasHbid. ['pabex umeer
KJIACCUYECKUN MOMEHT OKOHUYAHUS XUIIEHUS (KOT/Ia UMYIIECTBO U3BATO U BUHOBHBIM
MOXET PAaCIOPSIIUTHCS MUMYIIECTBOM WJIM HCIIOJIB30BaTh €ro); pa3doil mo cocTaBy
MPECTYIUICHHsI - YCEUCHHBIH, OH OKOHUYEH ¢ MOMEHTA HalaJeHUs, CONMPSHKEHHOTO C
OTIaCHBIM HACHJIMEM HJIA YTPO30M TAaKOTO HACHIIUS,

- Mo CcyOBbEeKTUBHOU cTOpoHEe. COrjiacHO TMOHATHUIO XWILEHUS TpabexX HMeEeT
KOPBICTHYIO 11eTb. Llenb pa30ost, KOTOPHIH 51 HE CYMTAIO XHIIIEHHUEM, yKa3aHa B cT. 162
YK P®; 5710 XUIllIEeHHE 4y>KOTO0 UMYIIIECTBA;

- nmo kBamduuupyomuM (0cob0 KBanupUUUPYOIMKUM) Tpu3HakaMm. B
rpabexe, HampUMep, COBEPIICHHO HEBO3MOXXHO TIPUMEHEHUE OpYXUS WIH
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MPEAMETOB, UCIOJIB3YEMBIX B KauecTBe opyxusi. Kak Toiapko OHO (IpUMEHEHUE)
UMEET MECTO, CJEIyeT TOBOPUTh O KBaJIM(PHUKALMU COJAESHHOTO Kak paz0os,
IIOCKOJIBKY BCErJa MNPUMEHEHHWE M JaXe INpocTas JEeMOHCTpauus OpyXKus
CBUJIETEIBCTBYIOT 00 yrpo3e, OMacHOM, Kak MUHMMYM, JUIsl 30POBbS, UCXOI W3
MOPAXKAIOIIMX CBOMCTB Opyausi MpecTyIuieHus. TOYHO Tak K€ COBEPILIECHHO
HEBO3MOXKEH Irpadex ¢ MPUUMHEHUEM TSKKOTO Bpena 310pPOBbIO.

Bonpuiyro  CIOXKHOCTD — MpEACTAaBISIET  pa3rpaHudyeHre  pa3dos U
BbIMOTraresibeTBa. OHO TaHO B aHAJIM3€ COCTaBa BHIMOIaTENIbCTBA.

Hakonen, ocraercs mnpoOnemMoll pa3rpaHUYeHUE BOOPYKEHHOTO pa30os,
COBEPIIICHHOTO OPTaHM30BAaHHOW TPYyMNIoOW, U OaHAWTH3MA. XOTS TOYHEE, BUIUMO,
paccMaTpuBaTh ATy HOpoOieMy B JIpyroldl IJIOCKOCTH, Kak HEOOXOJIUMOCThb
JOTIOTHUTENTLHOW  KBaJM(UKAIIMM  BOOPYXEHHOTO  pa300si,  COBEPIIEHHOTO
OpraHW30BaHHOM TPYMIOW, MO cocTaBy Oanautu3Ma. M sta mpobiema sBiseTCs
KpailHe CJI0KHOM; 10 CYTH, OHA HE UMEET €JUHCTBEHHOT'O PEUICHUS.

banna - 3T0 pa3HOBHIHOCTH OPraHU30BAHHOM IPYIIIBI, XOTS B HAYKE HHOT/AA €€
OTHOCAT K NPECTyIHOMY COO0OIecTBy (MpecTymHOM opranuzanuu). B 3akone
(mucno3unus 4. 1 cr. 209 YK P®) roBopurcs o ToM, yTo 0aHaa npeacTaBiseT cooon
YCTOMYMBYIO BOOPYKEHHYIO TPYIITy, CO3[JaHHYIO B LIEJISIX HamaJeHUs Ha TPakIaH
Wi opraHuzanuu. HabGop mNpu3HAKOB, HCMOIB30BAHHBIX 3aKOHOAATENEM s
onpezeNieHus JTaHHOTO MOHSATHS, TaKMM o0pa3oM, CXOJEH ¢ HabOpoM MPHU3HAKOB
OpraHM30BaHHOM TpymIibl, KOTOPbIA ecTh B 4. 3 cT. 35 YK P® (ycroitumBas rpynna
Jull, 3apaHee OOBEIUWHUBIIMUXCA MJI1 COBEPILICHUS OJIHOIO WA HECKOIbKHUX
npectymienni). [loHaTre mpecTymHOTo cooOIecTBa (MPECTYMHOM OpTaHW3allud) U
paHee He CIMIIKOM MEePEeKIUKaioch C MOHATHEM OaHAbl, a mocie pedhopMHUpPOBAHUS
4. 4 c1. 35 YK PO B HOs106pe 2009 T. 1 cOBCEM OT HETO OTJIMYAETCSI.

ITosToMy camoii BepHOW KBaJIM(PUKAIMECH, HA MO B3TJISJ, CICAyEeT MPU3HATH
KBaJTM(HUKAITUIO BOOPYKEHHOTO pa30b0s, CoBepIIeHHOro 0anaou, mo 4. 1 cr. 162 (umu
APYrol 4acTh, C Yy4ETOM OTATYAIOIIUX OOCTOSATENBCTB, KPOME COBEPUIEHHOTO C
MIPUMEHEHUEM OpYXHSl M OpraHu30BaHHOUN rpymnmnoil) u cT. 209 (cooTBETCTBYIOLIEH
yactu) YK P® (4eTBepThIii BO3MOKHBIM BAPUAHT).

1.6JIexums Ne6 (2 u.)
Tema: Kpaiuduuupyronue npu3HaKu XUIEHUH — 2 yaca
1.6.1 Bonpochl JieKIum:

1. Cucrema kBanupuIUpyoOmUX nOpu3HakoB. OO0mme u cnenudpuvyecKue

MPU3HAKHU.

CoBepiieHre MpecTyIICHU IPYNION JUIL IO MPEBAPUTEIBHOMY CTOBODY.

[Ipu3Haku opraHn30BaHHOM TPYIIIIHI.

4. XulleHue 4yKoro MMyIIecTBa C NMPOHUKHOBEHUEM B KUIMIIE, MMOMEIIECHUE
100 UHOE XPAHUIIHILIC.

Nl
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5. [lpuunHeHne 3HAYUTENHHOTO yiepOa rpakJaHWHY KaK KBaTu(UIIUPYIOIIee
00CTOSTENHCTBO

6. Kpynmuplii  pazMep  XHWIIIEHHUS  Yy»XOTO  HMMYIIECTBA  KaK  0c000
KBUTH(DUIMPY IO MPU3HAK.

7. CoBepllieHUE MOIICHHMYECTBA, TMPUCBOCHUS M  pacTpaThl JIUIOM C

HCIIOJIb30BAHUEM CBOETO CIIyKEOHOTO MOJI0KEHUS.

Crnenuduryeckne KBanupUIUpyomue Npru3Hakyu pa300s U BEIMOTATEIbCTBA.

9. XulieHue MNpeaMeToB, UMEIOUIMX 0COOYI0 HEHHOCTb, KaK CaMOCTOSTEIbHBIN
BU/JI XUILEHUSI.

*®

1.6.2 KpaTtkoe coaep:xkaHue BOIPOCOB

1.Cucmema xeanuguyupyrowux npuznarxos. Odbwue u cneyuguueckue NPUIHAKU.

OOCTOATENBCTBA, OTATYAIOIIME OTBETCTBEHHOCTh 3a MPECTYIUICHUS TPOTUB
COOCTBEHHOCTH, pa3HOOOpa3Hbl M YACTO MOBTOPAIOTCS B paMKax pPa3HbIX COCTABOB
npecryruieHuid. Creayer OTMETUTh, YTO TipodiieMe auddepeHIani 3aK0HOIaTeNb B
MOCJEIHUE TOJbl  CHPABEAJIMBO  YACNSET TMOBBIIIEHHOE BHUMAaHUE, XOTA
3aKOHOJIaTeIbHbIE HOBEJUIBI YAAUHBI TAJIEKO HE BCETr/Ia.

[Ipu omucanuu mocsraTeabCTB Ha COOCTBEHHOCTHh 3aKOHOJATEIh HCIIOIB3YET
CIIEAYIOMNE BHUABI OOCTOATENTHCTB, KOTOpHIE OOYCIOBIMBAIOT MPUMEHEHHE Oojee
YKECTKOW YTOJIOBHOU OTBETCTBEHHOCTH.

Kpanudunmpyromiye npuzHaku:

- COBEpUICHUE MPECTYIUICHUS] TPYNINOW JIUI MO MPEABAPUTEIHLHOMY CrOBOPY
(m "a" 4.2 cT. 158, u. 2 ¢T. 159, u. 2 c1. 160, . "a" 4. 2 cT. 161, 4. 2 cT. 162, m. "a"
4.2 cr. 163, m. "a" 4. 2 cT. 164 (COBMECTHO C MPU3HAKOM OPraHU30BAHHOW TPYTIIbI),
m "a" 4. 2 cT. 166 YK PD);

- COBEpIICHHE NPECTYIUICHUS] C HE3aKOHHBIM MPOHUKHOBEHHEM B KUIHUIIE,
nomernieHue aubo nHoe xpanmwmmine™(923) (m. "6" 4. 2 cr. 158 (coBepiieHne Kpaku ¢
HE3aKOHHBIM TMPOHUKHOBEHUEM B TMOMEINICHUE JIMOO MHOE XpaHWIulie), . "B" 4. 2
cT. 161 YK PO);

- COBEpIICHHUE TMPECTYIUICHUS] C TPUYMHEHHEM 3HAYUTENBHOrO Yyiiepoa
rpaxaaHuny (1. "B" 4. 2 cT. 158, 4. 2 c1. 159, 4. 2 c1. 160 YK PD);

- COBEpIICHHE KpaXXh W3 OACKIbl, CYMKH WIH JAPYrod py4dHOU KIaaH,
HaxXOAUBIIKMXCS pu noTeprnesuieM (m. "t" 4. 2 cT. 158 YK P®);

- COBEpIIECHUE MNPECTYIUICHUS C MPUMEHEHHEM HACUJIUs, HE OMAacHOIO MJIs
KU3HU WU 3[0pOBbs, TUOO C yrpo30il MPUMEHEHUs Takoro Hacwius (m. "r" 4.2
ct. 161, m. "B" 4. 2 c1. 166 YK PD);

- COBEpIIICHUE MPECTYIUICHUS ¢ MpUuMeHeHrneM Hacwius (1. "B" 4. 2 ¢1. 163 YK
P®);
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- COBEpUIEHUE MPECTYIUIEHUd B KpynHoMm pasmepe (m. "n" 4.2 ct. 161, m. "r"
q.2 cT. 163, 4. 2 cT. 165 YK PD);

- COBEpIICHHE TMPECTYIUICHHS C NPUMEHEHUEM OpYXHUS WIM MPEIMETOB,
UCIIOJIb3YEMBIX B KauecTBe opyxus (4. 2 cT. 162 YK PO);

- COBEpIIICHUE MPECTYIUICHUs OpraHu30BaHHOM rpymnmoi (m. "a" 4.2 cr1. 164
YK PO);

- COBEpIICHHE MPECTYIUICHHS, TMOBJIEKIIEE YHHUYTOKECHHE, TMOpUYy WU
paspylieHre TPEAMETOB WIH JTOKYMEHTOB, UMEIOIIUX O0COOYIO IEHHOCTH (1. "B" 4. 2
ct. 164 YK PD);

- COBEpIICHHUE IESHUS, MPUUYUHUBIIETO UMYIIECTBEHHBIA YIIEPO B KPYITHOM
pazmepe (4. 2 ct. 165 YK PD);

- COBEpIIICHUE MPECTYIUICHUSI U3 XYJIUTAaHCKUX MoOyxaeHuu (4.2 c1. 167 YK
P®);

- COBEpIICHHE MPECTYIJICHUS IyTEeM I[OJKOra, B3pblBa WIHM HHBIM
obmreonacHeIM criocodom (4. 2 ct. 167 YK PD);

- COBEpIICHUE MPECTYIUICHUS, TOBJEKIIEE IO HEOCTOPOKHOCTH CMEPTh
YyeJ0BEeKa MIN MHBIC TSHKKHE nociieAcTBus (4. 2 c¢T. 167 YK PD).

Oco060 kBaMGUIUPYIOITUE TPU3HAKH:

- COBEpIIIEHHE KPaku C HE3aKOHHBIM MPOHUKHOBEHUEM B xujuiie (1. "a" 4. 3
cT. 158 YK PD);

- CcoBeplleHHEe pa300d C HE3aKOHHBIM MPOHUKHOBEHHEM B IKUJIUIIE,
nomMernieHue auoo nHoe xpanwmuiie (4. 3 ct. 162 YK PO);

- COBEpIICHHE KpaXu U3 HePpTenpoBoja, HeDTENPOAYKTONPOBOA,
razomnpoBoja (. "0" 4. 3 ct. 158 YK PD);

- COBEpUIECHUE MPECTYIUIEHUs B KpynHoMm pasmepe (m. "B" 4.3 cr1. 158, u. 3
cT. 159, 4. 3 cT. 160, 4. 3 cT. 162 YK PD);

- COBEpUIECHUE MPECTYIUICHUS JUIOM C HCIOJIb30BAHUEM CBOETO CIIyKEOHOTO
noJioxkeHus (4. 3 c¢t. 159, u. 3 ct. 160 YK PD);

- COBEpIICHHE MPECTYIUICHUs] OpraHM30BaHHOM rpymmou (m. "a" 4.3 cT. 161,
m "a" 4.3 cT. 163, 1. "a" 4. 3 cT. 165, 4. 3 cT. 166 YK PD);

- COBEpIIIEHHE TPECTYIIEHUS B 0c000 KpymHOM pasmepe (m. "6" 4.3 ct. 161
YK P®);

- COBEpILICHHE NPECTYIUICHUS B LEIAX TMOJYy4eHUS HMYIIECTBA B 0C0O00
KpymHOM pazmepe (1. "0" 4. 3 ¢T. 163 YK PD);

- COBEpUICHUE TMPECTYIUIEHUS C MPUYMHEHUEM TSKKOrO BpeAa 3J0POBBIO
norepresiiero (. "B" 4. 3 c¢t. 163 YK P®);

- COBEpIICHHE MPECTYIUICHUSI, MPUINHUBIIETO 0CO00 KpymHBIA ymiepo (m. "0"
q. 3 cT. 165, 9. 3 cT. 166 YK PD).

Oco060 kBaMGUIUPYIOITUE TPU3HAKH:

- COBEpIICHHE MPECTYIUIEHUS] OpraHM30BaHHOM Tpymmou (m. "a" 4.4 crt. 158,
q.4 cr. 159, 49. 4 cT. 160, 1. "a" 4. 4 c1. 162 YK PD);

126



- COBEpIIICHUE MPECTYIUIEHUsI B 0C000 KpymHOM paszmepe (1. "6" 4.4 cT. 158,
9.4 ct. 159, 4. 4 c1. 160, 1. "6" u. 4 ct. 162 YK POD);

- COBEpIIEHUE MPECTYIUICHUs] C TMPUYMHEHHEM TSHKKOTO BpeAa 3/I0pOBbIO
norepresiiero (1. "B" 4. 4 c¢t. 162 YK P®);

- COBEpIIICHUE MPECTYIUICHUS C MPUMEHEHUEM HACHWIIUS, OTIACHOTO ISl JKU3HU
WJTU 3JI0POBbS, TUOO C YIrpO30i MPUMEHEHHS TaKoro Hacuius (4. 4 cT. 166 YK PO).

CoBpemenHass  nuddepeHumanus  yroloBHOM  OTBETCTBEHHOCTH  3a
MOCSTaTeIbCTBA HA COOCTBEHHOCTh OTIMYAETCA CIAEAYIOIUMU pU3HAKAMHU.

1. Jduddepenmumanys ocHOBaHAa Ha y4eTe€ pa3HOW CTENEHH OOIIECTBEHHOM
OMACHOCTH  JIOTIOJIHUTEIBHBIX  OOCTOSATENbCTB, KOTOPHIMH  COMPOBOXKIATIOCH
COBEpIICHUE TMPECTYIUICHUSI. OJTU OOCTOSATENbCTBA, B CBOIO OYEpedb, 0Opa3yroT
HECKOJIbKO CaMOCTOSITEIBHBIX TPYMI: a) 00CTOSTENHCTBA, B OCHOBE KOTOPBIX JIEXKAaT
O0COOEHHOCTH (JOTIOJHUTEIbHBIC XapaKTEPUCTUKN) NESAHUS (COBEPIICHHUE KPaXu W3
OJIeXk/Ibl, CYMKH WJIM JAPYrol py4YHOW KAy, HAXOJMBIIUXCS TPH TOTEPIEBIIEM,
COBEpILICHUE Kpaku H3 HedTenpoBoAa, HEPTENPOAYKTONPOBOAA, Ta30MpoOBOAA,
KPYIHBI U 0CO00 KPYHHBIM pa3Mephbl COBEpIICHUS NEsSHHS); 0) OOCTOSTEIHCTBA,
OTHOCSIINECS K MOCIEACTBUAM JIeIHUS (3HAUUTENbHBIN yiiepd rpaXxAaHuHY, TSKKUNA
BpeJ 3I0pOBbI0, MMYIIECTBEHHBIN yIIepd B KPYHMHOM pa3Mepe, 0co00 KPYITHBIH
yiiep0, YHUYTOKEHHUE, TTopYa WK Pa3pylIeHHE IPEeIMETOB WIH JOKYMEHTOB, CMEPTh
YeJloBeKa WM HHbIE TSKKHE TIOCIEACTBHS); B) OOCTOSITENBCTBA, CBSI3aHHBIE CO
CIIOCOOOM TMPECTYMHOIO MOCATaTeNIbCTBA (MPOHUKHOBEHUE B MOMEIICHUE, >KIITUIIE
WIN XPaHWUJUIIE, TMPUMEHEHWE HACWIIMS WIM Yrpo3bl, NMPUMEHEHUE OPYXKUS WIH
CPEICTB, MHCIOIB3YEMBIX B KaueCTBE OpPYKHSA, B3PBIBbI, IOHKOTH U UHbBIE
oO11eoomacHpie  CIOCOOBI); T) OOCTOSTENBbCTBA, CBSI3aHHBIE C CYOBEKTOM
npectyruieHusl (rpynmna JUIl M0 TPeaBapUTEIbHOMY CrOBOPY, OPTraHU30BaHHAS
rpynmna, JUI0, UCTOJB3YIOUIEE CBOE CIIyKeOHOE TMOJOXKEHHUE); 1) 0OCTOATENhCTBA,
CBSI3aHHBIE C CYOBEKTUBHOM CTOPOHOW COAESHHOTO (IeNb TIONYyYEHUS WIH
3aBJIaJICHUS] UMYIIIECTBOM B 0CO00 KPYITHOM pa3Mepe, XyITUTaHCKHI MOTHUB).

2. 3akoHOJaTedh 4YacTO WCIOJb3yeT B HEW YCTONYMBBIE COYECTAHUS
KBATU(UIUPYIOMUX U 0C000 KBATU(UIMPYIONTUX MPU3HAKOB.

3. B TO Xe BpeMs Jaxke B paMKax TPYMNI OJHOPOAHBIX MPECTYIUICHUIM
(XUIIeHH, HaIpuUMep) HAOII01aeTCsl HEMOCIEA0BaTeIbHOCTh KaK B HAJIEJICHUH TOTO
WIN WHOTO JESHUS KOHKPETHBIMU KBATH(PUITUPYIONUMU TpU3HAKaMU (Hampumep,
JUTSL KpaK¥l TIPU3HAK "¢ HE3aKOHHBIM TPOHUKHOBEHUEM B KWJIHIIE, TIOMEIICHUE 00
WHOE XpaHwiuie" pas3felieH Ha JBa, 4ero He CHeNaHo s Tpabexka M pa3dos;
OTATYaroIiee Kpaxy, MOIICHHUYECTBO, MIPUCBOCHUE U PacTpaTy OOCTOSTENBCTBO 'C
NPUYMHEHUEM 3HAUYMTEIBHOrO Yyiuepda TpaxAaHuHy' HE TMPEAyCMOTPEHO JUIs
rpabexxa u pa3z0os, 94To co3AacT MpoOIeMbl MTPU KBaTU(UKAIIMN TIepepacTaHusl OTHON
dbopmMbl xumieHus: B aApyry*(926); u T.1.), TaK U B NPUJAHUU UM OMPEIEICHHOTO
cTaTyca (kBamU(UIUPYIOTIIHIA, 0co00 KBATHU(UITUPYIOITUH, 0c000
kBauimpyrommii  npusHak). COOTBETCTBEHHO, HE BCErJa BBIICPKUBACTCS
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CUCTEMHOCTh U OJHOTUIHOCTh auddepeHnuanyu "mo ropuzoHTamH' U "o
BEPTUKAIIN'".

4. K coxXaJleHHIO, JOIMYCKAeTCs HCIOJIb30BAHWE B pPAMKax OJHOM 4YacTH
(COOTBETCTBEHHO, W OJHOW CAaHKIMHK) ABYX KapJAMHAJIBHO PAa3HbIX IO CTENEHU
0O0I111eCTBEHHOM OMAaCHOCTU MPU3HAKOB (TpyMIa JIUIL 110 MPEABAPUTEIHLHOMY CTOBOPY U
opraHu3oBaHHas rpymnmna B 1. "a" 4.2 ct. 164 YK P®), 4To HUBENMpPYEeT OMAaCHOCTH
OPTraHW30BAHHOM T'PYIIIIHL.

5. JHanexko He Bcerma auddepeHnmanus OJUHAKOBO CKa3bIBaeTCS Ha
MEHAJIM3alH IeSTHUS, T.€. €r0 HAKa3yEeMOCTH.

6. 3aciyXUBaeT COKaJleHHUs U TO, 4yTo nuddepeHuuanus OTBETCTBEHHOCTH 3a
MOCATaTENbCTBA HA COOCTBEHHOCTh OJHOCTOPOHHSISI: TOIBKO B CTOPOHY IMOBBIIICHUS
YTOJIOBHOM OTBETCTBEHHOCTH. E€ cMsrueHre BO3MOKHO TOIBKO C YUE€TOM MOJIOKEHUN
OO6mieit yactu. [IpuBWierupoBaHHBIE COCTaBbI CpEAW TMPECTYIUICHUWM TPOTUB
COOCTBEHHOCTH OTCYTCTBYIOT. He cdopMynupoBaHbsl U CHEHHAIbHBIE YCIOBUS
OCBOOOKIEHUS OT YTOJIOBHOM OTBETCTBEHHOCTH.

[Ipopomxas mocneaHUM Te3UC, OTMEUY, YTO OHU HE ObUIM Obl JMIIHUMHU IO
TaKUM, HampuMep, COCTaBaM IMPECTYIUICHHS, KaK HEKBaIU(PUIUPOBAHHBIE YIOH,
YMBIIIJIECHHOE YHHUUYTOXXEHUE WIM MOBPEXKICHUE HMYIIECTBA, YHUUYTOXKECHHUE WIIU
MOBPEXKJACHUE MMYILECTBA MO HEOCTOPOKHOCTU. MOXKHO ObLIO OBl MOAyMaTh U O
IUCIO3UTUBHOM HOPME B OTHOIICHUM MOCATATENIbCTB HAa COOCTBEHHOCThH, KOTOPHIE
COBEPIIAOTCA MEXIY ONM3KUMHU POJCTBEHHHKAMU. B CBSI3U ¢ 3TUM MOBTOPIO CBOE
MpEeAJIOKEHNE O JONOJHEHMH TmpuMmeyaHusa K cr. 158 VK P® mnonoxenuem
cienymoomero coaepxxanus: "JInmo, BHOEpPBbIE COBEPIIMBIIEE MPECTYIUICHMUS,
npeaycMoTpennbie 4. 1 ¢t. 158, 1. 1 c1. 159, 4. 1 cT. 160 YK P®, ocBobOX)HaeTcs OT
YTOJOBHOM OTBETCTBEHHOCTHM B TOM CJydae, €CJIM MOJHOCThIO BO3MECTHUT
NPUYMHEHHBI MaTepHalbHBIA  ylIepO, 3arJaguT MOPAJIbHBIA Bpel W €CIu
MOTEpNEeBUINI (MOTEPIEBLINE) HE BO3pa)KaeT MPOTUB MPEKPAIICHUS B OTHOLICHUU
HEro YroJIOBHOTO TMpeciefoBaHusa". B Hayke eCTb W HUHbIE MPEMIOKEHUS O
MOOIIPUTEIBHBIX HOPMaX, KOTOPhIE MOKHO MOJAJEPkKaTh (HampuMep, NpeaaaraeMyro
JIL.P. ABetncstH k cr. 166 YK P®: "Eciu BHHOBHBIM B TedeHue 24 dYacoB
100pOBOJIBHO, 0€3 TOBPEXKJACHUN BEPHET aBTOMOOWIIb WM MHOE MEXaHUYECKOe
TPAHCIIOPTHOE CPEJCTBO, HAKA3aHUE COKPALIAETCS €My HAIOJOBUHY WJIHA 3TO JIMIIO
0CBOOOXKIAETCS OT YTOJIOBHOM OTBETCTBEHHOCTH".

CerosiHs MHOTHE yY€HbIE OTMEUAIOT, YTO AUQdepeHIranmsi OTBETCTBEHHOCTH
3a IPECTYIIEHUS NPOTUB COOCTBEHHOCTU OCTABIISET JKENaTh JYUILIEro, U Mpeaaarator
MyTH YCTPAHEHUS STOT0 Henoctatka. Tak, A.A. MeIuKOB NPUMEHUTENBHO K
XMIIEHUSM BBIJENSET CHElHalIbHbIE IOPUAMYECKHE TPeOOBaHMSI, KOTOPBIM JIOJIKHBI
OTBEYaTh OTATYAIOIINE OOCTOSTENHCTBA XUILIEHUH. DTO TpeOOBAHUS: a) CUCTEMHOCTH
(oOcTosATENBCTBA JOMKHBI (POPMYIHUPOBATHCSI HA OCHOBE MOHHMAHHS HWHTEpeca
COOCTBEHHOCTH KaK OCHOBHOI'O OOBEKTa XHUIIECHHWH; MO3TOMY CTPYKTypa HOPM O
XUIICHUSX, COAEPKAIIUX OTATYaAIOIINEe 00CTOATENbCTBA, JOJIKHA ObITh €IMHOW, YTO
HE WCKIIOYAeT HAIMYUS CIeNU(UUECKUX OOCTOSTENbCTB, OTATUYAIONIUX YTOJOBHYIO
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OTBETCTBEHHOCTh 32  KOHKpeTHbie  (OpMBl  XWIEHU#); ©O)  TUIMYHOCTH
(oOcTosiTenbcTBA  HAa  3aKOHOAATEIBHOM  YpPOBHE  OTpakaloT  HauOosiee
pacrpoCTpaHEeHHbIE CIy4aW TOBBIMICHHOW OOIIECTBEHHONW OMACHOCTH JESHUS TIO
CPaBHEHUIO C OCHOBHBIM €T0 COCTaBOM); B) JIOTUYECKOW HENMPOTUBOPEUYUBOCTH
(oOcTOATENBCTBA JIOJDKHBI  (POPMYJIUPOBATHCSI OJUHAKOBO BO BCEX COCTaBax
XUIICHUH, 4TO OOECIEYHWT, B CBOIO O4Yepeqb, €AMHOOOpAa3HOE HMX NPUMEHEHHE B
MPaKTHUYECKOM IITOCKOCTH). ITH TpeOOoBaHMs, 0€3yCIOBHO, 3aCTyKMBAIOT BHUMAHUSI.

B mHacTosimiee BpeMsi HE YUYTE€Hbl Ha 3aKOHOAATEIbHOM YPOBHE MHOTHE
00CTOATENBCTBA,  3HAYMTENHHO  TIOBBIIAIOIMIME  OOIIECTBEHHYIO  OMAacHOCTH
conesHHoro. B.B. BexkiieHKO OTHOCUT K HHM TakOW NpPU3HAK, KaK COBEPIICHUE
MPECTYIUICHUs] TPYNION JIMII, U MpeyiaraeT yCTaHOBUTH MOBBIIIEHHYIO YTOJOBHYIO
OTBETCTBEHHOCTh 33 COBEPUICHUE XHUILECHUS MPOCTOM rpynmnoul. Ilogaep:kuBaer 310
MIPEAJIOKEHNE U U3BECTHBIN CIEIUATUCT o pobiemam coyudactus P.P. 'anuak6apon
(mpaBma, TOJABKO B OTHOILIEHWHM HACWIbCTBEHHOrO rpabexa, pa3dos u
BBIMOTAaTEIbCTBA).

Jlymaro, 4To ISl MOAJEPKKU 3TOro MPEJIOKEHHUS HEeT OCHOBaHUW. CTENeHb
OOIIIECTBEHHOM OMAacHOCTH TPYMNIOBOTO TMOCATATEIbCTBA, COBEPIICHHOTO 0€3
MPEABAPUTENBHOTO CTOBOPA, KaK IMPABUIIO, HE3HAYUTEIBHO BBILIE OMACHOCTH TaKOIrO
K€ JEsIHMS, COBEPIICHHOIO OJHUM JHMLOM. BriosHe A0CTaTO4YHO y4eTa JaHHOIO
obcrosaTenscTBa ¢ mpuMeHeHneM cT. 63 YK P® kak o6cToaTenbcTBa, OTATYaroIero
HaKa3aHWe B paMKaX COOTBETCTBYIOIIEH caHKIMU cTatbu (OCOOEHHOW 4YacTu.
[IpuMeuarenbHO, YTO 3aKOHOJATENIb MBITAJICA BBOAWTH MPU3HAK ''TpyNIa JuIl' B
coctaB kpaxu (Denepanbupiii 3akoH 0T 30 oktsa6ps 2002 r. N 130-®3); mo
BcTyIieHus B aeiictue denepanpHoro 3akoHa ot 8 aexadops 2003 r. N 162-D3 stot
NpU3HAK KBATU(DHUIMPOBAT OJHY U3 (QOpPM XUIIEHHs. 3aTeM OT HEro OBLJIO PEelIeHO
0TKa3aTbCs. I10CKOIBKY pOCCUICKOE YTOJIOBHOE 3aKOHOAATENBCTBO MPENYCMAaTPUBACT
TOJIBKO aJbTEPHATUBHBIE OTHOCUTEJIBHO OIpPEJAEICHHBIE CaHKIMM 33 JII000e
MPECTYIUICHHE, NPEACTABISIETCS, YTO JTO NpaBWibHOE pemieHue. CreneHb
OOIIIECTBEHHOM OMAaCHOCTU TPYNIOBOTO NPECTYIUICHUS JIOJDKHA CKa3aTbCsl Ha
MPUMEHEHHOM K YYaCTHUKaM TPYIIbl HAKa3aHUH B paMKaxX CaHKIMKU cTaTbhl YK PO.

C.®. MuIiokoB  CcyuTaeT, YTO  HEOOXOAMMO  JOMOJHUTH  CHUCTEMY
KBUTU(DUIMPYIOMIMX MPU3HAKOB XUIICHHUS TAaKUM MPU3HAKOM, KaK COBEpIICHHE
MPECTYIUICHHUS. B BUJE MPOMBICTA. S conmaapHa ¢ BBICKA3aHHOM MO3WILMEN - OHA B
OTIPEJICTIEHHON Mepe BOCHOJHUT 3aKOHOJATEIbHBIN Mpoden Bcero Koaekca B wactu
60pBOBI ¢ TpodeccuoHaATBHON YKOHOMUYECKON MPECTYIMHOCTHIO0, 0COOEHHO YUUTHIBAS
nexaOpeckue 2003 r. uzmenenuss YK P®, koTopple HCKIIOUMIN M3 YTOJIOBHOTO
3aKOHA TPU3HAKH, CBHJCTEIBCTBYIOIIME O MpodEeCcCHOHATU3ME BHHOBHOTO
(HEOHOKpATHOCTh, W penuauB). llpecTyminenue - kak mnpodeccus U CPeAcTBO K
CYIIECTBOBAHUIO - 3TO (DEHOMEH, NPEKPACHO W3BECTHBIA KPUMHHOJIOTaM, HO
aOCOJIIOTHO HE YUTEHHBIH B YTrOJOBHOM 3akoHoAaTelnbcTBE. [loaTomy Oosee
MPaBUJIbHBIM PEIIEHUEM 3TOM NpoOemMbl OyJET CO3JaHuEe HOBOM yTrOJI0BHO-IIPABOBOM
HOpPMBI - "TPECTyIHAasi 3KOHOMUYECKAsl AEATEIBHOCTh" ("'OCYIIECTBIEHUE YTOJIOBHO
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HaKa3yeMbIX JEIHUM KaK SKOHOMUYECKOW JEATEIbHOCTH, C HU3BJICYECHUEM
MPECTYMHOro Aoxoaa").

HI.A. KynameB oTmedaer HeAocTaTku auddepeHnuanuu B OTHOUICHUH
COCTaBa HACUIBCTBEHHOro rpadexa. OH numer: "®dakTuyecku HE MPOBOAUTCS
3aKOHOAATEeNbHON MudepeHmanuu OTBETCTBEHHOCTH 3a HACUJILCTBEHHBIN Tpadex
M0 TaKUM KBATH(PUIMPYIOLUIUM MPU3HAKAM, KaK COBEPIICHUE MPECTYIJICHUS TPyIION
JUL TI0 MPEIBAPUTEIBHOMY CrOBOPY, C HE3aKOHHBIM ITPOHMKHOBEHHEM B >KWIIHILE,
MIOMELIEHUE WM XPAaHWINILE, B KPYIHOM pa3Mepe, OpraHM30BaHHOM TIpymNIou, B
0c000 KPYMHOM pa3mepe. ITO MPOUCXOJIUT UMEHHO MOTOMY, YTO HACHUIILCTBEHHBIH
rpadex caMm ykaszaH Kak KBaduuuupyrommi npusHak B m. 'T" 4. 2 ct. 161 YK PO,
HapaBHE C JPYIMMH KBUTH(DHUIMPYIONIMMH TpU3HAKaMH. Takoe TMOJOKEHUE He
oTBeuaeT TPeOOBAaHUSIM CHUCTEMHOCTH KBaTU(UIUPYIOMUX MPU3HAKOB B COCTaBaX
Bcex (opm xumieHuit". C 3TuM, O€3yCIOBHO, CIEAyeT coriacuThesa. Bwixom w3
MOJIOKEHUSI OYEBHUJCH: CJIEAOBAIO Obl MPEAYyCMOTPETh OTBETCTBEHHOCTh 3a
HAaCUJILCTBEHHBIN Tpabex B camocrtosaTenbHOl ctathe YK P®, pazmenus cT. 161 Ha
nge. K takomy xe BeiBoAy npuxoaut u L. A. Kynamies.

B Hayke ecTp Macca TMpeUIOXKEHHH (B TOM 4YHUCIE HHTEPECHBIX U
3aCIIyKUBAIOIIMX BHUMAaHUA), COJAEPXKAIIMXCSI B OCHOBHOM B KaHIUJATCKHUX
JUCCepTalUAX W KaCAroNIMXCS JOTOJHUTENbHON muddepeHan  yroloBHOMI
OTBETCTBEHHOCTH 3a OTJAEJIbHbIE MOCATaTelbcTBa Ha cOOCTBeHHOCTh. Hampumep,
N.1O. ManbkoBa npeajaraeT BBECTU CaMOCTOSITENIbHbIA PUBUIETUPOBAHHBIN COCTAB
rpa0exa - rpabex BCIEACTBUE HYXKJIbI; OHA K€ paTyeT 3a Bo3BpaileHue B Komekc
HEOJHOKPAaTHOCTU W 3a HaJeJeHHEe cocTaBa rpalexa emie OJHUM OTAr4arouum
0OCTOSITENNCTBOM B paHre KBadU(UUUPYIOIIEro MpU3HAKa - "C MNPUYMHEHHUEM
3HAUYUTENILHOTO yiiep0a rpakJaHuHy".

N.T'. IlleBueHKO 3TO kK€ OOCTOATENHCTBO IOJaraeT HEOOXOJUMBIM BBECTH B
COCTaB YMBIIUICEHHOTO YHUUYTOXXCHUS WU MOBPEXKACHUS UMYLIECTBA, a KPOME TOTO,
nononHuth cr. 167 YK P® 4.3 u 4, npeaycMarpuBarOIIMMHU [OBBIIIEHHYIO
OTBETCTBEHHOCTh 3a COBEpUICHHWE HA3BaHHBIX MPECTYIUIEHUM B KPYIMHOM U 0CO00
KpPYITHOM pa3Mepax; B 4.2 3TOM K€ CTaThbM BKIIOYUTH MPHU3HAK ''COBEPILICHHE
NPECTYIUVIEHHS IO  MOTHMBAaM  MOJIATUYECKOM,  HMIACOJIOTMYECKOM,  PacOBOW,
HAllMOHAJBHOM WJIM PETUTHO3HON HEHABUCTH WM BPaXIbl JUOO O MOTHUBaM
HEHABUCTH WJIM BPaX/bl B OTHOLIEHUU KaKOU-TMOO conuanbHOM rpynmnbl”; a 4. 2 u 4
JOTIOTHUTh TAKUMHU KBATHU(DHUIMPYIONIMMH TpPU3HAKAMHU, KaK COBEPIIEHUE OTUX
MPECTYIUICHU TPYyNIoil JUIl MO MPEABAPUTEILHOMY CrOBOPY M OPTraHM30BaHHOMN
rpynmnoi. Ilocnennue nBa mnpennoxkeHuss (MO SKCTPEMUCTCKMM MOTHBAM U IO
rpynnam jui) HaxoauM u'y A.C. MupoH4HK.

[To aToMy moBoay xotesna Obl 3aMETUTH ClEIyIoUIee: TONOIHATh KOHKPETHYIO
HOpMY "MOJHBIMH" MHpHU3HAKAMH, K KOTOPBIM, 0€3 COMHEHHMS, MOKHO OTHECTHU TaK
Ha3bIBAEMBbIM 3KCTPEMUCTCKUM MOTHB, TOJIBKO IOTOMY, YTO OH IMOSIBUICS BO MHOTHX
Hopmax YK P®, coBepuieHHO Hepa3yMHO, 3TO HE OTBEYaeT NPUHIMIAM
KpuMUHaIu3anuu u quddepeHuaniy aestuust. TOYHO Tak K€ MPU3HAKY TPYTIIbI JIHIT
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M0 TPEIBAPUTEIHLHOMY CTOBOPY M OPraHW30BAHHOU TPYIIIbI JOKHBI MOSBISITHCS B
YIOJOBHOM 3aKOHOJATENbCTBE JIMIIb MPU HUX HACTOSTENbHOM HEOOXOAMMOCTH,
KOTOpasi 00ycCIOBJIeHa IPEKIE BCEr0 YaCTOTOM HAMYKS COOTBETCTBYIOIIMUX TPy Ha
npakTuke. Ecam ke rpymnmbl MOSIBISIOTCS JUIIb BPeMsl OT BPEMEHU, HET HUKAKOU
HACYIIHOM TOTPEOHOCTH B OTUX CHEHHAIBHBIX KBaTHPUIMpYOIMX (0c000
KBAUIU(DUIMPYIOIIMX) MPU3HAKAX; BIOJHE BO3MOXHO TMPUBICYEHUE JHI K
OTBETCTBEHHOCTH C NMpuMeHeHueMm m. "B" 4. 1 cr. 63 YK P®. Mexay TeM cama xe
N.I'. lllepuenko mumeT: "OO0OIIEHHE TPAKTUKH IMOKA3ajl0, YTO YMBIIUICHHBIC
YHUUTOXKEHHE U TOBPEXKJIECHUE HMYILIECTBA HEPEJKO COBEPILAIOTCS TPYIIOBBIM
cyobekToM (6,4% cnydaeB OT OOIIEro uucia MNPECTYIUICHUH, MPeayCMOTPEHHBIX
ct. 167)". O4eBUIHO, YTO IIECTh C HEOOJBIIMM MPOIIEHTOB OT BCETO KOJIWYECTBA
COBEPIICHHBIX YMBIIUIEHHBIX YHUUYTOXKEHUW WIM TMOBPEKICHUN HMYIIECTBA - 3TO
HEMHOTO.

B TO e BpeMs HEKOTOpblE HCCIENOBATEId MHIIYT OO0 U3IUIIHEH
mudepeHnrany mo OTAEIbHBIM COCTaBaM MOCSTaTeNbCTB HA COOCTBEHHOCTh. Tak,
I'.JI. Kpurep nonarana takoBoit audepeHnnaninio OTBETCTBEHHOCTH 3a IPUINHEHNE
MMYIIIECTBEHHOTO yIiep0a myTeM oOMaHa UJIH 370YTOTPEeOIeHHUs TOBEpUEM, OTMeUas,
YTO Jaxe MO KBATU(PUIMPOBAHHBIM (OpMaM COCTAaB HE BBIXOAUT 32 MPEACIbI
MPECTYIUICHHSI CPEHEH THXKECTH.

2. Cosepuerue npecmyniienutl 2pynnou auy no npedsapumeibHoOMy C2080pY.

JlaHHBIN TpU3HAK KBAIU(DHUIUPYET COBEPIICHUE MPECTYIUICHUA TPOTUB
COOCTBEHHOCTH, MPEAyCMOTpPEHHBbIX TI. "a" 4.2 cT. 158, 4.2 cT1. 159, 4.2 cr. 160,
m "a" 9.2 cr. 161, u. 2 c1. 162, m. "a" 4. 2 cT. 163, 1. "a" 4. 2 cT. 164 (COBMECTHO C
MPU3HAKOM OpPraHUW30BAHHOW rpymibl), . "a" 4. 2 c1. 166 YK PO.

[lonsATHE Tpynmsl JUl, COBEPIIMBIIMX MPECTYIUIEHUE MO MPEIBAPUTEIBHOMY
croBopy, JaHo B 4.2 ctr.35 YK P®: "llpectynieHue npusHaercs COBEPUICHHBIM
IPYIIION JIMI MO MPEABAPUTENBHOMY CrOBOPY, €CIM B HEM Y4YacTBOBAJIM JIUIIA,
3apaHee TOrOBOPUBIIMECS O COBMECTHOM COBEPIICHUH MPECTYIICHUA .

[IpuMeHHUTENBHO K TOCSTaTelbcTBAM Ha COOCTBEHHOCTh JTOT MPHU3HAK
HeoaHokpaTHO packpeiBaicsi BepxoBusiM Cynom CCCP. Tak, B NMOCTaHOBJIEHUU
IInenyma Bepxoaoro Cyma CCCP ot 11 wutons 1972 r. N 4 roBopunocs: "llon
XUIICHUEM, COBEPIICHHBIM [0 MPEABAPUTEIBHOMY CTOBOPY TIPYIIION JHL, CIEIyET
MOHUMATh TAaKO€ XUIICHUE, B KOTOPOM YYacTBOBAJIM JBOE M Oojiee I, 3apaHee
JOTOBOPHUBIIMXCSA O COBMECTHOM e€ro coBepumieHun" (1. 12). B moctaHoBieHHN
[Inenyma BepxoBHoro Cyma CCCP ot 5 centsabps 1986r. N 11 oTmeuanocs:
"Kpaxy, rpabex, pa300iHOE HamaJeHue, MOUIEHHUYECTBO M BBIMOTATEIbCTBO
CJIelyeT CUYUTaTh COBEPIICHHBIMHU 10 IPEABAPUTEIIBHOMY CTOBOPY IPYNIION JIULI, €CIH
B MPECTYIUICHUM TMPUHUMAIM ydyacTHEe JBO€ WM Oojee Jull, 3apaHee
JIOTOBOPUBIIIMXCS O COBMECTHOM ero coBepiieHuu" (1. 6.1). PackpwiBaeTcsi 3TOT
MPU3HAK U B JEHCTBYIOMUX nocTtaHoBieHusx [Inenyma BepxoBuoro Cyna P®, o uem
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OyJleT cKa3aHO HUXKE. 31eCh MPUBEY TOJKOBAHUE aHATU3UPYEMOTO MTPU3HAKA TOJIBKO
B OJIHOM W3 MOCTAHOBJICHUH - mocTaHoBIeHuM [Inenyma Bepxoaoro Cyna P® ot 27
nekadpst 2007 r. N 51. OHo onupaeTcsi Ha MPUBEICHHOE BhIMIE MojoxkeHne YK PO u,
Ha MO B3rJIsi/1, 0€3yMPEYHO MO CPABHEHHUIO C TOJIKOBAHUEM TAKOIO )K€ MPU3HAKA IS
Kpaxu, Trpabexa u paszbos: "B coorBerctBuM ¢ yacthto 2 cratbu 35 YK POD
MOUIIEHHUYECTBO, NMPUCBOCHUE WJIM pacTpaTa CUUTAKOTCS COBEPIICHHBIMH TPYIIION
JUIl TO MPEABAPUTEIBHOMY CrOBOpPY IPH YCIOBHH, YTO B 3THX HNPECTYIUICHUSIX
y4acTBOBaJM JBa M Oojee JHIA, 3apaHee JOTOBOPHUBIIMECS O COBMECTHOM HX
coepieHuu. [Ipu paccMoTpenun nen o0 ykazaHHBIX MPECTYIUICHUSIX, COBEPIIEHHBIX
IByMs U Oosee JUIAaMH, Cyly HAJUICKUT BBISICHUTb, KaKHMe€ KOHKPETHO AeHCTBHS,
HEMOCPEJACTBEHHO HAIPaBJIE€HHbIE HA WCIOJHEHUE OOBEKTUBHOM CTOPOHBI 3THUX
MPECTYIUICHUM, BBIOJHSIT KaXAbli U3 COy4acTHUKOB. Kpome Toro, cyay HaaJIeKUT
UCClIeoBaTh B CyAeOHOM 3acelaHMd M yKa3aTb B IMPUTOBOPE JOKa3aTelbCTBa,
MOATBEPKIAIONINE BUHY KaXJOTO M3 UCHOJHUTENIEH W UHBIX COYYaCTHHKOB
(OpraHm3aTopoB, MOCOOHUKOB, TTOICTPEKATENICH)" .

Breiensror cneayromye Npu3HaKyd TPYIIIB JIML, COBEPIIMBLINX NMPECTYIUICHUE
[0 IIPEABAPUTEIIBHOMY CroBOpY: 1) rpynma JoJKHA COCTOSITh IO MEHBIIEH Mepe W3
JIBYX 4YEJOBEK, SBIISIIONIMXCS CYOBEKTaMH MPECTYIUICHUS; 2) YYAaCTHUKHU TPYMIIbI
JOJKHBI COBEPIINTH MPECTYIUIEHUE COBMECTHO; 3) MEXAY JIMLAMH, BXOJAIIUMH B
IPYIILY, JOJKEH COCTOSITHCS MPEABAPUTENBHBIN CTOBOP O COBMECTHOM COBEPIICHUU
npecTymienus. PaccMoTpum ux moapoOHo.

1. I'pynmna fomkHa COCTOSATh 10 MEHbILIEH Mepe U3 IBYX YEJIOBEK, SBISIOMINXCS
CcyObeKTaMU TMPECTYIUICHUs] (KOJIMYECTBEHHBIM MpH3HAK). MaKCUMalIbHBIM COCTaB
IPYIIIBI 3aKOHOM HE OrpaHudeH. BaXXHbIM B XapaKTEpUCTUKE 3TOr0 IPU3HAKA
ABJISIETCS yKa3aHWE Ha TO, YTO BCE BXOASIIME B TPYNNy JHIA AOJKHBI ObITH
CyObeKTaMu TMPECTYIUIEHUS, T.e. ObITh BMEHSEMBIMU M JOCTUTIIMMU BO3pacTa
YTOJIOBHOW OTBETCTBEHHOCTH. B TOM ciiyuae, eciii npecTyIUIEHUE COBEPIICHO ABYMS
JULAMH, OJUH U3 KOTOPBIX HE JIOCTUT BO3pACTa YrOJOBHON OTBETCTBEHHOCTH, IPyIIIa
JUIl BMEHEHAa B BHUHY B3POCIOMY YYacCTHUKY COJESIHHOIO OBbITb HE MOXKET; OH
MIPUBJIEKAETCS K  OTBETCTBEHHOCTH 3a IPECTYIUICHHE, HE  OTATOLIECHHOE
KBATU(UIUPYIONMMU TpU3HaKamMu, U npu HeoOxoaumoctu 1o cT. 150 YK PO 3a
BOBJICUEHNE HECOBEPIICHHOJETHETO B COBEPILICHUE MPECTYIUICHHUS.

2. YYacTHUKM TPYyHNbl JTOJDKHBI COBEPIIUTH MPECTYIUIEHUE COBMECTHO. DTOT
KaueCTBEHHBIM MPU3HAK 03HAYAET, YTO BCE JIMIIA, BXOASIIUE B TPYMIY, TOJKHBI ObITh
coucnoaHutensamMu*(1103). CoucnogHUTENHCTBO, B CBOIO OuYepe/b, MPEANoJiaraer,
YTO JMI[A COBEPIIAIOT JEHCTBUS, BXOJSIIME B OOBEKTUBHYIO CTOPOHY COCTaBa
npecryrienus. Ilpu 53ToM HeoOs3aTenbHO, YTOOBI KaXAbId BBIIOJHUI  BCIO
OOBEKTHBHYIO CTOPOHY COBMECTHO C Jpyrumu. JloctaTouHo, 4TOOBI B Mpejaenax
JEUCTBUM, OMUCAHHBIX B JIUCIIO3UIIMN KOHKPETHOM CTaThH, JIULIO COBEPIIMUIIO BMECTE
C JAPYTHMH JHUIAMH KaKy0-JI100 €€ 4acTh, HalpUMep, OCYIIECTBUIIO B3JIOM JIBEpU B
xuiuiie (T.e. IpOHUKHOBeHHWE B Hero)*(1104), B To BpeMmsl Kak JpyTrue HU3bsIU
umyniectBo  (mist  xumienusi).  3.A. He3namoBa TroBOpUT O JIBYyX BHAAX
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COMCHOJIHUTENBCTBA: MapaJUIEIbHOM U IMocieaoBaTesbHOM. [Ipu napainensHom "Bce
YYaCTHUKHM TpPYINbl NApaJyIeIbHO BO BpPEMEHM M MPOCTPAHCTBE BBIOJHSIIOT
OOBEKTUBHYIO  CTOPOHY  XHUIICHHUS  TOJHOCTBIO  WiIM  4YacTuyHo. [lpu
MOCJIEIOBATENIbHOM (UTO 00Jiee pacnpoCTpaHEHO) OOBEKTHUBHAS CTOPOHA XUIICHUS
JEUTCSl YYaCTHUKAMHU TPYIIIbI HA HECKOJbKO ATANoOB M KaXKIbll U3 COYYaCTHUKOB
BBITIOJIHSIET CBOM 3Tan .

Takoe mMOHMMaHME 3TOr0 MNPHU3HAKA TPYNONBl JIML [0 MPEABAPUTEIBHOMY
CroBOpY €cTh HbIHE B 1. 21 moctranoBieHus [Inenyma BepxoBHoro Cyna P® ot 27
nexadpss 2007 r. N 51: "I[Ipu paccmMoTpeHuu aen o0 yKa3aHHBIX TPECTYIUICHUSX,
COBEpIIEHHBIX ABYMS U OoJiee JIMIAaMU, CYLy HaAJeXKHUT BbISICHUTH, KaKie KOHKPETHO
JIEUCTBHUSI, HEMOCPEJICTBEHHO HAMPABJICHHbIE HA UCIIOJHEHNE OOBEKTUBHOW CTOPOHBI
ATUX NPECTYIJIEHUM, BBITIOJIHSI KaXKIbIi U3 COYYaCTHUKOB'.

Boimonnenue  nuunaMu - Apyrux — posed  (mojcTpekatens, OCOOHHKA,
OpraHu3aTopa) He MOXKET paccMaTpUBATHCS KaK 0OCTOSITENLCTBO, J1al0IIEe OCHOBAHKE
VIS BMEHEHHUS aHAJIU3UPYyEeMOro KBadu(UUUPYIOIIEro MpU3HaKa (B OTCYTCTBHUE
IPYrUX COUCIOJNHUTENEH) M KBaTU(UUUPYETCS KakK COydacTHE€ B XUIIEHUH C
UCIIoNIb30BaHueEM CT. 33 YK PO.

Bosbiie Toro, nocie BHECEHUS MOCIESIHUX U3MEHEHU - oT 23 nexadps 2010 r.
- B noctaHoBieHue [Inenyma BepxoBrnoro Cyna P® ot 27 nexadbps 2002 r. N 29 ectb
OCHOBAHMS I0JIaraTh, 4YTO Ha TAKYIO € MO3ULHI0 nepexoauT u Bepxosuseiit Cya PO.
IToctanoBnenuem Ilnenyma BepxoBHoro Cyna P® ot 23 nekadbps 2010 r. N 31 "O6
M3MEHEHUHU U JIOTIOJIHEHUH HEKOTOpBIX noctaHoBieHui [Inenyma Bepxosnoro Cyna
Poccuiickoit ®enepauni MO YroJoOBHBIM JeinaM" U3 MocTaHoBieHus [lnmenyma
BepxoBnoro Cyna P® ot 27 nexabpst 2002 r. N 29 uckmroueH a63an nepsblil m. 12
(n. 2 mocranoBienuss 20101.). B sTroM ab3ane ykaswiBajioch: "JleHcTBUS Juil,
MOXUTUBIINX Yy>KO€ UMYLIECTBO MyTEM Kpakul, rpadeka uiin paz00s Tpynmnoi Juil no
MpEABAPUTEIILHOMY  CFOBOPY  WJIM  OpPraHM30BaHHOW  TpPYIIOH,  ClEayeT
KBATU(DUIIMPOBATH IO COOTBETCTBYIOIUM ITyHKTaM crateit 158, 161 u 162 YK P® o
MpU3HAaKaM 'Tpynna JULl MO IPEABAPUTEIIBHOMY CrOBOpPY' WM "OpPraHU30BaHHAas
rpymnma’, eciay B COBEPIICHUH 3TOT0 NMPECTYIUIEHUSI COBMECTHO YYaCTBOBAJIN JIBA WJIU
Oosee ucnoimHUTENsd, KoTtopble B cuiy ctathl 19 YK P® mnoamnexar yrojoBHOU
OTBETCTBEHHOCTH 3a cojesiHHoe". OObsicHeHui Takoi mompaBku [LneHym He maer.
OueBUHO, UYTO OHA BHECEHAa JUIsI TOro, 4YTOOBl TOMEHATH MPAKTHKY
COOTBETCTBYIOIIEeH kBanudukauu. Ho eMHCTBEHHOE, YTO TYT MOXHO MIOMEHSATD, HE
Hapyliass OTKPOBEHHO YTOJIOBHOTO 3aKOHA, - 3TO IOJIOKEHHE O HEOOXOJUMOCTH
COMCHIOJIHUTENbCTBA B TpyNIe JUIl 1O NPEIBAPUTEIBHOMY CrOBOpPY H
OpraHn30BaHHOM rpynmne. M ecim mo TOJTKOBAHUIO OPTaHW30BAHHOMW TPYIIIBI C 3TUM
€I1e MOYKHO COIJIaCUTBCS, U TO C OTOBOPKaMH, TO C TOJKOBAaHUEM TPYIIIbI JIUI IO
MpEABAPUTEIILHOMY CTOBOPY COTJIACUTHCS HEJb3s1 KATETOPUUECKHU.

HemnocpeacTBeHHOE COBEpIIEHHE NPECTYIUICHHUsST O3HAYaeT BBIIOJHEHHE €ro
OOBEKTUBHOM CTOPOHBI, T.€. B XUIIEHUU - U3BITHE UYyXKOTO HMMYLIECTBA U (UJIN)
oOpalieHue ero B MOJIb3y BHHOBHOTO WM APYrux Jul. [Ipu cCOMCHOIHUTENHCTBE
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MMEHHO 3TU JEWUCTBHUS B MOJHOM OOBEME WM YACTUYHO BBIMOJHSAIOTCS KaXKIIbIM
coucnojsHuteneM. Tak e TOJKOBAJI IOHSATHUE HEMOCPEICTBEHHOTO COBEPIICHHUS
npecryrieHus U cam BepxoBublii Cyp panee (cM., HanpuMmep, 1. 10 moctaHOBIEHHS
ot 27 ssHBaps 1999 r. N 1).

3. Mexny nuuamMy, BXOASIIUMH B TpyNNy, JOKEH COCTOSTHCA
MIPEABAPUTENBHBIA CTOBOP O COBMECTHOM COBEpILICHMHU MpecTyruieHus. llpu stom
CrOBOp IMPHU3HAETCS MPEABAPUTENBHBIM, €CJIA JIOTOBOPEHHOCTh O COBEPLICHUU
MPECTYIUICHHSI JOCTUTHYTA JI0 Hayala €ro HEMOCPEICTBEHHOIO OCYILIECTBIEHHUS, T.€.
710 Hayasa BBIMOJIHEHUSI 1eUCTBUM, BXOASIIUX B OObEKTUBHYIO CTOPOHY KOHKPETHOTO
xumeHud. llocnenusas cragust MpecTymHOM IESITENbHOCTH, HA KOTOPOW BO3MOXKEH
CrOBOpP, - IPHUIOTOBJICHHE K COBEPILICHUIO XWILICHHS, IIOCKOJBKY Ha CTaguu
MOKYLIEHUS YK€ HAUUHAET BBIMOIHATHCS OOBEKTUBHASI CTOPOHA COCTABA.

He nmeet 3HaueHHUs1, KaKOW MPOMEXKYTOK BPEMEHU OTAEISIET MOMEHT CrOBOpa
OT MOMEHTa COBEpIICHHs MpecTymieHus. He umeeT 3naueHus sl KBanuuUKamm u
TO, HaCKOJIBbKO MOJAPOOHBIM U OOCTOATEIBHBIM OBbLIT JOCTUTHYTHIA CrOBOP: BUHOBHBIE
MOTJIM  JIeTalbHO pacIiUlaHUpOBaTh Oyjayllee MpecTyIUIeHHe, WIA JOCTUYb
NPUHIUIHAIBHOTO COTJIacUsl Ha €ro CcoBeplleHue 0e3 YTOYHEHHUS KaKuX-JIH0o
netaneil. CroBop MOXKET KacaThbCsl OJJHOTO KOHKPETHOTO MPECTYIUICHHUS], COTJIAIlICHUE
MOXET OBITb JIOCTUTHYTO OJHOBPEMEHHO M Ha COBEpPIICHHE HECKOIbKHUX
MPECTYTUICHHM.

Ecnu 1oroBOpeHHOCTh HA COBMECTHOE COBEPIICHUE XHUILEHUS COCTOSIIACh YXKE
[ocjae  Hayajga  OCYLIECTBIEHHsS  MPECTYIUICHUS OAHUM U3  YYaCTHHUKOB,
aHAIM3UPYEMBIA KBATM(DUUIUPYIOMUNA TPpU3HAK HE MOXKET ObITh BMeHEeH. OHaKO Cyl
MOXET Y4YecThb (PaKT COBEPILEHHUS XHUILIEHUS B COCTABE TIPYIIBI JIUI[ OTATYarOIINM
HaKa3aHUe 0OCTOSITENIbCTBOM B COOTBETCTBUU C 1. "B" 4. 1 cT. 63 YK PO.

3.Ilpusnaxu opeanu308aHHO 2PYNNbI.

AHanu3upyeMblil IpHU3HAK HMMEET pa3HOe KBAIM(PUKAMOHHOE 3HAYEHUE B
pPa3HBIX TOCATATENBCTBAX HA COOCTBEHHOCTH: B 1. "a" 4.2 cr. 164 YK P® on
BBICTYNaeT KBAIU(DHUIMPYIONIMM TPU3HAKOM (BMECT€ C TPYIION JIKIl IO
MpeABAPUTENBLHOMY CroBOpY); B m. "a" 4.3 cr1. 161, m. "a" 4.3 cT. 163, n. "a" 4.3
cT. 165, 4. 3 cT. 166 YK PO - 0co60 kBanuduiupyommM mpu3HakoM; B 1. "a" 4. 4
ct. 158, 4.4 ct1.159, 4.4 c1.160, m"a" 4.4 ct1.162 YK P® - ocobo
KBUTU(DUIIMPYIOIIHM MPU3HAKOM.

IloHATHE OpPraHW30BaHHOM TIpPYyNNbl - 3aKOHOJATEIBHOE IOHATHE; OHO
npeaxycMoTpeHo 4.3 cr. 35 YK P®: "[IpectymieHne NpHU3HAECTCS COBEPIICHHBIM
OPraHU30BaHHOM TPYNIION, €CJIM OHO COBEPIICHO YCTOMYMBOMW TPYIIION JIML, 3apaHee
00BEIMHUBIIMXCA JJIsI COBEPILICHUS OJJHOTO WJIM HECKOJIBKUX MPECTYIICHUN" .

JIOBOJIBHO MHOTO BHUMAaHUS yJI€JIEHO COBEPIICHUIO KpaXku, rpadexa u pa3zdos
OpraHM30BaHHOM rpynnoi B noctaHoBienuu Ilnenyma Bepxosaoro Cyna PO ot 27
nexadps 2002 r. N 29. B n. 15 nocranoBneHus ropoputcs: "B oTiauume oT rpymnmbl
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JUL, 3apaHee JOTOBOPUBIIMXCA O COBMECTHOM COBEpPUIEHUU NPECTYILICHUS,
OpraHW30BaHHas rpynna XxapakTepu3yercs, B YaCTHOCTH, YCTOMYMBOCTHIO, HATMYHUEM
B €€ cocTaBe opraHusaropa (pyKOBOAMTENs) W 3apaHee pa3paOOTaHHOIO IUIaHa
COBMECTHOM MPECTYIHOMN ACSITENbHOCTH, pacnpeeiacHrueM GyHKIUNH MexXTy YWieHaMU
TPYIIbl TpU TOATOTOBKE K COBEPUICHUIO MPECTYIUIEHUS U OCYLIECTBICHUU
npectynHoro ymsbicia. OO0 ycTOMYMBOCTHM OpPraHU30BAaHHOM TpyNNbl MOXKET
CBUJCTENbCTBOBATh HE  TOJIBKO  OOJBIION  BPEMEHHOHM  IMPOMEXYTOK €€
CYyILIECTBOBaHUSI, HEOJHOKPATHOCTh COBEPLIEHUS MPECTYIUIEHUI YJIEHAMHU IPYIIIHBI, HO
U HUX TEXHUYECKAas OCHAIIECHHOCTh, JUINTEIBHOCTh IOATOTOBKH JIaXe OJHOTO
MPECTYIUICHUS], @ TAKKE MHbIE OOCTOSITENLCTBA (HAaIlpUMep, cliellhaibHas MOAT0TOBKA
YYaCTHUKOB OPraHU30BAHHOW I'PYNIbl K MPOHUKHOBEHUIO B XPAHWIUIIE ISl U3BITUS
JEHET (BaJOTHI) WJIM JPYTHX MaTepHUABHBIX LEHHOCTEM). [lpu mpusHaHum 3THX
NPECTYIUIEHW  COBEPIICHHBIMUA  OPTaHM30BAHHOM TIPYINOW  JEWCTBUS  BCEX
COYYaCTHMKOB HE3aBUCHUMO OT WX POJIM B COJESHHOM TOJUIeKAT KBaIU(DUKAIIMN KaK
COMCTIOJIHUTENBCTBO 0e3 cchulku Ha ctarthio 33 YK P®. Ecnim nmmo moactpekano
ApYroe JULO0 WIM TPYNIy JIMI K CO3JAaHUI0O OPraHW30BaHHOM TpPYIIBI IS
COBEPIIECHHUS KOHKPETHBIX MPECTYIUICHWM, HO HE MPUHUMAJIO HENOCPEICTBEHHOTO
y4acTusi B MOJ0OpE €€ YYaCTHUKOB, IUIAHUPOBAHUM M MOJTOTOBKE K COBEPIICHHIO
MPECTYIUIEHUH (MIPECTYIUIEHHs) TUOO0 B MX OCYIIECTBICHUH, €r0 JCUCTBUS CIEAYET
KBAIU(UIIMPOBATh KaK COy4YacTHE€ B COBEpPLICHMH OPraHU30BaHHOW TPYIIOM
MPECTYIUIEHUH CO CChUIKOM Ha 4acTh yeTBepTyto cTtaThu 33 YK PO".

IInenyma BepxoBaoro Cyna P® ot 27 pexabps 2007 r. N 51 comepxur erie
Oonee Oe3amneUIAIMOHHBIA TIEpeYeHb MPU3HAKOB OpPraHW30BaHHON rpymnmbel: "B
COOTBETCTBUU C 4acThio 3 cTtatbil 35 YK P® nox opraHM30BaHHON TPYNIION CIEAyET
MOHMMAaTh YCTOWYMBYIO TPYyMMy JHL, 3apaHee OOBEAMHUBIIUXCS JJIsI COBEPIICHUS
OJIHOTO WM HECKOJbKMX NpecTymyieHuid. OpraHu3oBaHHAas rpynna OTIMYAETCS
HaJU4YMEM B €€ COCTaBe opraHusaropa (PyKOBOJMTENS), CTaOUIIBHOCTHIO COCTaBa
YYaCTHUKOB TPYMIbl, PACIpEACICHUEM pPOJIed MEXIy HHUMH TIpU MNOATOTOBKE K
MPECTYIUICHUIO U HEMOCPEACTBEHHOM ero coBepuieHun" (1. 23). Takum oOpazom, 1o
MHEHHMIO [lneHyma, 3aKOHOJATENBHO BBIAEIAEMbIE IPU3HAKA OPTaHU30BAHHOMN
Ipynmnbl - yYCTOMYMBOCTh W MpeaBapUTeNbHas OOBEAMHEHHOCTh - HE SBISAIOTCS
cnenuduyeckumu ais Hee. [loguepkuBarOT HaIM4KMe OPraHU30BAaHHOW TPYMIBI TPH
npu3Haka: 1) Haiuuue opraHuzatopa (pyKOBOAMTENS); 2) CTAaOWIBHOCTH COCTaBa
YYaCTHUKOB TPYIIIbI; 3) pacipenesieHue poieid MEeKy YI€HAMU CPYIIIbI.

Jlymato, 4TO mpu BBIJACIECHUM TMPU3HAKOB OPTraHW30BAHHON TPYMIbI CIEIYET
HCXOJUTh TOJBKO U3 3aKOHA, @ UMEHHO M3 MojoxkeHui 4. 3 ¢1. 35 YK P®. IIpunumas
3TO BO BHUMaHUE, IPU3HAKAMH OPTraHW30BaHHOM I'PYNIbl B XUIIEHUH SBJISFOTCS:

1) yncneHHbId COCTaB OPraHU30BAHHOW TPYIIBI (KOJTMYECTBEHHBIN MPU3HAK):
OpraHM30BaHHAas rpyIna JAOJKHA BKJIKOYATh B CBOM COCTaB MO MEHBIIEH Mepe JBYX
YeJIoBeK, 00J1aa0IMX BCEMU TPU3HAKaMU CyOBbEKTa MPEeCTYIUICHMUS;

2) opraHu30BaHHas rpyIna J0JKHA 00J1a1aTh MPU3HAKOM YCTOMYMBOCTH;
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3) nuua, BXOASIIME B TPYIIy, AOKHBI 3apaHee OOBEIUHUTHCS A
COBEPILEHMS OJTHOTO UM HECKOJBKHUX MPECTYIUICHH.

Bce ocTanbHble XapaKTEpUCTHKH OPraHU30BAaHHOW TpPyNIbl MOTYT OBITh
COUTEHbl KPUMHHOJOTMUECKUMU M (WJIM) KPUMHUHAIMCTUYECKUMU M HE HMEIOT
OTPENIETSAIONIETO 3HAUYCHUS [UJIsl TMpPU3HAHUS TPYNIbl OpraHM30BaHHON. XOTS B
KOHKPETHOM CITy4ae OHU MOT'YT UMETh MECTO.

PaccmoTpuM  Kaxaplii M3 BBIIICHA3BAaHHBIX ~ OCHOBHBIX  IPHU3HAKOB
OpraHU30BaHHOW IPYIIIBI MOAPOOHO.

1. Kak u Bcskas rpynma jJui B COy4aCTHHM, OPTaHM30BaHHAs IPyINa JOJKHA
BKJIIOYAaTh B CBOM COCTaB MO MEHbLIEH Mepe NIByX 4YeJIOBEK, 00JaJalolliuX BCEMH
MpU3HAKaMU CyObeKTa NpecTyIUieHud. Yaile opraHuM3OBaHHas rpynmna COCTOUT M3
OOJBIIEr0 KOJMYECTBA WIEHOB, HO M J[Ba JUIA BIIOJHE MOTYT €€ COCTaBUTh. DTOT
MpPU3HAK TOJIPOOHO OBLI MPOAHATUZUPOBAH MPUMEHUTENBHO K MOHSATHIO TPYIIIbI JHI
M0 MpPEABAPUTEIILHOMY CrOBOPY; KaKHX-IMOO TNPUHLMNHAIBHBIX OTIMYUANA s
OpraHW30BaHHOW IPYMNIbI OH HE UMEET.

2. I'pynma nomkHa XapaKTepU30BATHCA YCTOMYMBOCTBIO. Y CTOMYHMBOCTD - 3TO
OLICHOYHAsI KaTErOpHsl, CBHUJETEIbCTBYIOIIAs O OoJiee BBICOKOM, MO CpPaBHEHUIO C
MPOCTOM TPYNNOM M TPYNION JIKMIl MO MPEABAPUTEIBLHOMY CrOBOPY, CTEIIEHHU €€
oOmiecTBeHHOM omacHocTH. Crenuduka OpPraHW30BaHHON TPYNIbl Kak pa3 H
3aKJII0YAETCd B €€ YCTOMYMBOCTH, KOTOpass OYEHb CJIOKHO OIpEeeiseTcs
TepMUHONIOTnYecKd. OOBIYHO MPU aHATU3€E NMPU3HAKA YCTOMYMBOCTH OPraHU30BaHHON
TPYIIbl HA3bIBAIOT Psii OOCTOSATENBCTB, COBOKYMHOCTh BCEX WM OOJBIIMHCTBA M3
KOTOPBIX U MO3BOJISIET BMEHUTh aHAIU3UpyeMblil pu3Hak. K TakuM o0cTosiTenbcTBam
BBICIIHME CyJIeOHbIE MHCTAHIIUHU, KaK CJIEAYyeT U3 BBIIECTIPUBEICHHBIX TOCTAHOBIECHUH,
OTHOCHJIA U OTHOCSIT:

- BBICOKMI YPOBEHb OPraHU30BaHHOCTH;

- IUIAHUPOBAHUE U TUIATEIbHYIO OATOTOBKY MPECTYIUICHNUS;

- pacrpeieneHne poyiei Mexay COy4yacTHUKaMU;

- 1o00p 1 BEpOOBKY COYYACTHUKOB,;

- obecrieueHre Mep MO COKPHITHIO MPECTYIICHNUS;

- TOJYMHEHHE TPYNNOBOM JHWCHUIUIMHE M yKa3aHUsM OpraHu3aropa
MPECTYIHOW TPYIIIbL;

- 00JBIION BPEMEHHOW MPOMEKYTOK CYLIECTBOBAHUS TPYIIIHI;

- HEOJTHOKPATHOCThH COBEPILCHUS MPECTYIJICHUI YWICHAMU TPYTIIIbI;

- X TEXHUYECKYIO OCHAIIEHHOCTD;

- IITUTEIBHOCTH MOJTOTOBKHU JaXe€ OJJHOTO MPECTYIUICHHUS;

- HATMYME Opranu3aropa (PyKOBOJIUTENS);

- CTa0MJIBHOCTh COCTaBa FPYIIIIBL;

- UHBIE OOCTOSITENILCTBA.

K mocnegnum - MHBIM OOCTOSITENBCTBAM - MOXHO J00aBUTh, HaIpHUMeEp,
MOJAJICPXKAHUE TOCTOSIHHBIX CBSI3€d MEXJy WIE€HaMU T[PYMNNbl, CO3JaHHE U
noj/iepxaHue o01Ie MaTepraibHON 0a3bl B TpyIIe (IBOUYHBIX KBAPTUP, TPAHCIIOPTA,
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opyXxwus u T.4.) ¥ T.1.. B.B. BekiieHKo Ha3bIBAE€T B UMCIIE TAKUX OOCTOSITENBCTB TAKKE
MaclITa0HOCTh MPECTYNMHOM JEATETbHOCTH, BBIPAXKEHHYIO B 3HAUYUTEIHLHOM
KOJIMYECTBE YYACTHUKOB TPYIIIBl WX MOTEPHEBIINX, TEPPUTOPHUIO, HA KOTOPOU
COBEPIIAIUCh  MPECTYIUIEHUsS, W  3HAYUMOCTh  CYMMbl  IPUYUHEHHOTO
HMMYILECTBEHHOTO yiepoa.

3. Jluma, BXxonAuMe B TPYIIy, JIOJDKHBI 3apaHee OOBEAUHUTHCA IS
COBEpIICHUSI OJHOTO WM HECKOJIBKMX HpecTymieHud. Ilo cyTw, 3TOT mpu3Hak
OpPraHMW30BaHHOW I'PYIIIBI 03HAYAET, UTO €€ WICHBI, CO3/1aBasi IPYIILy, MPEaIoiaraiu,
YTO OHa OyJEeT yCTOWYMBOM, MO3BOIUT OOBEAUHUTD YCUIIUS BCEX IS €AMHOMU e -
COBEPILECHMS OJTHOTO (OYEHb PEJIKO M, KaK CIIPABEIJIMBO MMOAYEPKUBAETCSA B YTOJIOBHO-
MIPaBOBOM JINTEPATYPE, CIOKHOTO MO UCHOJHEHUIO) UM HECKOIBKUX MPECTYIICHUN.
JlocTrKeHMs ATOM 1eu Ha Jieie He TpeOyeTcs A NPUHSTUSL PELICHUSI O TOM, UMeTa
JI1 MECTO OPTraHU30BaHHAas IPYIIA; B TO K€ BPEMs COBEPIICHUE psAa NPECTYIIICHUN
MOXET OBITh JTOBOJAOM B MOJb3y NPU3HAHUS MPU3HAKA YCTOMYMBOCTU TPYMIIbL.
OTtcyTcTBHE 0003HAUEHHOM BBILIE II€JIM MCKIIIOYAET KBATU(UKALMIO MPECTYIUICHUS
KaK COBEPIIEHHOI0 OPraHU30BaHHOM IPYHIION.

JIJisi OpraHu30BaHHON T'PYIIbI, TAKUM 00pa3oM, MPU3HAK COUCIIOIHUTEILCTBA
He 00s3aTeNeH; M, BXOJAAIME B TPYNIy, MOTYT BBINOJIHATh Pa3iIudyHbIe POJH, IPU
KBaTUpUKAIMU WX JedcTBuUM  cchulki Ha cT.33 YK P® He Ttpebyercs.
I'.H. bop3eHkoB  copaBeIIMBO  OTMe4Yaer: 'Pojib  OTHAEIBHBIX  YYaCTHUKOB
OpPTraHM30BaHHBIX TPYII MOXKET 3aKJIIOYAThCS B CO3JAHUU YCIOBUM Il COBEPIICHUS
XUIICHUS, HallpUMEp, B TOJBICKAHMM OYyIyUIUMX >KEpTB, HNPUHATUU U peallu3aluu
MOXUIIEHHOTO, OKAa3aHWW TPAHCIOPTHBIX YCAYr WJIA B HMHOM OO€CHeYeHHH
MPECTYNMHOU AesTeNbHOCTH Tpymnmbl'*(1143). OTBETCTBEHHOCTH K€ WICHOB TPYMIIbI,
BBITIONIHSBIIUX ~ pa3fU4Hble  poyd, AudepeHiupyercs:  OpraHu3atopbl |
PYKOBOAMTENIN HECYT OTBETCTBEHHOCTh 3a BCE COBEPILECHHBIE OpPraHW30BAHHOMU
TPYIION MPECTYIUICHUS, €CIM OHU OXBAaThIBAIUCh MX YMBICIOM. PsiioBble YiI€HBI
OpPraHMW30BaHHOW TPYMNIbl MPUBJIEKAIOTCA K OTBETCTBEHHOCTH 32 MPECTYIUICHUS, B
MOATOTOBKE WJIM COBEPIIEHUU KOTOPHIX OHU ydyacTBOBalM (cT. 35 YK PO).

U nocnennee B aHaJIM3€ 3TOr0 KBATU(PUIUPYIOLIErO MPU3HAKA XHUILEHUS: JIULO
JOJKHO OCO3HaBaTh (PAKT CBOETO BXOXKJEHUS MMEHHO B OpraHM30BaHHYIO TPYIIIY,
T.. B YCTOMYMBYIO U 3apaHee OOBEIUHUBILIYIOCS [JIsi COBEPILCHUS OAHOTO WIIU
HECKOJIbKUX MpecTyIieHuid. Eciu 3T0 oco3HaHuWe MO0 KaKUM-IM0O0 TNpUYUHAM
OTCYTCTBYET, BMEHEHHE MpU3HAKA "OpPraHU30BaHHAs Tpynmna’ KOHKPETHOMY JIUILY
HEBO3MO>KHO; 3TO JIUIIO MTPUBJIEKAETCS K YyTOJIOBHOM OTBETCTBEHHOCTH 32 COBEPIICHUE
MPECTYIICHUS] TPYNION JIUI IO NPEIBAPUTETLHOMY CTOBODY.

4.XMW€HU€ Uyorcoco umyuiecmed C NPOHUKHOBEHUEM 6 JHCUIUUEe, NOMEUWEHUE
aubo unoe Xpanuauuge.
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DTOT mpu3HaK, UHOrAA (11 KpaXku) ACNSIIUICS Ha JBa CAMOCTOSITEIbHBIX, B
3aBUCHMOCTH OTTOTO, Ky/1a IPOHUKAET BUHOBHBIN (B TOMEIICHUE U XPAHWUIIUIIE WIH B
KWINILE), TPEAYyCMOTPEH B KauecTBe U KBAIM(PUUUPYIOHMIETO, U  0co00
kBaummpyromero npuszHaka (m. "6" 4.2 cr. 158 u m. "B" 4.2 c1. 161 YK PO -
kBauimpyronmii  npuszHak; 4.3 cT. 158 uw 1.3 cr. 162 YK P® - ocobo
KBATUGUIUPYIONUN MpU3HAK). Takum 00pa3oM, 3aKOHOJATETh MCIIONB3YET JaHHBIN
npu3HaKk s auddepeHnuanuy 1Byx (GopM XUIEHUs - Kpaku U rpadexa, a Takxke
wist  guddepeHnuanu  KOPhICTHOIO — HAaCHJIBCTBEHHOIO — MOCSTaTelbCTBA  Ha
COOCTBEHHOCTH - paz0osi.

Bepxoubiii Cyn HeoIHOKpaTHO oOpalajics K TOJIKOBAaHUIO aHAIM3UPYEMOTO
MpU3HaKa, B TOM uucie B nocraHoBieHuu Ilnmenyma BepxoBHoro Cyma P® ot 27
nekabpss 2002r. N 29, 4yTo CBSi3aHO C UCIOJBL30BAHUEM IIPU €0 ONMUCAHUU
3aKOHOZaTeNeM OOJbIIOr0 KOJIMYECTBAa OIEHOYHBIX KaTeropuil. PasbscHeHus
HEOOXOJMMBI M0 CIAEAYIOUIMM MOHITHUAM TMpu3HaKa: 1) xunuiie; 2) nomenieHue; 3)
WHOE XpaHwiuile; 4) HEe3aKOHHOE€ MPOHUKHOBEHHE B HUX. (OCTaHOBHMMCS Ha
XapaKTEPUCTUKE HA3BAHHBIX TIOHATHUM.

[TonsATHE XWINILE HBIHE - 3aKOHOAATENbHOE NOHATHE. DeepanbHbIM 3aKOHOM
ot 20 mapra 2001 r. N 26-®3 B cT. 139 YK P® 0Ob110 BKIIOYEHO NMpPUMEUYAHUE, B
KOTOpPOM JlaeTcsa omnpeaencHue noHsatus "xunuiie': "[lox >kunuinemM B HacTOSIIEH
CTaThe, a TaKkKe B Jpyrux crareax Hacrosmero Koxekca noHMMarorcs
WHJVMBHUIYAJIbHBIM KWJIOW JOM C BXOJAIIMMH B HETO JKWIbIMU U HEXKWIBIMU
MOMEIICHUSAMH, JKWAJIOE TOMEIICHHEe HEe3aBUCUMO OT (OpMBI COOCTBEHHOCTH,
BXOJAIIEE B KUIMIIHBIA (OHA U MPUTOAHOE AJI MOCTOSHHOTO WM BPEMEHHOTO
MIPOKUBAHUS, @ PABHO MHOE NTOMENICHUE WIH CTPOCHUE, HE BXOISAIIUE B KWIMIIHBIN
dboHa, HO IpeTHA3HAYCHHBIE JIJI BpDEMEHHOTO MTPOKUBAHUA".

NMeHHO Ha 53TO oOmnpenesieHHe KakK OCHOBHOE YKAa3bIBA€T MOCTAaHOBJICHUE
[Inenyma BepxoBHoro Cyma P® ot 27 gexabps 2002 r.: "llpu xBamuduxarmm
JNEUCTBUM JIMIAa, COBEPIIMBLIETO Kpaxy, Tpadex uaum pa3Ooi, MO NpU3HAKY
"HE3aKOHHOE MPOHUKHOBEHUE B KWIMILE" CydaM CIEQyeT pPyKOBOACTBOBATHCS
npuMmedanueM k ctatbe 139 YK PO, B KOTOpOM pa3zbsACHSIETCA MOHATHE "KWIHIIE", U
npumedanueM 3 k ctatbe 158 YK P®, roe pa3bsicHeHbI MOHATUSA "TIOMEIICHUE" U
"xpanunuiie” (m. 18).

N3 onpeneneHus Xuinila, 1aHHOTO B mpuMedanud K cT. 139 YK P®, MoxxHO
BBIBECTH MPU3HAKU, KOTOPHIMH O0JIAIA€T KUITUIIIE:

1) npeaHazHaueHo AJi MOCTOSTHHOTO UJIM BPEMEHHOTO MIPOKUBAHUS JIIOACH;

2) MOXeT UMeTh (popMy 000COOJIEHHOTO 3[IaHUsl, CTPOSHUS, COOPYKEHUS WIH
MIPEACTABIATH YaCTh €T0;

3) MOXET HaXOJUThCA B JII000H (hopmMe COOCTBEHHOCTH;

4) B KQUeCTBE €r0 COCTABHOM YaCTU MPU3HAIOTCS U HEKUJIbIE MOMEILIEHUS TPU
YCJIOBHUH, YTO 3TO JKWJINIIE UMEET BUJ UHAUBUIAYAIBHOIO JKUIIOTO JOMa U HEXWIIbIC
MOMEUIEHUS BXOAAT B HETO.
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Crnenyer B TO K€ BpeMs 3aMETUTb, YTO COBPEMEHHOE J>KWJIMIIHOE
3aKOHOJATE€bCTBO IOYTH HE TOJIB3YETCS MOHATHEM 'KUJUINE' W TPUMEHSET B
OCHOBHOM Kareroputo "xuioe nomenienue". O xunume B KK PO 2004 r. uger peub
B TeX ClIydasx, Korjaa (GOpMYJIUPYIOTCS NMPUHIIUIHAIBHBIC IMOJOKCHHS JKIJIUIIHOTO
3akoHogarenbeTBa, HanpuMep B cT. 1 JKK P®, korma ynomunaercst npaBo rpaxaaH
Ha e, B ¢T. 3 XK P®, pernamMmenTupyroneid HeNpuKOCHOBEHHOCTD JKHJIMINA U
HEJIOIYCTUMOCTB €0 MPOW3BOJIBHOIO JIUIICHUS, U HEKOTOPBIX APYTHUX.

KunibIM  TOMEIIEHUEM TPU3HAETCS H30JIMPOBAHHOE ITOMEIIECHHE, KOTOpOe
SIBJISICTCSI HEIBUKMMBIM HMMYILECTBOM M MPUTOAHO ISl MOCTOSIHHOTO MPOKUBAHUS
rpaxkaaH (OTBEYA€T YCTAHOBJIEHHBIM CAHUTAPHBIM M TEXHUYECKHUM IMpaBWiIaM U
HOpMaMm, UHBIM TpeOOBaHUSIM 3aKoHOAATENbCTBA) (4. 2 cT. 15 KK PD).

CyliecTByeT NPUHIMIIHAIBbHAS Ppa3HUIIA MEXY IMMOHMMAHUEM >KUJIUINA TI0
YrOJIOBHOMY 3aKOHOJATENBCTBY U kmitoro nomenieHus no KK P®. Ona 3akmrouaercs
B TOM, YTO JKWJIO€ MOMEIIEHNE COTJIACHO KUJMIIHOMY 3aKOHOJIaTEIbCTBY HE MOXKET
OBITh TpEeAHA3HAYCHO /IS BPEMEHHOTO MPOXUBAHUS B OTJIMYHE OT YTOJIOBHO-
MPaBOBOTrO TMOHATHA kwinima. OHO MNpPeIHa3HAYEHO TOJBKO I MOCTOSIHHOIO
MPOKUBAHUSL.

[TockoybKy YTOJIOBHBIM 3aKOH, paCKphIBasi MOHATUE JKUIIMIIA, KOTOPOE MOXKET
OBITh MPU3HAHO YTOJIOBHO-TIPABOBBIM, MCIIOJIL3YET U MOHSITHE >KUJIOTO MOMEIIECHUS,
KOTOPOE OTpPE/IETICHO B TTO3UTUBHOM 3aKOHOJIaTEIBCTBE, CJIEN0BANIO OBl HAJEIATh 3TO
TOHATHE - "KUJI0€ TTOMEIICHUE" - OJIMHAKOBBIM CMBICIIOM B YTOJIOBHOM U JKHJIMIITHOM
3aKOHOJIaTENIbCTBE; MHOE JOJDKHO OBl OBLIO OBITH OTOBOPEHO B CaMOM YTOJIOBHOM
3akoHojarenbeTBe. [loka ke claeayeT CcuuTarh, YTO B YAaCTU MOHUMAHHS KUJIBIX
MOMEIICHUN YrOJOBHOE 3aKOHOAATEIBCTBO HE COIMVIACOBAHO C JKWJIMIIHBIM,
MIPOTUBOPEUYHUT EMY.

Buael ckwnuiia TakkKe ONpPEAesieHbl B TMPUBEACHHOM IOJIOKEHUM 3aKOHA
(mpumeuanuu K cT. 139 YK P®). Oto:

1) MHAMBUTyaTBHBIN KUJIOW IOM C BXOJASIIUMU B HETO KWJIBIMU M HEXKWJIBIMU
IMOMEIICHHUSIMU;

2) XWIoe TOMEIIEHUE HEe3aBUCHUMO OT (POpMBI COOCTBEHHOCTH, BXOSIIEE B
KUTUITHBIA (POH ¥ TPUTOTHOE JIJISl TOCTOSTHHOTO WJIM BPEMEHHOTO MPOKUBAHUS,;

3) mHOE TIOMEIIECHUEe WM CTPOCHHE, HE BXOAIIUE B KWIUIIHBIA (OHMI, HO
MpeHa3HAYCHHbIC JIJI1 BPEMEHHOTO MPOYKUBAHUS.

VYkazanuele Buabl HbIHE, Tocie mpuHatus KK PO 2004 r., He coBceM
COBITAJIAIOT C TEMH BHUJIAMH KUJIBIX TOMEIIEHUM, KOTOPhIE B HEM BBIJICIICHBI: 1)
KUJION JIOM, 4acTh >KHJIOTO JIOMa; 2) KBapTUpa, 4acTh KBapTUPHI; 3) KoMHaTa (4. 1
cT. 16 KK P®). Kpome Toro, kak ykaspiBasioch, YK P® mmpe TpakryeTr moHsTHE
KUJIOTO TIOMENIECHHS, IMOCKOJIbKY pacOpOCTPaHs€T €ro M Ha MOCTOSHHOE, W Ha
BPEMEHHOE KHUJIbE.

PaccMoTpuM BUABI )KWIININA, BBIIEJICHHBIE HA OCHOBaHUH CT. 139 YK PO.

1. UaauBUIyanbHbBIN KUJIOW JOM C BXOJSIIMMHU B HETO KUJIBIMU M HEXXHUJIBIMU
MOMEIICHUSIMU TIPEJICTABISICT COOOM OTACIBHO CTOSIIMN JIOM, KOTTEIX U T.II.,
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MpEIHA3HAYCHHBIN ISl TOCTOSIHHOTO (Yallle) WM BPEMEHHOTO (Peke) MPOKUBAHUSA
OJIHOM CeMbU; MPHU 3TOM HE UMEET 3HAUYEHHUS, B Ybeil COOCTBEHHOCTH HAXOJUTCS 3TOT
nom. [IpumepHO Takoe ke MOHATHE >KHIJIOTO JoMa C(OPMYIUPOBAHO U B 4. 2 CT. 16
KK P®: ")XunpiM J10OMOM NPU3HAETCA WHIWBUAYAIbHO-OIPENCIICHHOE 3/IaHUE,
KOTOPO€ COCTOMT U3 KOMHAT, a TaKXe€ [OMEIIEHUH BCIOMOTaTeIbHOTO
WCIOJIb30BaHMs], MPEAHA3HAYCHHBIX JJI YIOBIETBOPEHUS TpaklaHaMu OBITOBBIX W
WHBIX HYX], CBS3aHHBIX C UX IIPOKMBAHUEM B TAKOM 3[1aHUHN".

KunuieM ¢ TOUKM 3peHusl yTOJI0BHOTO IIpaBa MPU3HAOTCSA U OTAEIbHBIC YaCTH
3TOTO JI0Ma, B TOM 4YHUCJIE€ M HE NPEIHA3HAYEHHBIE I NPOXKUBAHMS JIIOJEH, a
CIIy’Kalue JPYTMM LEeNsAM, HAalpUMep COXPAHEHHUIO HMMYILIECTBA, YAOBIECTBOPEHUIO
KaKux-JIM00 moTpeOHOCTEN U T.11. JlyMato, U CEroAHsl HE MOTEPSUIM CBOEH 3HAYUMOCTH
pa3bsICHEHUS 110 3TOMY MOBOY, AaHHbIe [nenymom BepxoBHoro Cyna CCCP B . 14
MOCTaHOBJIEHUSA OT 26 ampens 1984 r. N 2: K KUIMILY OTHOCSITCS TAKXKE "COCTaBHbIE
YacTU KWIHIIA (€IUHOrO0 MOMEIICHHS), B KOTOPBIX JIIOJIU BPEMEHHO MOTYT HE
HaXOJUTHCSI WM HEMOCPEACTBEHHO HE MPOKUBATh. B mMoHATHE ">KWIHIIA" HE MOTYT
BKJIIOYAThCS HE HCIIOJIB3YyEMBIE JUIsI IPOKMBAHUS JIIOJEW HAJABOPHBIE IOCTPOUKH,
nmorpeba, ambapbl, rapaku M JAPYTUe TOMEIICHUs, OOOCOOJICHHBIE OT KHUJIBIX
noctpoek". UyTh OoJiee moapoOHOE pa3bsiCHEHUE MOHITHS "KUTUINA" COAEPKaIOCh B
1. 9 nocranosnenus [Inenyma BepxoBaoro Cyna CCCP ot 5 centsabps 1986 . N 11:
"unume - 3TO... TaKKe T€ €ro COCTaBHBIE YacTH, KOTOPBIE HCIIONB3YIOTCS IS
OT/IbIXa, XPAHEHUSI UMYIIECTBA JTUO0 YIOBIETBOPEHUS MHBIX MOTPEOHOCTEN YeoBeKa
(OankoHbI, 3aCTEKIICHHbIE BEpaH]bl, KiaaoBble W T.0.). He Moryt mnpusHaBaTbes
KWINILEM TIOMEIEHUs, HE IMpeJHa3HauYeHHble M HE NPUCIOCOOJICHHbIE IS
MOCTOSIHHOTO WMJIM BPEMEHHOI'O MPOXKUBaHUS (Hampumep, 000COOJIEHHbIE OT KHUJIbIX
MOCTPOEK norpeda, aMmOaphl, rapakvl U Ipyrue Xo3siCTBEHHbIE TIOMEILEHUS )"

2. XXunoe momenieHne He3aBUCUMO OT (OpMBI COOCTBEHHOCTH, BXOJSIIEE B
KWINIMHBIA (GOHIT U TPUTOIHOE IS TIOCTOSTHHOTO WJIM BPEMEHHOTO MPOKUBAHMUS,
MpeJCTaBIsieT co00M, coracHo mnpsmMomy ykazaHuio YK P®, 4HacTh KUJIUIIHOTO
dbonma.

Hcexonst u3 3aKOHOJATENBHOTO OINPEACIICHUS, aHAIU3UPYEMasi pa3sHOBUIHOCTD
’KUJIOrO MOMEIIEHUS JT0JIKHA 00J1a1aTh OJJHOBPEMEHHO JIByMs MpPU3HAKAMU: BXOIUTh
B OKWIMIHBIA (OHA; OBITh TPHUTOMHON [JISI TOCTOSIHHOTO WJIM BPEMEHHOTO
MPOKUBAHUSL.

N B [aHHOM YacTM YroJIOBHOE 3aKOHOJIATEIBCTBO HE COTJIACOBAaHO C
KUJIHUIHBIM, TOCKOJIbKY BXOJUTHb B JKWIMIIHBIA (DOHJ MOXET TOJBKO >KHIIHUIIIE,
MpeAHa3HauYE€HHOE JJI IOCTOSIHHOTO MPOKUBAHUSL.

Kununaeii GoHA, B CBOIO 04Yepenb, B cOOTBETCTBUHU cO CT. 19 KK P® - st10
COBOKYITHOCTB BCEX KWJIBIX NTOMEIICHNN, HAXOAAINUXCS HAa TeppuTopun Poccuiickon
Oeneparuu. Kuwmniaelid GOHII MOJUICKUT TOCYAAPCTBEHHOMY YYETY B MOPSJIKE,
YCTaHOBJIEHHOM yTojHOMoueHHbIM [IpaButensctBoM P® denepanbHbiM OpranoM
WCTIOJTHUTENIBHOU BIIACTH.

OH BKIIIOYAET B ceO:
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1) dYacTHBIM O KWIMIIHBIA (OHI - COBOKYIHOCTb JKHJIBIX TIOMEIICHHIH,
HaXOJSIINXCSA B COOCTBEHHOCTH I'pakJlaH U B COOCTBEHHOCTH IOPUIUYECKUX JIHII;

2) TOCYyIapCTBEHHBIN JKWIHIIHBINA (DOHJ - COBOKYIMHOCTD JKHJIBIX TTOMEIICHHH,
MPUHAJICKAIUX Ha TpaBe coOCTBeHHOCTH Poccuiickoit ®enepaniuu (GKWITHITHBIN
dbonn PD), m KuiblX TOMEIIEHUH, NPUHAIEKAIIUX Ha TpaBe COOCTBEHHOCTH
cyobektam PO (xwmuisbiit GoHg cyOhekToB PD);

3) MyHHUIMOAJIbHBIN KUIUIIHBIA (OHM - COBOKYITHOCTH JKUJIBIX TOMEIIEHUH,
MPUHAIJIEKAIIUX Ha TPaBe COOCTBEHHOCTH MYHUIUIATILHBIM 00Pa30BaHUIM.

B 3aBucumMocTHM OT 1eneil ucmnonb3oBaHus corjgacHo 4.3 cr. 19 KK PO
KWIHIIHBIA (poHA moapa3aensercs:

1) Ha S>KUIUIIHBIA (OHJ COLMATBLHOTO WCIOJIB30BAHUSI - COBOKYITHOCTh
MPEAOCTABISIEMBIX TpaXXJaHaM IO JIOrOBOpaM COLMAJIbHOIO HaWMa  KHJIBIX
MOMEIIEHUH TOCYyIapCTBEHHOTO U MyHUIIUIAIIBHOTO KIJIUIIHBIX (POH[IOB;

2) CIIELIMAIM3UPOBAHHBIN YKAJIALLHBIA dbonn - COBOKYITHOCTh
NpEAHA3HAYCHHBIX JUISI TPOXXKMBAHMS  OTAENBHBIX  KATETOpUM TpaxJgaH U
npeaocTaBisieMblx 1Mo yctaHOBIeHHBIM KK P® mnpaBuinam >KWIbIX TOMENIEHUM
roCyIapCTBEHHOTO M MyHUIIMNIATBHOTO KUJIHIIHBIX (DOH/IOB;

3) MHANBUAYATBHBINA KWIUIIHBIA (OHI - COBOKYITHOCTH JKUJIBIX TTOMEIICHHIA
YaCTHOTO  KWJIMIMHOTO  (OHJA, KOTOpPbIE HUCIHOJB3YIOTCS  TpakJaHAMU -
COOCTBEHHUKAMH TAaKUX MOMEIICHUN ISl CBOETO MPOKUBAHMSI, MMPOKUBAHUS YJICHOB
CBOEH ceMbU M (WJIM) MPOXKUBAHUSA MHBIX TPAXKJIAH Ha YCIOBHUSAX O€3BO3ME3AHOTO
MOJIb30BAHUS, A TaKXKe IOPUIWYECKUMH JHIAMU - COOCTBEHHUKAMHM TaKHUX
MTOMELIEHUH ISl POKUBAHUS TPAXK/IAH HA YKA3aHHBIX YCIOBUSAX MOJb30BAHUS;

4) MUNMHUIIHBIA (OHJ KOMMEPUYECKOTO UCIOJb30BAHUS - COBOKYITHOCTH JKUJIBIX
MOMEUIEHUHN, KOTOpPbIE HCIONB3YIOTCSI COOCTBEHHMKAMHU TaKUX TMOMEIICHUN s
MPOKUBAHUS TPAXJAaH HA YCIOBHUSAX BO3ME3IHOIO IIOJB30BAHUS, MPEIOCTABICHBI
rpakJJaHaM 10 HWHBIM JOrOBOpaM, NPEIOCTaBICHbl COOCTBEHHMKAMHU TaKHX
MMOMEIICHUH JIMLAaM BO BJIaJECHUE U (WJIM) B MOJb30BAHHUE.

B monsTHe "XWUJIO€ TOMEIIEHHE HE3aBUCUMO OT (HOPMBI COOCTBEHHOCTH,
BXOJAIIEE B XKWIULIHBIA (QOHI" BXOAAT BCE BUJIbBI KUJIBIX TOMEIIEHNUHN, BKITIOUEHHbIX
B JIO0YI0 Pa3HOBUAHOCTh >KMJIMIIHOTO (POHIA, 32 MUCKIIOYEHUEM HHAWBHUIYaIbHBIX
KUJIBIX JIOMOB, KOTOPBIE B YTOJIOBHOM 3aKOHOJIATEJIbCTBE MPEYCMOTPEHBI B KAUECTBE
CaMOCTOATEIBHON PA3HOBUAHOCTH KUIUIIA.

B ToM uwmcie xuinoe MOMENIEHUE MOXKET OBITh MPEJACTABICHO, HAaMpUMED,
KBapTUPOM WM KOMHATOM (332 MCKIIOYEHHEM KOMHAThl B MHAWBUAYAIBHOM >KUJIOM
IoMe), moHsTHe KOoTopbix naercs B crT. 16 KK P®: "Ksaprupoili npusHaercs
CTPYKTYpHO  000COOJIEHHOE  TIOMEIIEHHEe B  MHOTOKBAPTUPHOM  JIOME,
oOecreynBaroniee BO3MOXKHOCTh MPSAMOTO JOCTYNa K MOMEMICHUSIM OOILero
MOJIB30BaHUs B TAKOM JOME U COCTOSIIEE U3 OJHOW WIIM HECKOJIbKUX KOMHAT, a TAaKKe
MIOMELIEHUN  BCIOMOTaTEIbHOTO  HWCIIOJIB30BAHMS,  NPEIHA3HAYEHHBIX  JUIS
YAOBIIETBOPEHUS TpakJaHaMu OBITOBBIX M HHBIX HYXKJ, CBS3aHHBIX C HX
MPOKUBAaHUEM B TaKOM 000COOJIEHHOM mnomelnieHnu. KoMHaTol Mpu3HaeTcsi 4acTh
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KUJIOTO JIOMa WJIM KBAapTHUPBI, MpEIHA3HAYCHHAs JJIsi MCIOJIb30BAHUS B KayeCTBE
MeCTa HEMOCPEACTBEHHOTO MPOKUBAHUA IPakJaH B )KUJIOM JJOME WUJIU KBapTupe'.

XKunoe momMemnieHne MOXET BXOIUTh B (DOHJBI CTICIIMAIBHOTO, KOMMEPUYECKOTO
WCIIOTb30BaHMS, WHAWBUIYAJIbHBIA WU CICIHUATM3UPOBAHHBIA KUTUITHBIA (OH/IBI.
[Tocnenuuii cornacHo c1. 92 XK P® coctout u3: 1) ciayXeOHBIX KUIIBIX TTOMEIIECHUH;
2) KWJIBIX TTIOMEIICHUH B OOIIECKUTHSX; 3) )KIIIBIX OMEIEHU MaHEBPEHHOTO (OH/IA;
4) )KWIIBIX TIOMEIIEHUN B JIOMaX CUCTEMBI COIIMAIBHOTO OOCTY>KHBaHUS HACETICHUS; 5)
KUIBIX TIOMEIICHWH (QOoHAAa JUIsi BPEMEHHOTO TIOCEJICHUS  BBIHYXICHHBIX
TepecenenHIeB; 6) KWIbIX MOMEIMEeHU (OoHIA NJii BPEMEHHOTO TOCEJICHMsS JIHII,
MPU3HAHHBIX OCXKEHIIaMH; 7) KWIBIX TOMEIICHUH [JIi COIMAJIBbHOW 3alllUThI
OT/CJIBHBIX KaTeTOPHI TpaK/1aH.

JKunoe momerienue, BXOASINEE B )KWIHIIHBIA (POHI, JOIKHO OBITH MPUTOTHBIM
TUISL TIPO>KUBAHUSL.

[Topsiok pU3HAHUS KUJTBIX JOMOB (SKHJIBIX MOMEIICHUN) HEMPUTOIHBIMM JIJIsI
MPOKUBAHUS YCTAaHOBJIEH B nnoctaHoBieHuu [IpaBurensctBa PO ot 28 ssuBaps 2006 r.
N 47 "O6 yrtBepxkaenun llomokeHUsT O TPU3HAHUU TIOMEIIEHUS  JKHJIBIM
MOMEIICHUEM, JKWJIOTO TOMEIICHUS  HENPUTOAHBIM  JJI  TMPOXUBAHUS U
MHOTOKBAapTUPHOTO JIOMa aBapUHHBIM U MOJJICHKAIUM CHOCY UM PEKOHCTPYKIIUU .

OcHoBaHueM i1 TIPU3HAHUS SKAJIOTO TOMEIICHUS HEMPUTOJHBIM IS
MIPOKUBAHUS SBISCTCS HATUYUE BBISIBICHHBIX BPEAHBIX (PAKTOPOB CpeIbl OOMTAHUS
YeJI0BEKa, KOTOPhI€ HE IMO3BOJISIOT O0ECHEYUTh OE30MacCHOCTh KU3HU U 3JI0POBBS
TpaXJIaH BCICACTBUE: YXYAMICHUS B CBA3U C (U3UYCCKUM H3HOCOM B IPOIECCE
AKCIUTyaTalliy 3[aHUS B LEJIOM WJIM OTIAEIbHBIMH €r0 YacTSMU SKCIUTYyaTallMOHHBIX
XapaKTEPUCTUK, TPUBOJIAIIETO K CHUKEHUIO IO HEIOMMYCTUMOTO YPOBHS HAJIEKHOCTH
31aHUs, MPOYHOCTH M YCTOMUMBOCTH CTPOUTEIBHBIX KOHCTPYKIIMHA M OCHOBaHUM
(BEeTX0€ JKWUJIbE); MU3MEHEHHUS OKPYKAIOIIeH Cpellbl M IMapaMeTpPOB MHUKPOKJIMMAaTa
JKHJIOTO ITIOMCIIECHUS, HE MO3BOISIOMINX OOECIICUUTh COOJIIOICHHE HEOOXOIUMBIX
CaHUTAPHO-IMUJIEMHUOJIOTUUECKUX TpeOOBaHUNH M TUTHEHUYECKUX HOPMATHUBOB B
YaCTU COJICpKAHMUS TOTEHIHMAJIBHO OMACHBIX JUISI YEJIOBEKa XHUMHUYECKHX H
OMOJIOTMYECKUX BEIECTB, Ka4eCTBA aTMOC(HEPHOTO BO3AyXa, YPOBHS paaHaIllMOHHOTO
dona wu ¢usznueckux (HAKTOpPOB HAIMYMS HMCTOYHHUKOB IIIyma, BUOpaIuw,
3JIEKTPOMArHUTHBIX TMOJied (KUJIbe, B KOTOPOM BBISBJICHO BPEIHOE BO3/CHCTBHUE
(bakTopoB cpebl OOUTAHUS).

JKunple TOMEIIEHMs, PACIIOIOKEHHBIE B IOJTHOCOOPHBIX, KUPIUYHBIX U
KaMEHHBIX J0OMaX, a TaKXe B JEPEBSHHBIX JIOMaxX W JOMaxX M3 MECTHBIX MaTepHUAJIOB,
uMeronmx — aepopManuu  PyHIAMEHTOB, CT€H, HECYIIUX KOHCTPYKIUHA U
3HAYUTEIbHYIO CTETEeHb OWOJIOTHYECKOTO TMOBPEXKACHUS JJIEMEHTOB JIEPEBSHHBIX
KOHCTPYKIIUM, KOTOPBIE CBUACTEIBCTBYIOT 00 MCUEpIIaHUU HECYIEH CIOCOOHOCTH U
OTIACHOCTU OOPYILICHMS, SIBISIFOTCS HEMPUTOMHBIMHU JIJI TMPOXKWBAHUS BCIECACTBUE
MPU3HAHUS MHOTOKBAPTHUPHOTO JIOMAa AaBapUMHBIM W TMOJIEKAIIUM CHOCY WU
PEKOHCTPYKLIHH (ABAPUUHOE JKUIIBE).
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KpoMe  Ha3BaHHBIX  BHJOB  HENPUTOJHOTO  KWIbS  IMOCTAHOBJICHUE
IIpaBuTEnbCTBA YIOMMHAET €II€ HECKOJIBKO, HAalpUMEp paclojOKEHHbIE Ha
TEPPUTOPUAX C TPEBBIILICHHEM IOKa3aTeNe CaHUTAPHO-3MUIEMHUOJIOTUYECKON
0€30MmacHOCTH B YacTu (pu3nueckux (HakTopoB (IITyM, BUOpALIUs, JIIEKTPOMArHUTHOE U
MOHU3HPYIOIEE U3TYUEHNE), KOHLIEHTPALUU XUMUYECKUX U OMOJIOTUYECKUX BEIIECTB
B aTMOC()epHOM BO3JyX€ U TOYBE, & TAKXKE B JKHUIBIX JOMaxX, PACIOIOXKEHHBIX B
MIPOU3BOJICTBEHHBIX 30HaX, 30HAX MH)KEHEPHOU M TPAHCIIOPTHOM MH(YPACTPYKTYp U B
CAaHWUTApHO-3alIMTHBIX 30HAX, B CIy4yasx, KOTJAa WHXEHEPHBIMHM W IPOCKTHBIMHU
pEUIEHUSIMH HEBO3MOKHO MUWHUMH3UPOBATh KPUTEPUM PHUCKA A0 JOIYCTUMOIO
YPOBHS; PACIIOJIOKEHHBIE B OINACHBIX 30HAX CXOJA OIOJ3HEH, CEJIEBBIX IOTOKOB,
CHEXHBIX JIaBUH, a TaKKXE€ Ha TEPPUTOPUSIX, KOTOPbIE €XKETrOJHO 3aTarIMBaIOTCS
MaBOJKOBBIMM BOJAMU M Ha KOTOPBIX HEBO3MOKHO MHPU MOMOIIM HWHKEHEPHBIX U
MIPOEKTHBIX PEIIECHUN MPEAOTBPATUTH MOATOIUIEHUE TEPPUTOPUH; PACIIOIOKEHHBIE B
ompezeNnseMol YyIOTHOMOYEHHBIM (efepalbHbIM OPraHOM HCIIOJHHUTEIBLHOW BIACTH
30HE€ BEpOSTHBIX pPa3pylICHHIl IpU TEXHOTEHHBIX aBApUAX, €CIH IPU MOMOLIU
VWHXEHEPHBIX M IPOEKTHBIX PEHICHWH HEBO3MOXHO NPENOTBPATUTH pa3pyLICHUE
KWIBIX IOMEIEHNI; PACTIOI0KEHHBIE HA TEPPUTOPUSIX, IPUIETAIOIINX K BO3AYIIHON
JMHUU 3JIEKTPONEPeIaun MEPEMEHHOr0 TOKa W JIPYTrUM OOBEKTaM, CO3JAI0IIUM Ha
BbICOTE 1,8 MeTpa OT MOBEPXHOCTU 3€MJIM HAIPSKEHHOCTH SJIEKTPUUECKOTO MO
npombinuieHHON dYactoThl 50 I'm Gonee 1 kB/M ¥ WMHIYyKIHWIO MAarHWTHOTO TIOJIS
npomeinuieHHONW — vactothl S0 Oomee 50 mxTin;  pacmnosiokeHHbIE B
MHOT'OKBApTUPHBIX JIOMaxX, MOJYYUBIIMX MOBPEXKICHUS B PpE3YyJIbTaT€ B3PHIBOB,
aBapuu, IMOKApOB, 3EMIIETPSICEHUM, HEPABHOMEPHOM INPOCAAKH TPYHTOB, & TAKXKE B
pe3yapTaTte JpPYrux CJIOXKHBIX TE€OJOTMYECKUX SBJICHUW, €CIM IPOBEJICHUE
BOCCTAHOBUTENBHBIX  pa0OT TEXHUYECKH HEBO3MOXHO WM  3KOHOMHYECKHU
HEelenecooOpa3HO M TEXHUYECKOE COCTOSHME JTHX JIOMOB U CTPOUTEIBHBIX
KOHCTPYKLIUM  XapakTEepU3yeTCs  CHUKEHUEM  HEeCylled  CIOCOOHOCTH U
AKCIUTYaTallMOHHBIX XapaKTEPUCTUK, NPU KOTOPHIX CYIIECTBYET OMACHOCTh s
peObIBaHUS JIIOJEH U COXPAHHOCTH MHXXEHEPHOTO0 000pyA0BaHMUSI.

[Ipu3HaroTCd HENPUTOAHBIMHM I NMPOXXKUBAHUS M KOMHATBHI, OKHA KOTOPBIX
BBIXOJIAT Ha MAarucCTpajy, PA YPOBHE IIyMa BBILIE NPEAEIbHO JAOIYCTUMON HOPMBI,
€CIM MpU TMOMOIIM HHKEHEPHBIX U MPOEKTHBIX PEUICHUH HEBO3MOXKHO CHU3UTH
YPOBEHb ILIyMa A0 JOIMYCTUMOTO 3HAUEHUS; KUJIble TOMEIICHUS, HaJl KOTOPBIMU WJIU
CMEXHO C HHMH PACIOJIOKEHO YCTPOWCTBO Jisi MPOMBIBKM MYCOPOMNPOBOJA U €r0
OUYHCTKH.

[IpaBna, B OoTIMYME OT YIrOJOBHOTO 3aKOHOAATENIbCTBA B AHAIU3UPYEMOM
MOCTAHOBJICHUM HE OrOBapMBaeTCs, JOKHO JHM OBITh JKWJIOE TOMEIICHHE
HEIMPUTOIHBIM JJIs POKUBAHUS MIOCTOSTHHO WJIM BPEMEHHO.

S.puyunenue 3HauumenvbHo20 yulepoa padcoOanuny Kax Keamupuyupyouee
06CmosMenbCmeo
Ono npexycmoTpeno 1. "B" 4. 2 ¢T. 158, 4. 2 c1. 159, 4. 2 c1. 160 YK PO.
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OTHomIeHNME K H3TOHM pa3HOBUIHOCTUM XHUIIEHUS B HAyKe B OCHOBHOM
HEraTUBHOE, XOTs HEKOTOpbIE MCCIEA0BATENN €ro MOJAepKUBaOT. Tak, 0 MHEHHUIO
B.1. Ky3HenoBa, "IaHHBIM OIEHOYHBIA MNPU3HAK MO3BOJISIET YYECTh pPa3HUIYy B
J0X0JaX POCCUUCKHX JIIOJIEM HAa COBPEMEHHOM JTal€ pa3BUTHUSA, IOCKOIbKY
COIIMAILHOE PACCIOCHHE MOKA €I1Ie BEJIUKO'.

['maBHBIE MMEIOLME MECTO HENOCTATKU aHAIM3UPYEMOTo BHUJA XUIIEHUU: 1)
NPUOPUTETHAST OXpaHa TOJBKO OAHOM (OPMBI COOCTBEHHOCTH (YaCTHOM), YTO
npotuBopeunT Kouctutynmm P®; 2) Hamuuue OIEHOYHOM KAaTeropuu, He
dbopmann30BaHHOM 10 KOHIIA B 3aKOHE, - 3HAYUTEIBHOCTH yIiepOa; 3)
UTHOPUPOBAHME NP BMEHEHUM 3TOr0 MpHU3HAKa MPHUHIMUNA CYyObEKTUBHOIO
BMeHeHUs. OJUH W3 BO3MOXHBIX MyTel peQopMUpPOBaHUS YrOJOBHOTO 3aKOHA, Ha
MOM B3IJISIA, - OTKAa3 OT HA3BaHHOTO KBaTU(UIUPYIONIEro MPU3HAKA XHUIICHUI.
CoOCcTBeHHO, 3aKOHOJATeNb YK€ Hadal [JBWJKEHHE B OTy CTOPOHY: paHee
aHAIM3UPYEMBIM TPU3HAK MPUHAICKAT Takke U rpadexy, Ho DenepanibHbIM
3akoHOM OT 8 nexadps 2003 r. N 162-D3 u3 coctaBa rpadeka OH UCKITIOUEH.

[Toxkanmyif, MOXHO Ha3BaTh HECKOJHKO MPHU3HAKOB XUIICHHS, MPUYUHHUBIIETO
3HAYUTENbHBIN yHIepO TpakAaHWHY: 1) MOTEpHEeBIIMM IO 3TOM Pa3HOBHAHOCTH
XUIICHUS! BBICTYNAET TOJIBKO TPAXJAaHUH; 2) B OTIIMYME OT JIPYTUX Pa3HOBUIHOCTEMN
XUIICHUSI 3aKOHOJATeIb 3[eChb TOBOPUT HE O pa3Mepe IMOXUIIEHHOro, a o
MpUYMHEHHOM Yyiepoe; 3) ymepO M0mKeH ObITh 3HAYUTEIbHBIM, MPHU STOM B
JIEHEXKHOM BhIpaykeHUH - HEe MeHee 2500 py6. PaccMoTpum 31u nipu3Haku noapoOHee.

1. TlorepneBmmii - rpaxaanud. C.M. Kodou KpUTHKYET MO3UIUIO
3aKOHOZATeNss IO H3TOMY BOIIPOCY, YKa3blBas, YTO HET HHUKAKUX CEpPbE3HbIX
MPENATCTBUM ISl OTKa3a OT CJIOBa 'TpaKJAaHWHY' B ATOM KBATH(HUIIUPYIOIIEM
npuszHake*(717). Ha takoit xe mo3unuu crout u C.d. Mumtokos*(718). He mory ¢
HUMH COTJACUTHCA. 3HAYUTEIbHBIN ylIepO TIpakJaHWHY - OLEHOYHAs KaTeropus,
KOTOpasi CJI0KHO ycTaHaBluBaeTcs. OIHAKO HAUTH Kakue-Tu0O0 3HAUMMbIe KPUTEPUU
BCE-TaKM BO3MOXHO, IOCKOJBKY peub HJET 00 OJHOM BHUJE COOCTBEHHOCTH -
YaCTHOM, U TO HE B MOJTHOM €€ o0beMe. Ecnu ke pacnpocTpaHuTh 3TOT MPU3HAK Ha
Bce JApyrue (opmbl COOCTBEHHOCTM W Ha BCEX BO3MOXKHBIX IOTEHIIMAIbHBIX
MOTEPIEBIINX, YCTAHOBIIEHUE €ro BOOOIIE TMOTEPSIeT BCAKYIO OOBEKTUBHOCTD,
MOCKOJBKY JJIsl KaXJO0ro MOTEPHEBUIEr0 HY>KHO OyJEeT MCXOJIWUTh U3 CBOEro Habopa
00CTOATENBCTB, BIMSIOUIMX HA 3HAUUTEIBHOCTh pa3mepa xulleHus. C cyObeKTUBHBIM
BMEHEHUEM, MPUHATHIM B YTOJIOBHOM IpaBe, 3TO BpAJ JU CThIKyeTcsa. Pa3zymuee
OyZneT NOWTH MO JpYroMy WYyTH, €CIU yX TaKk Heo0XoIuMo pepopMUpoBaTh
3aKoHOJaTeNnbcTBO*(719) (Ha MOM B3N, 3aKOHOJATEIBCTBO C HEKOTOPHIMH
HEJ0CTaTKaMM, HO CTaOWJIBHOE Jy4YIlle MOCTOSIHHO MEHSIOLIErocs, HO CTPEMSIIErocs
Kk uneany). C uensio auddepeHIrani OTBETCTBEHHOCTH MOXHO MPEJIOKHUTh
BBIJICIUTh €I11€ OJUH, TPOMEKYTOUHBIN - MEXKAY MPOCTHIM U KPYIIHBIM, BUJI XUIICHUS,
OTpeZeNiiB €ro B MPUMEYaHUH K CTaThe B TOUHO (PUKCHUpyeMOM cymme (Hampumep, ¢
npesbimienreM S50 toic. unu 100 teic. py06.)*(720).
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Cnenyer oOpaTuTh BHUMAaHHE, YTO 3TOT BHUJ XUIIECHUS BO3MOXKEH TOJBKO B
OTHOIIIEHUH YacCTHOW COOCTBEHHOCTH M TO JalleKO HE B IOJHOM €€ MOHUMaHHH.
3akoHOAaTeNb MOJYEPKUBACT: yIIEepO JOKEH ObITh MIPUYUHEH UMEHHO TPak/IaHUHY.
Pazymeercs, rpaxaaHuH 37€Ch TPAKTYETCS HIMPOKO - M Kak rpaxiaaHuH P®D, u kak
WHOCTpPaHHBIM TpakJAaHWUH, M Kak Juino ©O0e3 rpaxnancrBa*(721); TepMuH
"IpakJIaHUH" TTPU3BaH yKa3aTh TOJIHKO Ha (GU3UYECKYIO IPUPOY MOTEPIEBIIETO.

Jymaro, 4TOo 3/1eCh MMEETCA B BHUAY TPaXKIaHWH Kak 4YacTHoe Juno*(722);
rpaXIaHUH - WHJIMBUIYaAJIbHBIN NpeanpUHUMAaTenb Wik ¢epMep B JaHHOM Cilyyae
CIELMAJIbHO 3aKOHOM HE OXPAaHSIFOTCA.

Nuyro nozunmio 3anumaet AWM. boinos. OH oTMmedaeT, 4T0 COOCTBEHHOCTH
GU3MUeCKUX JUI[ MOXET UMETh paszHble (GOopMbl: "COOCTBEHHOCTh, HMCTOYHUKOM
o0pa3oBaHUsi KOTOpOW SIBJISIETCS MX TPyJd B KadeCcTBE HAEeMHBIX pPaOOTHUKOB
0€30THOCUTENIBHO K TOMY, B Kakoi cepe U K YbUM CpPEACTBAM IPOU3BOJCTBA ATOT
TPyA MpUIaraercsi; COOCTBEHHOCTb, MCTOYHHUKOM OOpa3OBaHUs KOTOPOM CITY>KUT
cOoOCTBEHHAas HIKOHOMHYECKAsl JEATEIbHOCTh, HE HAIlpPaBICHHAs CUCTEMATHYECKH Ha
W3BJICUCHHE TIPUOBLIN; COOCTBEHHOCTh, O0OpazyemMas 3a CHYeT MpeANpPUHUMATEIHCKON
JesITeIbHOCTH, OCHOBAaHHOW Ha MPHUBJICYEHUU HAEMHOTO TpyJa, HO 0e3 0Opa3oBaHUs
FOPUJIMYECKOTO JIUIA; U COOCTBEHHOCTh, 00Opazyemasi 3a CUeT MpeANpUHUMATENbCKON
NEATEIbHOCTH C MPUBJICUYCHHEM HAEMHOTro TpyJda Ha ©Oa3ze oOpas3oBaHus
OPUJINYECKOTO JIMIA, YYPEKIECHHOTO CAMOCTOSATEIBbHO WM C APYTUMHU JIMLIAMU .
Jlums B mocnenHeMm ciiydae, mpopoiikaer gaiee A.M. boiioB, coOCTBEHHUKOM
MMYIIECTBA CTAHOBUTCA IOPUIUYECKOE JHUI0, U TOJIBKO 3TOT Clly4dail HE MOJIagaeT
[O/] AHATU3UPYEMYIO Pa3HOBUIHOCTD XUIICHUSI.

He wmory cormacureCsi € NPUBEICHHBIM YTBEpXKACHUEM. ['paxmaHckoe
3aKOHOJATENbCTBO, JCHCTBUTENBHO, HE NPEAYyCMATPUBAECT Ppa3HULBI MEXIY
COOCTBEHHOCTBIO, KOTOpasi MpUOOPETEHA Pa3IMUYHBIMU 3aKOHHBIMU MyTAMU. OIHAKO
B YIOJIOBHOM 3aKOHOJIaTE€IbCTBE FOBOPUTCS HE O COOCTBEHHOCTU TpaklaHMHA, a O
npuyruHeHuu emy yuiepOa. [Ipeacrasnsiercs, 4To 3TO Bce-Taku pasHble Bemu. Mcexoas
Y3 MOpUHIMNA CYOBEKTUBHOIO BMEHEHUS, CIEAYET IMOJYEPKHYTb, UYTO BHUHOBHBIN
CTPEMUTCS MPUUUHUTD YIIEPO HE CYOBEKTY X03WCTBEHHOU JESITeIbHOCTH, 8 UMEHHO
IPaXKJIaHUHY - YaCTHOMY JIMIy. Eciu ’ke BUHOBHBINM COBEPILIAET, HAPUMEDP, XUIIEHUE
Kakux-1M00 TOBapoB U3 oduca WHIAMBUAYAILHOTO MpeArnpuHUMaTens (He
00pa3oBaBUIETO IOPUIUYECKOTO JIUIA), HET HUKAKUX OCHOBAHMI paccMaTpHUBaTh 3TO
XUIICHUE MO TMpU3HAKaM XHUIIEHUS, MNPUYMHUBIIETO 3HAYMUTENbHBIA yIIepO
rpaXxaaHuHy. XUIleHHe KBanuduuupyercs 0e3 BMEHEHHUs 3TOro MpHu3Haka. Takum
o0pazom, npu  KBaTUpUKAUMKA  JesSHUS  CIEAyeT  PYKOBOJCTBOBATHCS
HaIIPaBJICHHOCTHIO YMBICJIA BUHOBHOTO: €CJIM BUHOBHBIM, COBEpIIAsl XUILIEHUE, XOTEI
NPUYMHUTE YIIEpPO KOHKPETHOMY (HU3MUYEeCKOMY JIMIY (BO3MOXHO, COBCEM €My
HE3HAKOMOMY),  COJAESHHO€, IMpU  HAIMYUM  NPU3HAKOB  3HAUUTEIBHOCTH
NPUYMHEHHOTO YyuiepOa, BieYeT KBATU(PUKALMIO KaKk XWINEHWE, NpUYUHUBIIEE
3HAUYUTENbHBIN YIIEepO Ipa’kJaHUHY; €CIIM K€ YMBICEJI BUHOBHOT'O ObLII HAMNPABIICH HA
MpUYMHEHHUE yIepOa Uy, 3aHUMAIOIIEMYCs TPEANPUHUMATEILCTBOM (B TOM UYHUCIIE
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U TpU OJHOM TOJBKO OCO3HAHUM BHUHOBHBIM (akTa MpeANpUHUMATEIHCTBA
MOTEpIEBIIEro Npu Oe3pa3IuyHOM OTHOIIEHHMM K TOMY, KOMY OyJeT NpUYHMHEH
yiiep0), COACTHHOE HE MOXKET OBITh KBAIM(PHUITUPOBAHO IO MPU3HAKY 3HAUUTEIBHOTO
yiiepoa rpaxJiaHuHy, axke eciiv oH (yiiep0) o0iaaeT TakKUMH MTPpHU3HAKaAMU.

Jlpyrumu cioBamH, 3aKOH 37€Ch HCXOJUT HE W3 MPUOPUTETHOW OXPaHBI
YacTHOM COOCTBEHHOCTH (MHay€ 3TO BXOAWJIO Obl B NPOTUBOPEUYUE C
npoBo3rnamieHHbIM  Konctutymmern  P®  mpuHnumoM — paBeHcTBa  opm
COOCTBEHHOCTH), a W3 MPHOPUTETHOM OXpaHbl HMMYIIECTBEHHBIX HHTEPECOB
(¢u3MUecKoro Juila MO CPaBHEHUIO C OXPaHONM MMYIIECTBEHHBIX HHTEPECOB
CyOBEKTOB XO35MICTBEHHOM JEATEITHLHOCTH.

2. Pazmep npuunHeHHoro yuiep6oa. Eciu pazMep NOXHUILEHHOTO ONpenenseTcs
TOYHOW KOHKPETHON CyMMOM CTOMMOCTHU H3BSITOTO UMYILECTBA, T.€. CUMBOJIU3UPYET
JNEHEKHOE  BBIPAXKEHHUE NPSAMOIO  IOJIOKHUTEIBHOTO  BpEAa, MPUYMHEHHOTO
MOTEPHEBUIEMY, TO YIIepO B XMILEHUH - MOHATUE OoJiee mupokoe. OHO BKIIOYAET B
ce0st KpOME CTOMMOCTH M3BSITOTO UMYILECTBA €IE U IPYrHe 3JIEMEHTHI, BIUSIOIINE
Ha OLIEHKY MPUYHUHEHHOTO y1epoa.

[Toctanosnenue Ilnenyma BepxoBuoro Cyna P® ot 27 nexabpst 2002 r. N 29
CIEAYIOIUM O00pa3oM XapaKTEpPU3yeT XHUILIEHUE, TMPUYMHUBILIECE 3HAUYUTEIbHBIN
ymep6: "llpu xkBanmupukanuu IeHCTBUN JTUIA, COBEPIIMBIIETO KPaxKy MO MPU3HAKY
NPUYMHEHUS TPaXKJaHUHY 3HAYUTENIbHOTO yliepOa cyliaM cleAyeT, PYKOBOJICTBYSICH
npuMeuyanueM 2 k crtatbe 158 VK P®, yuuThiBaTh MUMYIIECTBEHHOE MOJIOKEHUE
MOTEPNEBUIET0, CTOUMOCTh MOXMIIEHHOTO HMYLIECTBA M €ro 3HAYUMOCThH s
MOTEpIEBIIEro, pa3Mep 3apabOTHOM IUIaThl, MEHCHHM, HAJIW4YHe Yy TMOTEPHEBIIEro
VKJMBEHIIEB, COBOKYITHBIN JI0XOJI YWICHOB CEMBH, C KOTOPBIMU OH BEJIET COBMECTHOE
X0351cTBO, U Ap. [Ipym 3TOM yuiepO, NMPUUMHEHHBIN TPaKJaHUHY, HE MOXET OBbITh
MEHEe pa3Mepa, yCTaHOBJIEHHOTO MpuMedanueM K cratbe 158 YK PO" (1. 24).

COOTBETCTBEHHO, B  OCHOBE  BBIJCICHUS  XULICHUS, [PUYUHHUBILIETO
3HAUUTENbHBIN yIIEepO TPaKJaHUHY, JEKUT HE TOJIBKO U, MOXKET ObITh, HE CTOJBKO
pa3Mep XUIIEHUs, CKOIbKO APyrue OObEKTUBHBIE OOCTOSTENBCTBA JEa.

B To xe Bpems, coBepumieHHO cropaBemnuBo 3amevana [.JI. Kpurep,
3HAUYUTENbHBIA MaTepHAIbHBIA yIIepO BKIIOYAaeT B C€e0sS TOJIBKO peabHBIN
MaTepuaibHbIN yiep0, a He yIYIIEHHYIO BBITOay; 3T ke oTMeuan u A.H. Urnartos.

3. 3HaYUTENBHOCTH yllepOa, MpU 3TOM €ro JIEHEKHOE BBIPAXKEHUE HE JOJIKHO
OobiTh MeHee 2500 py0. XwulieHwe He MPOCTO MPUUYMHUIIO YIIepO; ATOT yiiepo
ABJISIETCS] 3HAUUTENBbHBIM 71 notepreniiero. [lpasaa, B Hayke He 0€3 OCHOBaHUH, Ha
MOW B3IJISIZI, TOBOPAT O HEAOCTATOYHOCTH cyMMbl B 2500 pyO. 1y mpu3HAHUS
yuiep6a 3HaUUTEIbHBIM C YU€TOM UH(IISIIMOHHBIX POILECCOB.

[Ipu >TOM mpu KBaIM(pUKAIMK NSUCTBUH BUHOBHOTO CJEAYET WMCXOIUTh W3
(baKkTHYeCKOl CTOMMOCTH TMOXUIIEHHOTO MMYIECTBA HAa MOMEHT COBEpIICHUS
MPECTYIUICHHS, & HE W3 TOM LIEHBI, KOTOPYIO 3aIUIaTHJI 34 IMOXMILECHHYIO BEIlb €€
X035MH B MOMEHT €€ MPUOOPETEHHUS.
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3HAUUTENBHOCTh ylIepOa - OILIEHOYHAs KaTeropusi, KOTOpas IO-pa3HOMY
TpPaKTyeTcsl Kak YYeHbIMHU, TaK U MpPaKTHKaMu. B m000M ciiydae cTOUMOCTb U3BSATOTO
MMYILECTBA, UCXOAS M3 TOTO, YTO XHIIEHUE, NPUYMHUBIICE 3HAUUTEIbHBIA yIIEepoO,
SIBIIICTCS KBAUTHU(DHUIIMPYIOIIHUM OOCTOSATEIBCTBOM, JOJKHA OBITH JOBOJBHO BBICOKOIA:
OHa HE MOXET COCTABJIATH, 110 MPSIMOMY YKa3aHUIO 3aKOHA (mpumedaHue 2 K cr. 158
YK P®) u no HOBOMY (B 3TOM 4YacTH) pa3bsCHEHUIO MocTaHoBieHUsa [lmenyma
Bepxosnoro Cyna P® ot 27 nekabps 2002 r. N 29, menee 2500 py6.

COOTBETCTBEHHO, pEaJbHOE BbIPAXKEHHUE 3HAYMTEIBHOTO Yyiuepda Oyner
Pa3HbBIM JJI pa3HbIX MOTEPIEBIINX, U €0 BEMYMHA JI0JDKHA ONMPENENSIThCS TAKUMHU
CYLIHOCTHBIMU  XapaKTEPUCTUKAMH, KOTOpPblE HWHAMBUAYAIU3UPYIOT 3HAUYCHHE
MOXMILIEHHOT0 MMYIIECTBA MMEHHO AJIs JaHHOTO moTtepresiiero. [IpuHumarorcs Bo
BHUMAaHUE CIEAYIOUIME KOHKPETHBIE OOCTOSATENbCTBA: MAaTEPUATBHOE MOJIOKEHUE
rpaXXJAaHWHA,; HaJIUM4Me Yy TMOTEepPIEBIIEr0 IMOCTOSHHBIX HCTOYHHKOB J10XO7a
(3apaboTHas miara, MEHCHs, CTUNEHAUS, MHOE); UX pa3Mep; HaIu4ue WKIUBEHIICB
(HECOBEPILIEHHOJIETHUX J€Tel, HEeTPYIOCIOCOOHBIX pOAUTENed U T.JA.); HaJMYUe U
pa3Mep MOCTOSTHHBIX PACXO0/I0B (HampuUMep, B BUJE OIJIAThl CHUMAEMOTO Kb WUITU
HEOOXOMMBIX MEIAMKAMEHTOB); Ha3HAYEHUWE WM NOTPEeOUTENTbCKUE CBOMCTBa
U3BATOrO UMYyIIECTBa (MO-pa3HOMY, HA MOM B3IJIA[, JOJIKHO OLICHMBATHCA XHUILEHUE
Ha OJIMHAKOBYIO CyMMYy, HampuMmep, KOCMETHKH, WKW (PaAHI[y3CKUX IyXOB, WIH
JOPOroro CHUPTHOTO, C OAHOW CTOPOHBI, W TOHOIIEHHOTO, HO €IUHCTBEHHOIrO
3UMHEr0 MaJIbTO, TOJIBKO YTO MOJYYEHHOW MEHCUU WU CTUIICHIUHU, JETCKOU KOJISICKU
U T.I., C APYrOi CTOPOHBI); KOJUYECTBO MOXUILIEHHOTO U Jip. Heobxoaumo olieHnBaTh
BCe 00CTOSTENBCTBA B COBOKYITHOCTH.

6.Kpynuolii pasmep xuwjenus 4uyiaco2co umyuwecmsea Kax 0cooo
KEAUDUYUPYIOWUTI NPUSHAK.

Ero nounstue nano B npumeuvanuu 4 k ct. 158 YK P®: "Kpynubsim pazmepom B
CTaThsIX HACTOSILIEH TJaBbl MPU3HAETCS CTOMMOCTh HMYILECTBA, MPEBBIIIAIOIIAS
JBECTU TATHAECAT Thicsd pyOnei". KpymHbeiii pasmep XHUIIEHUS TMOBBIIIAET
YTOJIOBHYIO OTBETCTBEHHOCTD 32 HErO; OH MPEAYCMOTPEH OOBIYHO B Ka4eCTBE 0CO00
kBaummpyromero oocrostenscTBa (cM. 4.3 cT. 158, 4. 3 cr. 159, 4. 3 cr. 160,
m "n" 4. 2 ct. 161 YK PO).

MakcuManbHBIM pazMep KPyHMHOTO XMILIEHUS OTPAHUYUBAETCS MHUHHMAaJIbHBIM
pazmMepoM 0co00 KPyIHOro XUIlleHus - 1 MitH. pyoO.

B Hayke mpennaranoch CHU3UTh JIEHEAKHOE BBIPaKEHHE KPYMHOIO pazMepa 10
100 TBIC. pyO. IlpaBma, Obuto 3TO OoJiee TATH JIET Has3ad, W MPOIICIIINE TOMIBI
MOKa3aJIM 3HAYUTENbHYIO JAeBajbBallMi0 NpekHero 3HaueHus 250 Teic. py0. Teneppb
HaJJOOHOCTBh B 3TOM caMa 1o cede oTraia.

AHanu3upyst KpynHoe XUIIEHUE, OrOBapUBaIOT, KaK MPABWIO, OJUH MOMEHT.
KpynHblii pa3mep XHUILlEHHS MOXET ObITh B KOHKPETHOM Ciydae o0Opa3oBaH
COBOKYITHOM CTOMMOCTBIO UMYIIECTBA, U3BATOIO B HECKOJIBKO MPUEMOB; MPU 3TOM
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CTOMMOCTh TOXMILEHHOTO 3a OJWH pa3 UMylIecTBa KpymHOM He sBusgercs. llo
JEHCTBYIOIIEMY 3aKOHOJATEIbCTBY MOAOOHBIE XHINECHHS KBAIUPHUIMPYIOTCS Kak
€IUHOE XMILECHHE B KPYMHBIX pa3Mepax TOJBKO B TOM CIIy4ae, €CiU €CTh NPU3HAKU
MPOJIOXKAEMOT0 XMILEHUS: MPHU YMBICIE Ha XHUIIEHWE HMYIIECTBA B KPYIHOM
pa3Mepe BHHOBHBIA OCYILECTBIAET 3aBJIAQJICHUE HMYILIECTBOM IO KaKHUM-JIHMOO
MPUYMHAM B HECKOJIBKO MpueMoB. OOBIYHO MPH 3TOM COBIIAJAET CIOCOO OTIAENbHBIX
XUIICHUH, €CTh OJIMH MTOTEPIEBUINI, UMYILIECTBO U3bIMAETCS U3 OAHOTO MECTA U T.[.
Jlymaio, YTO TMOTepIeBIIME MOTYT OBbITb M pa3HbIMU; 3TO HE CTOJIb
CYLIECTBEHHO TIpU HAJIWYUM APYIHX OOCTOSATENBbCTB, CBUIETENILCTBYIOLIUX O
MPOJIOJKAEMOM  XMIIEHUU. Tak, IOCIEeI0BATEIbHOE U3BIATHE MMYIIECTBA W3
HECKOJIBKUX J1ay, MpUHAJJIEkKAIUX pPa3HbIM JIMIaM, COBEPIIEHHOE B OJIHO U TO XK€
BpEMsl, OJIHUM CIIOCOOOM, C HCIIOJIB30BAaHUEM B KAaYECTBE CPEJICTBA, OOJEr4aroniero
BBIBO3 UMYIIECTBA, PY30BOI0 aBTOMOOWJIS, €CJIM CTOUMOCTb U3bSTOrO UMYIIECTBA B
cymme npeBbiaet 250 ToIC. pyoO., JOIKHO NPU3HABATHCS KPYTHBIM XUIIEHUEM.

7.Coeepmeime MOWEHHU4Yecmeda, npuceoeHus u pacmpamosl JauUYyomM C
UCnojb306AdHUEM C60€20 CJZy.?fC€6H020 NOJIOHCEHUAL.

VYkazaHHOe  OOCTOSATENBCTBO  BBICTyHMaeT  0CO00  KBATH(PHUIIUPYIOUUM
MIPU3HAKOM MomeHHn4YecTBa (4. 3 cT. 159 YK P®) u npucBoenus u pactpartsl (4. 3
cT. 160 YK PO).

IIpu3Hak mnOSBUIICA B3aMEH CYIIECTBOBABUIEH B MPEKHEM YTrOJIOBHOM
3aKOHO/IaTEIbCTBE CaMOCTOSITEIBbHOU bopmbI XUIIEHUS - XUIICHUE
rOCYJapCTBEHHOIO HMMYILECTBA IIyTEM 3JIOYHNOTPEOJIEHUSI CBOUM  CIY:KEOHBIM
MoJIOXKeHHeM. JTa (opma XWINEHUsS B ONpPENEICHHONW CTENEeHW MpUpaBHUBANIACH K
dbopMaM IPUCBOCHUS M PACTPAThI, TOCKOJIBKY MPEyCMaTpUBAIACh B OJIHOM CTaThe C
HuMU. Pa3Huiia Mexay Ha3BaHHBIMM (opMaMu 3akiiodajach B TOM, YTO B
MPUCBOEHUU M PACTpaTe UMYIIECTBO OBLIO BBEPEHO BUHOBHOMY, a B JOJZKHOCTHOM
XUIICHUU UMYLIECTBO MOTJIO HAaXOJAWUTHCS B BEICHUHM BHHOBHOTO, HO BBEPEHO €My
3a4acTyro He O0bu10. [lymaro, 3aKkoHOAaTeNb COBEPIIEHHO CIPABEAINBO MOCUUTA, YTO
y IOJDKHOCTHOTO XHWIIEHHUS OTCYTCTBYET CBOM CHEIM(PUYECKUI Ccroco0 XUINEHUS;
JOJKHOCTHOE (CITy>KEOHOE) MOJIOKEHUE TOJIBKO OOJIEr4aeT COBEpIICHUE XUIICHUS, a
MOJIB3YETCS TOJDKHOCTHOE JIMIO WM APYTOW CIIyKallhil TEMU Ccrocodamu, KOTOpbIe
W3/1aBHA M3BECTHBI W NPEAYCMOTPEHBl B MOIICHHHYECTBE U B IPHUCBOCHHUM WIIU
pactpare. COOTBETCTBEHHO, IMPU3HAK "COBEPILICHHE XUIIEHUS C HCIOJIb30BAaHUEM
CBOETO  CIIY)KEOHOTO  TIOJIOKEHWS'  HBIHE  MPEayCMOTPEH  Kak  0co0o
KBATU(PUIMPYIOUIUI MPU3HAK U MOIIEHHUYECTBA, U MPUCBOCHUS WU pacTpaTsl. 1 B
3aBUCUMOCTH OT TOTO, KakKOW KOHKPETHO CHOCOO XUIIEHUS H30paH BUHOBHBIM,
MPUMEHEHUIO TOISKUT WK cT. 159, wim ct. 160 YK P®. XoTs crnenyer OTMETUTB,
YTO 3TOT BOMNPOC MOYTH BCEr/la PEIIAECTCA B KOHKPETHBIX CIIydasX O4YE€Hb CJIOKHO B
CBA3U C TEM, 4YTO JIOOOM CIiyXKalluil MOJb3yeTcs OBEPUEM TOM OpraHu3aluH, B
KOTOPOU OH paboTaer.
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CBoeoOpazHyo mo3uiuio mo 3toMy Bompocy 3anumaeT U.A. Kozauenko. On
MUIIET, KOMMEHTHPYS AHAJIM3UPYEMbId NPU3HAK I IPUCBOCHUS W PACTPATHI:
"XWIlleHHe IyTeM TMPUCBOCHHUS M pacTpaThl OTIMYACTCS OT XHUIIEHUs C
HCTIOJIb30BAHUEM BHHOBHBIM CBOETO ClIy»eOHoro mosoxenus (4.3 cr. 160 YK P®D)
TJIABHBIM 00pa3oM TE€M, UYTO MPH MPUCBOCHUM U PacTpaTe MMYILIECTBO HAXOJUIOCH B
MOMEHT XHWILIEHHS BO BIJIAJICHUA BUHOBHOI'O M OHO HECJO IOJIHYIO MaTepUalIbHYIO
OTBETCTBEHHOCTh 3a COXPAHHOCTb JTOro wuMyniectBa. I[lpum XuimeHuu xe cC
HCIOJIb30BAHUEM CITY’KEOHOTO TOJIOKEHHUSI MOXHUIIAEMOe MMYIIECTBO BO BIIAJACHHUU
BHUHOBHOTI'O HE Haxoautcs'. Jlymaro, Ui TaKMX 3aKJIFOYEHUN COBPEMEHHAs pelaKius
cT. 160 YK P® ocHoBanuii He maer. B 4.3 crateu roBoputcs: "Te xe nesHus,
COBEPILICHHBIEC JIMIIOM C HMCIOJIb30BAHUEM CBOEr0 CIYKEOHOTrO MOJIOKEHUS..."; T..
MMEIOTCSl B BUAY 'TIPUCBOCHHUE MJIM pacTpaTa, TO €CTh XUIIEHHE Yy>KOr0 UMYIIECTBa,
BBEpPEHHOr0 BUHOBHOMY" (4. 1 cT. 160 YK P®).

AHanu3upyembiii 00060 KBAM(DpUIIMPYIONMIMKA MPU3HAK MPEAroaraeT HaIudue
CIEIUATBHOTO CyObEeKTa. ITUM CYOBEKTOM MOXKET OBITh:

1) AOMKHOCTHOE JIMIO, OHSATHE KOTOPOTO JAaHO B mpuMedaHuu kK cT. 285 YK
PO;

2) TOCYHapCTBEHHBIM CIyXalllMil WKW CIyXaluil oOpraHa MECTHOIO
CaMOYMPABIICHHUS, HE SBIISIIOLIUNACS TOJPKHOCTHBIM JIMIIOM;

3) Mo, BBINOJHSAIONIEE YIpaBieHUeckrue (QYHKIMH B KOMMEPYECKOW WM
MHOM OpraHu3alliy;

4) ciuyxamuyii KOMMEPYECKOM WM HWHOW OpraHu3alud, HE HaJeleHHbIN
YIPaBIEHYECKUMHU (QYHKUIUSIMU.

JLA. I'ayxman, b.B. Bomkenkun u C.M. Kouou TOJKYIOT aHaIU3UPyEMBIN
KBUTU(DUIMPYIOMIMI MPU3HAK OTPAHUYUTENHHO; OHU HE BKIIIOYAIOT B €r0 TMOHSITHE
CIy’KallluX, He OOJaJaloluX MpU3HAKAMHU JIOJHDKHOCTHOTO JIMIA WIM JIUIA,
BBITIONTHSIIONIETO  YIpaBlIIeHYECKHEe (PYHKIMH B  KOMMEPYECKHMX WM  HMHBIX
opranmzanusx. FO.W. JIAanyHOB HE MpUYUCHSAN K 3TUM JIMIAM HU PYKOBOJSIIMX, HU
PSAIOBBIX CIYKAIIUX KOMMEPYECKUX MU UHBIX OpraHu3aluil.

Ecim nocmoTperp Ha TOJKOBaHME NPU3HAKA "MCIOJB30BAHUE CBOETO
CIIyKeOHOro MOJOXKEeHUs", KOTOpoe ecThb B mocraHoBieHun Ilnenyma BepxoBHoro
Cyna PO ot 27 nexabps 2007 r. N 51, To mbl yBuauM, 4to IlneHyM HE OTHOCHUT K
TaKUM JIMIAM TOJIBKO CIIyXalIuX KOMMEPUYECKUX U MHBIX OpraHu3alui, KOTOpble HE
BBITIONHSIOT yrmpaBieHyeckux ¢yHkiui: "llox numamu, HCMIONB3YIONIMMH CBOE
CIIy’)K€OHOE TIOJOKEHHE TMPU COBEPIICHHM MOUICHHUYECTBA, NPUCBOCHUS WIH
pactpatbl (4acth 3 ctatbu 159, wacth 3 cratbu 160 YK P®), ciegyer moHumarh
JOJKHOCTHBIX JIUI, 00JIaJalolUX MPU3HAKaMH, MPeIyCMOTPEHHBIMU IpUMeyaHueM |
Kk cratbe 285 YK P®, rocyaapCTBEHHBIX WJIM MYHULIHMOAIbHBIX CIYXKAIUX, HE
ABJISIIOLIUXCS.  TOJDKHOCTHBIMU — JIMLIAaMHM, A TakKe€ MHBIX JIMI, OTBEYAOIINX
TpeboBaHUsAM, TIPeaycMOTpeHHBIM TpuMedanueM 1 k ctatee 201 YK P® (manpumep,
JUI0, KOTOPOE MCMOJB3YET JUIsl COBEPIICHUSI XHUIIEHUS YY>KOr0 HMMYIIECTBAa CBOU
CITy>K€OHBbIE MOJHOMOUHS, BKIIOYAIOIINE OPraHU3alMOHHO-PACIIOPSAUTENbHBIE WU
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aIMAUHUCTPATUBHO-XO3SIICTBEHHBIE O0053aHHOCTH B KOMMEPUYECKON OpraHu3aium)’
(1. 24).

Jlymaro, 4To IUIA TaKMX OTPAHWYEHHUM 3aKOH HE JA€T HUKAaKMX OCHOBaHuU. U
yxK TeM Oosiee He mocienoBarenbHa no3unus [Inenyma BepxoBHoro Cyjna, KOTOPBIi
MPU3HAET CHEHUAIBHBIM  CYOBEKTOM  CIyKaIluX, KOTOPhIE HE  SIBIISIFOTCS
JOJDKHOCTHBIMHM JIMIIAMH, U HE TPHU3HACT CIHEIUaIbHBIM CYOBEKTOM CIyKallluX,
KOTOpBIE HE SBJISIIOTCS yIIPaBJICHIIAMHU.

B To ke BpemMsa Hemb3s pacHMpATh 10 OECKOHEUYHOCTH JIWIl, KOTOpHIE
HCIIOJIB3YIOT CBOE CITy>KEOHOE TOJIOKEHUE, KaK 3TO JENAr0T oa4ac Ha MPaKTUKeE.

8.Cneyugpuueckue keanuguyupyrowue npusHaxku pazoos u 6bIM02amenbCcmaa.

CoBepuieHue JesHHUST C TOPUMEHEHUEM OpYXKHUS WIM  MPEIMETOB,
UCIIOJIB3YEMBIX B KAUECTBE OPYKUS

VYkazanHelii npu3Hak AuQQepeHIrpyeT OTBETCTBEHHOCTh TOJBKO 3a pa30oit
(4. 2 ct. 162 YK P®), X0Ts1, Ha MO#1 B3J151]1, OBLIIO OBI 11€1€CO00PA3HO MPETYCMOTPETh
TaKoOW MpPHU3HAK JJIi COCTAaBOB BBIMOTATEILCTBA M HEMPABOMEPHOTO 3aBIaJCHUS
aBTOMOOMJIEM UJIM UHBIM TPAHCHIOPTHBIM CPEACTBOM 0€3 LeNH XUIIeHUs (JIJ1s1 COCTaBa
YroHa).

[TonsaTue opyxusi B pa3doe He OTINYACTCA KaKUMU-IN00 ocoOeHHOCTAMH. [1pu
KBaJU(UKAIMU JCHCTBUM BHHOBHOTO IO 3TOMY MpH3HaKy 4.2 cT. 162 YK PO
cleyeT PYKOBOJACTBOBATHCA MONOXKEHUsIMU DenepalbHOro 3akoHa OT 13 HOs0ps
1996 . N 150-®3 "OO6 opyxuu" ¥ HAa OCHOBAHUM SKCIEPTHOIO 3aKIIOYCHUS
yCTaHABIUBATh, SIBIISICTCS JIM MPUMEHEHHBIA NpPHU HAMAJCHUU TPEIMET OpPYKHUEM,
MpelHa3HauYeHHBbIM JUISl MOPaXeHUsI KUBOM win MHOW uenu. [Ipu Hammyum k ToMy
OCHOBaHUM, NPEAYCMOTPEHHBIX 3aKOHOM, JEHCTBUS TAKOTO JIMIA JOJIKHBI
JOTIONHUTENRHO KBayMuimpoBaThcsa mo cT.222 YK PO (m. 23 mocTaHOBICHUS
[Tnenyma BepxoBnoro Cyna P® ot 27 nekabps 2002 r. N 29).

Opyxue MOXKET ObIThb OTHECTPENIbHBIM, XOJOJHBIM, Ta30BbIM, OpPY>KHUEM
B3PBIBHOTO JEHCTBUA. XOTS TOCIEIHEE B HayKe NpeajaraloT BBIICIUTh B
CaMOCTOSITEJIbHYIO KaTEropuio, yKa3aB B AaHAIM3UPYEMOM IMPU3HAKE Hapsay C
OpYy>KHEM Takue OpYyIus COBEpIICHHs pa300si, KaK B3pbIBUAThIE BEIIECTBA, B3PbIBHBIC
YCTPOWCTBA.

AWM. Papor nobGaBisieT B 3TOT NEpeUEHb €€ U MHEBMATHYECKOE OpYXKHE.
Jlymaio, ¢ 3TUM CIIEyeT COIJIAaCUThCS, MOCKOJbKY B COOTBETCTBUU ¢ DenepanbHbIM
3akoHOM "OO0 oOpyxuu" THEBMAaTUYECKOE OpYXKHME€ B OTJIMYHUE, CKaXeM, OT
CUTHAJIBLHOTO OPYXHUS NpPEAHA3HAYEHO [JIs MOpaXEeHUs IeIM Ha PACCTOSHUU
CHapsJoM, TMOJYYalollMM HaNpaBlIeHHOE [BH)KEHHE 32 CYET DJHEPruu CXKaToro,
CKVKEHHOTO WJIM OTBEP KIAEHHOTO ras3a (ctT. 1 3akoHa).
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b.B. BomkeHKHUH KpoMe BBIIIENEPEUNUCIECHHBIX BUIOB OPYXKUS Ha3bIBal €IIE U
opyXue, 'mopaxaroumee JACHCTBHE KOTOPOrO OCHOBAHO HA  HCIIOJIb30BAHUU
ANEKTPUYECKON 3HEPIUH, PaAUOAKTUBHBIX M3IYYEHHH U OMOJIOTHMYECKUX (PaKTOpOB".
06 »Tom xe nucan u O.@. Iumos. [IockoabKy Takue NPEAMETHI B KAUECTBE OPY KU
He mnpenycMoTpenbl DenepanbHbiM 3akoHOM "OO0 opyxuu', TyMmMarw, HX HYKHO
OTHOCUTh K IMpeAMeTaM, HCIOJb3yeMbIM B pa3d0e B KadyecTBE OpYXHs, C TEMHU
OTOBOPKaMH, KOTOPBIE CIEIaHbl Jajee.

Opyxue IOKHO HE IMPOCTO OTBEYATh BCEM IMPU3HAKAM, YCTAHOBJIEHHBIM B
YKa3aHHOM Bbllle 3aKOHE, HO M OBbITh TOAHBIM K NPUMEHEHUIO, CIOCOOHBIM K
MPUYMHEHUIO BpeJa JIIOASIM, WU JUIS UHBIX LI€JIEH, B COOTBETCTBUU C €r0 MPSMBIM
HazHaueHueM. [loaToMy o mpu3Haku OpykKUsl HE MOANAAAIOT: 1) HEroIHOE OpYyXKUE,
T.e. OpYXHue, YyTpaTUBLIEE TMPU3HAKA OPYXKHUS B CHIYy KaKUX-TMOO MPUYUH
(clioMaHHOE, TTOBPEXKICHHOE W T.J.); 2) MAKeThl OPYXUsS;, 3) UTPYLICYHOE OpPYKHUE,
MMEIONIee BHEIIHWW BUJ HACTOALIEro; 4) HMHbIE MMUTAUU OPYXKUS (TUCTOJET-
3a)KUTaJIKa, HAPUMED); S) HE3apIKEHHOE OPYKHE.

ITon mpeameTamu, KCIOIB3YEMBIMU B KAaueCTBE OpPYXUs, CIEAYEeT MOHMMATh
NpeIMETbl, KOTOPBIMH TOTEPHEBIIEMY MOIJIM OBbITh NPUYMHEHBI TEJIECHbIE
MOBPEXKACHUS, OMACHBIC ISl KU3HM WM 3J0POBbsl (IEPOUYMHHBIA WM KyXOHHBIN
HOX, OpUTBa, JIOMHUK, AyOWHKa, TOMOp, PaKeTHUIA M T.I.), & TaKKe IPEIMETHI,
MIpEAHA3HAYCHHBIE 11 BPEMEHHOIO IMOPAXEHUS LEeNU (HANpUMeEp, MEXAHWUYECKUE
PacCIbUINTENH, a3pO30JIbHbIE U JPYTUE YCTPOMCTBA, CHAPSKEHHBIE CI€30TOUMBBIMU U
pazapaxaromiuMu BemectBamu) (1. 23 nocranosnenus [lnenyma BepxoHoro Cyna
P® ot 27 nexabps 2002 r. N 29). Ucnonb3oBanue TepMuHa "TpeaMeThl', HA MO
B3IJIJl, OTPAaHUYMBAET BO3MOYKHOCTb NPHU3HAHWS TAaKOBBIMHM OTHS, 3JEKTPOTOKA,
O0apomMeTrpuyeckoro aasieHus u npod.*(1080), XoTs eciiv NpUMEHEHUE ITUX ABJICHUM
3aKJIFOYEHO B CHEIUAIBHYI0 MaTepHalbHyI0 (opMy (HAmpuMep, JIEKTPOIIOKep),
MOCJIEIHME MOTYT MPU3HABATHCS MPEIMETaMHU, UCTIOIb3YEMBIMU B KQUECTBE OPYKHUSI.

OTU OpeIMEeTbl MOTYT ObITh MPUTOTOBIIEHBI BUHOBHBIM 3apaHee, B TOM YHCIIE
OHM MOTYT OBITh MOABEPTHYTHl UM KaKOH-IMOO MpeaBapuTeIbHON 00paboTKe; B TO
K€ BpeMs BUHOBHBIM MOXKET MOAOOpaTh MPEAMETHI, HCIOJIb3yEMbIE B KauyeCTBE
OpYXMs, HENOCPEICTBEHHO Ha MECT€ COBEpPLICHHs mnpecTyIuieHus. Henpss
cornmacuteea ¢ H.I'. IBaHOBBIM, mNonararomumM, 4YTO "OpPYKHE WA NPEIAMETHI,
UCIIOJIb3YEMbIE B KAueCTBE OPYXUS, JIOJDKHBI OBITh CIEHHAIbHO MNPUTOTOBIICHBI
3apaHee Ui pa300MHOTrO HamajeHusA'; 3aKOH HE JaeT OCHOBAaHUN IS
OTPAaHUYUTENBHOTO TOJKOBAHUS MyTeM NPUOOPETEHHS WIM [PUTOTOBIICHUS
WCIIOJIb30BAHHBIX OPY>KHSI WIH MPEIMETOB.

CoBepieHue qesHus ¢ IPUMEHEHHEM HACWIIHSL, ONTACHOTO JUIS )KM3HU WU
3J10pOBbS, MO0 C yrpo30il MPUMEHEHHUsI TAKOTO HACHIIUS

DOTOT MpuU3HAK SBISETCA KPUMHUHOOOpA3yIOMIMM Mpu3HaKoM paszbos (4. 1
cT. 162 YK P®) u ocob60 kBamuduimpyromumM npru3HakoM yroHa (4.4 ct. 166 YK
P®).
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Hacunue B pa30oe omacHO A KU3HU WU 3JI0pOBbS B 3aBUCUMOCTH OT
HaJIM4YMg OJHOTO U3 JIBYyX BO3MOXHBIX OOCTOSTENBCTB: OT IOCIEACTBHIA
MPUMEHEHHOTO (PU3MUYECKOTO BO3ACHCTBUS WM OT ONACHOCTH CcHocoba 3Toro
BO3JEHCTBUS.

Cormacio 1. 21 mnocranosnenus Ilnenyma BepxoBnoro Cyma P® ot 27
nexadbpst 2002 r. N 29 non HacuimMeM, OMAacHBIM IS )KU3HU WUJIU 370POBbs, "CleIyeT
IIOHUMATh TaKO€ HACWIWE, KOTOPOE IOBJEKIO NPUYMHEHHE TSHKKOTO M CpeaHen
TSKECTH Bpella 30POBBIO IMOTEPIEBUIETO, a TaKKe NPUYMHEHHUE JIETKOTO Bpena
30POBBIO,  BBI3BABLIETO  KPAaTKOBPEMEHHOE  pPACCTPOMCTBO  3J0POBbS  WJIHU
HE3HAYMTENIBHYIO CTOMKYIO YyTpaTy OOIIeH TPyAOoCrmOCOOHOCTH". DTO MOATBEPKIACHO
HbIHE U JUIs yroHa B 1. 23 nocrtanoBieHus [lnenyma Bepxosnoro Cyga P® ot 9
nekabpst 2008 r. N 25: "Ilox HacuiveM, OMACHBIM JJIS KU3HU WU 37I0POBBS, JTUOO
yrpo30il MPUMEHEHUsSI TAaKOro Hacwuius npu yroHe (dacte 4 cratbum 166 YK PO)
clelyeT MOHUMATh YMBIIUIEHHBIE JACHCTBUS, MOBIEKIINE TPUUUHEHUE TSKKOTO WIH
CPEIHEN TSHKECTH Bpela 370pPOBBIO IOTEPIEBUIETO, a TAaKXKe JErKoro Bpena
30POBBIO,  BBI3BABLIETO  KPAaTKOBPEMEHHOE  pPACCTPOMCTBO  3J0POBbSl  WJIHU
HE3HAYUTENbHYIO CTOMKYIO YTpaTy OO0IIel TPyA0CIOCOOHOCTH U YTPO3Yy COBEPIICHHUS
MEPEUYNCIICHHBIX JEUCTBUI".

Takum 00pa3om, ormacHoe Mo MOCIEACTBUSIM HACUIUE B pa300€ U YTOHE MOXKET
BBIDAXXAaTbC B NPUYMHEHUM JIETKOIO, CPEAHEN TSDKECTHM WM TSHKKOIO Bpeaa
3n10poBbl0. lIprMeHeHWe Hacuiaus Npu pa30OMHOM HaMaJeHWH M B YrOHE, B
pe3yapTaTe KOTOPOro MOTEPIEBIIEMY YMBIIUICHHO NPUYMHEH JIETKUWA WM CpeaHEen
TSKECTH BpEXl 3/I0pPOBbIO, OXBATBHIBAETCA COCTAaBOM paz00si U JIOMOJHUTEIbHON
kBanudukauu mo cr. 115 uimm 112 YK P® "e Tpedyer*(1058). B stux cimyuasx
comessHHOoe KBanmudumupyercs mo 4.1 cr. 162 YK P®, ecau oTCyTCTBYIOT
OTATYaOIINE OOCTOSITENbCTBA, MPEAYCMOTPEHHBIE Y. 2 UK 3 3TOW CTAThbH, WU TIO
4.4 cT. 166 YK PO.

Ecnu B pa3boe win yroHe NpUYUHAETCS YMBIIUIEHHO TSXKKUN Bpel 3J0pOBbIO
MOTEPIEBIIEr0, TO W TYT HE HY)XHa JOMOJHHUTENbHAs KBaIU(HUKAIUS JEHCTBHIA
BUHOBHOrO 1o 4Y.1-3 cr. 111 YK P® cormacio TtonkoBanuto Ilienyma B
noctanoBieHussx 2002 u 2008 1T., XOTsA B cocTaBe pa3dos €CcTh CeHaIbHBIA 0c000
KBUTU(DUIMPYIONIHMI MpU3HAK - pa300il ¢ MpUYMHEHUEM TSHKKOTO Bpella 3I0pPOBBIO
norepreriero (m. "B" 4.4 ct. 162 YK P®), KOoTOpHIi OTCYTCTBYET B COCTAaBE YroHa.
[Tonyuaerca, TakuM o00pa3oM, 4YTO COBEPIICHHO OJMHAKOBO  3ByYallee
KpUMHHOOOpa3ytolee B pa3doe W B yroHe NOHUMAEeTCs (BO BCAKOM Ciydvae,
npeayiaraerca k nonuManuio Ilnenymom BepxoBHoro Cyna P®) nmo-paznomy. Eme
pa3 Mog4YepKHy, 4TO B paMkax oaHou riiaBel YK P® (a myumie - Bo Bcem Kogekce)
NoJ00HOE HEJOMyCTUMO M O3HA4YaeT CEpPhEe3HbI HEAOCTATOK 3aKOHOAATENbHOM
TEXHUKH U (UJIM) TIPABUI TOTKOBAHUS HOPMBI.

HaspanHoe Bbimie nocranoBinenue Ilnenyma ot 9 npekabps 2008 r. N 25
paspelaer enie OJHy CHUTYyalluio, MPU KOTOPOW B pe3yJbTaTe€ OMAacCHOTO HACHIIUS
HACTyInujia Mo HEOCTOPOKHOCTH CMEPTh MOTEPIEBLIETO.
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Hacunue B pa300iHOM HamajJeHUM U B YyTOHE MOXKET OBITh MPEACTABICHO U
yOUICTBOM MOTEPIIEBIIETO, KOTOPOE TPeOYET AOMOTHUTEIHLHON KBaTU(DUKAIINH.

Crneuunduka BTOpoi pa3HOBUIHOCTH OMACHOTO HACHJIUS B Pa3d0e 3aKitovyaeTcs
B TOM, YTO OHO MOXET HE MPUYMHUTH HUKAKUX MOCIEACTBUN NJs 3J0pOBbS WU
KU3HHU; €ro OMAacHOCTb MPEAOINPENEISIETCS MPUMEHEHHBIM BHUHOBHBIM CIOCOOOM
nevictBus. B m. 21 mocranosnenus I[lnenyma BepxoBnoro Cyna P® ot 27 nexalps
2002 r. N 29rosopurca: "Ilo wactm mnepBoit crtatem 162 YK P® cnenyer
KBAIU(DHUIMPOBATh HAMaJCHHUE C LIETBI0 3aBJaJICHUS MMYLIECTBOM, COBEPILEHHOE C
MIPUMEHEHUEM HACWJIUs, OMACHOIO JUIA >KM3HU WIH 3JI0POBbSl, KOTOPOE XOTS U HE
NPUYUHWIO BpEA 3J0POBBIO IOTEPIEBUIETO, OJHAKO B MOMEHT INPHUMEHEHUS
CO3/1aBAJIO PEATBHYIO OMACHOCTh ISl €r0 AKU3HU WU 3[10POBBA .

K Takomy Hacuivioo mNOpakTUKa OTHOCHUT, HAmpUMEpP, HE TMOBJIEKIINE
MOCJIEICTBUM IS KU3HU WJIH 3J0pPOBbsl COpachblBaHHE MOTEPHEBLIETO C BHICOTHI,
BBIOpAChIBAHME €ro U3 JIBWXKYILIErocsl TPAHCIOPTa, JAyUIEHUE, MPUMEHEHUE
CUJIBHOJICUCTBYIOIIUX, SITIOBUTHIX WJIA OJAYPMAaHHUBAIOIIMX BEUIECTB U T.II.

VYrpo3a HacuiveMm, OMacHbIM ISl JKM3HU WM 370pPOBbS, BKIIOYAeT B ceds
3allyTMBAHUE TOTEPIIEBIIETO C LEIBI0 H3BATHS W (WIH) YAEPKAHHUS UY>KOTO
MMYIIeCTBa JIOOBIM M3 HA3BaHHBIX BhINIE BUAOB (usmueckoro Hacuimus. OHa He
TpeOyeT MomoTHUTENbHON kBanmudukanmuu mo cT. 119 YK PO (mpu yrpose
MPUYMHEHUEM TSHKKOTO Bpesia U YOUICTBOM).

D10 OBUIO CHENUaIbHO OTMEUEHO, HAapUMEP, MO KOHKPETHOMY YTIOJOBHOMY
neny. Il. u apyrue ocyxaeHHsle, yrpoxas A. yOuiiCTBOM U NPUMEHEHUEM HACUIIUS,
OMACHOTO JUISl KU3HU M 300pPOBbS, 3aBIaJeIM aBTOMOOWJIEM, TOMECTWIN A. B
OaraxxHUK; uepe3 HekoTopoe Bpems II. BHOBb cTan BbICKa3biBaTh A. YIpO3bI
youiicTBoM. JleiCTBUSL  OCY>KJI€HHOIO, CBS3aHHBIE C YFOHOM  aBTOMOOWII,
kBauimpoBansl o 4.4 cT. 166 YK P® kak HenmpaBoMepHOE 3aBlajicHUE
apromMoOmiieM 0€3  1enM  XWILEHMs, COBEPIICHHOE TPYNIOH  JUI 1O
MpEeABAPUTEILHOMY CTOBOPY, C YIPO30M MPUMEHEHUS HACUIIMS, OTACHOTO ISl KU3HU
1 310poBbs, U 10 4. 1 c1. 119 YK PO®. Ilpesuanym Bepxosaoro Cyna PO ormerudn,
YTO B JIAHHOM Clly4ae MpaBoBas OLEHKa coiesHHoro mno ct. 119 YK P® sasnsercs
W3JIUMIIHEH, MOCKOJIbKY BBICKa3bIBAHUE YIpo3 YOMICTBOM B MPOLECCE 3aBIafCHHUS
aBTOMOOMIIEM OXBAaThIBAETCA COCTAaBOM 4. 4 cT. 166 YK PO.

9. Xuwenue npeomemos, uUmMerOuux 0cooyio YeHHOCmb, KaK
CamoCmossmenbHulil 6U0 XUWEHUSL.

OOBeKT TIpecTyIUieHHs He 00JaJaeT KaKUMHU-THOO0 OCOOCHHOCTSIMH,
OTIUYAIOIIMMHU €r0 OT 00BEKTa BCEX MOCITaTeIbCTB HA COOCTBEHHOCTb.

B 1O xe Bpems cienyer OTMETUTh, YTO B HayKe Mpeajaraercs MOHUMAaTh
00BEKT 3TOTO COCTaBa MPECTYIUICHHs MPUHIMIHAILHO uHave. Tak, mo mHeHuto C.M.
Kovou, mogo6HOE XullIeHHE MocATacT Ha OOIIECTBEHHYIO HPAaBCTBEHHOCTh. TaKo xe
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no3uiuu npujaepxkuBaercss u T.P. CabutoB, mnpeajararoiuii MepeHecTH COCTaB,
npeaycMoTpeHHbii ¢T. 164 YK P®, B cootBeTcTBYIO1TYIO0 1aBy Komekca.

[IpenmeToM 3TOM Pa3HOBUIHOCTH XHILEHUS BBICTYMAIOT: 1) mpeameTsl U 2)
JOKYMEHTBI, KOTOPbIE UMEIOT OCOOYIO - HCTOPUUECKYI0, HAYUYHYIO, XYA0KECTBEHHYIO
WJIU KYJIBTYPHYIO - IEHHOCTb.

[IpenmeTroM XuiieHUs: MOTYT OBbITh JOKYMEHTBI, KOTOpPbIE, KaK MpPaBHUJIO, HE
NPU3HAIOTCA MPEIMETOM Kpaxku, rpadexka u apyrux ¢opm xuineHuid. BwicTymaroT
MpPEeIMETOM U, HalpUMEp, CKEJNEThl JOUCTOPUUYECKUX >KUBOTHBIX, U MHKYHaOYJbI -
MIEpBONICYATHBIE KHUTH, W IPOU3BEACHUS CTapUHbl WM HUCKYCCTBA (yHUKAJIbHbBIE
MY3bIKQJIbHBIE MHCTPYMEHTBI, CTAPUHHBIE IPEAMETHI CEPBUPOBKHU CTOJA, KAPTUHBI U
T.IL.), ¥ JIp. OTHECTH X K OOBIYHOMY UMYILIECTBY JIOBOJIbHO CIIOKHO.

CrouMocCTh MpeaMEeToB XHIIEHUs, IpeaycMoTpeHHoro cT. 164 YK P®, kak
MPaBUJIO, OYE€Hb BBICOKA M MOJKET MPEBBIIIATh 0CO00 KPYIHBIA pa3Mmep XUUICHHUS,
yCTaHOBJICHHBIM mpuMedanueM 4 Kk cT. 158 YK P®. Ognako oHa He SBIsSETCS
pemammed U Aake CKOJbKO-HUOYIb OMNpENeNsiolle Mpu OTHECEHUHM MpeaMmeTa
npectymienus kK npeamery cr. 164 YK P®. I'maBHOe - ocobasi 1IeHHOCTh MpeaMera,
KOTOpasi B NEPBOM MNPUOIMKEHUH MAaTEPUAIIBHOTO XapaKTepa HE HOCUT, HO OOBIYHO
HarfpsIMyl0 3aBUCHUT OT LIEHHOCTH HMCTOPUYECKOM, HAY4YHOU, XyJO0KECTBEHHOW WIIU
KYJIbTYPHOM.

[ToHsiTHE KYJBTYpPHBIX HEHHOCTEN AaHO B DeaepaibHOM 3aKOHE OT 15 ampens
1993 r. N4804-1 "O BbIBO3€e M BBO3€ KyJIbTYpHBbIX IIeHHOCTEH". KynbTypHbIE
LIEHHOCTU - 3TO JABWXUMBIE NPEIMETbl MATEpUAJIbHOTO MHpA, HAXOMSIIHUECS Ha
tepputopun PD, a IMEHHO: KyJIbTypHBIE LIECHHOCTH, CO3/JaHHBIE OT/IEJIbHBIMU JTULAMU
WM TPyNIIaMH JIML, KOTOpbIE ABISIOTCA rpaxaaHamu P®; wumeromue BaxHOE
3HayeHue s Poccuiickon @exepanuu W co3gaHHble Ha Tepputopun PO
MHOCTPaHHBIMM TpakJaHaMM U JIMIAaMH O€3 TpakJIaHCTBa, MPOKUBAIOLIMMU Ha
tepputopun  P®; oOHapyxkeHHble Ha Tepputopun PD; mnpuoOpeTreHHbIe
apX€oJOTUYECKUMH, STHOJIOTMYECKUMH U €CTECTBEHHOHAYUYHBIMH SKCHEAUIUSMU C
corjacusi KOMIIETEHTHBIX BJIACT€l CTpaHbl, OTKyJa MPOUCXOJAT 3TH IL€HHOCTH;
MpuoOpeTEeHHbIE B pe3yibTaTe JOOPOBOJBHBIX OOMEHOB; IMOJYYCHHBIE B KadeCTBE
Japa Wi 3aKOHHO MPUOOpETEHHbIE C COTJacHusi KOMIIETEHTHBIX BJIACTEH CTpPaHBbI,
OTKY/1a POUCXOJAT 3TU HEHHOCTH (CT. 6).

[IpeameTsl HCTOPUUECKOTO AOCTOSHUA (TPEAMETHI WM TOKYMEHTBI, UMEIOLINE
0CO0yI0 HMCTOPUYECKYIO IIEHHOCTb) - 3TO HMCTOPUYECKHUE IIEHHOCTH, B TOM YHUCIE
CBSA3aHHBIE C UICTOPUUYECKUMH COOBITUSIMU B KU3HHU HAPOJIOB, Pa3BUTHUEM OOIIECTBA U
rocyJapcTBa, HMCTOPUEN HAayKM M TEXHUKH, a TaKXK€ OTHOCAIIMECS K XU3HU U
NEATEIPHOCTH  BBIJAIOIIMXCA JMYHOCTEW (TOCYHapCTBEHHBIX, MOJUTUYECKHUX,
OOLIIECTBEHHBIX JeATeNeH, MBICIUTENEH, IesTeneil HayKu, IUTepaTypbl, UCKYCCTBA).

K npenMeram Xyao0K€CTBEHHOTO AOCTOSHUA (IIpeAMEeTaM WM JOKYMEHTam,
UMEIOIIUM 0CO0YI0 XYAO0KECTBEHHYIO IIEHHOCTh) 3aKOH OTHOCUT XYJ0’KECTBEHHBIE
LIEHHOCTH, B TOM YHCJI€: KapTUHBl U PUCYHKHU LEIUKOM PY4YHOU paboThl Ha JIr000M
OCHOBE M M3 JIOOBIX MaTEpHalIOB; OPUTHMHAIbHBIE KYJIbTYpPHBIE MPOU3BEACHUS U3
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MO0BIX MaTepuajoB, B TOM 4YHCIE peiabedbl; OpPUTHHAIBHBIC XYI0’KECTBEHHBIC
KOMITO3ULIMM U MOHTaXHU M3 JIIOOBIX MAaTepUalIOB; XYI0KECTBEHHO O(OpMIICHHBIE
NpeIMeThl KyJIbTOBOTO HAa3HAYEHWs, B YACTHOCTH MKOHBI, T'PaBIOPbI, 3CTAMIIbI,
auTorpaguu U UX OpUTHHAIBHBIC MeYaTHbIe (POPMBI, TPOU3BEACHUS JIEKOPATUBHOTO
MIPUKJIATHOTO UCKYCCTBA U JIp.

Oco0as ucropuyeckasi, Hay4yHasi, XyJ0>KECTBEHHAsl WIH KyJIbTypHas LIEHHOCTb
MOXUIIECHHBIX MPEIMETOB WM JOKYMEHTOB (HE3aBUCHMO OT CHOcO0a XHIIEHUS)
onpezenseTcs Ha OCHOBAaHMM 3KCIEPTHOTO 3aKJIIOUEHHUS C Y4eTOM HE TOJBKO HX
CTOMMOCTH B JIEHEKHOM BBIPQXXEHHHM, HO W 3HAYUMOCTH MJII HCTOPHM, HAYKH,
HCKYCCTBa WX KyJbTYpHI (1. 25 noctanoBieHus [lnenyma BepxoBaoro Cyga P® ot
27 nexadps 2002 r. N 29).

OObeKTUBHAsT CTOpPOHAa COCTaBa 3aKIIOYaeTCd B XHUIIEHUHM YKa3aHHBIX
MPEIMETOB U IOKYMEHTOB HE3aBUCUMO OT CIIOC00a XUILIEHUS.

Takum o00pa3oM, NPECTYIUIEHHE MOXET OBITh COBEPIIEHO MYTEM KpaxH,
MOIIICHHUYECTBA, IPUCBOCHUS, PaCTpaThl, rpabeka uiu pa30os.

MoOMEHTOM OKOHYaHHUs ATOTO XUIICHMS, KaK U XUILIEHUS B LEJIOM, SBISETCS
MOMEHT M3BATUS MpeAMETa MPECTYIJICHUS W MOSBICHUS y BUHOBHOTO pPEAJbHOU
BO3MOXKHOCTM UM TOJb30BAThCS WM PACHOPSAUTHCS MO CBOEMY YCMOTPEHHIO.
CocraB mpecTymuieHHs - MarepuaibHblil. Takoe MHEHUE SBISETCS JIOBOJBHO
pPacipoCTPAHEHHBIM B HayKe, OTHAKO HE €IMHCTBEHHBIM, K COKaJICHUIO.

CyObekTUBHasI CTOPOHA COCTaBa XapaKTEPUIYETCS TOJIBKO MPSIMBIM YMBICIOM U
KOPBICTHOU LIEJIBIO.

CyObeKT XMWILEHUS TMPEAMETOB, MMEIOIIUX OCOOYH LEHHOCTb, - JIMIO,
nocturuee 16 ner.

1.7J1exknus Ne7 (2 4.)
Tema: NHble KOPBICTHBIE NPECTYNJIEHHS NPOTHB COOCTBEHHOCTH — 2 Yaca.
1.7.1Bonpocsl Jekumu:

1. BrIMoOTraTenbCTBO (CIIOPHBIE BOMPOCH! KBATU(DUKAIINN )

2. IlpuunHeHHe UMYIIECTBEHHOTO yIiepOa myTeM oOMaHa WU 3J10yInoTpeOIeHus
JIOBEPUEM.

3. HenpaBomepHoe 3aBiajicHHE€ aBTOMOOMJIEM WJIM WHBIM TPaHCHOPTHBIM
cpeacTBoM 0e3 1enu XulleHus (YroH), €ro OTIWYMEe OT Kpaxu, rpadexa,
pazoos.

4. TlpuoOpereHue wid COBIT HMMYUIECTBA, 3aBEIOMO JOOBITOIO MPECTYHHBIM
yTEM.

1.7.3 KpaTkoe coaep:xkaHue BONPOCOB

1.Bvimozcamenbcmeo (cnopHvie 80npocsl KeaiugurayuL)
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OOBEKT BRIMOTaTeNbCTBA - COOCTBEHHOCTh KaK SKOHOMHUKO-IIPABOBOE SIBJICHUE.
B pesynbrare coBeplIeHUs MNPECTYIUIEHUS MOTYT IOCTpaaarh >KU3Hb, 3J0POBBE,
YEeCTh, JOCTOMHCTBO M pEMyTalMs MOTEPIEBIIET0, €ro HENPUKOCHOBEHHOCTh
(TOTIOTHUTENbHBIE (PaKyJIbTaTUBHBIE OOBEKTHI).

[IpeaMeTomM BbIMOTATENbCTBA BBICTYIAIOT: 1) 4y’kKO€ MMYIIECTBO; 2) MPaBO Ha
umyiiectBo (cMm. ananu3 cr. 159 YK P®). K cneuuduueckum mnpeameram
BBIMOT'aTEJIbCTBA OTHOCAT TAK)KE IEUCTBUS UMYLIECTBEHHOIO XapaKTepa.

3akoHonarenbHas penakuus cr. 163 YK P® He naeT BO3MOXHOCTH MPHU3HATH
npaBoty [.H. bop3enkoBa, ormeuaromero: "IIpeaMeToM BBIMOraTenbCTBaA SIBISETCS
TOJIbKO 4y’KO€ HMYILECTBO, KOTOPOE€ BHHOBHBIN HamepeBaeTcs OOpaTUTh B CBOIO
o3y *(795). Ha Takoii ke mo3uiiu B Hayke ctout u A.U. boiiiioB, yka3biBas, 4To
JaXe MO JEUCTBUSM MMYILIECTBEHHOTO XapaKTepa MNpPeIMETOM BbIMOIaTelIbCTBA
BBICTYIIaeT UMYyIlecTBeHHass Bbiroaa. IlpaBma, cam ceGe mpoTuBopeda, Bciea 3a
3akoHonarenbcTBOM A.. BoiiiioB nanee roOBOPUT O TOM, UTO MPEAMETOM ITHUX CaMBbIX
JNENUCTBUM MMYIIECTBEHHOTO XapaKTepa JajJeKo He BCEraa ABISIOTCSA BEUIU; UM MOTYT
OBITH U paboTa, U yCIyTH.

Henb3s cornacutbes u ¢ 3.A. He3HaMoBO#, OrpaHHYE€HHO TOJKYIOUIEH MOHITHE
npaBa Ha umyniectBo. OHa nuier: "TpeboBaHue mepenayum 4YyKOro MMYIIECTBa
BO3HMKAE€T B TOM CJydae, €CIIM OHO CONpPsDKEHO CO CMEHOW COOCTBEHHUKA, a
TpeOoBaHUE NpaBa HAa UMYILIECTBO... CIEIYEeT BMEHSTh, KOI/la BbIMOraTellb TpeOyeT
MPEAOCTABIICHUS ONPECICHHBIX OJHOMOUMM Oe3 mepexoaa cooctBeHHocTu " *(797).
Pacnbuiser monsTtue "mpaBo HA MMYIIECTBO' MEXIY HMYILIECTBOM M JEHUCTBUSIMHU
umyiectBeHHoro xapakrepa u B.H. Cadonos*(798). Takas mno3uuusi aumiaer
BO3MOYKHOCTU NMPU3HATh BBIMOTaTeIbCTBO B OTHOIIEHWHM HEABHKMMOTO MMYLIECTBA,
HarpuMmep.

ITox neficTBUSIMU MUMYILECTBEHHOTO XapakTepa, KOTOpble TPeOyeT COBEPIIUTh
BBIMOTaTellb, MOHUMAIOT pabOTbl W YCIYTH, BBINOJHSIEMBIE, KakK IPaBUIO, 3a
OTPEJICTICHHYIO IUIaTy (HalpuMep, OCYIIECTBICHUE CTPOUTENbHBIX WM PEMOHTHBIX,
CAaHTEXHUYECKUX, PECTaBPALIMOHHBIX padOT, OKa3aHWE TPAHCHOPTHBIX, METULIMHCKUX
yCIYr WU T.J.), WIM JEUCTBHS, BIEKYyLIUE U1l BBIMOTATENsl MAaT€PUAIBbHYI BBITOIY
(mpenocTaBiIeHUE €My MYTEBOK, BKIIOUEHUE B YMCIIO HACIEAHUKOB WIH YUYpEAUTEIIEeH
(bUpPMBI, YHUYTOXKEHHUE JIONTOBBIX PACIIUCOK U T.1I.).

Ilo coctaBy BBIMOTaTeNbCTBA B OTJIWYME OT COCTaBa MPUHYXKICHUS K
coBepuieHuto ciaenku (cr. 179 YK P®), BuHOBHBI TpeOyeT O€3BO3ME3THOTO
COBEPILICHHS YKa3aHHBIX JeUCTBUI. BmecTe ¢ TeM cieayeTr OTMETUTh, YTO B HayKe
YK€ HE€ OJIMH pa3 3BY4YAIO MPEMJIOKEHUE O IEPEHECCHUU TOHATUS 'IEUCTBUA
MMYLIECTBEHHOIO XapakTepa', ¢ COOTBETCTBYIOIINM IIPUHYKICHUEM K HUM, B COCTAB
cT. 179 YK PO.

OObeKTUBHAs CTOPOHA BBIMOTATENILCTBA MpPEACTaBIsET coO0M TpeOoBaHUE
nepeaadyy 4ysKoro MMyIIeCTBa WIM IIpaBa Ha MMYILECTBO WJIM COBEPIICHUS APYTHUX
JNEUCTBUM MMYILIECTBEHHOTO XapakTepa MOJ Yrpo30¥ MpUMEHEHUs Hacwius Jr0o
YHUYTOXKEHUSI WM TOBPEXKACHUS YYKOr0 HMYIIECTBAa, a pPaBHO IOJ YIrpo3ou
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pPacIpOCTPAHEHUs] CBEJICHUW, MO30PAIIMX MOTEPIEBIIETO WM €ro OJU3KHUX, JUOO
UHBIX CBEICHHUI, KOTOpblE MOTYT MPUYMHUTH CYIIECTBEHHBIM Bpei MpaBaM WIH
3aKOHHBIM MHTEpecaM MOTEPHEBUIETO WM €ro OJU3KHUX.

Takum o00pa3oM, OOBEKTHBHAasi CTOPOHA BBIMOTATEIBCTBA HOCUT CIIOKHBIN
XapakTep M BKIIOYAeT B ceOsl JBa 0OS3aTENbHBIX 3JIEMEHTA: 1) BBIMOraTEIbCKOE
TpeOoBaHUE U 2) BEHIMOTaTENbCKYIO YIpo3y. JJisi OKOHUEHHOTO COCTaBa MPECTYIICHUS
HE0OXO0IMMO HAJIMYHe cpasy ABYX 3TUX DJIEMEHTOB.

BrimoraTtensckoe TpeOOBaHHE COCTOUT B BBIPAXKEHHOM B JH000# (dopme
(YCTHOM, THUCHMEHHOW, WHOM) MPEIIOKEHUHM BUHOBHOIO IMEPENaTh €My YYKOe
UMYILIECTBO WJIM TMpaBO Ha HUMYIIECTBO, WM COBEpPIUUTh JIPyrue JAEeUCTBUS
MMYIIECTBEHHOTO Xapakrepa. MoxHo corinacuthes ¢ A.H. IrHatoBeIM B TOM, 4TO
TpeOoBaHUE - "ITO CTPOTrOe yKa3zaHHWE, paBHOCWJIbHOE Mpukaszy'. Ero oriaumume ot
NpoChOBbl 3aKIIOYaeTcss B TOM, 4YTO 'TIPOCUTENb TNEPENaeT pelIeHue Bompoca
(BBIMOJIHEHUE MPOCHOBI) HA YCMOTPEHHUE JIMIA, K KOTOpOMY oOpalieHa mpocnba, a
TpeboBaHue mpeanonaraer Oe3ycioBHoe BeimonHeHue". "[lomoOHoe TpebGoBaHue,
MOJAKPEIVICHHOE YTPO30M, TI0 CBOEMY XapaKTepy mpruoodperaet popmMmy "KecTKoro", He
TEPISIIETO0 BO3paKEHUH, MPOBOJIOUEK, OTKA3a OT BBIMOJIHEHHS UMIIEpaTUBa', - BEPHO
nobasisn - FO.W. JlsmynoB. HccnegoBaB ceMaHTHMUECKOE 3HAYEHUE TEPMHUHA
"rpeboBanue”, B.H. CadonoB 3akirouaer, 4to TpeOOBaHHE XapaKTEpU3yeT HEKas
MPOTSKEHHOCTD JEHCTBUS, HAPABIEHHOCTh Ha Oyaylee

DTO mpaBUIIBLHO, OJJHAKO HE BO BCEX CIIy4asiX, UTO OyJeT MOKa3aHO HUXKE.

Crenuduka BRIMOTaTeILCKOTO TPeOOBaHUS MPOSBISETCS B TOM, UYTO €CIU OHO
UMEET CBOMM MPEIMETOM YY>KO€ UMYILIECTBO, TO MOXET ObITh OOpallleHO TOJIBKO Ha
Oynyliee; BUHOBHBII He MpecieAyeT Ledd ero HeMEUICHHOTO UCIONIHEeHUsd. B sTtom
OJIHO M3 OTJWYMNA BBIMOTATEILCTBA OT Tpadexka W pa30os. B rpabexe umu pazbdoe
TOXKE MOXET OBbITh MPEIbSBICHO TpPeOOBaHUE TMepelaTh BUHOBHOMY 4YYKO€
MMYIIECTBO, HO BUHOBHBIN XOYET MOJIYYUTh €ro HeMeuieHHo. [loatoMy, Aymaro, ObLT
He npaB b.B. BoimkenkuH, yTBepxkaas: "Ho u B TeX ciydasx BBIMOTaTelbCTBa, KOTIA
BUHOBHBIM TpeOyeT HEMEMJICHHOW Mepedadyd MMYIECTBAa, OH yIPOXXKAaeT MPUMEHUTHh
HacWiIMe He ceiuac, a B OynaymeM. Bropouem, BbIMOratenb MOXET YrpoxKaThb H
HEME/UICHHBIM TNPUMEHEHHEM HACWUJIUS, €CJIM TMOTEPHEBIIMA HE BBINOJIHUT €ro
TpeOoBanusa". Takas MO3UIMA HE [AaeT BO3MOXKHOCTU B MPUHIIMIE YCTAaHOBUTH
Pa3HUILYy MEXK]Iy BBIMOTAaTEIbLCTBOM U pa300eM (rpadexom).

Ecaim mpeameTroM BBIMOTaTenbCKOro TpeOOBaHMS BBICTYNAET NpaBO Ha
MMYIIECTBO WJIM JEHCTBHUS MMYIIECTBEHHOTO XapaKTepa, BpeMs MpPEeAIoiaraeMoro
OCYIIECTBIICHUS JTHX JECUCTBUA HE MEHSAET KBaNU(UKAIMK COJNESHHOTO Kak
BBIMOTaTENNbCTBA; BUHOBHBIM MOXET MPECIEA0BATh U 11€JIb HEMEUIEHHOTO MOJIyYeHHUS
mpaBa Ha MMYUIECTBO WM T[OJb30BaHUS pe3ylbTaTaMU HMHBIX JEHCTBHIA
MMYIIECTBEHHOIO XapakTepa.

BoiMorarenbckass — yrposa, TIOHUMaemasi Kak TIICUXHYECKOE€  HacHIIue,
3aMyTMBaHUE MOTEPIIEBIIETO, MOXET OBITb UYETHIPEX CAMOCTOATENbHBIX BUJIOB: 1)
yrpo3a TMPUMEHEHHS HaCWIMS; 2) YHHUUTOXKEHUS WM TOBPEXKACHHUS UYXKOTO
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MMYUIIECTBA; 3) pacHpOCTPaHEHHUs CBEIAEHUM, MO30PSAIIMX MOTEPIEBIIETO WIH €ro
Onmu3kux; 4) pacnpoCTpaHEHUsS WHBIX CBEIACHHUM, KOTOpblE MOTYT MNPUYUHUTH
CYLIECTBEHHBIM BpeJ NIpaBaM WM 3aKOHHBIM HHTEpPECaM IOTEPHEBLIErO WA €ro
omm3kux. CormacHo uccinenoBanuto  P.JI. DailpymnHoil, mnpu  COBEpLICHUH
BBIMOT'aTeJIbCTB Yallle BCEr0 MMEET MECTO Yrpo3a MpuMEHeHUs Hacuius - 67,3%, eme
B 28,4% - yrpo3a yOWIICTBOM; Yrpo3a paclpOCTpPaHEHHS TO30pSIINX U HHBIX
cBelleHUM BcTpedaercs B 6,2% u yrpo3a NoBpexAeHUs (YHUUYTOKEHHUS) UMYILIECTBA -
B 4% ciy4aes.

[lo cMmbicy coctaBa mro0asi yrpoza, B TOM 4YHCJIE€ W YIrpo3a HacHIIUEM,
aJpecoBaHa [MOTepIEBIIEMYy - COOCTBEHHMKY WJIM  BJIaJeJblly, JApyromy
dakTrueckoMy 00JagaTeNt0 UMYIIECTBa WIM TMpaBa Ha HEro, WU JIUIYy, KOTOpOE
MOXET COBEPIIUTH UHBIE IEUCTBUS MMYLIECTBEHHOr0 Xapaktepa. OJIHaKo 00BEKTOM
BO3JICHCTBUS NPU peau3alliy IperojiaraeMoi yrpo3bl MOKET ObITh HE TOJBKO caM
MOTEPNEBUINI, HO U €ro OJIU3KHeE.

[long Onu3kuMM Uil MOTEPHEBIIET0 JUIAMU HAAO MOHUMATh €ro
POJICTBEHHHUKOB, Jpy3el U JTI0OBIX JIUIL, YbH KU3Hb, 3I0POBbE U OJIAronoIyyre B CHITY
CIIOKUBIIMXCA KU3HEHHBIX OOCTOSITENILCTB Ba)XHbl Uil moTepresmiero (m. 13
noctanoBieHus [lnenyma BepxoBuoro Cyna PO ot 4 mas 1990 r. N 3 "O cyneOHoi
MPAKTHUKE 10 JIeJIaM O BBIMOTaTeNIbCTBE").

B T0 %€ Bpems cieayer Nog4epKHYTh, YTO OTOJABUHYTHIN XapaKkTep HEKOTOPBIX
Pa3HOBUJIHOCTEW BBIMOTAaTENIbCKOM yIrpo3bl HE O3HAYaeT, YTO OHA HE SBISETCS
peanbHO. Y MOTEpHEBLIEro JOJKHBI OBITh BCE OCHOBAHMS OMacaThCs pealn3aluu
YIpO3bl, THAYE COCTAB BBIMOTaTEIbCTBA OTCYTCTBYET.

Yrpo3a npUMEHEHHEM HaCWiIUs HMMEET MECTO TOIJa, KOrjJa BUHOBHBIN
3alyTrMBaeT TMOTEPHEBLIETO WM €ro OJM3KUX J000M MO CTENEHU TSKECTH
¢dbusnueckoi pacrnpaBoil. B maHHOM ciiydae 3aKOHOJATENb HE pa3felisieT HaCUINe Ha
OMacHOE€ M HEOIMAaCHOE; COOTBETCTBEHHO, B paMKax COCTaBa BO3MOXKHA Yrposa
HAaHECEHHEM YyAapoB, MOOOEB, COBEPUICHUEM HHBIX HACWIbCTBEHHBIX JACHCTBUI
(HACWJIbCTBEHHBIM OrPaHUYEHUEM CBOOOJbI, HANpUMEp), MPUUYMHEHUEM JIETKOTO,
CPEIHEH TSHKECTH WM TSHKKOTO Bpeaa, yOUMCTBOM. YTpo3a MPUUYUMHEHHEM TSHKKOTO
Bpeda Win yOUilCTBOM He TpeOyeT NOMOJHUTENbHON KBanudukamuu no ct. 119 YK
P®, nockonbKky OHa sBISIETCS HEOOXOAMMOW 4YacThl0 OOBEKTUBHOW CTOpOHBI. K
yIpo3aM HACUJIUEM CJIEIyeT OTHOCUTh M YIPO3Yy COBEPILICHHEM HAaCUJIbCTBEHHBIX
MOJIOBBIX  MPECTYIUICHUH  (M3HACUJIOBAHUSI U HACWUJIBCTBEHHBIX  JCHCTBUM
CEKCYaJIbHOTO XapaKTepa).

VYrpo3a yHUUTOKEHUEM WJIU TOBPEXKICHUEM Uy>KOTO UMYIIECTBA MPEACTABISAET
co0oil 3amyruBaHue MOTEPIEBIIETO MPUUYMHEHUEM Bpela 4yKOMY MMYUIECTBY, HpU
KOTOPOM HMMYILIECTBO WM BOOOIIE HE MOXKET ObITh BOCCTAHOBJICHO, WM XKE €ro
BOCCTAHOBJIEHHE SKOHOMHMYECKH HEeleaecoo0pa3Ho (YHUUTOKEHUE MUMYILECTBA), WU
BOCCTaHOBJICHUE IE€PBOHAYAIBHOTO BHJA HMYILECTBa NOTPEOyeT 3HAYUTEIbHBIX
MaTepualbHBIX 3aTpaT (MOBPEXKICHUE UMYILECTBRA).
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3aKOH HE YKa3bIBa€T, KOMY JOJDKHO MPUHANIEKATH UY>KOE [Jii BHUHOBHOTO
MMYIIECTBO: OHO MOXKET OBITb COOCTBEHHOCTHIO MOTEPIIEBILETO WM HAXOAMUTHCS B
€ro 3aKOHHOM BJIaJICHUH, 3TO MOXET OBITh UMYIIECTBO (PUPMBI, B KOTOPOI paboTaeT
BUHOBHBIM, W T.. EJMHCTBEHHOE WCKJIIOYEHUE - HMYLIECTBO HE MOXET
MPUHA/JIEKATH CAMOMY BUHOBHOMY; OHO JIOJKHO OBITH JIJISl HETO UY>KHM.

Peanu3anuss BpIMOraTenbCKOW Yrpo3bl M YHUUYTOKEHHE WM IOBPEXKICHUE
MMYIIECTBa TPEOYIOT AOMOIHUTENbHOW KBandukamuu 1o cr. 167 YK P® mnpu
HaJIM4YUH IPU3HAKOB 3TOI'0 COCTaBA.

B nurepaType cnpaBeIMBO OTMEUAETCs, YTO BO3MOXKHBI M JPYTM€ BIIOJIHE
JNEHUCTBEHHBIEC YTPO3bI IIPU BBIMOTATEIBCTBE, OTHOCSAUIUECS K UMYIIECTBY, HAIIpUMEP
yIpo3a U3BITHEM, XHUIICHUEM IEHHOTO HMYIIECTBA, KOTOPbIE HA CErojHs He
MOJMNAA0T MO/ TMOHSTHE COCTaBa MPECTYIUICHHS, MpeaycMoTpeHHoro cT. 163 YK
PO.

VYrpo3a pacnpocTpaHEHHEM CBEIECHUW, MO30pSIUX MOTEPHEBIIETO0 WM €ro
ONMM3KuX (MHAYe - MIaHTaX, - ATO 3alyTMBaHHUE MOTEPHEBUIEro nepeaadent XOTs Obl
OJIHOMY HEMOCBSIIEHHOMY CBEIECHUH O COBEPIICHHOM MOTEPIIECBIIMM WU €ro
OJIM3KMMU NPABOHAPYILIEHUH, & PABHO MHBIX CBEACHMI, OTJIAIIEHHE KOTOPBIX MOXKET
HaHECTH yuiepO 4eCTU U IOCTOMHCTBY MOTEPIEBIIET0 WK ero onu3kux. [lpu atom He
MMEET 3HAY€HMs, COOTBETCTBYIOT JH JIEUCTBUTEIBHOCTU CBEJICHUS, IMOJ YIrpo30M
pasriameHuss KOTOPBIX COBEPIIAETCS BBIMOTATENbCTBO (1. 3 MOCTAHOBJIEHUS
IInenyma BepxoBHoro Cyna P® ot 4 mas 1990 r. N 3).

@DaKkTUYECKOE PaACIPOCTPAHEHHE 3aBEIOMO JIOKHBIX CBEJICHUW, MOpOYAIINX
YeCTh WIM JOCTOMHCTBO MOTEPIEBILIETO WU €ro OIMU3KUX, TPeOyeT JOMOTHUTEIbHOU
kBanudukaiuu 1o ct. 129 YK PO (knesera).

ITox yrpo3oit pacripoCTpaHEHHUEM UHBIX CBEIEHHM, KOTOPbIE MOTYT IPUYMHUTH
CYIIECTBEHHBIM Bpej MIpaBaM WM 3aKOHHBIM HHTEpEcaM IOTEPHEBLIECTO WA €ro
OJIM3KKX, CleAyeT MOHUMAaTh yrpo3y Mepelaydd CBEJICHUN, KOTOPbIE JHUIO >KEJIaeT
COXpaHUTh B TaliHE, U >KEJIIAHHE ATO HE MPOTUBOPEUUT 3aKOHY. K MHBIM CBEJCHUSIM
MOXHO OTHOCHUTb, HAIpHUMEpP, TAWHY YCHIHOBJIEHUS (yAOUEpEHU), JUYHYIO WIIU
CEMEVHYIO TAHY, KOMMEPUYECKYIO TalHYy, TAWHY UCIIOBEAU U T.JI.

ITog BBIMOraTenpCKyr0 yrpo3y IOANANAEeT JajleKko HEe BCsAKas yrposa
paclpoCTpaHEHHEM HHBIX CBEICHMI, a TOJbKO Takas, NpU pealu3alud KOTOpOu
MOXET ObITb MPUYMHEH CYUIECTBEHHBIM BpEeJ NpaBaM WM 3aKOHHBIMHUHTEpECam
MOTEpHeBUIEro WM ero Onu3kux. IIpu 3TOM CyIIECTBEHHBI BpEI SBISIETCS
OIICHOYHOM KaTeropueil; €ro HaJluyue YCTAHABIMBAECTCS B KaXXIOM KOHKPETHOM
CJIy4yae B 3aBUCUMOCTHU OT OOCTOSITENILCTB JAeIa.

Her cocrtaBa BBIMOrarenbcTBa, €CIM HMeENa MECTO YyIrpo3a HE3aKOHHBIM
uHTEpecaM Jinna. Takoe pa3biCHEHHE ObLIO JaHO, HAlpUMEpP, B IMOCTAHOBJICHHUU
[Ipesunnyma BepxoBuoro Cyna P® ot 21 mapta 2001 r. N 1039112000.

MoMeHT OKOHYaHHSI BEIMOTATENbCTBA, KBATU(UKAIIMA JEHCTBUI MOTEPIIEBILIETO

BrIMOraTenbCTBO OTHECEHO 3aKOHOM K YCEUEHHBIM COCTaBaM; MPECTYIUICHHE
OKOHYEHO, KOTJla 3asBJIIEHO TpeOOoBaHMWE IEepeladyd HMYyIIecTBa WM IpaBa Ha
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MMYILECTBO WJIM COBEPUICHHUS HHBIX JICMCTBHM HMYIIECTBEHHOIO XapakTepa,
MOJIKPETNICHHOE BBIMOTATEIbCKON YTPO3OU.

Ilo MeHbIIEW Mepe HETOYHO YTBEPKIEHHE, YTO BBIMOIAaTEIbCTBO OKOHYEHO C
MOMEHTa TpeAbsIBICHUSI TpeOOBaHMS; HEOOXOAMMO, YTOOBI 3TO TpeOOoBaHHME ObLIO
MOJIKPEIIEHO YTPO30il.

[TonyueHnue umyIiecTBa M MpoU. OCTAETCS 3a paMKaMH COCTaBa. B To ke Bpems
TPeOYIOT OLIEHKU JNEUCTBHUS MOTEPIICBIINETO, KOTOPBIA BBITIOJHICT MPEIBSIBICHHOE K
HEMy BBIMOTaTejeM TpeOOBaHUE M TMEPENaeT eMy 4y>KO€ MMYIIECTBO WM MPaBO Ha
MMYIIECTBO WJIM COBEPIIAET ACHCTBUS UMYIIIECTBEHHOTO XapaKTepa.

Ecnim wumymiectBo WM MNpaBO Ha HMYLIECTBO NPUHAIEKAT CaMOMY
MOTEPNEBIIEMY Ha MpaBe COOCTBEHHOCTHU WJIM 3aKOHHOTO BIIQJICHHS, OH BOJIEH UMU
pPaclopsiANTHCS,, W €ro JEUCTBUS, pa3yMeeTcs, YroJOBHO-TIPABOBOM OIICHKH HE
BIIeKYT. MHaye - eciu 3TO 4ykuMe€ JUisl MOTEPHEBLIErO0 MMYIIECTBO WJIM MPaBO Ha
uMytiecTBo. Ero meicTBusa Mo mepemade MMYIIECTBa WM TpaBa Ha HUMYIIECTBO
BBIMOTATENII0 MOTYT OBITh pacIieHEeHbl KaK XWIleHue (Mpu Tepeaade MmpaBa - Kak
MPUTOTOBJIEHWE K  XUIIEHUIO), €CIM OTCYTCTBOBaja CHUTyalus KpahHen
HE00XOIUMOCTH. J{OJKHBI yUUTHIBATHCS U MOJ0KeHUs 4. 2 cT. 40 YK PO.

Henb3s ycMarpuBath B JTaHHOM CiIyya€ KOHKYPEHIIMIO JBYX HOPM XOTS ObI
MOTOMY, 4YTO B KBaJU(PHUKAIUA YydYaCTBYIOT, C OJIHOM CTOpPOHBI, OJIHA HOpMaA -
BbIMOrarensCTBo (cT. 163 YK PD), ¢ apyroil CTOpoHBI, ABE HOPMBI - COOTBETCTBEHHO
ct. 33 YK PO, pernmameHTupyloiias IOHITHE TOACTPEKATEIbCTBA, W CTaThs,
MpeaycMaTpUBaroias OTBETCTBEHHOCTh 32 KOHKPETHOE XUIIICHHUE.

CyObekTuBHasI CTOPOHA BBIMOTATEILCTBA XapAKTEPUIYETCS MPSIMBIM YMBICIIOM
U KOpbICTHOHM 1enbto. [locnennsss B To ke BpeMsi HE MPEAYCMOTPEHAa B 3aKOHE B
KauyecTBe 00s3aTE€IbHOIO 3aKOHOAATEIIbHOTO MpPHU3HAaKa COCTaBa BBIMOIATENIbLCTBA,
OJIHAKO BBITEKAET U3 CYyTU COCTABA.

CyOBeKT nmpecTyIuieHus - 11000¢ Juilo, Jocturiiee 14 ner.

2. Ilpuyunenue umywecmseenno2o yuepoa nymem oomMana uiu 3710ynompeo.ienusl

dogepuem.

[Ipeqmer mnpuYMHEHUS MMYIIECTBEHHOTO yiiepda XOTd W HE OTOBOPEH
CIELMAJIbHO B 3aKOHE, TEM HE MEHEE HOCHUT BEIIHBIA XApakTep U UMEET B ITOM
cocTaBe HeKOTopyto cnenuduky. [IpeqmeTom BeicTynaeT UMyHIecTBO (4aiie B hopme
JICHET, XOTsI U HE 00s3aTeNbHO), KOTOPOE XapaKTepU3yeTCs OAHOBPEMEHHO ABYMS
MIPU3HAKAMU:

1) oHO HA MOMEHT COBEpLIEHUS JESIHUSI HE HAXOAUTCS y COOCTBEHHUKA WU
3aKOHHOTO BJIAJIETIbIIa, HE NOCTYNMWJIO WM, WIH SBIAETCI YacThbl0O HMMYIIECTBA
BHUHOBHOTO, WM MEPEAAHO €My CaMHM COOCTBEHHMKOM WJIM 3aKOHHBIM BIIAJIENIbIEM,

160



WIN JOBEPEHO TPEThbUMH JHIIAMH JUIS Tepeladyd COOCTBEHHHKY WJIM 3aKOHHOMY
BIIa/ieNblly. B mo0om ciydae uMyIecTBO HaXOAUTCSI Y BUHOBHOTO;

2) OHO MOANEXWT IMepeAadye COOCTBEHHUKY WIM 3aKOHHOMY BJaJENblly B
KauecTBe O0Os3aTENbHBIX IUIATEXKEH WIM OIUIaThl OKa3aHHBIX COOCTBEHHUKOM WIIH
3aKOHHBIM BJIJIENIBIIEM, WM 33 CYET UMYIIECTBA MOCIEIHEr0, BUHOBHOMY YCIYT.
Ckazannoe pgano ocHoBanusi A.l'. be3sBepxoBy Ha3BaThb Takoe HMYIIECTBO
"cOepekeHHBIM'' BUHOBHBIM WJIH JPYTUMU JIUIIAMHU.

[ToTepneBmmii 1O cocTaBy - COOCTBEHHHMK WM 3aKOHHBIM BIaJEsel]
MMYIIIECTBA, BHE 3aBUCUMOCTH OT ()OPMBI COOCTBEHHOCTH.

OObeKkTHBHAs CTOpOHA MPECTYIUJICHUS  3aKJIIOYaeTcs B  MPUYMHEHHUH
MMYIIIECTBEHHOTO yIepOa COOCTBEHHUKY WM MHOMY BJIAQJIETBIly UMYIIECTBA MyTEM
oOMaHa WU 3JOYMOTPEOJICHHUS] JOBEPUEM TMPH OTCYTCTBUU IPHU3HAKOB XUIIICHHUSI.
CocraB npectymuieHus copMyIMpoBaH KaK MaTepualbHbBIN.

JlessHue COCTOUT B JIIOOBIX JICHCTBUSX, HAIPABICHHBIX Ha TPUYUHEHUE
HMMYIIIECTBEHHOTO yIlepOa, COBEPIICHHBIX CIIOCOOaMU 0OMaHa WU 3JI0yNOTpeOIeHuUs
noBepueM. JlesHue He COAECPAKUT MPU3HAKOB XMILEHUS, T.€. 10 COCTaBy HEBO3MOKHO
KOPBICTHOE O€3BO3ME3JTHOE H3bATHE W (MJIM) OOpallleHue 4Yy»,Oro HMYIIeCTBa B
MOJIb3y BMHOBHOTO WIIM APYTUX il Yarie BCero OTCYTCTBYET TaKOW MpHU3HAK
XUIIEHUS, KaK H3BATHE HUMYINECTBA; MEXaHU3M MPUYUHEHUS HMMYIIECTBEHHOTO
yiiep0a, Kak mpaBuiio, 00pa3oBaH Hemepeaade TOKHOTO.

N.51. KozaueHko BbIACISAET BE PA3HOBUIHOCTU MPUYMHEHHSI UMYIIIECTBEHHOTO
ymiep6a: 1) Hemepeaada AOMKHOTO, "T.. yAEp)KaHME TOTO UMYIIECTBA, KOTOPOE,
ABIIAACH YYKOM COOCTBEHHOCTBIO, MO CHEUUAIbHOMY TMPAaBUIY JIOJKHO OBITh
nepeaHo JApyroMy COOCTBEHHUKY'; 2) yIylIeHHas BBITOAa, T.€. H3BICUCHUE
BUHOBHBIM JIOXOJIOB OT HE3aKOHHOM KCIUTyaTaIlMK Y4y>KOT0 UMYIIECTBA U OOpaIleHue
ux B cBow coOctBeHHOCTh. B.II. PeBuH oroBapuBaeT aBa crnocoba, IO €ro
BBIPOKEHUIO, TPUUYMHEHUS HMYIIECTBEHHOTO Bpena: 1) HCIOIb30BaHUE YYIKOTO
UMYIIEeCTBA JUIS TOJYYCHHS JUBHJICHIOB, YacTH MPUOBLUIM U 2) HCIOJH30BAHUE
Yy)KOTO UMYIIECTBa 0€3 OJDKHOW KOMIMeHcalmuu wWin oruatel. [lo MHeHuro
b.B. flueneHko, nesHUE MOXET BBIpAXKAThCA: 1) B HE3aKOHHOM HCIIOJIb30BaHUU
BBEPEHHOTO JIMIY UMYLIECTBA WX 2) B YKJIOHEHUHU OT MepeAaun MaTepUaabHbIX OJar,
KOTOPbIE JTUI0 0053aHO ObLIO NEPENATh.

Jlymaro, 4TO TaKMX Pa3HOBUIHOCTEH Ha TMpakTUKe ropaszno Oonbie. Yrto
KacaeTrcs crmocoOOB COBEPIICHUS JI€SHUSA, TO WX BCEro JBa U OHU Ha3BaHbl B
JUCTIO3UIINH CTaThU: 0OMaH U 37I0yNOTpeOieHrne JOBEPUEM.

OOMaH u 3y0ymnoTpedsieHue JOBEPUEM 3/I€Ch MOHUMAIOTCS TaK K€, Kak B
MOIIIEHHUYECTBE.

KOHKpeTHbIMH pa3HOBUIHOCTAMH MPUYMHEHHS] UMYIIECTBEHHOro yuiepOa Ha
MPAKTUKE SBJISIOTCS pa3iuyHble (OPMBI HEYIIATHI JIOJDKHOTO, HAPUMED 3aHUKEHUE
CYMMBbI 00f3aTeNIbHOTO IUIaTeXa MpU HOTApUAIbHOM yJIOCTOBEPEHUU CAEIKU (IIyTeM
oOMaHa - YMEHBIIIEHUSI IIEHBI CJICIKU), BHECECHHE MEHBIIIEH CyMMBbI IUIaTeXKeH 3a
MOTPEOJICHHYIO AJIEKTPOIHEPTHIO WM ra3 (IIyTeM TaK HA3bIBAEMOTO TMOJKPYYHUBAHHUS
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CYETUHUKOB), PACIOPSLDKEHUE UY>KMM HMYILIECTBOM IPU OTCYTCTBHM MOJHOMOYHUN Ha
3TO (HampuMmep, MPUCBOCHHE JEHET MPOBOAHUKOM, HE UMEIOUIMM MpaBa Ha MPOAAKY
OWsIeTOB, 3a MpPOE3] MaccaXxupa B IOE€3/€), MOJIb30BAHME YYXUM (OIUIAUYE€HHBIM
ApyruMH Juiiamu) VIHTepHEeTOM WM 4yKUM TeleQOHOM, B TOM UYHUCIE MOOWIBHBIM
(pukepcTBO), KOPBICTHOE HCIIOJIB30BAHUE YYXKOTO MMYIIECTBA, IMPABOMEPHO
HAXOJSIIErocss y BHUHOBHOrO, 0€3 ymiaThl COOTBETCTBYIOLIEH KOMIIEHCAIUH
COOCTBEHHUKY (Hampumep, cjaaya B I[OJHAEM 4YacTH AapeHIOBaHHOW KBapTHUPHI,
UCIIOJIb30BAHME BOAMUTENEM IIPEIOCTABICHHOIO €My IO CIyK0€ TpaHCIOPTHOTrO
CpelICcTBa B JIMYHBIX LENSAX, HalpuUMep, KaK TaKCH), BBIIYCK W peau3aius
JOTIOTHUTEIBHBIX - "NeBbIX" OWJIETOB Ha KOHIEPTHI ICTPATHBIX  3BE3,
WCIIOJIb30BAHME CBOETO MecTa padoThl JUisi TOrO, 4TOOBI, BBINONHSS padoTy,
OTOBOPEHHYIO TPYJOBBIM JIOTOBOPOM, IIPUCBAUBATH JICHBIY 32 €€ BBINOJIHEHUE ce0e, U

T.HO.

[IpecTyrieHre OKOHUYEHO C MOMEHTa TMPUYMHEHHUS HMYIIECTBEHHOTO
yiiepbaMex 1y nestHIEM BUHOBHOTO M HACTYNHUBIIIMMH TIOCIIECTBUSIMU JOKHA OBITH
yCTaHOBJICHA IPUYUHHAS CBS3b.

CyObeKkTrBHAs CTOPOHA MPECTYIICHUS BEIPAXKACTCS B IPSIMOM YMBICTIE.

CyOBbeKT NpUUMHEHUSI UMYIIIECTBEHHOTO yIepoa - r000e Jauio, Jocturiiee 16
JIeT.

3.Henpaeomepnoe 3asnadenue agmomoounsem uiy UnblM mpaHcnopmHuim
cpedcmeom 6e3 yeau xuweHus (y2oH), e2o omaudue om Kpasxcu, epadexica, pazoos.

OOBEKT aHATM3UPOBAJICA BBILIE.

[Ipeamer mpecTymyieHHs TOYHO yKa3aH B 3aKOHE: 1) aBTOMOOWIb;, 2) WMHOE
TPaHCHOPTHOE CPEICTBO.

ITong aBTOMOOWIEM TMOHMMAIOT MEXAaHUYECKOE TPAHCIOPTHOE CPEACTBO,
MpeAHa3HauYCHHOE JIs IEPEABUKEHHUS IO IOpOraM U MMEIoIee JII000€ CrielnalbHOe
Ha3HaueHue (1mepeBo3Ka JojeH, rpy30B, 000pyJ0BaHMs, YCTAHOBIEHHOTO Ha HEM).

IIpn ysicCHEHMM MOHATHS WHOTO TPAHCIIOPTHOTO CPEACTBA CIEAYET UCXOAUTh U3
CUCTEMATUUYECKOTO TOJKOBAHUS TIOJIOXKEHUM YTOJOBHOTO 3aKOHOJATENbCTBA, a
uMeHHO HopM T.27 VYK P® o0 TpaHCHOPTHBIX NPECTYIJICHUAX; MOHSITUE
TPAHCIIOPTHOTO CPEACTBA COJEPKHUTCS TOJbKO B HeM (cM. TekcT cT. 264 YK PO u
npuMeyanue kK Hei). Hy>kHO mpuHMMaTh BO BHUMAHHE U TO, YTO YIOH HEKOTOPBIX
Pa3HOBUIHOCTEW TPAHCIOPTHBIX CPENCTB MpeaycMoTpeH B cT.211 "Yron cynHa
BO3JIyIIHOTO WJIM BOJHOIO TpaHCHOPTa JIMOO 3IKEIE3HOAOPOKHOTO TMOJBUKHOTO
coctaBa" YK P®. Takoe ToJIKOBaHME HaceT OCHOBAHHUS 3aKJIIOUUTH, YTO II0J WHBIM
TPAHCIIOPTHBIM CPEJICTBOM CJIEAYET MOHUMATh JIH000€ MEXaHMYECKOE TPAHCIIOPTHOE
CPEICTBO, MCKJIIOUas CHenuaibHO yKa3aHHBIM B cT. 166 YK P® aBromobuns. MHoe
TPAHCIIOPTHOE CPEACTBO - OTO TpamBaW, TpPOJUIEHOYChI, TpPaKTOpbI, JpyTue
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CaMOXOJIHbIE€ MAIlIMHbI, MOTOLMKIBI ¥ TMPOYHE MEXaHUYEeCKHEe TPAHCIOPTHHIC
CpeICTBa.

TpancniopTHOE CPEeNCTBO JOMKHO OBITh YYXKHM JJIE BUHOBHOTO, T.€. Y HETrO
JOJKHBI OTCYTCTBOBAaTh IpaBa Ha HEro, - MpaBa COOCTBEHHUKA, WJIM 3aKOHHOTO
BIIQJIENbIIA, WIX JIUIA, IPABOMEPHO YNPABIAIOMIETO 3TUM TPAHCIIOPTHBIM CPEJICTBOM
(BoauTens, Hanpumep). B mpoTuBHOM citydyae yrojioBHasi OTBETCTBEHHOCTD 110 CTAaThe
uckKitoyaercs. Tak, He MOTyT OBbITh MPUBJIEYEHBI K YTOJOBHOW OTBETCTBEHHOCTH 3a
YIOH YJIEHbl CEMbU BJIaJieliblla TPAHCIIOPTHOTO CPECTBA WM JHUIa, paboTarolue Ha
JaHHOM TpPaHCIOPTHOM cpeAcTBe. Jlaxke ecid yKa3aHHble JIHMIAa 3aBiaJElH
TPaHCHOPTHBIM CPEJCTBOM B OTCYTCTBHE COTJIACHSl MJIM pa3pelieHusi cOOCTBEHHUKA
WM BIaJeNblla WIM BO BHepabouee BpeMs, HAJIMYUE OCOOBIX OTHOIIEHHUH C
BJIQJIEIBIEM WIH COOCTBEHHUKOM (POJCTBEHHBIX WJIM CIIY>KE€OHBIX) 1a€T OCHOBaHUE
noJiaraTh M HaJIMYME OMNPEJEICHHBIX MPaB Ha HCIOJIb30BAaHUE ITOTO TPAHCIOPTHOTO
CpEICTBA.

OObeKkTHBHAsT CTOpOHA 3aKJIOYaeTCss B  HEMPaBOMEPHOM  3aBIAJCHUU
TPaHCHOPTHBIM CPEICTBOM O€3 1IeJI XHILEHUS - B YTOHE.

HenpaBomepHoe 3aBiajieHHEe TPAHCIOPTHBIM CPEACTBOM MpEICTaBiseT coO0i
CaMOBOJIbHOE 3aMElIeHWE COOCTBEHHHMKAa WJIM 3aKOHHOTO BJaJenblla, 3axBaT
TPAHCIIOPTa M YCTAHOBJICHWE HAJ HHUM CBOErO0 HE3aKOHHOTO BiaaeHus. [lpu stom
HE3aKOHHOE BJIaJICHUE HOCUT BpPEMEHHBIM XapakTep, BHHOBHBI He coOupaercs
MIPUCBAUBATh TPAHCIIOPTHOE CPEJICTBO (B OTIIMUKE OT XUILIECHUS).

OuyeHb BaKHBIM JIJIs1 TOHUMAHUS COCTaBa SIBJISETCA OJHOBPEMEHHOE PACKPBITHE
3aKOHOZATeNleM €ero OOBEKTUBHOM CTOPOHBI 4epe3 JBa TEePMHUHA, MPUPABHEHHBIX
3lech Opyr K Jpyry: HelmpaBoOMepHOoe 3aBiajgeHue - yrod. [locienHuii TepmuH
MpU3BaH MOAYEPKHYTh OCOOEHHOCTU OOBEKTUBHOW CTOPOHBI, CBA3aHHBIE C TEM, YTO
BUHOBHBIM 3aBNaJI€Ba€T MPEAMETOM, CHOCOOHBIM Ha aABWxkeHue. IloaTomy, Kak
MIPaBUJIO, 3aBJIAJICHUE TPAHCIOPTHBIM CPEACTBOM MPOUCXOIUT IMMyTEM MCHOJIb30BaAHUS
TEXHUYECKHX BO3MOXHOCTEH MpeaMeTa MpecTyIUIeHUs, HHA4€ TOBOpS, IyTeM
OCYILIECTBJICHUSI HA HEM MOE3KU.

Croco0Opl 3aBiaicHUs] B 3aKOHE HE OTOBOPEHBI; OHU MOTYT OBITh JIFOOBIMH:
TalHBIMHM, OTKDPBITBIMH, COIPSHKEHHBIMU C HacwineMm (4ro TpeOyeT BMEHEHHs
KBUTU(DUIMPYIOMIMX TPU3HAKOB) W JIp. BUHOBHBI MOXET yTrHaTh TPaHCIOPTHOE
CPEACTBO OOBIYHBIM IyTEM, UCIIONb3Ysl €ro JABUTATellb, & MOXET MEPEIBUHYTH €r0
KyJa-1100 Bpy4HY10, OTOyKCHUpPOBAaTh, IEPEBE3TU HA JPYTOM TPAHCIIOPTHOM CPEACTBE
U T.II

VYropaBniate yrHaHHBIM —aBTOMOOWJIEM MOXET Jake caM IOTEepIICBIINH,
NCUCTBYIOMIUNA TOJ MPUHYKICHUEM CO CTOPOHBI BHHOBHOIO; 3TO HE HUCKIIIOYAeT
KBaM(UKAIMU eWCTBU BUHOBHOTO, KaKk yroHa. HelHe 3Ta cuTyalusi OoroBopeHa B
. 23 ynomsiHyTOro Bbilie noctaHoBieHus: Ilnenyma BepxoBHoro Cyna P® ot 9
nexkabpss 2008 r. N 25: "l[log HempaBOMEpHBIM 3aBlaJicHUEM TPAHCIOPTHHIM
cpeacTBoM 0€3 WENM XHWILIEHUS TOHMMAETCS TaKKe COBEPIICHUE MOE3JKU TMOJ
yIpaBI€HUEM BIAJENblia WIH COOCTBEHHHKA TPAHCIOPTHOIO CPEACTBA B PE3yJIbTaTe
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MPUMEHEHHUS] K HEMY HACHJIMS WK yTPO3bl IPUMEHEHUSI HACUIUS (B COOTBETCTBUU C
MyHKTOM "B" yactu 2 1160 vacthio 3 unu 4 cratbu 166 YK P®), mockonbKy B TaKOM
cllydae yKa3aHHO€ JIMIO JIMIIAETCS BO3MOXKHOCTH PACIOPSKATHCS TPAHCHOPTHBIM
CPEICTBOM IO CBOEMY YCMOTPEHHUIO".

CyObeKkTUBHAsI CTOPOHA XaPAKTEPUIYETCS TOJIBKO MPSAMBIM YMBICIIOM.

[lo coctaBy yroHa HeBO3MO’KHA L€lb XUILIEHUS TPAHCIIOPTHOIO CPENCTBA; B
MPOTUBHOM CJIy4ae OTBETCTBEHHOCTH MO CT. 166 YK P® uckiroyaercs, U COAESIHHOE
kBanuunupyercs mo cT. 158-162 YK P®. BuHOBHBIN B yroHe mpecieayeTr, Kak
MPaBUJIO, 1eJIb BPEMEHHOT'O MCIIOJIb30BaHUS TPAHCIIOPTHOIO cpejacTBa 0e3 coriacus
COOCTBEHHHUKA UJIM MHOTO BIIaJelIblia - 4TOObI MOKaTaThCs, J0eXaTh KyAa-11u0o0 U T.11.

CyObekT yrona - Jjro0oe Juio, jgocturiiee 14 jeT, KoTopoe He SIBISETCS
COOCTBEHHUKOM aBTOMOOWJISI WJIM MHOTO TPAHCHOPTHOTO CPEACTBA U HE 00JIaJlaeT B
OTHOIIEHUH €T0 HUKAKUMU 3aKOHHBIMH ITOJTHOMOYHSMH.

4.IIpuobpemenue unu cobim umywecmaa, 3a6e00Mo 000bIM0o20 NPECMYNHbIM
nymem.

[IpeqmeToM TpecTymIeHHs BBICTYMAeT HUMYLIECTBO, 3aBEJAOMO JIOOBITOE
MPECTYNHBIM IyTeM. VICKITIoueHne COCTaBMISIOT MPEIMETHI, OTPAaHUYEHHBIE B 000pOTE
WU U3BATHIE W3 CBOOOJHOTO TpaxkaaHCKoro oboporta. IlpmoOperenme wuiaum cOBIT
TakKMX MpeAMETOB oOpa3dyeT NpHU3HAKA  CAMOCTOSITENIbHBIX  MPECTYIUICHUH,
npeaycMOTpeHHbIX cT. 191, 220, 222, 228, 228.1, 234, 242 VK.

OObeKTHBHAsI CTOpPOHA MPECTYIUICHHs BbIPA)KAaeTCsl B 3apaHee HE OOCIaHHOM
MpUOOpPETEHUHU WU COBITE MMYIIECTBA, JOOBITOrO MPECTyHNHBIM myTeM. Eciu 3tu
nedcTBUs ObulM  OO€IIAaHBl JIMIY, HEMOCPEJCTBEHHO MyTeM MPECTyIUICHUS
J0OBIBAIOIIEMY UMYIIIECTBO, JI0 WM BO BPEMS COBEPILIEHUS NPECTYIJICHUS UM UHBIM
nyTeM (CUCTEMaTHYECKHM MPUOOPETEeHHEM Yy S3TOro JHUIla MMYUIECTBA, 3aBEIOMO
JNOOBITOTO TMPECTYNMHBIM IyTEM), TO Takoe JAesHHe KBauduuupyercs Kak
MOCOOHUYECTBO B COBEPILICHUH MPECTYIUIEHUS, B pe3yjbTaTe KOTOPOIO IOJIYyYEHO
MMYLIECTBO.

[IpuoOpereHne uiau COBIT MMYIIECTBA, 3aBEOMO JOOBITOIO MPECTYMHBIM
nyTeMm, kBadummpyercs 1o cr. 174 YK, a e no ct. 175, ecnu ymbIces1 BHHOBHOTO
ObL1 HaIpaBJICH HA MPUJIaHUE MPABOMEPHOIO BUA JEHEKHBIM CPEICTBAM WM UHOMY
MMYILECTBY, 3aBEJOMO IPHUOOPETEHHBIM MPECTYIHBIM ITyTEM.

[Ipectymienre npu3HaeTcss OKOHUYEHHBIM ¢ MOMEHTa MPUOOPETEHHS WK CObITa
MMYLIECTBA.

1.8J1exus Ne§ (2 4.)
Tema: YHHUTOKeHUE H IOBPeEKIEHNE UMYIECTBA
1.8.1 BonpocwbI jeknum:
1. YMbIIIEHHOE YHHUTOXKEHHUE U TIOBPEXKICHHE YY>KOTO UMYIIECTBA.
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2. KsamudunupoBaHHBIE BUIBI YMBIILICHHOTO YHHUYTOXXCHHUS WM ITOBPEKICHUS
qy)KOTO UMYIIECTBA MPECTYTUICHUS.
HeocTopokHOE YHUUTOXKCHHE WU MTOBPEXKJICHUE TY)KOTO HMYIIICCTRA.
4. Kpamuduiupyromue NpU3HAKH YHHUTOXKCHHUS HWIH TOBPSKIACHUS YY>KOTO
UMYIIIECTBA MO HEOCTOPOKHOCTH.
1.8.3 KpaTkoe conep:kaHue BONPOCOB:

e

1. Vmvrunennoe ynuumoosicenue u nogpestcoenue uyiHco2o umyuecmasda.

OObeKT MOHMMAaeTcss Tak K€, KaK M 10 JPYTMM HPECTYIUIEHUSM IPOTHUB
COOCTBEHHOCTH.

[IpeameT npecTyrieHus - 4y»K0€ UMYIIECTBO. Ero nousitue ObLIO JaHO BBILIE.
Creundukoii SBISETCS JIHIIb TO, YTO HET MPAKTUYECKH HUKAKMX OTPAHHYEHUHN TI0
MPU3HAHUIO MPEIMETOM 3TOT0 U HEOCTOPOKHOIO YHUUTOKEHUSI WU TIOBPEKICHUS
uMyniectTBa HeaBmxuMoro. Kpome toro, cienyer cornacutbes ¢ A.C. MUpoOHUNK,
KOTOpasi MoJiaraeT, 4To "C y4eTOM BO3MO>KHOCTH BOCCTAHOBJIEHHS NpaB MO BCEM
BUJIaM YTPAu€HHBIX TOKYMEHTApHBIX LEHHBIX OyMar OHU HE MOTYT OBITh IIPEIMETOM
MPECTYIUICHUH, MPEAYCMOTPEHHBIX CT. 167 1 168 YK PD"#(894).

OObeKTUBHAS CTOPOHA 3aKIIOYAETCS B YMBIIUIEHHBIX YHUYTOXKEHUHM WIH
MOBPEXKJACHUN UYYXKOTO HMYIIECTBA, €CIM JTH JESHUS TOBJICKIM NPUYMHEHUE
3HAYUTEIILHOTO yIepoa.

JlessHue TO COCTaBY MPENCTaBICHO JBYMs CaMOCTOSITENbHBIMH (dopmamu: 1)
YHUYTOKEHUEM MUMYILECTBA; 2) €ro MOBPEKACHUEM.

[lon yHMYTOXKEHMEM HMYIIECTBa CJeAyeT IOHMMaTh Takue JAeHCTBUS
BUHOBHOTO B OTHOLIEHUH MMYIIECTBA, KOTOPbIE IPUBEIIN K €0 MOJHON HETOJHOCTH.
IIpy 5>TOM BOCCTAaHOBJIEHME HMYIIECTBA WJIM BOOOINE HEBO3MOXHO, WJIHU
SKOHOMHUYECKH Helenecooopa3sHo. HeBO3MOXKHO M HMCHOJIb30BAaHHWE HMYLIECTBA IO
MpSIMOMY Ha3HAYEHHUIO.

[Ipu noBpeXI€HUN UMYILIECTBA €MY MPUUUHAETCA TAKOU BpeJl, KOTOPBIA MOXKET
OBITh YCTPAHEH IyTE€M BIIOKEHUS JOMOIHUTENbHBIX MaTEPUAIbHBIX 3aTpaT U (WJIN)
MyTeM MPUIOKEHUS TPYAa.

CrocoObl YHUUTOXKEHHUS U MOBPEXIEHUS MOTYT OBbITh pa3IU4HbIMU; Haubosee
OTacHbI€ U3 HUX MPETyCMOTPEHHI B 4. 2 cT. 167 YK PO.

CocraB mOpecTyIsieHUs - MAaTepUalbHbI; OHO OKOHYEHO C MOMEHTa
MPUYMHEHUS 3HAUUTENBHOTO yiiepoa.

3HAUYUTENbHBIA yIIEpO - OIEHOYHAsl KaTEropus, €ro JCHEKHOE BBIPAKEHHE B
3aKOHE HE OMNpPEACNICHO, KpOME CUTyalluid, KOTJa OH MPUYMHSETCS TpakIaHuHy. B
TOM Clly4ae, BUIUMO, NEUCTByeT mnpumeudanue 2 k cT. 158 YK P®; ymep6 B
JICHEKHOM MCUYHMCICHUH HE MOXeET ObITh MeHbIe 2500 pyo.

B 10 *e Bpems, onpenenss pasMep NPUUYMHEHHOTO yiiep0a, Hy»KHO HUCXOAUTh
u3 (aKTUYECKOHM CTOMMOCTM YHUYTOXXEHHOTO HMYILECTBA, a HE TOM CTOMMOCTH,
KOTOPYIO 3aIJIaTUJ OTEPIEBIINI 32 AHAIIOTMYHYIO BEllb, YTOOBI BOBMECTUTH ceO€E ee

yTpary.
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3/1€ech Ke CleyeT OTMETUTh, UTO MaTEPUANIbHBIM COCTAB XapaKTepeH U IS 4. 2
ct. 167 VYK P®, «kortopas mnpeaycMaTpuUBAaeT  MOBBIIMICHUE  YTOJOBHOMU
OTBETCTBEHHOCTH 3a "T€ K€ NESHHS" MPH HAIMYMUN KBATU(DUIMPYIOMUX MPU3HAKOB,
HarpuMep 0O0IIEONacHOro crnoco0a YHUUTOXKEHUS WA TOBPEXKICHUSI uMyliecTBa. To
€CTh U MPU HAIMYUU OTITYAIOIIMNX OOCTOSATEIBCTB Y. 2 CTATHbU 3HAYUTENIbHBIN yIIepO
JOJKeH ObITh yCTaHOBJIEH. ECliM OH He HACTyNWII MO HE 3aBUCALIUM OT BUHOBHOTO
MpUYMHAM, COJIETHHOE KBaTU(UIIMPYETCS KaK MOKyIeHue Ha 4. 2 ¢T. 167 YK PO.

CyObeKkTHBHAs CTOPOHA XapaKTepHU3yeTCs YMBIIUICHHOW BHHOM B (opme
MPSIMOTO U KOCBEHHOTO YMBICIIA.

Cnenyer uMeTh B BUIY, YTO LEIbIO ACHCTBUII BUHOBHOIO SBIISETCS MMEHHO
YHUYTOKEHHUE WIM TOBPEXJICHHUE HMyIllecTBa. EcnM JHUII0 A0 YHUUYTOXKEHUS WU
MOBPEXKJACHUS MMYIIECTBA MPU €r0 HE3aKOHHOM H3BATUHU MPECIEOBAIO IPYTYIO
1ellb, HApuMep Iedb XHUIIEHHS, COCTaB, MNpeaycMOTpeHHbId cT. 167 YK PO,
OTCYTCTBYET; COACSHHOE OJKHO KBaTU(UIIUPOBATHCS MO HAMIPABICHHOCTH YMBICIIA
BUHOBHOTO - KaK XHILEHUE MO0 Ipyroe NpecTyIieHue.

CyOBeKT mpecTyIuieHus - Jroboe auio, gocturmee 16 get mo 4. 1 cr. 167 YK
P® nnu 14 net - no 4. 2 1aHHOW CTaThH.

2. Ksanughuyuposannvle udbl YMbIULIEHHO20 YHUYMONCEHUSL U NOBPEIHCOCHUS
YYHCO20 UMYUWECE8a NPeCmyNaeHUs..

OT0 KBATH(PUIMPYIONINI MPU3HAK OJHOTO COCTaBa - MPETyCMOTPEHHOIO 4. 2
ct. 167 YK P®. Camoii Oosbiiol mnpoOiieMoll Mo HeMy SBISEeTCS mpoliieMa
3HAYUTENBHOIO  yliepOa, KOTOpPbIA  BBICTYNMaeT O00s3aTelbHbIM  IPU3HAKOM
00BEKTUBHON CTOpPOHBI mpocToro coctaBa (4.1 cr. 167 YK P®). OnuceiBas
KBATU(DUIIMPOBAHHBIA COCTaB, 3aKOHOJATENb YNMOTpeOmn Gopmymny: "Te ke AesHHs,
COBEpIICHHBIE...", TOPOJUB TEM CaMbIM JJUHHYIO JUCKYCCHUIO O TOM, JOJDKEH JIH
OBITh YCTAaHOBJICH 3HAUUTEIBHBIN yIIepO ele U B KBATU(PUITUPOBAHHOM COCTaBE.

C oIHOHN CTOPOHBI, U3BECTHO PA3bSCHEHHUE MO 3TOMY IMOBOAY B OTHOILIECHHUU
ApYyruX KBaTU(UIUPYOMUX pu3HakoB 4. 2 c1. 167 YK PO Ilnenyma BepxoBHOro
Cyna P® B n. 8 mocranoBinenuss oT 5 utoHsa 2002 r. N 14: "Ecnu B pesynbrare
MOJKOTa COOCTBEHHOTO MMYIIECTBA MPUYMHEH 3HAYUTEIBHBIN yiepd uyxomy
MMYUIIECTBY JMOO HMMYILECTBY, KOTOPOE SBISJIOCH COBMECTHOW COOCTBEHHOCTHIO
BUHOBHHMKA T0Kapa M WHBIX JIUI, ACHUCTBUSA TaKOro JIMIIA, >KEJIaBIIET0 HACTYIUICHUS
yKa3aHHBIX MOCJEICTBUI WM HE >KENIaBIIETr0, HO CO3HATEIBHO JIOMYCKAaBIIETO HX
nub0 OTHOCHUBIIETOCS K HHUM O€3pa3iNydHO, HAUISKUT KBaTU(PUIIUPOBATH Kak
YMBIIIJIEHHOE YHUUTOXEHUE WM MOBPEXKACHUE UYyKOT0 UMYILIECTBA MMyTEM IMOK0ra
(gacth BTOpas cratbu 167 YK P®)"; npuMmepHO Takoe ke pazbsiCHEHUE €CTh U B 1. 14
noctanoBieHus: I[lnenyma BepxoBHoro Cyma P® ot 15 wnos6ps 2007 1. N 45 "O
CyZeOHOM MPaKTHKE MO YrOJIOBHBIM JI€JaM O XYJWTaHCTBE M MHBIX NPECTYIUICHUSX,
COBEPIIEHHBIX U3  XYJUTAHCKUX  MOOYXKAEHHWH',  TOJKOBaHHE  KOTOPBIX
HEJIBYCMBICIIEHHO TpeOyeT yCTAaHOBJEHUS B JIEWCTBUSX BHUHOBHOTO KpOME
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YHUYTOKCHUSI W TIOBPESKJICHHUS MUMYIIECTBA, KPOME HAIWYMS KBaTH(DHITUPYIOIMIHX
MIPU3HAKOB €IIe ¥ HATUYHUS 3HAYUTEIIBHOTO yIepoa.

C npyroi CTOpPOHBI, cama TSDKECTh MOCIEACTBUUA B BUIE CMEPTHU WM WHBIX
TSDKKUX TOCIEICTBUN TMOJIBUTACT HAC K MPUHSATHIO JPYTrOro PEIICHUs: JT0CTaTOYHO
M000r0 (HE MaJIO3HAYUTENBHOTO, Pa3yMEETCs) YHUUYTOXKEHUS WU TTOBPEKICHUS
MMYIIIECTBA MPU UX HACTYIUICHUH JJIsI BMCHEHHS KBaTU(UIIMPOBAHHOTO cocTaBa. U B
o0ImeM TOHSATHO, KaKUMH COOOpaXEHUSMH PYKOBOJCTBYETCS, HampuMep,
A.C. Muponuuk, otmevas: "[lo 4.2 ct. 167 YK P® He3aBUCHMO OT HpUYUHEHUS
3HAYUTEIILHOTO yIiep0a cieayeT KBaauUIMpoBaTh YMBIIIUICHHBIC YHUUTOKEHUE WITH
MOBPEKJICHUE YY>KOT0 HMYILIECTBA, HE TOJIBKO MOBJIEKIIME MO HEOCTOPOKHOCTH
CMEpPTh YEJIOBEKA WM HHBIC TSIKKUE IOCIEACTBUS, HO M COBEPIICHHBIC ITyTEM
MOJIKOTa, B3pbIBA WM MHBIM 00IIeonacHbM crocoboM. IloMumoO  yrpo3sl
MPUYNHEHUSI BpeJa OTHOIIEHUSM COOCTBEHHOCTH AOTH JESHHUS CO3JAI0T PEeaTbHYIO
yIpo3y €ro NpPUYMHEHUS W JPYTUM I[EHHBIM OXpaHSEeMbIM OOBEKTaM (Hampumep,
KU3HHU U 3J0POBBIO YEJIOBEKA, OOIECTBEHHONW 0€30MacCHOCTH), YTO CBUJICTEIHCTBYET
0 PE3KOM TOBBIIICHUH CTETICHH X OOIIECTBEHHOM OMacHOCTH".

XoTs, 0 MOEMY MHEHHIO, B 4. 2 cT. 167 YK P® 3akoHopaTens umen B BUIY
BCE COCTaBJIAIOIIME YrOJIOBHO HAKa3yeMOIo JESHUS, MPEIyCMOTPEHHBIE 4. 1 3TOM
CTaThU: U JEUCTBUE, U TIOCIEJACTBUE, U MPUUMHHYIO CBS3b (€CJIU OH YTO-TO MMEI B
BHUIly, KOHEYHO). B m000M ciydae omumcaHHas cUTyalus emie pa3 (KOTopbii yxke!)
JEMOHCTPHPYET, YTO BOJBHOCTH OOpamieHus ¢ (GOpPMYJIHPOBKAMH YacTO BEIET K
HETPEOI0TMMBIM TIPoOIeMaM B MPABONMPUMEHEHUH, KOTOPHIX JIETKO MOXHO ObLIO OBI
n30exarh B cllydae MPUMEHEHHS 3aKOHOJATEIHHOM TEXHHUKH COOTBETCTBYIOIIETO
3aKOHY Ka4eCTBa.

[TocsiratenbcTBa Ha COOCTBEHHOCTh MOTYT MHOT/Ia IPUYMHUTD U TATYAMIIEE U3
BO3MOXKHBIX TTOCJIEJACTBHUE - CMEPTh UEJI0BEKA, HACTYNMUBIIYIO B CHITY HEOCTOPOKHOTO
MOBEICHUSI BUHOBHOTO. OTHOIIIEHUE K HEMY MOKET OBITh TOJIBKO HEOCTOPOKHBIM, B
MPOTUBHOM clly4ae mpuMeHeHue 4.2 cr. 167 YK P® (mo sToMy mnpu3HaKy)
HUCKJTIOYACTCH.

UccnenoBaTenu 3amaroTcsi BOMPOCOM O KBaMH(UKAIIMU COJCSIHHOTO, KOT/a B
pe3yJIbTaTe YMBIIUICHHOTO YHUYTOXKECHUS WU TMOBPEXKICHUS UMYIIECTBA MPUYNHEHA
CMEpTh HE OJHOMY YEJIOBEKY (YTO CJEAyeT M3 3aKOHOJATEIbHOW (OPMYTUPOBKH), a
JIBYM WJIM HECKOJbKUM JiniaM. K coxkanenuto, Takoro npusHaka B cT. 167 YK PO ne
MPEyCMOTPEHO, XOTS OH €CTh, HAIPUMEP, B HEKOTOPBIX COCTaBax MOCATaTEIbLCTB HA
00I11IeCTBEHHYIO 0€30MaCHOCTh U 001IecTBEHHbIN nopsiaok. E.M. IlnoTHa HaX0IUT B
OTNMCAHHBIX BBIIIE YCIOBUAX COBOKYMHOCTh 4.2 cT. 167 m 4.3 ct. 109 YK PO,
MOCKOIBKY "caHkims 4.3 cr. 109 He sBnsercs Ooyiee MATKOW, YyeM CaHKIUSA 4. 2
cT. 167 YK PO", kak Toro tpedyer, UCKIIt0Yasi COBOKYIMHOCTh, 4. 1 cT. 17 YK PO. B
HacTosIIee BpeMsi, OJIHAKO, caHKiusa 4.2 cT. 167 YK P®, Ge3ycioBHO, sBIseTCS
0oJiee CTPOroi, B CBA3M C TEM YTO MaKCHUMAIbHBIM CPOK JIMIICHHS CBOOOJIBI B HEM
JIOCTUTAET MSTHU JIET, B TO BpeMs Kak B 4. 3 ¢T. 109 YK P® oH paBeH deThipeM rojaam
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(yCTh W C JOMOJHUTENBHBIM HakazaHueM, (axynbraTuBHBIM). M mpemiokeHHOE
pelIeHre HEBO3MOKHO YK€ 110 ITUM IapamMeTpaM.

Ho nmaxe ecnu cpaBHuBaTh NpexHIO caHkuuio cr. 109 YK P® ¢ cankuuei
cT. 167 YK P®, ¢ aBTOpOM CIOXKHO corllacuThcsi. BMeHeHue cpa3y JABYyX COCTAaBOB,
MpeAyCMaTPUBAIOLIUX MTOYTH OJHO U TO K€ (BO BCSAKOM Cllydae, IPUUMHEHUE CMEPTHU
[0 HEOCTOPOKHOCTU OJIHOMY UYEJOBEKY), HEBEPHO U HapylaeT NPUHIUI
CIIPaBEUIMBOCTH YTOJIOBHOI'O 3aKOHA.

Pemenne MokeT OBITH TOJNBKO OJHHUM: YUYUTHIBaThb (PAKT HEOCTOPOIKHOTO
NPUYMHEHUS CMEpTH JBYyM U Oojlee JuIaM B pe3yJbTaTe YMBIIUIEHHOTO
YHUYTOXKEHHUSI WIM TOBPEXKICHHS HWMYLIECTBA IPU HA3HAYEHUU BHHOBHOMY
HaKa3aHUs U B paMKax caHkuuu 4. 2 c1. 167 YK PO.

3aKkoHO/ATeNlb TOBOPUT TAKXKE 00 MHBIX TSHKKHMX mocnenctBusix. [loa mHbIMEU
TSOKKUMU TIOCJIEICTBUSIMU CJIEAYET ITOHMMATh: NPUYMHEHHE 110 HEOCTOPOKHOCTHU
TSXKKOTO BpeJia 3/I0POBBIO XOTS Obl OTHOMY YEJIOBEKY; OCTaBJIEHUE MOTEPNEBIINX 0€3
KWIbS WIA CPEICTB K CYIIECTBOBAaHUIO; JUINTEIBHYIO IPUOCTAHOBKY WU
Je30praHu3alnio  paboThl  MPENNPHUATHS, YUPEXKACHUS WIM  OpPraHu3alluu;
OTKJIIOUEHHE MOTpeOuTenell OT UCTOYHUKOB >KM3HEOOECHEUEHHSI - AIIEKTPOIHEPIHH,
rasa, Terwia, BoJOCHa0OxkeHuss u T.I. [[puMepHO Tak ke MOHUMAIOTCS MHBIE TSDKKUE
MOCJIE/ICTBUS U B HAYKE.

A.C. MupoHYHK, aHaTU3Upysl 3TO MOHATHE, OOpaTuia BHUMAaHHE Ha OJIHY
OUEHb HMHTEPECHYIO MPOOJIEMY: Pa3HYIO0 OILIEHKY (aKTUYECKH OJHOTO M TOTO JKe
MOCJEACTBUSL - OCTaBJICHHMSI TMOTEpHeBIIMX ©Oe3 »kuibs. Ecium oHO SBHUIOCH
pPE3yJabTaTOM YMBIIUIEHHOTO YHUYTOXXEHHS (IIOBPEXKACHUS) WMYyIIECTBA IpHU
HEOCTOPOKHOM OTHOILIEHUU K (PaKTy OCTaBIIEHUS O€3 JKUJIbsl, HAJIUILIO UHBIE TSDKKHE
MIOCIIC/ICTBUS, U COJiessTHHOE TpeOyeT KBammdukamuu 1o 4. 2 ¢1. 167 YK P®. Ecnu xe
BUHOBHBI HAMEPEHHO YHUYTOXKaJl MUMYIIECTBO, TOT K€ JIOM, YTOOBI JIMIIUTH OMSTh
K€ HAMEPEHHO MOTEPIIEBIIETO XUIbs, TO KBATH(PHUIIMPOBAHHBIN COCTaB BO3MOXKHO
BMEHUTh TOJIBKO TpPH HAIMYMAU JIPYTUX (32 HCKIOYEHUEM HHBIX TSHKKHUX
MOCIIEJICTBUHN) KBATU(DUIUPYIOMUX MPU3HAKOB (XYJTUTAHCKUX TMOOYXKICHUN WIH
0O0ILIe0nacHoro crnocoba, HEOCTOPOKHOTO MpUYUHEHHs cMepTH). Ecam ke ux Her,
CoJlesTHHOE KBaUPUIMpyeTcst Tojabko 1o 4. 1 ct. 167 YK P®. ABTOp mpesiaraer B
CBSI3M CO CKa3aHHBIM BBECTH B 4.2 CT. 167 MOMOTHUTENBHBIN KBAIA(DUIIMPYIOIIHIA
MPU3HAK - COBEPIICHUE DTOrO JESHUSA B OTHOLICHUM Xuiuiua. /[ymaro, ecTb Bce
OCHOBAHMS COTJIACUTHCA C 3TUM IIPEIOKEHUEM.

VYMBIIUIEHHOE YHUYTOXXEHUE WM TOBPEXKICHUE YYKOr0 UMYIIECTBA,
MOBJIEKILIEE M0 HEOCTOPOKHOCTU CMEPTh YENIOBEKA MM WHBIE TSHXKKUE MOCIEACTBUS, -
MpeCTyIUIeHHE, COBEpIIaeMoe ¢ AByMsI (JOpMaMU BUHBI: YMBICIIOM MO OTHOIIEHUIO K
NESHUIO - YHUYTOKCHHUIO WIM MOBPEKICHUIO MMYIECTBA, U HEOCTOPOKHOCTBIO IO
OTHOLLIEHHUIO K TTOCJIEICTBUSIM - CMEPTH WU UHBIM TSHKKUM MOCIEACTBUSIM.

Ecnim npu yHMYTOXKEHUM WM TOBPEXKIACHUU YYKOIO HMMYIIECTBA IIyTEM
MO/XKOTra WJIM UHBIM OOLICONAacHbIM CIIOCOOOM BHMHOBHBIN MPEABUIEN U Kenal Jrubo
HE JK€JlaJl, HO CO3HATEJIbHO JOIMyCKal HACTYIUIEHHE TAKUX ITOCIEACTBUM CBOEIO
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NesHUS, KaK CMEPTh YeJoBeKa JIMOO MPUUMHEHUE Bpela 370POBBI0 MOTEPIIEBIIETO,
COJICSTHHOE TIPEACTABISET COOOM COBOKYITHOCTh MPECTYIUICHUH, MPETyCMOTPEHHBIX
4.2 c1. 167 YK P® u, B 3aBUCUMOCTH OT YMBICJIAa U HACTYNHUBIIUX IMOCIEACTBHIA,
m"e" 9.2 cr. 105, mwmm m "B" 4.2 cr. 111, mwm ct. 112, 115 YK P® (1.9
noctanoBieHus [Inenyma BepxosHoro Cyaa PO ot 5 utonst 2002 r. N 14).

3.Heocmopooichoe yHuumoosicenue uiu nogpedcoeHue yyirco2o UMyuecmad.

B menom o xapakrepuctuke OOBEKTUBHOW CTOPOHBI CM. KOMMEHTapUi K
ct. 167 YK. B paccmaTpuBaeMoM MpPECTYIUICHUH JAESHHUE HEPEIKO CBS3aHO C
HapyLIEHUEM CIEIMATBHBIX WIH OOILEPUHSITHIX MPAaBUI MPEIOCTOPOHKHOCTH.

K ucroyHnkaMm MOBBIIIEHHONW OMACHOCTU OTHOCATCS TPAHCHOPTHBIE CPEACTBA,
MEXaHU3MBbI, 3JEKTPUUYECKasi HHEPTUsl BBICOKOTO HAIpPSIKEHUs, aTOMHas D>HEprus,
B3PBIBUATHIC BELIECTBA, CWIBHOACUCTBYIOIIME SOl W T.I.; OCYLIECTBICHHUE
CTPOUTENLHON U MHOM CBS3aHHOM C HEIO ACSITENBHOCTH U JIP.

HeocTopoxHoe oOpaliieHue ¢ OrHeM WM WHBIMH UCTOYHUKAMU TOBBIIIEHHON
OMACHOCTH MOKET 3aKJI04yaThCsl B HEHAJJIeKAlleM OOpalleHHMH C UCTOYHUKAMU
BOCIUIAMEHEHUS BOJM3M TOPIOYMX MAaTEPHUATIOB, OKCIUIyaTallud TEXHUYECKUX
YCTPOMCTB ¢ HEYCTpPaHEHHbIMU NedeKkTamu (Hampumep, ocTaBlieHHe 0e3 MpHcMoTpa
HETOTallIeHHBIX MeYell, KOCTPOB JIMOO HEBBIKIIIOYEHHBIX 3JIEKTPONPUOOPOB, ra30BbIX
TOPEJIOK).

OO0s3aTenbHBIM MPU3HAKOM SIBJIAETCS KPYMHBIA pa3Mep YHUUYTOKEHHUS WIH
MOBPEXKACHUS HMYIIECTBA, KOTOPBIA JIOJKEH OINPEAENSIThCSA B COOTBETCTBUU C
npuMmevanueM K ct. 158 YK.

IIpecTyruieHre UMEET MECTO TOJBKO B CIIydae, €CJIM UMYLIECTBO YHUYTOXEHO
MyTEM HEOCTOPOKHOI'O0 OOpAIlleHHs] C OTHEM WJIM WHBIM MCTOYHHKOM MOBBIIICHHON
onacHoctH. Ecnm ymep0d HacTymaer HE OT HEOCTOPOKHOTO OOpaIIeHUs] C OTHEM WU
HMCTOYHUKOM TMOBBIIIEHHOW OMAacHOCTHU, a OT JPYTUX MPUYHH, OTBETCTBEHHOCTH IO
paccMaTpuBaeMON CTaThe UCKITIOYAECTCSI.

[Ipu HacTymUIeHUH CMEPTU YeNlOBeKa JACHCTBUS BUHOBHOT'O KBAIU(DUIIMPYIOTCS
[0 COBOKYITHOCTH CTaT€W, MpPEeIyCMaTpPUBAIOIIMX OTBETCTBEHHOCThH 3a NMPUYMHEHUE
cMepTd 1o HeocTopokHOCTH (cT. 109 YK) M yHUYTOKEHHE WIM MOBPEKACHUE
HMMYILIECTBA [0 HEOCTOPOKHOCTH (CT. 168 VK).

CyObekTUBHasI CTOPOHA MPECTYIUICHUS XapaKTepU3YyeTCsI HEOCTOPOKHOCTBIO.

CyOBeKT mpecTyIIeHus - JIUI0, JOCTUTIIIee Bo3pacta 16 jerT.

4.Keanuguyupyrowue npusHaxu YHUUMONCEHUS UTU NOBPEHCOEHUS YYIHCO2O0
UMYWeCcmaa no HeoCMOPONCHOCHIU.

B 4. 2 ct. 168 YK npemycMoTpeHbl KBaTU(PUIUPYIONIUE ACSHUSA: TIO CIIOCOO0Y
("myTeM HEOCTOPOKHOTO OOpamieHusi C OTFHEM WM WHBIMU HCTOYHUKAMHU
MMOBBIIIICHHOM OMAaCHOCTH"') M T10 TTOCISACTBUAIM ("'TIOBJICKIINE TSHKKHE TTOCIEICTBHS ).

HeocropoxHnoe oOpailieHre MOKET BbIPA3UThCS B HAPYIIEHUH KaK CHEHUaIbHbIX
MpaBujl O€30MaCHOCTH, TaK U OOLIUX MEP MPEJOCTOPOKHOCTH.

169



NHbIMM HMCTOYHHMKAMU TOBBIIIEHHON OMAaCHOCTH MPHUMEHHUTEIHHO K JTaHHOMY
COCTaBYy MOTYT OBITh TPAHCIOPTHBIE CPEACTBA, MEXAHU3MBI, JIEKTPOOOOPYI0BAHUE,
B3PBIBUATHIC BEIIECTBA, TOPIOUUE KUIKOCTH, OTHECTPEIHLHOE OPY>KHE H T.II.

I'ubenp mroaelt cpean BO3MOXKHBIX MOCIEACTBUN HE Ha3BaHa, UOO MPUYMHEHHE
CMEpPTU IO HEOCTOPOKHOCTH XOTS OBl OJHOMY YEJIOBEKY 0Opa3yeT cocTaB OoJee
onacHoro camocrostensHoro npecrymienus (cr. 109 YK). K Tskkum nocnenctsusm
(MOMHMO KPYMHOTO MaTepHaIBHOTO yIep0a) MOTyT OBITh OTHECEHBI TOCIEICTBUS
AKOJIOTUYECKOTO XapakTepa, MPUYMHEHHUE IO HEOCTOPOKHOCTH TSKKOTO Bpesa
3n0poBbio (cT. 111 YK).

CyObeKTUBHYI0 CTOPOHY pacCMaTpMBaeMOro TMPECTYIUICHUS  COCTaBIsSET
HEOCTOPOKHOCTh B BHUJIE€ JIETKOMBICTUS WIH HEOpPEKHOCTU. OTBETCTBEHHOCTH IO 4. |
u 2 ct. 168 YK nacrymaer ¢ 16 ner.

1.9 Jlexkuma Ne9 (1 4.)

Tema: Haka3anue 3a npecTynjieHUs IPOTHUB COOCTBEHHOCTH.

1.9.1 Bonpochl JieKIUM:

1. Haka3zyemMoCTh UMYIIIECTBEHHBIX MPECTYIICHUN MPOTUB COOCTBEHHOCTH.
2. OcHoBanus auddepeHnranui OTBETCTBEHHOCTH 3a XHUIIEHUS U JpyTrue
MPECTYIUICHUS IPOTUB COOCTBEHHOCTH.
1.9.2 Kpartkoe comep:kaHue BOIPOCOB

1.Hakaszyemocms umyujecmeenHvlx Npecmynienuti npomue co6CmeeHHOCHU.

I'maBa 21 YK P® Hocut na3zBanue "llpectyrieHus mpoTHB COOCTBEHHOCTH'.
OxpaHa COOCTBEHHOCTH OT MPECTYIMHBIX IMOCATATENLCTB SIBJISICTCS OJIHOM W3 3ajay
VYT0om0BHOTO KO/EKCA, 3aKPEIJIEHHBIX B CT. 2. 3HAU€HHUE YTOJOBHO-IIPABOBON OOPHOBI
C TPECTYIJICHUSAMH TPOTUB COOCTBEHHOCTH OOYCIOBJICHO TIPEXKAEC BCEro UX
KPUMHUHOJIOTUYECKON XapaKTEPUCTUKOM. Cpenu BCEX MPECTYILICHUH,
3aperucTpupoBaHHbIX B Poccuiickoit denepanuu 3a NOCIeAHNUE TOAbI, YICIbHBIN BEC
MPECTYIUICHWA TMPOTUB COOCTBEHHOCTHM cocTaBisieT okono 60%. I'maBa o
MPECTYIUICHUSIX JAHHOM Tpynmbl pacnojoxkeHa B Kojaekce HEMOCpeICTBEHHO 3a
pa3denoM O TMPECTYIUICHHSX MNPOTUB JUYHOCTH. COINIACHO COBPEMEHHOMY
MPEACTaBICHUI0O O CHUCTEME COIMAIBHBIX IIEHHOCTEH, TpPaBO COOCTBEHHOCTH
pacIleHUBAEeTCsl KaK Ba)KHEHIee M3 COLUMaNbHBIX Onar audHoctd. CremoBaTeNnbHO,
MOCATaTeNIbCTBAa Ha ATO OJlaro SIBJISIOTCS, B IIUPOKOM CMBICIIE, TTOCATATeIbCTBAMUA HA
JIMIHOCTD.

OOmiecTBEHHAs] OMACHOCTh XWINEHHM Yy)XKOTO0 HMMYIIECTBa (OCHOBHAs TpyIIa
MPECTYTUICHU IPOTHUB COOCTBEHHOCTH) OTIPEACIISIETCS eIlle U TeM, YTO B CBOCH Macce
OHM BHOCST JI€30pPraHU3alMI0 B DSKOHOMHUYECKYIO KWU3Hb CTpPaHbl, CO3/IAt0T
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BO3MOKHOCTH JIJI TAPa3UTHUUECKOTO 00OTAlIEHUsI OJTHUX 3a CUET JPYTUX, HETaTUBHO
BIIUSIIOT HA HEYCTOMYMBBIX UJIEHOB 00IIECTBA.

[Ipectymienuss mpoTHUB COOCTBEHHOCTH MPUMBIKAIOT, C OJHON CTOPOHBI, K
MPECTYIUICHUSIM TMPOTUB JIMYHOCTH, C JAPYrod - K TMPecTyIUIeHHsIM B cdepe
SKOHOMUYECKOU JeArenbHOCTH. Pasmemenue 1. 21 B pa3g. VI Bmecte ¢
MPECTYIUICHUSIMU B cepe SIKOHOMUUECKON JeATENbHOCTU U MPECTYIIEHUSIMU MIPOTUB
MHTEPECOB CIIYObl B KOMMEPUECKUX M MHBIX OpTraHU3allUiX OTBEYAET TPEOOBAHUSIM
opuanueckod TexHuku. Ho 53To Henmb3st paccMmarpuBaTh Kak (OpMHUpOBaHHE
HeKoToporo "HaapoaoBoro" oOwvekTa. Kaxkmas w3 3TUX rpynn MPEeCcTYIUICHUH UMeeT
CBOM POJIOBOI 00BEKT, 0003HAUCHHBIN B HA3BAHUH TJIABHI.

[Ipectynnenuss nOpoOTUB COOCTBEHHOCTH 1O TPaAWIMM HA3bIBAIOT €Il
MMYUIIECTBEHHBIMU TPECTYIUIEHUsIMU. VIMEHHO Tak Ha3bIBAJIUCh OHU B 3arojOBKax
COOTBETCTBYIOUIMX TIJIaB YTOJOBHBIX KojAeKcoB 1922 r. u 1926 r. Oba nousaTus
MPUHATO CUUTATh WJICHTUYHBIMHU, MOCKOJBKY OOJIBIIMHCTBO MPECTYIUIEHUN MPOTUB
COOCTBEHHOCTH HMMEIOT CBOUM IpeAMETOM uMylecTBo. OAHako Ha3BaHUE TJIaBbI
"[Ipectymenuss npotuB coOcTtBeHHOCTH' B Kojaekce 0ojee yMECTHO, MOCKOJBKY
COJIEPKUT MPAMOE yKa3aHHe Ha 0OBEKT IMpecTyIuieHui, a cuctema OcoOeHHOI yacTu
Koznekca noctpoeHa B OCHOBHOM IO NMPU3HAKY POJOBOIO 0OBEKTA.

Boeinensis mpecTymiieHus: MPOTUB COOCTBEHHOCTH B CAMOCTOSTEIBHYIO TJIABY,
3aKOHOZATeNb HE IaeT onpeesneHus ux oobmero noudarus. [lo-BuaumMomy, B 3TOM HET
oco0oil HeoOxomumocTH. JlaBaeMble B y4eOHOM JUTEpaType OINPEACICHUs, IO
CYILIECTBY, CBOASTCS K TOMY, UTO 3TO JIEIHHUS, MOCATAIONIME HA COOCTBEHHOCTh KakK
O0OBEKT MPECTYIUICHHUS], T.€. MPUUUHSIOLUIUE Bpel JaHHOMY OOBEKTY HIIM CO3ZArolIue
yrpo3y €ro nmpuuMHeHus. Takum oOpa3oM, B caMOM Ha3BaHUU TJIaBbl COAEPIKUTCS
yKa3aHUE€ Ha Kpyr ACSHUMN, COCTABJISIOLIMX COJAEpKaHWE 3TOro noHsatus. Ocrtaercs
JULIb OMNPEAENIUTh COOCTBEHHOCTh KaK pPOJOBOM OOBEKT HA3BAaHHOM TpYMIIbI
MPECTYILICHUM.

B TakoM kauectBe COOCTBEHHOCTh XapaKTepHU3yeTCs KaK OOILECTBEHHBIE
OTHOIIeHUsI B cdepe pacrpesiesieHrss MaTepuaibHBIX Onar, NMpeaHa3HAYeHHBIX IS
WHAUBUAYaJIbHOTO WJIH KOJUIEKTUBHOTO MNOTpeOJieHHs JMOO ISl OCYLIECTBICHHUS
ITPOU3BOJCTBEHHON ACATENBHOCTH. B Hayke yroJoBHOTO MpaBa CyLIECTBYET MHEHUE,
YTO XHUILIEHUS HApYyWIAIOT TAKXKE W OTHOIICHWS MO MPOU3BOACTBY MaTepUaTbHBIX
Osiar. OJIHaKO 3TH OTHOILIEHHUS HapyILIAlOTCs, BO-MEPBBIX, HE BCETr/a, BO-BTOPBIX, HE
HEMOCPEACTBEHHO XMIIEHHEM. PacnpenenuTenbHble OTHOIIEHUS HapyIIarOTCs
MMYUIECTBEHHBIMU ~ TNPECTYIUICHUSIMM KaK B CBOEH JAUMHAMUKe (Mpolecc
pacrpesiesieHus), TAK U B CTaTHKe (KOHEYHBIH MOMEHT pacHpeiesieHUs, COCTOSHUE
MIPUHAJICKHOCTH, "TIPUCBOCHHOCTH" MaTEepHATBHBIX OJiar, o0JagaHue UMH).

B HOpManbHBIX OTHOHIEHHSIX COOCTBEHHOCTH OJIHA CTOpPOHA (COOCTBEHHUK)
BIIQJICET, MOJIB3YETCS, PACIOPSDKACTCS HMMYILIECTBOM MO CBOEMY YCMOTPEHHIO, a
apyras cTopoHa (HECOOCTBEHHHK, T.€. OCTaJbHBbIE JIUIA) HE MpPEMSITCTBYET €My B
3TOM, B COOTBETCTBUU C YEM IEPEX0]l UMYILIECTBA OT COOCTBEHHUKA K APYrOMY JIUILY
MPOUCXOAUT TOJILKO MO BOJE€ coOCTBeHHUKA. Kaknas kpaxka U BCAKOE JApYyroe
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MPECTYIUICHHE TPOTUB COOCTBEHHOCTH MPEACTABIISIIOT OOIIECTBEHHYIO OMACHOCTD,
MOCKOJIbKY HapyLIaloT yKa3aHHbIE OTHOLIEHUSI.

B3 Ha coOOCTBEHHOCTH B pOJIM O0BEKTA MPECTYIJICHUS KaK Ha OOIIIECTBCHHBIC
OTHOIIICHUSI TIO3BOJISIET TMOHSATh, IMOYEMY OIACHOCTh KaXJIO0r0 HMMYIIECTBEHHOTO
MPECTYIUICHUS] HE MOKET OINPEAENSIThCSA TOJIBKO pa3MEpPOM MaTepHalIbHOro yuiepoa,
NPUYMHEHHOTO coOcTBeHHUKY. Hampumep, kpaka M3 KapmMaHa KoOIIelbKa C
HEOOJBIION CYyMMOM JEHEr He MPUYUHSET 3HAUUTEIHbHOTO yiiep0a UMYIECTBEHHBIM
uHTepecaM noteprenuiero. Ho takas kpaxa 0oOIIECTBEHHO OIMAcHa, MOTOMY YTO OHa
MPOTHUBONPABHBIM O0pa30M HapyIIAeT YCJIOBHS PEaqu3aldd OXPaHSEMbIX 3aKOHOM
OOLIECTBEHHBIX OTHOIIEHUN cOOCTBEHHOCTH. CKa3aHHOE OTHOCUTCS M K TEM CITy4asiM,
Korga COOCTBEHHMK BOOOIIE HE HECeT MarepuaibHOro ymepba (kpaxa
3aCTPaxOBAHHOI'O UMYIIECTBA, HECOKOHYEHHOE XHUIIEHUE).

B cyne6Hol mpakTuke BCTpEUAIOTCs CIy4yau OCYKICHHUS 32 XUILEHUE UMYIIEeCTBa
y JIdIa, KOTOpOE€ MPHOOpPENo ero HEmpaBOMEPHBIM IyTEM, Hampumep, J0OBLIO B
pe3ynbrare OpakOHbEpCTBA WM CKYIKH KpaJE€HOro, KyMWIO Ha JOXOAbl OT
HE3aKOHHOTO TMPEANPUHUMATENbCTBA, KOHTpabaHAbl, oOOMaHa TMOTpeOuTeneH,
MOXUTWJIO y JPYroro coOcTBeHHUKa. HakazaHue BMHOBHOIO B TaKOM XHWIICHUH HE
O03HA4yaeT, 4YTO TOCyJapCcTBO OepeT NoJA 3allUTy HHTEPEChl HEmpaBOMEPHOTO
coOctBeHHUKa. HakazaHue HEOOXOAMMO HMMEHHO NOTOMY, YTO JHO0O€ XWIIECHHE
HapyliaeT ooOuue A BceX COOCTBEHHHMKOB YCIIOBUS pealli3allMy MPUHAIIEKAIIUX
UM UMYIIIECTBEHHBIX IPaB.

Jlerko 3aMETUTh, YTO MEXaHU3M HapyIIEHUs OTHOIIEHUH COOCTBEHHOCTH B
o0IIKX YepTax OJWHAKOB MPHU MOCATATENbCTBAX Ha 00y (hOpMy COOCTBEHHOCTH U
COBEPIICHHBIX JIFOOBIM CTIOCOOOM M3 YMCJIa Ha3BaHHBIX B cTaThiax 1. 21 VK.

B mpecrymieHusix nOpoOTHB COOCTBEHHOCTH HEMOCPEACTBEHHBIE OOBEKTHI
OTJICIPHBIX BHUJOB TMOCATATENLCTB (Kpakw, MOIICHHHYECTBA, Tpabexa u T.1.)
COBMIANAIOT C POAOBBIM. Henb3si Mpu3HATH yHayHBIM MPEAJIOKEHUE OTICIBHBIX
aBTOPOB paccMaTpuBaTh B KadeCTBE HEMOCPEACTBEHHOTO OOBEKTAa KOHKPETHYIO
dbopMy  COOCTBEHHOCTH, ONpPENEIIEMYI0  MPUHAAJICKHOCTHIO  MOXHUIIICHHOTO
MMYILECTBA: '"TOCYAApCTBEHHAs, KOONEpaTHWBHAs, 4YacTHas COOCTBEHHOCTH"*(489);
"ToCyIapCTBEHHAsI, YacTHAs, MyHUIIMIIATbHAsS COOCTBEHHOCTh JHOO COOCTBEHHOCTH
OTACNBHBIX  opranuzanuii"*(490). BeigeneHue HEMOCPEACTBEHHOIO  00BEKTa
1enecoodpasHo, Korjaa ApoOJeHUe poAOBOro 0ObEKTa Ha COCTABHBIE AIEMEHTHI UMEET
IOpUJIMYECKOE 3HadeHue. B JaHHOM cilyyae 3TO HEJOMyCTUMO IOTOMY, YTO
Konctutynus P® mpososriacuia paBHyO 3aluTy JHOObIX (OpM COOCTBEHHOCTH.
[ToaTomMy nnst kBamuUKAIMKM KPaKd, TPUCBOCHUS, MOIIIEHHUYECTBA U TP. HE UMEET
3HAaueHus, K Kakoi (opme COOCTBEHHOCTH OTHOCHUTCS IMOXUILIEHHOE HMYILECTBO.
IInenym BepxoBaoro Cyna P® B nocraHoBineHuum ot 25 ampens 1995 r. "O
HEKOTOPBIX BOMPOCAX MPUMEHEHUs CyJaMH 3aKOHOJATeNIbCTBa 00 OTBETCTBEHHOCTH
3a TPECTYIUIEHHWS TMPOTHB coOcTBeHHOCTH' ykazan: "[lockonbKy 3akoH He
npenycMaTpuBaet... nuddepeHuanum OTBETCTBEHHOCTH 3a 3TH MPECTYIUICHHUS B
3aBUCUMOCTH OT (HOpMBI COOCTBEHHOCTH, OIPECICHHEe TaKOBOW HE MOXKET
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paccMaTpuBaThcsl 00SI3aTENBHBIM  DJIEMEHTOM  (DOPMYITUPOBKH OOBUHEHUS JIUIIA,
MIPUBJICYEHHOTO K YTOJIOBHON OTBETCTBEHHOCTH " *(491).

Henp3a cuurtaTh HEMOCPENCTBEHHBIM OOBEKTOM MPECTYIICHUS CYyOBEKTHBHOE
MpaBo COOCTBEHHOCTH, UHAUBUIY AJIbHBI UMYIIECTBEHHbIN UHTEepec. C TOUKU 3pEHUS
TEOPUHU YTOJOBHOTO IMpaBa OOBEKTOM IMPECTYIUICHUS HE MOXKET OBITh MPaBO HU B
OOBEKTUBHOM, HH B CYOBEKTHMBHOM cMbIcie. Takas pojiab OTBOAMTCS TOJIBKO
oOLIeCTBEHHBIM OTHOLIEHUSIM. [IpaBo cOOCTBEHHOCTH HE MpEKpaIlaeTcs B pe3yjbTaTe
XMILIEHUS BEIlU, KOTOPYI0 COOCTBEHHUK MOYET UCTPEOOBAaTh U3 UY>KOT0 HE3aKOHHOTO
BIIQJICHUA U Jaxe OT Jo0pocoBecTHOro mpuodperarens (cr. 235, 301, 302 T'K). Ha
MpaKTUKEe NpU3HAHUE HWHIUBUIYAJbHOTO HMYIIECTBEHHOIO HHTEpeca OO0BEKTOM
NPECTYIUICHUs] TPUBOIUT "B  TYMHUK', TIOCKOJIBKY HE TIO3BOJSET CUYUTATh
MPECTYIICHUEM MPOTUB COOCTBEHHOCTH YMOMSIHYTBHIE BBIIIE CUTYyallMH, KOTAa 3TOT
uHTepec b0 BOoOIIe HE CTPaJaeT, TUOO0 HE MOJICKUT MMPABOBOM 3aIIIUTE.

Hakonen, ciegyer OTMETHTb, YTO HE SIBISIETCS HEMOCPEICTBEHHBIM OOBEKTOM
MOXUIIAEMOE UMYIIECTBO, KOTOPOE B MPECTYIJICHUSAX MPOTUB COOCTBEHHOCTU UIPaeT
poiib MpeAaMeTa MocAraTeNbcTBa (MOHATHE HMMYLIECTBA PAaccMaTpUBACTCS HIKE).
3aKOHBl  JIOTUKA HE TMO3BOJSIOT CYUTaTh  HEMOCPEACTBEHHBIM  OOBEKTOM
MPECTYIUICHUS] 4YTO-TU00, KpOME OOIIECTBEHHBIX OTHOUIEHUM, MOCKOJBbKY OHH
COCTaBJISIFOT OOIIMI U POOBBIE OOBEKTHI BCEX MPECTYIUICHUH.

Hexoropsie u3 mnpecTymieHui, npeaycMoTpeHHblXx 1. 21 VYK, sBiasgrorcs
IBYOOBEKTHBIMH. DTO XapaKTEpHO B MEPBYIO OuepeAb ISl MPECTYIUICHUH MPOTUB
COOCTBEHHOCTH, CBA3aHHBIX C MPUMEHEHWEM HACWJIMS: HACWIBbCTBEHHBIN rpabex (II.
" u. 2 cr. 161 VYK), pazb6oit (ct. 162), BeiMorarensctBo (cT. 163), yron
TPAHCIOPTHOTO CPEACTBA C MpUMeHeHHeM Hacwius (m. "B" 4. 2 u 4. 4 cT. 166). B
HACWJIBCTBEHHBIX MMYIIECTBEHHBIX MPECTYIUICHUSX OCHOBHBIM OOBEKTOM SIBIISICTCS
COOCTBEHHOCTbh, a JIONMOJIHUTEIBbHBIM - JIMYHOCTh MOTEpHeBuIero. BoiaeneHue
OCHOBHOT'O HEMOCPEACTBEHHOIO0 OOBEKTa MPOBOAUTCS HE MO CTENEHU 3HAYUMOCTH
OXpaHseMbIX Oyar (JUYHOCTH B 3TOM CMBICIIE BaXKHEE), a MO CBSI3U C POJOBHIM
00BEKTOM.

M B HEHaCHJIbCTBEHHBIX MPECTYIJICHUSIX MPOTUB COOCTBEHHOCTH MHOI/IA MOKHO
OOHapYKUTh TONOJHUTENbHBIN 00bEKT. Tak, B cOCTaBe KpaXK ¢ MPOHUKHOBEHHUEM B
KUJIUIIE JOTIOTHUTEILHBIM OOBEKTOM SIBIISIETCS. HEIPUKOCHOBEHHOCTD JKWJIMINA, a B
COCTaBE€ YMBIIIJIEHHOTO YHUUYTOKEHHUS U MMOBPEXKACHUS UMYIIECTBA, COBEPIIEHHOTO
MyTEM [MOJHKOra, B3pblBa WJIM HMHBIM OOLICOMACHBIM CHOCOOOM, OOIlEeCTBEHHAs
0€301acCHOCTb.

Heo6xoauMo 3ameTuTh, 4TO OO0JBIIOE YMCIO0 HOPM B Apyrux riaBax YK mmeer
JOTIOTHUTENbHBIM O0BEKTOM (00s3aTENbHBIM WM (aKyIbTaTUBHBIM) OTHOLICHHUS
coOctBeHHOCTH. (CrnenoBaTeiabHO, YrOJOBHO-IIpaBOBasi 3allluTa COOCTBEHHOCTHU
OCYILECTBIIACTCS U IMyTEM IPUMEHEHHUS 3TUX HOPM.
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2.0cHosanus ouggepenyuayuu OmeemcmeeHHOCMU 3a XuujeHus u opyaue

npecmynjenusl npomue cobcmeennocmi.

Baxneimmm ocHoBaHueM audQepeHIuanuyu yroJloBHOW OTBETCTBEHHOCTH 3a
XMIIEHUS 4YYXXOTO MMYIIECTBAa SBISETCA MEXaHU3M [pPUYMHEHUs yliepda
OTHOILEHUSIM COOCTBEHHOCTH.

MexaHu3M MNpUYMHEHHS - OSTO OMNPEICNICHHBI CIOCO0  COBEPIICHUS
npecTyIuieHus Kak (popma OOIIECTBEHHO OMACHOTO JesHUs. B HEero He BKIIIOYAIOTCS
JEUCTBHUS 1O MOATOTOBKE U COKPBITUIO MPECTYIUICHHUS.

Crioco0 coBeplIeHUs MPECTyIUIEHUs oOmpeaenseT (GopMy XHUIIEHUS 10
nerctByromemy YK. MIMeHHO cmoco® coBepilieHHs XWINEHUS SBJISETCS Haubosee
MPUEMIIEMbIM OCHOBAaHUEM BbIJIeTIEHUS (POPM XMILIEHUS B 3aKOHE.

BonpmmHCTBO  hopMOOOpa3yroONMX CrnocoOOB XHINEHWS caMH TI0 cebe
MpeanosaraloT MHOrooOpa3ue NPUEMOB, METOJIOB U3BATUA UMyllecTBa. B
3aBUCUMOCTH OT 3TUX CIIOCOOOB U KBATU(PUIIUPYIOTCS JESHUS BUHOBHOTO IO TOW WM
MHOM YacTH (IMyHKTY) COOTBETCTBYIoIIEeH ctaTbu OcobenHoit uactu YK.

KBamudumupytonme  npu3Hakd  HEKOTOPhIX  (HOpPM  XUIIEHUS  «C
MPOHUKHOBEHHEM B MHOE XPAHWJIHUIIE» U «C NMPUIMHCHHEM 3HAYUTEIBHOTO yIiepOa
rpaXXIaHUHY» HE OTBEYAIOT TPEOOBAaHUSAM ONPENEICHHOCTH, OJHO3HAYHOCTH; HUX
YCTaHOBJIEHUE (ONpPENEICHNE) 3aBUCUT OT MHOYKECTBA OLIEHOYHBIX MOMEHTOB. OJTO
NPUBOJUT K HAapYLIEHUIO MPHUHIUIIOB CyOBEKTUBHOIO BMEHEHMSI U PaBEHCTBA BCEX
nepes 3aKOHOM U CYJIOM.

Konctpykuus cr. 161 VK, xorna HacuiIbCTBEHHBIN TrpadeXx MNpeayCMOTPEH
JUIIH B Ka4eCTBE KBAIM(UIIMPOBAHHOTO COCTAaBa, HE MO3BOJIsACT AU(PHEpEHIIMPOBATH
OTBETCTBEHHOCTb 32 HACWJIBCTBEHHBIM TIpabeX, COBEPUICHHBIH MpU APYTUX
KBapuImpyrommx oocrosrenscTBax. [loaToMy cyiiecTByeT HE0O0XOIUMOCTh
BBIJICJICHUS HACWJIBCTBEHHOro rpalexa B OTHEIbHBIA COCTaB, 4YTO OyzAer
crocoOcTBOBaTh Oosiee TryOokoi nuddepeHmanuy OTBETCTBEHHOCTH M OOJBIICH
yHU(PUKAINUY KBATA(DUITMPYIOMIMX TPU3HAKOB BCeX (POPM U BUJIOB XHILIEHUH.

Hucnozummmst ct. 164 YK mnpemsitctByer nuddepeHIMayy  yroloBHOM
OTBETCTBEHHOCTH IO CIIOCOOY COBEPIICHUS MPECTYIUICHHUS, IO3TOMY €€ MpearaeTcs
UCKII0UnTh U3 raBsbl 21 YK.

B cr. 221, 226, 229 VYK TepMuH «XUIIEHHE» TIpejlaracTcs 3aMEHUTh
TEPMUHOM «HE3aKOHHOE 3aBJIa/ICHHUE», MOCKOJIbKY B POCCUMCKOM YTOJIOBHOM IIpaBe
«XUIIEHUE» TPATUIIMOHHO O3Ha4YaeT KOPHICTHOE UMYIIIECTBEHHOE MOCATaTeNbCTRO.

JleficTByIOIMM 3aKOHOM He oOecmeunBaercs 3(dekTuBHass 60ppda C TaKUM
OTNacHbIM KOPBICTHBIM MOCSTaTeIbCTBOM Ha COOCTBEHHOCTb, KaK HENPaBOMEPHOE
3aBJIaJICHE aBTOMOOMWIJIEM WJIM WHBIM TPAHCIOPTHBIM CPEACTBOM 0€3 LEIU XUIICHUSI.
lenp mnocsrarenbCcTBa JOJKHA YCMAaTpUBATBCS K3 XapakTepa COBEPUIEHHOTO
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BUHOBHBIM. Jlns OGonee TOUHONM U  OOOCHOBAHHOW KBaTM(UKAIUKM  TaKUX
MOCSTaTeIbCTB HA COOCTBEHHOCTh HEOOXOIMMO U3MEHUTH HOPMY 3aKOHa.

CoBpemenHass  nuddepeHumanus  yroloBHOM  OTBETCTBEHHOCTH  3a
MOCATaTENbCTBA HA COOCTBEHHOCTh OTIMYAETCS CIEAYIOMIUMH MPU3HAKAMH.

Huddepennuanyss OCHOBaHa Ha YyudeTe pa3HOM CTeneHu OOIEeCTBEHHOM
OMACHOCTH  JIOTIOJIHUTEIBHBIX  OOCTOSATENbCTB, KOTOPHIMH  COMPOBOXJAI0CH
COBEpILICHUE MPECTYIJICHUS. ODTH OOCTOSTENbCTBA, B CBOIO OdYepelb, 00pas3yroT
HECKOJIBKO CaMOCTOSITENIbHBIX TPYMI: a) 00CTOSTENbCTBA, B OCHOBE KOTOPBIX JiexKat
O0COOEHHOCTH (JOTIOJHUTEIbHBIC XapaKTEPUCTUKN) NESAHUS (COBEPIICHHUE KPaXu W3
OJIeX/Ibl, CYMKH WJIM JAPYrol py4yHOM KAy, HaXOAMBIIMUXCS HPHU MOTEPHEBIIEM,
COBEpIICHUE Kpaku u3 HedTenpoBoAa, HEPTEMPOMYKTONPOBOAA, Ta30MpPOBOJA,
KPYIHBII U 0CcO00 KpPYHHBIM pa3Mepbl COBEpIICHHUS JesHUS); 0) 0OCTOSTENbCTBA,
OTHOCSIINECS K OCIEACTBUAM JIeIHUS (3HAUUTENbHBIN yiiepd rpaXxIaHuHy, TSKKUNA
Bpel 370pOBbIO, MMYILIECTBEHHBIH yIIepO B KPYNMHOM pa3Mepe, 0co00 KpPYIHBIN
yiiep0, YHUUYTOKEHUE, [opya WK pa3pyluleHHe IPeIMETOB WiIH JOKYMEHTOB, CMEPTh
YeJloBeKa WM HHbIE TSKKHE TOCIEACTBHS); B) OOCTOSTENBCTBA, CBSI3aHHBIE CO
CIOCOOOM MPECTYMHOIO MOCATaTeNbcTBA (MPOHUKHOBEHUE B MOMELICHHUE, >KUIIUIIE
WU XpaHUJUIIE, NMPUMEHEHUE HACWIWS WU Yrpo3bl, NMPUMEHEHHE OPYXKUS WU
CPEICTB, WHCIOJb3YEMbIX B KAuyeCTBE OpPYXUS, B3PbIBbI, IMOJKOTH U UHBIE
0011Ie00NacHbIE CIOCOOBI); ') 00CTOATEIBCTBA,

OOCTOATENBCTBA, OTATUYAIOIINE OTBETCTBEHHOCTH 3a IPECTYIUICHHWS IPOTHB
COOCTBEHHOCTH, Pa3HOOOpa3HbI W YACTO TOBTOPSAIOTCS B paMKax pPa3HBIX COCTABOB
npectymiennid. Cienyer OTMETUTh, 4To Tipodieme auddepeHnnan 3aKOH0aTeNb B
MOCJICHAE TOJBl  CHOPABSAJIMBO  yACNSIECT IOBBIIIICHHOE BHUMAaHHE, XOTS
3aKOHOJIaTeJIbHBIE HOBEJUIBI yIauHbI 1aJIeKO HE BCETa.

IIpy omucaHuWM MOCATAaTEILCTB Ha COOCTBEHHOCTHh 3aKOHOJATEIh HCITOIB3YET
CIICYIOMNE BHIABI OOCTOSATEILCTB, KOTOpBIC OOYCIOBIMBAIOT IMPUMEHEHHE OoJjee
KECTKOU yTOJOBHON OTBETCTBEHHOCTH.

Kpanudunupyromnme npu3Haku:

- COBEpIICHUE MPECTYIUICHUS TPYMION JIMI[ MO0 MPEABAPUTEIHLHOMY CrOBOPY
(m "a" 4.2 cT. 158, u. 2 ¢T. 159, u. 2 c1. 160, 1. "a" 4. 2 cT. 161, 4. 2 cT. 162, . "a"
4.2 cT. 163, m. "a" 4. 2 cT. 164 (COBMECTHO C MPU3HAKOM OPTraHW30BAaHHOI TPYMIIbI),
m "a" 4. 2 cT. 166 YK PD);

- COBEPIICHHE MPECTYIUICHUS C HE3aKOHHBIM IMPOHUKHOBEHHEM B JKUJIUIIIE,
nomMenieHue oo uHoe xpanunuie*(923) (m. "6" 4. 2 c1. 158 (coBeplilieHHe Kpaxku C
HE3aKOHHBIM MPOHUKHOBEHHEM B TOMEIICHHE JIMOO MHOE XpaHWIHIIe), m. "B" 4.2
ct. 161 YK PD);

- COBEpIICHHE TMPECTYIUICHHS C TPUYHHEHHEM 3HAYUTEIBHOTO Yyiepoa
rpaxkaaHuny (1. "B" 4. 2 cT. 158, 4. 2 c1. 159, 4. 2 c1. 160 YK P®);

- COBEpIICHWE KpaXd W3 OACKIBI, CyYMKH WJIH JAPYrod pyYHOW KJIaiw,
HaXOJUBIIMXCS TpH noTepresiieM (m. "t" 4. 2 cT. 158 YK P®D);
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- COBEpUICHUE MPECTYIUIEHUS C NPUMEHEHUEM HACWIMs, HE OMAaCHOro s
KU3HH WU 370pPOBbs, TUOO C yrpo30il MpUMEHEHHUs Takoro Hacwiaus (m. "t 4.2
cT. 161, m. "B" 4. 2 cT. 166 YK PD);

- COBEpIIICHUE MPECTYIUICHUS ¢ MpuMeHeHrneM Hacwius (1. "B" 4. 2 ¢1. 163 YK
P®);

- COBEpIIEHUE MPECTYIUIEHUs] B KpynmHOM pa3mepe (. "a" 4.2 ct. 161, m. "r"
q.2cT. 163, 4. 2 cT. 165 YK PD);

- COBEpILICHHE NPECTYIUICHUS C NPUMEHEHUEM OpPYXHS WIM IPEAMETOB,
HCMOJIb3yEMBIX B KauecTBe Oopyxus (4. 2 cT. 162 YK PD);

- COBEpIIECHUE MPECTYIUICHUs OpraHu30BaHHOUN rpynmoi (m. "a" 4.2 cr. 164
YK POD);

- COBEpILICHHE TNPECTYIJICHUS, TMOBJEKIIEe YHUUYTOXKEHUE, TOpUy WIH
paspylieHre MPEAMETOB WM JTOKYMEHTOB, UMEIOIIUX O0COOYIO IEHHOCTH (1. "B" 4. 2
ct. 164 YK PD);

- COBeplLICHHE AEsHHS, NPUYMHUBLIETO MMYIIECTBEHHBIN yIiepd B KpyHmHOM
pazmepe (4. 2 ct. 165 YK PD);

- COBEpIICHHE MPECTYIUICHUs U3 XYJIUTAHCKUX MOOYyxaeHui (4.2 ct. 167 YK
P®);

- COBEpIICHHE MPECTYIJICHUS IyTEeM T[OJKOra, B3pblBa WIH HHBIM
obmreonacHeIM criocodom (4. 2 ct. 167 YK PD);

- COBEpIICHUE MPECTYIUICHHs, TMOBJEKIIEEe MO HEOCTOPOKHOCTU CMEPTH
YyeJI0BeKa WJIM MHbBIC TSHKKKE nocneAcTBus (4. 2 cT. 167 YK P®D).

Oco060 kBanupUIUPYIOITHE TPU3HAKH:

- COBEpUIECHUE Kpa)kh ¢ HE3aKOHHBIM IMPOHUKHOBEHHUEM B xuiumie (1. "a" 4. 3
ct. 158 YK P®D);

- coBeplleHHE pa300d C HE3aKOHHBIM MPOHUKHOBEHHUEM B IKUJIUIIE,
nomMernieHue auoo nHoe xpanwuiie (4. 3 cT. 162 YK PO);

- COBEpIICHHE Kpaxu u3 HepTenpoBoaa, HePTEHPOIYKTOIPOBOIA,
razonpoBoja (1. "6" 4. 3 c¢t. 158 YK P®);

- COBEpIIEHUE TPECTYIUIEHUs] B KpynmHOM pa3mepe (1. "B" 4.3 cT. 158, 4.3
cT. 159, 4. 3 ct1. 160, 4. 3 c1. 162 YK PD);

- COBEpUIECHUE MPECTYIUICHUS JUIOM C HCIOJIb30BAHUEM CBOETO CIIyKEOHOTO
noJjioxkeHus (4. 3 c¢t. 159, 4. 3 ct. 160 YK PD);

- COBEpIICHHE MPECTYIUICHUs] OpraHM30BaHHOM Tpymmou (m. "a" 4.3 cT. 161,
m "a" 9.3 ¢cT. 163, m. "a" 4. 3 cT. 165, 4. 3 cT. 166 YK PD);

- COBEpLIEHUE NPECTYIUIEHUS B 0c000 KpymHOM paszmepe (m. "0" 4.3 ct. 161
YK POD);

- COBEpIICHHME TMPECTYIJIEHUS B ULEIAX MOIYy4eHHs HMYIIECTBAa B 0C000
KpymnmHOM pazmepe (1. "0" 4. 3 cT. 163 YK PD);

- COBEpUICHUE MPECTYIUIEHUS C MPUYMHEHUEM TSKKOIO BpeAa 3J0pPOBBIO
norepresiiero (1. "B" 4. 3 c¢t. 163 YK P®);
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- COBEpIICHHE MPECTYIUICHUS], MPUUMHUBIIETO 0C000 KpymHbI ymiepo (m. "0"
q. 3 cT. 165, 9. 3 cT. 166 YK PD).

Oco0o0 kBanuduuupyrome npusHaku*(924):

- COBEpILIECHHE MPECTYIUIEHUs OpraHM30BaHHOM rpymmoi (1. "a" 4.4 cr. 158,
q.4 cr. 159, 49. 4 cT. 160, 1. "a" 4. 4 c1. 162 YK PD);

- COBEpIICHHE TMPECTYIUICHHS B 0CO00 KpymHOM pasmepe (m. "6" 4. 4 ct. 158,
9.4 c1. 159, 4. 4 cT. 160, 1. "6" u. 4 ct. 162 YK POD);

- COBEpUICHUE MPECTYIUIEHUS C MPUYMHEHUEM TSHKKOIO BpeAa 3J0pPOBBIO
norepresmiero (. "B" 4. 4 c¢r. 162 YK P®);

- COBEPILEHUE MPECTYIUIEHUSI ¢ TPUMEHEHNEM HACWINS, OMACHOIO ISl KU3HU
WJIU 3JI0POBbsI, TIUOO C YrpO30il MPUMEHEHHs Takoro Hacuius (4. 4 ct. 166 YK PO).

1.10 Jlexma Nel0 (1 4.)

Tema: IIpoGiemMbl oOXpaHbl HMYIIECTBEHHBIX TMPaB MOTEePHEBUIUX OT
npecTymJieHuii NpoTuB codcTBeHHocTH — 1 yac

1.10.1 Bonpochl Jekuuu

I. TlorepneBuminidi Kak OO0S3aTENbHBIA  BJIEMEHT OOBEKTUBHOW  CTOPOHBI
IPECTYIUICHUSI POTUB COOCTBEHHOCTH.
2. HckoBas u HeuckoBas (HOpMBI BO3MEIICHUS HMYIIECTBEHHOTO Bpea
MTOTEPIEBIIETO 3a CYET TOCYAAPCTBA.
1.10.3 KpaTkoe conep:kaHue BONPOCOB

1.Ilomepnesuwiuti kak 0b6s3amenvHblil d/leMeHn 00bEeKMUBHOU CIMOPOHbL
npecmynjieHusi R(pOmue cob6CcmeeHHOCmu.

CneuuanbHO O TOTEPIEBIIEM MPUMEHHUTENIBHO K MPECTYIUICHUSIM MPOTHUB
COOCTBEHHOCTH B HayKe roBopsT penko. Ho 3To He 03HaudaeT, 4To €ro HeT U OH He
ABJISIETCS. TTOJIHONIPABHBIM YYaCTHUKOM YIOJIOBHO-IIPABOBBIX OTHOLIECHMU. Kareropus
MOTEPHEBUIETO MPU COBEPUICHUU MPECTYIUIEHUI ATOW Pa3HOBUIHOCTH MOHUMAETCS
TaK IMHUPOKO, KaK TOJILKO BO3MOXKHO: TIOTEPIIEBIINM MOXKET OBITh U (PHU3UYECKOE JIUIIO
T000r0 MoJia, BO3PACTa, COLMUAIBHOTO TMOJIOKEHUS W JAPYIHMX XapaKTepUCTUK, U
IOpUJINYECKOE JIMLO, BKIIOYass rocygapcrBo. Kak mnpaBmiao, NOTEpHNEBIIMNA OT
MPECTYIUICHUS] MPOTUB COOCTBEHHOCTH SIBISETCSI COOCTBEHHMKOM WM 3aKOHHBIM
BJIAJIEbLIEM MMYIIECTBA WM MPaBa HA MMYILIECTBO; OJHAKO OH MOXET M HE MMETh
Takux MnpaB. Tak, NOTEPHEeBIINM, HApUMEpP, B pa300e WU BBIMOTaTeIbCTBE MOXKET
OBITH CIy4YallHBIN AEpKaTelb UMYIIECTBA WIM OJIU3KUH JIMIA, KOTOPOMY UMYIIIECTBO
MPUHAJICKUT HA MPAaBE COOCTBEHHOCTU WJIM 3aKOHHOTO BIIAJICHUS.

Cnenyet cornacuthcsi ¢ M.W. TpeTbsik, 4TO UHBIM JULIaM (HE COOCTBEHHUKAM U
HE 3aKOHHBIM BJIJIENIbIIaM) B OCHOBHOM MIPUUMHSETCS (PU3HUUECKUI Bpe.
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[IpobneMy moTepneBLIEro OT MPECTYIUICHUS B YTOJIOBHOM MPAaBE HEBO3MOKHO
PacCMOTPETH B OTPBIBE OT CTPYKTYPBI 3aKOHOAATEIBHOW KOHCTPYKIIMH, UMEHY MO
COCTaBOM TMPECTYIUIEHHsS. DTO OOCTOSTENBCTBO MOOYXAA€T HAC PAcCMOTPEThH
CHayajia psAJI BOIPOCOB IO TMOBOJY <«COCTaBa MPECTYIUIEHUS» BOOOIIE.
CroBoCcOUYETaHHE «COCTAB MPECTYIUICHUS» BIEPBHIC B MaTEPHAIILHOM yTOJIOBHOM
3akoHe ynotpebisieHo B 1996 rony. B yronoBHo-nporeccyaabHOM 3aKOHOIATENbCTB
oHO ucnoib30BaIochk panee B YIIK PCOCP 1960 roma (ct. ct. 5, 213, 22, 303,
309). IlpucyTcTByeT 3Ta TEPMHUHOJIOTMS M B HOBOM MPOLECCYaTbHOM 3aKOHE
(ct.22, Hanpumep.) OaHako, Kak crnpaBeninBo otMedaeT A.M. Boliko, yka3aHHBIN
TEPMUH HE SABJSETCSA «HOBBIM [JI MPABONPUMEHUTEIBHON MPAKTUKHA, POCCUHUCKON
(COBETCKOM) HayKH, TPaJAUIMOHHO W IIUPOKO OH AaHAIU3UPYETCS B Y4eOHOU
JTUTEPATYpE».

CocTaB mpecTyIUIeHUS OTHOCUTCA K II€HTPajIbHbIM Oa30BbIM MOHSITHUSIM
KJIACCUYECKOT0 YTOJIOBHOTO IPaBa, YTO MOPOKIAET MOCTOSIHHBIA MHTEPEC K HEMY.
[lo nmpobnemam cocTraBa MPECTYIUIEHUS B OTEYECTBEHHOM YTOJIOBHOM IIpaBe
COCTOSAJIACh OXUBJIEHHAs JUCKYCCHs, KOTOpas pa3BUBAJIACH [0 CIEAYIOIINM
HaIpaBlIeHUAM: «1) MMeeTcsl Ju OOIIMI COCTaB MPECTYIJICHUS WK PEeYb MOXKHO
BECTH TOJBKO O KOHKPETHOM COCTaBe; 2) YTO BKJIIOYaTh B IOHSTUE COCTaBa
MPECTYIUICHUS; 3) CUUTATh WIM HE CUUTATh COCTAB MPECTYIUIEHUS OCHOBAHUEM
YITOJIOBHOW OTBETCTBEHHOCTH». B CBfA3M C NMpUHATHEM YTOJOBHOrO Koaekca PO
1996 rona u B pe3ynbTaTe HAyYHBIX AUCKYCCUN MHOTHE PA3HOUTEHMS BO B3TJISAIAX
CHSTBI, B HACTOSIIIEE BPEMSI « HAyUHAsl MBICIb HAU[YNbIBAET HOBBIEC Y3KHE MECTa B
CBOMX MNPEKHUX MPEACTABICHUSAX», MMOITOMY MBI OIPAaHHYMMCS HCCIIEIOBAHUEM
HECKOJIbKUX CIIOPHBIX MPOOJIEM B paMKaX TEMbl UCCIIEI0BAHUS.

ITonq cocraBoM MpECTyIUIEHHs] B TEOPUM YrOJIOBHOIO IIpaBa IOHUMAETCS
COBOKYIMHOCTb  YCTQHOBJICHHBIX  YIOJIOBHBIM  3aKOHOM  OOBEKTUBHBIX W
CyOBEKTUBHBIX MPU3HAKOB, XapaKTEPU3YIOIHNX OOLIECTBEHHO OMACHOE JIESTHUE KaK
KOHKpeTHoe npectyrieHue. OCHOBHasI (YHKITUSI COCTaBa MPECTYIUICHUS - CITYKHUTh
OCHOBaHMEM  YTOJIOBHOW  OTBETCTBEHHOCTH,  «MOJIENbIO»  MPECTYIUICHMUS,
OTIPEAENATh IOPUANUECKUI (aKT, HOPOKIAIOUINI YTOJIOBHO-IIPABOBbIE OTHOLICHHUSI.
[Ipu3Haky cocTtaBa MPECTYIUIEHUS, B TOM YUCJIE M MPU3HAKU, XAPAKTEPU3YIOLIUE
MOTEPIEBUIETO, €CIM OHU BKIIOYEHBI B COCTaB, HMMEIOT YTOJOBHO-IIPAaBOBOE
3HadyeHue. O MecTe MOTEPHEBILIETO U MPU3HAKOB, XapPAKTEPU3YIOIIUX €TI0 B COCTABE
MPECTYIUICHUS], B JIUTEPAType BBICKA3aHbl pPA3MYHbIE MHEHHS. Mexay TeM Hux
MpaBUJIbHAs TPAKTOBKA MMEET BAXXKHOE HE TOJBKO TEOPETUYECKOE, HO U
MPaKTUYECKOE 3HAUCHUE.

[TorepneBmmii ¥ NOpPU3HAKK, €r0 XapaKTEPU3YIOIIME, HE COCTABJISIOT
ONPEIEIECHHOTO 3JEMEHTAa COCTaBa IMPECTYIUIEHUSA. OTH MPU3HAKA MOTYT
XapakTEepU30BaTh  pa3JIMYHbIE  DJIEMEHTBHl  (CTOPOHBI)  COCTaBa:  OOBEKT
MPECTYIUICHUS], 0ObEKTUBHYIO CTOPOHY MPECTYIIEHUs (0OCTaHOBKY MPECTYIJICHUS,
MpecTynHoe mnocieAcTBue). IIpu3Haku, XapakTepu3ylollue MOTEpHEBUIETO,
JOJIKHBI OTpaXkaThCsl (UM JO0JKHA CYILIECTBOBATh BO3MOXKHOCTh UX OTPaXEHUs!) B
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CyOBEKTUBHON CTOPOHE MPECTYIUICHHUS, B CO3HAHUU BHUHOBHOI'O, WHA4Y€ OHU HE
MOTYT OIpPEAENATh YCIOBHUS U PAMKU MIPECTYITHOTO U HaKa3yeMoro.

OTtnenbHble BOMPOCHI, KACAIOIIMECs MOTEPIEBIIEro, KOTOPhIE BO3HUKAIOT MPHU
paccMOTpeHUM OOBEKTa, OOBEKTHUBHON CTOPOHBI, CYOBEKTUBHOM CTOPOHBI
MPECTYIUICHUS MOJABEPTAIUCHh UCCIEAOBAHUIO HAMU U JIPYTUMH KPUMHUHAIUCTAMU
Ha CTPAaHMLAX OPHUIWYECKOW medaTtu B cepeauHe U B KoHIE 90-x ronoB 20 Beka.
N3noxxum HanboJsiee BaXKHbIE BBIBOJIbI 3TUX MCCIEA0BAHUM.

N3BecTHO, 4TO MpeCTyIHBIM MOCATATETLCTBOM Ha OXPaHAEMbIH 3aKOHOM OOBEKT
MPUYMHAETCS Bpell U MOTEepIEBUIEMY, OJJHAKO MEXaHU3M MPUYMHEHUS 3TOTO Bpeaa
nocyieJHEMY 4yepe3 O0OBEKT MPECTYIUIEHHUS] B TEOPUU YTOJIOBHOTO MpaBa JIOJKHBIM
oOpazoM He wuccinegoBaicsa. Mexay TeM mnpobiemMa yrojJoBHO-IIPABOBOTO
COOTHOIIEHUSI OO0BEKTa MPECTYIUIEHUS M TOTEPIEBIIET0 OT MPECTYIICHUS
MpEICTaBIseT HE TOJbKO aKaJIeMUYECKUd MHTepec. YUHUThbIBasg €€ Ba)KHOE
TEOPETUUECKOE M MPAKTUUECKOE 3HAYEHUE, B IOPUAMYECKON JuTepaType
MpeANpPUHIMANINCH TOMBITKYA OCBELEHUS 3TOM mpobieMbl B paboTax yueHbIX: b.A.
bmunnepa, B.K. I'muctuna, I1.C. Jlarens, H.K. Kopxxanckoro, b.C. Hukudoposa.
Bricka3aHHble Ha CTpaHUIAX MPABOBOW JIUTEPATYypbl CYXICHUS HE MO3BOJISIIOT
MPUNTHU K OAHO3HAYHBIM BBIBOJIaM JJIsl TEOPUU U MTPAKTHUKHU.

OTnenbHbIE CHEIHAIUCTHI MOJAraloT, YTO MOTEPIEBIINN - (U3MYECKOE JIHIIO,
ABIIIETCS YYaCTHHUKOM OOIIECTBEHHBIX OTHOILIEHUH, OXPaHSIEMBIX YIOJIOBHBIM
3aKOHOM, U BBICTYMAET HEMOCPEACTBEHHBIM OOBEKTOM IOCSTaTENbCTBA B PSIE
MPECTYIICHU TPOTUB JUYHOCTU. CyIIECTBYET U MPOTUBOMOJOXKHOE CYKIEHUE,
YTO TMOTEPIEBIINN: «UETOBEK-IMYHOCTh KaK TaKOBas... MOXKET BBICTYNATh B
KauecTBe MpeaMeTa, a He OOBbEKTa MpecTyIUIeHHs». JIMCKYCCHOHHBIM SIBIISIETCS
BOIIPOC O TOM, SIBJISIETCSI JIM TOTEPHEBIIUNA - IOPUAUYECKOE JULO OOBEKTOM
MPECTYMHOTO TMOCATAaTeNbCTBA: OJHU YYEHbIE OTBEYAIOT Ha JTOT BOIPOC
MOJIOKUTENBHO, APYTHE - OTpUIlaTelibHO, Pa30poc MHEHUN MO aHAIU3UPYEMOMY
BOIIPOCY U €ro ciabas TeopeTuyeckas 0aza MEIIalT 3aKOHOJATENI0 ONpPEIEINTh
YETKUE KPUTEPUU TMOTEPHEBIIET0O B YrOJIOBHOM 3aKOHE M COOTBETCTBEHHO
3aTPYyIHAIOT pabOTy MPAaBOIMPUMEHHUTENS [0 NPUMEHEHHUIO MaTepUaIbHOrO 3aKOHa
Ha TPaKTHKE.

AHanyM3 HOPM YrOJOBHOTO 3aKOHA, CHEHUAIbHOM IHUTEepaTypbl U CyAeOHOU
MPAKTUKU IO HMCCIEIYEMOMY BOIPOCY CBUIAETEIBCTBYIOT O TOM, YTO YTOJIOBHO-
MPaBOBYI0 CBSI3b  «OOBEKT TPECTYIUICHUS - TOTEpIEBIIMi»  Haubosee
1eIecoo0pa3Ho ONpPENeNuTh Yepe3 CTPYKTYpy OOLIECTBEHHOIO OTHOUIEHUS,
MOCTaBJIEHHOTO MO/ OXpaHy JEHCTBYIOIIETO YTOJIOBHOIO 3akoHa. Takod MyTh
YeTKO TIOKa3bIBAaeT MEXaHW3M MPUYMHEHHS Bpela OOBEKTY MpPEeCTYIUIeHHS WU
MOTEpIHEBLIEMY.

[Ipu coBepilieHUH TPECTYIICHUS] BUHOBHBI OKa3bIBAET BO3JICWCTBUE HA TE WU
MHBIE DJIEMEHThl OOIECTBEHHOTr0 OTHOWIeHUs. OHO MOXKET BBIPAXKAThCA B
NPUYMHEHUU OIPEACIICHHOr0 BpeJa YYacTHUKAM OOIECTBEHHBIX OTHOIICHUIN
(MpeanpusTUAM, YUYPEKICHUSIM, OpraHU3alMsIM JUOO0 OTACNIbHBIM TIpa)aaHam).
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[IpecTynmHUK MOXKET BO3JEKUCTBOBAaTH OJHOBPEMEHHO W HA JIPYTHM€ >JIEMEHTHI
OOIIIECTBEHHOTO OTHOIIICHMsI, HAlpUMEp, Ha TMPEIMEThl MaTepUATbHOTO MHpAa,
TyXOBHOTO MHpA, IO TIOBOAY KOTOPBIX MEXIy CYOBEeKTaMH CYIIECTBYET
omnpeelieHHas CBs3b. Hocurenb oXpaHseMbIX YTOJOBHBIM 3aKOHOM CYOBEKTHBHBIX
MpaB, UHTEPECOB - YUYACTHUK OOIIECTBEHHBIX OTHOIICHHWM - MEpel COBEPIICHUEM
OOIIIECTBEHHO OIMACHOTO TMOCATATeNhCTBA WJIM CO3JaHUSA YTPO3bl  TaKOTro
MOCATaTeIbCTBA BBICTYNAET KAaK OXPAaHSIEMBIA Yrpo30d NPUMEHEHUS HaKazaHUs
«cyOBekT». [locme Toro Kak MpecTyIyieHHE COBEPIICHO WIM CO3/1aHa yrpo3a ero
CoBepIIeHHs, Kak mpaBwibHO oTMmeudaeT b.C. HukudopoB, «3T0 OXpaHIEMBIH
MOCPEJCTBOM TPUMEHEHHUsI HaKa3aHusd NoTepneBiHii». C H3MEHEHUEM CcTaryca
HOCUTEIISI OXpaHSEMbIX 3aKOHOM Ojar M3MEHSEeTCS U XapakKTep CBsI3H,
CYIIECTBYIOIIEH MeEXAy CyObeKTamMu OTHOIIeHW. Tak, 10 COBEpIICHUs
MIPECTYIUICHUS 3Ta CBSI3h MOXKET OBITh JIMYHOM, OBITOBOM, MMETh MHOM XapakTep.
AKT NpecTyIHOro nocsraTeIbCTBa MPeodpa3yeT ee B CBsA3h KPUMUHAJIBHYIO.

['oBops 0 moTeprieBIIeM - YYaCTHHKE OOIINECTBEHHBIX OTHOIICHHM, OXpPaHIEMBIX
YTOJIOBHO-TIPABOBBIMH METOJIaMHU, 3aKOH MOApa3yMeBaeT, YTO UM MOXKET OBITh HE
TOJBKO (PU3UYECKOE JIMIIO. DTOT BHIBOJ BBITEKAET M3 aHalW3a YrOJOBHO-TIPABOBBIX
HOPM, B JTUCTIO3UIUSIX KOTOPBIX OTHOCUTEIBHO MOCTOSTHHBIE TPU3HAKHU MMOTEPIIEBIIETO
HCTIONBb3YIOTCS  3aKOHOJATENeM, KakK TMpaBWIO, [JIsi OINUCAHUA OOIIECTBEHHBIX
OTHOIIIEHUH, 3a HAPYIIEHUE KOTOPBIX MPETYCMOTPEHA YTOJIOBHAS OTBETCTBEHHOCTh. B
ONPENICNICHHBIX  CAy4YasX TMOTEPHNEBIIMKA HE HA3bIBACTCS, €ro OIpEeIICHUE
MPOUCXOJAUT Yepe3 BBISICHEHHE JPYTUX DJJIEMEHTOB, BXOASIIUX B OOBEKT
MPECTYILJICHHUS.

Tak, u3 Bcex crareit Ocobernoit yactu YK OobIiie moJOBUHBI COAEPIKAT COCTABBI
NPECTYIUIEHU, B KOTOPBIX HWHTEPECHl JIMYHOCTH, TO €CTh MOTEPIEBIIETO
(DU3UYECKOTO JIMIA, MOTYT BBICTYIIaTh HETOCPEICTBEHHBIM WJIU JOMOJHUTEIHHBIM
00BEKTOM IMOCITaTeIHCTBA, AHAJIOTUYHBIE COCTaBhI cojiepxkanuch U B YK 1960 rona.

3aKoHOJIaTeNlb MO-Pa3HOMY OTpa)kaeT JUYHOCTh MOTEPIEBIIETO, YbU HHTEPECHI
MOCTAaBJICHbl MOJi OXpPaHy YrOJOBHOTO 3aKOHA. B OJHMX ciydasix MepeuucisieT
dbuzmyeckue TPU3HAKA JUYHOCTH (MOJI - OHKCHIIMHA, MYXKYMHA; BO3paCT -
HECOBEPIIICHHOJICTHUM, MAJIOJICTHUM, HOBOPOXKICHHBIA PEOCHOK, JIMIIO, HE JOCTHUTIIIEE
YETBHIPHAAIATHA JIET), B JIPYTUX - YKa3bIBAET COLMAIbHBIC MPU3HAKU JIMYHOCTH, €€
MOJIO)KEHUE B CHUCTEME OOIIECTBEHHBIX OTHOIIEHUM (TOCYJapCTBEHHBIN JesATelb,
OOIIIECTBEHHBIN JeATENb, MPEACTABUTENbL BIJIACTH, MPOKYPOP, CYAbs, TPaXIaHUH,
aBTOp, H300peTaTenab, CBUJCTENIb, NOTEPIEBIINMA, HKCHEPT, BOCHHOCIY>KAIIUM,
BOCHHOIUICHHBIA, Ha4YaJlbHUK W T. 1.). B psme ciaydaeB 3aKkOH TOBOPUT, YTO
MOTEPIEBIINI MOXKET HAaxXOJUThCS B OECIOMOIIHOM, OINACHOM JUIsl JKU3HH,
OOJIE3HEHHOM W T.II. COCTOSIHUU WJIM MMETh C BUHOBHBIM POJICTBEHHBIC, CITy>KEOHBIE,
MaTepUualibHbIe OTHOLICHUS. DaKT HAXOXKJIEHUSA B YKAa3aHHOM COCTOSSHUU U
OTHOIIICHUS C BUHOBHBIM TMOPOXKIACT Yy TOCIEIHEr0 OO0S3aHHOCTH, HAPYyIICHHE
KOTOPBIX NMPUUUHSET BpeJl OOBEKTY MPECTYIUICHUS U MOTEPIEBIIEMY, KaK OJJHOMY U3
3JIEMEHTOB 00OBEKTA.
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Hapsiny ¢ pusnueckumu nuniamu, YK B paBHOM Mepe OXpaHSeT U UHTEPEChl MHBIX
CyOBEKTOB YrOJOBHO-IIPABOBOM OXpaHbl, MOCSTaTeNbCTBO HAa KOTOPBIX MPU3HAETCA
npectryrieHueM. IIpu3Haku moTeprneBIIero, KOTOPBIM He sBisieTcd (U3HMUECKUM
JIMLIOM, MOTYT OTHOCUTBCS K XapaKTEPUCTHKE 0OBEKTA MPECTYIHOIO MOCATATENhCTBA.

2.Uckosas u neuckosas popmvl 803meujenuss UMyujecmeenHo20 8peda nomepnesuie2o
3a cuem 2ocyoapcmaa.

Bo3Mmenienne MMyNIECTBEHHOIO Bpela, NPUYMHEHHOTO MPECTYIUIEHUEM B
yTOJIOBHOM TIpoliecce, — 3TO (opMa peann3aiui KOHCTUTYIIMOHHOTO MpaBa rpakaaH
Ha BO3MCILIECHUE HWMYILECTBEHHOIO BpeAa IyTEM IPUMEHEHUS HOPM YTOJIOBHO-
MIPOLIECCYATBHOT O, IPaKIaHCKOTO 51 IPakIaHCKO-TIPOLECCYATBHOTO
3aKOHOJIATENbCTBA, HAIIPABJIEHHBIX Ha JIOKA3bIBAHWE M MPU3HAHUE HAPYIICHUS 3THUX
paB, a TaKXe Mep, HaNpaBICHHbIX HAa MaKCHUMaJIbHOE BOCCTAaHOBJIEHUE
MMYLIECTBEHHBIX TPaB MOTEPIEBIIMX OT MPECTYIUIEHUS JHL C  IEJIbI0
BOCCTaHOBJICHUSI COLIMAJIBHOM CIIPaBEIMBOCTH.
JlelicTBytomiee  3aKOHOJATEIbCTBO  NpeAycMaTpuBaeT  cienyromue  (GopMbl
peanu3alMy KOHCTUTYLUHMOHHOIO IIpaBa TpaKJaH Ha BO3MEIICHHE BpEna,
MPUYMHEHHOTO TMPECTYIUICHUEM: TPAXIAHCKAM MCK; YTOJOBHO-IIPOLECCYaIbHAs
pecTuTyuusi;  J1OOpOBOJBHOE  BO3MEIIEHHE  (KOMIIEHCAlUsl)  IPUYMHEHHOTO
NpecTyIUICHUEM Bpefa; B3bICKaHUE Yyulepda MO0 HWHUIMATHUBE CaMoOro Cyna;
IIPUMUPHUTENBHAS TpoLeAypa MEXAYy NOTEPIEBIIMM M NPUYMHUATEIEM BpeEa;
BO3JIO’KE€HUE 00SI3aHHOCTH 3arjiaiuTh MPUYUHEHHBIN Bpe/l; KOMIIEHCALUs MOPAJILHOTO
Bpena, MIPUYUHEHHOTO MIPECTYIICHUEM.
@opMbl  peaM3aldd  KOHCTUTYLUHOHHOTO MpaBa TpaXJaH Ha BO3MEIIECHUE
MMYUIIECTBEHHOTO Bpea, MPUUMHEHHOTO MPECTYIUIEHUEM, HEOOXOIUMO BBIIECIUTH B
otaenbHyto raBy YIIK P® nox HazBanueM: «@opMbl BO3MENIEHHS] UMYIIIECTBEHHOTO
M KOMIIEHCAUMM  MOpPAJIbHOIO  Bpela, MNPUYUHEHHOIO  MPECTYILUICHHEM».
[lonsTe pecTUTyIMH Ieeco00pa3HO paccMaTpuBaTh B JBYX CMbICIaX — B
IIMPOKOM M Y3KOM. B MIMpOKOM, aKCHOJOTMYECKOM, CMBICIE IIOJ PECTUTYyLUEH
HEOOXOAUMO TOHMMATh BOCCTAHOBJIEHHWE COLMAIIBHOW  CHOPAaBEJIMBOCTH U
OKOHYATEJIbHYI0 CTaJUI0 Pealu3alid KOHCTUTYLIMOHHOTO IPaBa Ha KOMIIEHCALIMIO
MPUYMHEHHOTO yliep0a, a B Y3KOM, MPAKCHOJIOTUYECKOM, — BO3BpaT UMYLIECTBA B
NEepPBOHAYAIBHOM BHUJE, JHOO paBHOIICHHOW BelM, JHOO JEHEKHOH CYMMBI,
SKBUBAJICHTHOM CTOMMOCTHM MAaTe€pUaJIbHOTO Onara, yTpaueHHOrO BCIEACTBUE
MIPECTYIUICHHUS], OCHOBAaHHBIE Ha HOPMAaTUBHBIX YCTaHOBKaX.
PectuTynnio B yrojoBHOM CyAOINPOMU3BOJCTBE CIEIYyET pacCcMaTpUBaTh HE MPOCTO
Kak ¢GopMy BO3MENICHHS] MPUYMHEHHOTO MPECTYIUICHHEM HMMYIIECTBEHHOIO Bpeja
WJIM BOCCTAHOBIICHUSI MAaTEPUAJIBHOIO IOJO0KEHUS NMOTEPIEBIIETO, a KaK HENCIMMOE
LeJoe, CyMMYy OJ3THX COCTaBILIIOIIMX. B pe3ynbrate B LENAX IOBBILICHUS
(G (HEKTUBHOCTA yTOJOBHO-TIPOIIECCYaTbHOM PECTUTYIIMU KaK Crmocoba 3ailuThl
MMYUIIECTBEHHBIX MpaB, 1einecooOpasHo B HoBod r1iaBe VYIIK PO  «®Dopmbl
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BO3MEINICHUSI UMYIIECTBEHHOTO M KOMIIEHCAIIUU MOPAJIbHOTO Bpeaa, MPUYMHEHHOTO
MPECTYIUIEHUEM», B CTaTbe «YTOJIOBHO-TPOLIECCYAlbHASI PECTUTYLHUS» 3aKPEIUTh
MOHSATHE PECTUTYIIMU B CIEAyIOImeM Bujae: «Pectutynuss — 3T0 caMocTosiTenbHas
dbopMa BO3MENICHUS NPUYMHEHHOTO TPECTYIUICHHEM HMYIIECTBEHHOTO Bpena
MOCPEJCTBOM BOCCTAaHOBJIEHUSI MATEPUATIbHOTO TMOJOXKEHUS MOTEPHEBLIETO OT
NpEeCTYIUIeHUs] TyTeM BO3BpallleHHs] €My Belledl WIM UWHBIX MaTepUabHbBIX
LEHHOCTEW, HEMOCPEJCTBEHHO YTPAuY€HHBIX B pE3yJbTaTe NPECTYIUICHUS, WU HUX
3aMEHUTENIEN».

[loHsiTHE YTOJIOBHO-TIPOIIECCYATbHOW PECTUTYLIMU HauboJiee TECHO CBSI3aHO C
MOHSITHEM <«IOTEpPIEBIINN», a HE C MOHITHEM <«3aKOHHBIM BIajeNiel», TaK Kak
MOCJIEIHUN TEPMHUH HE CIIOCOOEH B MOJIHOW MEpe OTPa3uTh HA3HAUYECHHE PECTUTYLUHU
KaKk OTHOeNbHOW (OpMBI  BO3MEIIEHUS HWMYIIECTBEHHOTO BpeAa, IOCKOJIBKY
NEPBONPUYMHON BO3MOXKHOCTH BO3BpaTa TOIO0 WM HWHOTO MaTepHalbHOro Oiara,
OUYEBHUJIHO, SIBJIAETCS HAJIWYME MOCTHOPECTYIHOIO YMEHBIIECHUS HMMYILECTBEHHOTO
0J1arococTossHUsT  CyObeKkTa  OOMmIeCTBEHHBIX  OTHOmeHUW.Jns  sddexkTuBHOM
peanuzaiyu npolecca 3ariakKMBaHus Bpela MpU MPOU3BOJICTBE 10 YTOJIOBHOMY €Ny
HEOOXOIMMO HaJlMYhe MEKOTPACIEBOr0 MEXaHW3Ma, KOTOPBIM MpeAoCTaBisii Obl
MaKCUMAaJbHbIE BO3MOXKHOCTM JUIsi OOECIEUEHHsS] 3aKOHHOCTU JIOCTUTAaEMOTrO
KOMIIPOMHUCCA M TapaHTHUPOBal Obl KAXKJIOMY CYOBEKTY YTOJIOBHO-IIPOLIECCYaTbHOMN
NESTENIbHOCTH MPO3payHOCTh (GopM mnpumupeHus. Takoil MeXaHHU3M MOXKET ObITbh
CO3J]aH Ha CTHIKE KOHCTUTYLUHMOHHOTO WM YTOJOBHO-NPOIECCYaIbHOTO IpaBa, a €ro
0a30BOIl OCHOBOW JOJKHO CTaTh M3MeHeHue 4. 2. cT. 24 Koncrturynuu PO nyrtem
W3JIOKCHUS €€ B cienyionieil pemakmuu: «OpraHbl TOCYAapCTBEHHOW BIACTH H
OpraHbl MECTHOTO CaMOYIpPAaBJICHUS, UX JOHKHOCTHBIE JUIA 00sA3aHbl 03HAKOMUTH
KaXXJIOr0 C €ro nmpaBaMu U CBOOOJaMH, UMEIOIIMMH 3HAYEHUE B JAHHOM Ciydae, a
TaKXe 00€CHeYUTh BO3MOXKHOCTb O3HAKOMJICHHS C JIOKYMEHTAMH U MaTepuallaMu,
HEMOCPEJACTBEHHO 3aTparvBaloOllUMK €ro MpaBa M CBOOOJbI, €CIU HHOE He
MpeAyCMOTPEHO 3aKkoHOM».[1oa mpuMHupeHreM HeoOX0AMMO MMOHUMATh KOMITJIEKCHBIN
YTOJOBHO-TIPABOBOM U MPOIECCYyalIbHbIA HHCTUTYT, TJI€ JIMIO, COBEPIIUBILIECE
MpPECTyNHOE JesHUE, JOOPOBOJIBHO BO3MEUIAET HAHECEHHBIM yIIepd WIM HHBIM
o0pa3oM 3arjakuBaeT MPUYMHEHHBIM NPECTYyIUIEHHUEM BpeAd U 3acly’KHUBAeT
MPOILEHUE TMOTEPIEBIIETO NPU OO0A3aTEIBHOM HAJIMYUM TapaHTUW CO CTOPOHBI
MOAO03PEBAEMOT0 WM OOBMHSEMOrO MO TOBOAY BO3MEUICHUS Bpela Hapsaay C
JOCTHOKEHHEM  COrJlacuss B OTCYTCTBMHM  Kakux Obl  TO HU  ObUIO
nperen3uit. Heooxoqumo mononHuTh moan. B) m. 4) 4. 2 cr. 82 VYIIK PD
CJIETYIOIINMHE CIOBaMHU: «J[eHeKHbIe CpelicTBa B HATYPAIbHON (PopMe BO3MEIAIOTCS
B AHAJIOTUYHOW BaJIIOTE MOTEPHEBIIEMY B IIOJHOM 00BbEME C MOMEHTA UX U3bATHUS».B
LEeNsIX 3allUThl KOHCTHUTYLMOHHOTO IpaBa IMOTEPIEBIIMX Ha BO3MELIECHUE Bpena,
MPUYMHEHHOTO MPECTYMJIEHUEM, OT BO3MOXKHOCTHU BIIMSIHUS HAa HEro JuOO Jull,
MPEICTaBISAIONINX €r0 HHTEPECHl, IIyTEM YIpo3, 3allyTMBaHuUs, IaHTa)ka HE0OX0IUMMO
n3510xuTh CcT. 25 YIIK P® B cneayromeit pegakuun: «CyJi, Cle1oBaTelb ¢ COriaacus
PYKOBOAMTEINS CJEACTBEHHOTO OpraHa WM J03HaBaTellb C COTJIacus MPOKypopa
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BIPABE Ha OCHOBAHUU 3aSBJICHHS MOTEPIEBIIETO WK €r0 3aKOHHOT'O IPEACTABUTEIS
MPEKPATUTh YTOJIOBHOE JIEJI0 B OTHOLICHUH JIULIA, TOJI03PEBAEMOT0 I OOBUHSAEMOTO
B COBEpIICHUH TMPECTYIJICHUS HEOONbIIOW WM CpelHeHd TSKECTH B Clyyasx,
npeaycMoTpeHHbix crtateeit 76 YK PO, ecaum 3T0 7IuUIO0 NPUMUPUIOCH C
MOTEPNEBIINM U 3aryIaINJI0 TNPUYMHEHHBIA €My Bped U ObUIM MPEJOCTABICHBI
JOKYMEHTAJIbHBIE CBUAETENBCTBA MTOCIIETHETO .

IpakTnyeckoe 3ansaTue Nel (1 u.)

Tema: 3HaueHUe YyroJ10BHO-NPABOBOI 0XPaHbI COOCTBEHHOCTH B

COBpPEeMEHHBIX YCJIOBHSX.

2.1.1 3aganue qis padoThI:

1. llonsitue u dopmel coOcTtBeHHOCTU. [lpenensl OCyImIecTBICHHS TIpaBa
COOCTBEHHOCTH

2. KoHCTUTYIIMOHHBIE OCHOBBI 3aIIUTHI (popM coOcTBeHHOCTH B Poccum

3. IlpaBoBO€ peryaupoBaHre OTHOIIEHUM COOCTBEHHOCTH: [ 'paskTaHCKUI KOJIEKC
P® 1994 1.

4. Ponp 1 MECTO YroJIOBHOTO MpaBa B 0XpaHEe COOCTBEHHOCTH.

Temvl uHOUBUOYAILHBIX OOMAUHUX 3A0AHULL

3aganue
1.0Onpenenure cnocoObl BO3HUKHOBEHHUS U MTPEKpaIllEHUs IpaBa COOCTBEHHOCTH,
MIPEAYCMOTPEHHBIE B 3aKOHOATENBCTBE Poccnn.
3agaua 1
Knumos, IleTpoB 1 XapuTOHOB MO/ BUJIOM «IIEHUTENEI» UCKYCCTBA MPUIILIU B
kBapTupy JloaromnosaoBa, ©MEBIIEro 0oraTyro KoJieKiuio pycckux nukod X VIII u
XIX BB. [IpumeHuB opyxue u cBsizaB [{oirononoBa, BAHOBHbBIE TOXUTHIN 12 UKOH,
onieHeHHBIX B 79300 py0. IIpu monbiTKe cObITA TOXUIIIEHHOTO OHU OBUTH 3aJ1ep>KaHBbI.
KBanmudunupyiite cogesanoe KinumoBbiM, [leTpoBbiM 1 XapUTOHOBBIM.
Bnusier nu Ha kBannUKAIMIO TPECTYIUICHUS XapaKTep MOXUIIIEHHOTO.

183



2.1.2 KpaTkoe onucaHue MPpoOBOAMMOI0 3aHATHS:

Pemienne  3amay OCyIIECTBIAETCS ~ CTYJEHTOM  CAMOCTOSITEIBHO  JO
npakTuueckoro 3aHsTtus. IlpeanaraeMple OTBEThl Ha TIOCTABJIEHHBIE B 3ajaye
BOIIPOCHI JOJIKHBI 0053aT€IbHO OOOCHOBBIBATHCSA CChUIKAMU Ha HOpMbI HOBOro YK
P®. [Ipu 3TOM cTynEeHT 00s13aH U3YYUTh BCE U3BMEHEHUS U JIOTIOJTHEHUS, BHECEHHBIE B
YK P® Ha MOMEHT BBITIOJTHEHHUS UM 3aJaHusl. ECIM B pyKOBOASIIMX MOCTAHOBICHHX
[TnenymoB BepxoBHbix CymoB CCCP u PCOCP (P®), a Takke B pELICHHSIX
Kouctutyunonnoro Cyna P® ecTh pa3bscCHEHMs, Kacarolluecss OOCTOSTENbCTB,
U3JIOKEHHBIX B 3ajadye, TO HEOOXOJUMO TMPHUBECTH UX, YyKa3aTb Ha3BaHHE
MMOCTAHOBJICHUS WM PEILICHUS] U COOTBETCTBYIOIIUN MyHKT.

IIpumepHnulii 0obpazey pewieHus 3a0ay no y20J106HOMY NPOYECCy
3anaya.

BbyOHOB monan B aBTOMOOWJIBHYIO aBapuio M ObUI OTIpPABIEH B OJMKAMIIYIO
O0onpHUIy. OpfHako, y3HaB, 4YTO TMOCTPAJABIIUN SIBISETCS BOEHHOCITYXAIIUM,
nexypHbiii Bpad [lopTHOB He oka3an byOHOBY moOMOIIb, 3aiBUB, YTOOBI €r0 BE3JIH B
BOEHHBI TocnuTalb. B CBs3u C TeM, 4TO BpeMs JUIsl OKa3aHHsl MOMOIIU ObLIO
notepsiHo, byOHOBY mnpummocs amnyTtupoBath HOry. byOHOB oOpatwics B
MPOKYpATypy C 3asBJIICHUEM O TpuBJieueHUU Bpadya [IopTHOBA K OTBETCTBEHHOCTH IO
. 2 ct. 124 YK. Oanako mpokypop OTKa3aJ B BO30YXKJIEHHWW YTOJOBHOTO J€fa,
COCJIaBIIMCh HA TO, YTO ByOHOB AOMKEH OBLI JIEUUTHCS B TOCHHUTAIE, a HE B
OOJIbHULIE.

PEIIEHUE:

B nenictBusix nexypHoro Bpaua [lopTHOBa mMeeTcs COCTaB IPECTYIUIEHHS,
NpeaycMOTpeHHbIN 4. 2 ¢.T. 124 YK PO.

PonoBbIM 00BEKTOM JTaHHOTO MPECTYIUICHUS SIBISIETCS JIMYHOCTh, €€ MpaBa U
CBOOOIBI.

BuioBbIM 00bEKTOM SIBISIETCA KU3HB U 3J0POBbE TUYHOCTH.

HenocpeacTBEHHBIM 00BEKTOM ABIISIETCS 310poBhe ByOHOBaA, B JaHHOM cilyyae
’KU3Hb U 3I0POBbE OOJIBHOTO YEIOBEKA.

IMoTepneBmum sBisieTcss byOHOB, HAXOIANTUNCS B COCTOSHUH HYKJIAIOIMKUMCS B
CPOYHOU MEAULIMHCKOMN ITOMOIIH.

O0beKTHBHASI CTOPOHA XapaKTepu3yeTcs Oe3NeCTBUEM B BHJI€ HEOKa3aHUU
noMomu 0ojbHOMY. TO €CThb HEBBINOJIHEHUE NEUCTBUM, KOTOPBIE BO3JIOXKEHBI Ha
BHUHOBHOTO 33aKOHOM WM CHEUUAIbHBIM MPaBUJIOM, TOBJIECKIIUM MPUUYUHEHUE
310pOBbIO0 0OJILHOTO Bpeda cpeaHed TsbkecTu. OO0s3aTelibHOE HAIU4YUe NMPUUYUHHOU
CBS3M MEXIy Oe3neiicTBMEM M NMpUYMHEHHEM Bpeaa. Mcxonas U3 cMmbicia CTaThu,
IUCTO3ULIMS sABNsETCA OJaHKETHOM, TpeOyromed H3y4YeHHUs HHBIX HOPMATHBHBIX
JOKYMEHTOB W HWHCTpPYKUMH. Yaie Bcero 3TO KacaeTcsi CKOpOM MeAMIIMHCKON
MOMOIIM, Bpaud U (enpAlepsl KOTOPOW 0O0sA3aHbl OKa3blBaTh HACEJIEHUIO MEPBYIO
MEJIMIUHCKYIO TOMOIIIb.
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He Oyner cuuTaThCsi MpecTymHBIM O€37eCTBHE NUIA MPU HATUYUU OCOOBIX
YBaXXUTENbHBIX OOCTOATENLCTB (KpailHsasi HEeoOXOIMMOCThb, HEMPEoaoNHMasl CHIIa,
OTCYTCTBUE HEOOXOIUMBIX MEAUKAMEHTOB U T.I1.).

Jexypubiit Bpau I[lopTHOB 00si3aH ObUT OKa3aTh MEPBYIO METUIIUHCKYIO
MOMOIIIb, TAK KaK 3TO pErIaMeHTHpyeTCA C.T. 39 0OCHOBHOTO 3aKoHoaTenbcTBa PO 06
OXpaHe 3/I0pOBbs TPaXk/J1aH, TOBOPUTHCS, UTO MPHU COCTOSHUAX TPEOYIOLIUX CPOYHOTO
MEUIIMHCKOTO BMEUIATEeNbCTBA (IIPU HECUACTHBIX CIIy4asiX, TpaBMaXx, OTPaBIEHUSAX U
T.J.), CKOpas MEIUIMHCKas IMOMOILb OCYUIECTBISIETCS O€30TJIaraTesibHO JIeueOHO—
NpoPUIAKTUYECKUMU  YUPEXKACHUSIMH  HE3aBUCHUMO  OT  TEPPUTOPHAIIbHOM,
BEIOMCTBEHHOW NOJYMHEHHOCTH MU (OpMy COOCTBEHHOCTH, a TakK XKe JHULIaMH,
00sI3aHHBIMU €€ OKa3bIBaTh B BUJE MEPBOIl ITOMOIIIH.

OO0111eCTBEHHO OMAaCHOE TMOCIIEICTBUE JAHHOTO TMPECTYIUICHUSI — TSHKKUN Bpea
3n0poBbio byOHOBa.

[IpyurHHO CcHEACTBEHHAs] CBSI3b MEXKY OOIIECTBEHHO OMACHBIM JICSTHUEM U
OOLIECTBEHHO OMAacCHBIM TOCIEACTBHEM YycTaHOBiIeHAa. lMmeercs Bce 3 Kputepus
MIPUYKHHO CJIEJCTBEHHOU CBSI3U (BpEMEHHOM, HEOOXOIUMOCTH, HEU30EKHOCTH).

Cy0beKTHBHAsI CTOpPOHA XapakTepusyercs JAByMs (QopMaMu BHUHBI IO
OTHOIICHUIO K HEBBIMOJTHEHUIO CBOUX NPO(ECCHOHANBHBIX 00sS3aHHOCTEH TIO
OKa3aHHUIO TTOMOIIU O0JIBHOMY JTOJDKEH ObITh YCTAaHOBJIEH YMBICEN. A TMOCIEICTBUS B
BUJIE MPUYUHEHUS TSHKKOTO Bpela 370pPOBbI0 OOJIBHOTO IMCUXUYECKOE OTHOLICHHE
KOTOPOTO MPOsBIsieTCs] B hOpME HEOCTOPOKHOCTH.

JIuto npeaBUANT, YTO B CIEACTBUHU TOTO, YTO OH HE OKa3all MOMOIIL OOJILHOMY,
MOXET OBITh MPUIMHEHNE BpeJa 3I0POBbI0 0OJILHOMY, HO 0€3 JOCTaTOYHBIX K TOMY
OCHOBaHU CAaMOHAJIESIHHO PACCUUTHIBAJIO HA PEIOTBPALLEHUE 3TUX MOCIEICTBUM.

Cy0beKkT - choenualibHbIi,  nexypHbeii Bpau IloptHOoB — (usmueckoe,
BMEHSIEMOE JIUI0, JOCTHUTIIee 16-71eTHer0o Bo3pacTa, 00s3aHHOE OKa3bIBaTh MOMOIIIb
00JbHOMY B COOTBETCTBUU C 3aKOHOM HJIU CIIEIIMAIILHBIMU TPaBUIIAMHU.

ITo KOHCTPYKIMH COCTAB MATEPUATIHHBIM.

ITo cTpykType CIOXKHBIN, IPEeCTyIUICeHHE C ABYMsI (popMamMu BUHBIL.

ITo CTeIleHH 0011IeCTBEeHHOM OIACHOCTH: COCTaB MIPOU3BOJAHBIN
KBaJIM(UIIUPOBAHHBIH.

UYro xacaeTcsi 0TKa3a MpOKypopa B OTKa3ze BO30YKJIECHUHU YTOJIOBHOIO Jela, TO
COOTBETCTBEHHO OTKa3 HE MPaBOMEPEH.

2.1.3 Pe3yabTaThbl M BHIBOABI:

B pe3ynbTaTe NpakTUYECKOTO 3aHATUS CTYACHT IMOJYYHI 3HAHUS, BhIpabOTal
YMEHHUS U TPUOOpeN HABBIKUM IO OIPENETCHUIO0 TMOHATUN TMPECTYIJIEHUH MPOTHUB
COOCTBEHHOCTH, WX OTJIWYMS, HABbIKM KBaJU(UKAIMK  paccMaTpUBAEMBbIX
MPECTYTUIEHHM.

Kpome Toro ocyImiecTBiieHO 3aKkperuieHne U yriayOiaeHne 3HaHUM, MOJTyYeHHbBIX
Ha JICKIIUAX W MPUOOPETEHHBIX B IPOIIECCE CaMOCTOSITENHHOM pabOThI ¢ ydeOHOM
JTUTEPaTypol, MPaBOBBIMH aKTaMHd M MaTepHalaMd MPAKTUKH; CHOPMHUPOBAHBI y
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CTYACHTOB YMCHHUA W HABBIKH pa6OTBI C HaYIIHOi/JI HHTCpaTypOﬁ n CriCouajJlbHbBIMH
AOKYMCHTaMH, aHAJIN3 PA3JIMYHbIX KCTOYHHNKOB 3HaHHﬁ, IOATOTOBKA BBICTyrIJ'IGHHfI.

IpakTuyeckoe 3ansaTue Ne2 (1 4.)

Tema: Pa3BuTne yroJiOBHOro 3aKOHOAATENbLCTBA 00 OTBETCTBEHHOCTH 32
NPeCcTyIUICHUsI NPOTUB coOOCTBeHHOCTH B Poccumn.

2.2.1 3aganue 1 padoThI:

1. JlopeBontonmoHHOE 3aKOHOIATEIBCTBO 00 OXpaHe COOCTBEHHOCTH.

2. IIpaBoBOro  peryJMpoBaHHs  OTBETCTBEHHOCTH 332  MMYLIECTBEHHBIE
npectymienus ¢ 1917-1926 rr.

3. Pa3zBuTHe 3aKOHOJATENHCTBA 00 MMYIIECTBEHHBIX NMPECTYIUICHUSX B MEPUOJ]
HO3IIa, BoeHHBIN U TTOCIIEBOCHHBIN MEPHUOIBI.

4. YK PCOCP 1960 r. o npecTyIieHUsIX TPOTUB COOCTBEHHOCTH.

5.YK P® 1996 r. m ero cucremMma HOPM O TMPECTYIUICHUSX MPOTUB
COOCTBEHHOCTH.

6. 3HaueHue cy1eOHON TPaKTUKH.

Tembl uHOUBUOYAIBHBIX OOMAUHUX 3A0AHULL
3aganue

1. IIpoananu3upoBaTh NEUCTBYIOIINE HOPMAaTUBHO-TIPABOBbIE aKTBhI,
peryMpyroIme OTHOIIEHUs cOOCTBEHHOCTH B Poccuiickoit denepaiiuu.

2. CocTaBUTh CPAaBHUTEIbHYIO TAOJIHUILy O MPABOBOMY PETYJIUPOBAHUIO OXPaHBI
COOCTBEHHOCTH B Poccun bi (o) PEBOJIIOIIMOHHOTO eproa,
MOCJIEPEBOIIOLIMOHHOTO MEPUOJIa U COBPEMEHHOE COCTOSIHUE PETYJIMPOBAHMS
oXpaHbl coOCTBEHHOCTH B P®. [l »TOrO0 HEOOXOIMMO B3SITh, K IPUMEpY,
TaKkoW COCTaB TMPECTYIUICHHS KaK Kpaka M PacCMOTpPeTh KakUM 0O0pa3zoM
peryiaupoBaiach OTBETCTBEHHOCTh 3a JAHHOE MPECTYIJICHUE /10 PEBOJIOIUH, B
COBETCKMU mepuoj U B Hactosilee Bpems. [lomydeHHbIe pe3ynbTaThl JIydlle
BCcero o(popMHUTH B TaOJIHUITY.

2.2.2 KpaTkoe onucaHue MpoBOAMMOIO 3aHATHS:

Pemienne 3amad  OCylIECTBISICTCS  CTYJEHTOM  CaMOCTOATENIBHO  JI0
NpakTH4ecKoro 3aHsATus. lIpegnaraemble OTBETHI Ha IMOCTABICHHBIE B 3aJ]a4e
BOIIPOCHI JIOJIKHBI 00s13aT€IbHO OOOCHOBBIBATHCSI CChUIKAMU Ha HOpMbI HOBoro YK
P®. ITpu 3TOM CTYJIeHT 00s13aH U3YUUTh BCE UBMEHEHHUS U JIOMOJTHEHUS], BHECEHHBIC B
YK PO Ha MOMEHT BBITIOJTHEHUS UM 33JlaHus1. ECIM B pyKOBOSIINX MOCTAHOBIICHUSX
[InenymoB BepxoBHbix CymoB CCCP u PCOCP (P®), a Takke B pEIICHUSIX
Koncturynimonnoro Cyna P® ecth pa3bsicHeHHUs, Kacaromuecss OOCTOSTENBCTB,
W3JIOKEHHBIX B 3ajJade, TO HEOOXOJWMO TPUBECTH UX, YyKa3aTh Ha3BaHUE
MOCTAHOBJICHUS WJIM PELICHUS U COOTBETCTBYIOIIMNA MyHKT.
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2.2.3 Pe3yabTaThbl 4 BHIBOABI:

B pe3ynbpTaTe npakTUUYECKOTO 3aHATUS CTYACHT IMOJYYHJ 3HAHHUS, BbIpaboTal
yMEHUSI U TpUOOpen HABBIKA MO OINPEAETECHUI0 MOHATUN MPECTYIJIEHUH NPOTHUB
COOCTBEHHOCTH, UX OTJIWYMS, HaBBIKM KBaTU(UKAIIMK  paccMaTpUBaEMbIX
MPECTYILICHUM.

Kpome Toro ocyiecTBieHO 3aKpeIuieHue U yriryOleHne 3HaHUW, MOJTy4YEeHHbIX
Ha JICKIIUAX W MPUOOPETEHHBIX B IPOIIECCE CaMOCTOSITEIHHOM paboOThl ¢ ydeOHOM
JUTEpaTypol, MpaBOBBIMU aKTaMU M MaTepHajJaMu NPAKTUKH; CHOPMHUPOBAHBI y
CTYJIEHTOB YMEHHSI M HaBBIKM PabOThl C HAYyYHOM JHUTEpaTypoll W creuuaibHbIMU
JOKYMEHTaMH, aHAJIU3 Pa3IMYHBIX HICTOYHUKOB 3HAHUI, MOATOTOBKA BHICTYIUICHUM.

IpakTnyeckoe 3ansaTue Ne3 (2 u.)

Tema: O0beKT U npeaAMeT NPeCTYNICHNH NPOTUB COOCTBEHHOCTH.

2.3.1 3aganue qus padoThI:

1. CoOCTBEHHOCT, Kak OOBEKT mpecTyIuieHus. OOBEKT HMMYIIEeCTBEHHBIX
npectyrieHnii. PooBoil, BUI0BOM U HEMOCPEICTBEHHBI O0BEKTHI.

2. ImymiecTBO Kak MpeAMET TMOCAraTeNbCTBA B MPECTYIUICHUSX MPOTHB
coOctBeHHOCTH. [Ipu3Haku mnpenMera XumieHWs: (QUINUECKUN, SKOHOMHUYECKHIA,
oOnanaHve NOTPEOUTETBCKONM CTOMMOCTBIO, IOPUAMYECKHHA (TPUHAIIIEKHOCTD,
MPABOBOE COCTOSTHHUE).

Tembl UHOUBUOYATILHBIX OOMAWHUX 3A0AHUU

3agaun
3anaua 1

3apyuuBIIUCh oOelaHueM cBoed 3HakoMol CaMCOHOBOW MPENOCTABUTh MECTO
IUIsL XpaHEeHHs MOXUILEHHOro, pabounii aBTopeMOHTHOro 3aBofa lllagoB BbiHEC u3
PEMOHTHOTO 11€Xa HECKOJIbKO JeTajeil aBTOMOOWJISL, HO MpPH MOIBITKE MEepeOPOCUTH
ux yepe3 3a00p ObUI1 3acTUTHYT oxpaHHUKOM DenoposbiM. lllanoB mpennoxun emy
500 py6. 3a momuanue. [lomy4duB AeHBIM, MOCIAEAHWN HE CTal MPEMATCTBOBATH
lanoBy B mepeOpocke nertaineld 4depe3 3abop. Belins 3areM udepe3 NMpOXOAHYIO,
[IlaoB coOpan MOXMILEHHbIE AETAIM M JOCTaBWI MX Ha kBaptupy CaMCOHOBOM,
OJIHAKO Ta, OIMACasiCh OTBETCTBEHHOCTH, MEPEBE3Ia aBTOAETAIN B YACTHBIN JOM CBOEH
noapyru CHUMOHOBOM, paccKa3aB €id, UTO JIeTalIid MOXHUILECHBI C 3aBoAa. Yepe3 Tpu IHS
MTOXHIINEHHOE OBLJI0 0OHAPYXKEHO U U3BATO B JAoMe y CumonoBo#. KBanudunmpyiite
nevictBua IllagoBa m CamcoHoBOW. byner nu mnpuBiiedeHa K OTBETCTBEHHOCTH
CumonoBa?

3anaua 2

Bo Bpemsi 06eaenHoro nepepoiBa ciecapu 3aBoga boiBasioB 1 CMbBICTIOB 3allliv
Ha CKJaJ M, OOHApPYKUB OTCYTCTBHE Ha pabOyeM MECTe 3aBEIYIOIIETO CKIAJIOM,
pelIIM MOXUTUTH 3JeKTpoHacoc. CyHYB €ro B MeEWIOK, beiBanoB u CMBICIOB
HaMpaBWINCh K BBIXOAY, HO Yy CKIJAJICKUX BOpPOT OBUIM 3aJ€p:KaHbl pabOTHUKaAMU
3aBOACKOM oxpaHbl. Opranamu pacciefoBaHusi AeicTBusi beiBamoBa u CwbIciioBa
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ObUTM  KBATM(UIIMPOBAHBI KaK Kpajka, COBEpIICHHAas ¢ MPOHUKHOBEHHEM B
XpaHWIHIIE 1O MpeaBapuTeIbHOMY Cropopy rpymnmnoil nuu. Kamudumupyiite
JENUCTBHSI BAHOBHBIX.
3anayva 3
Pabotast crapuiuM mpemnojaBaTelieM MHCTUTYTa U UMeEsl CTax paboThl B 3TOMU
noipkHoctd 4 roma I'poMoB mpenctaBun B OTAEN KaApOB H3TOTOBICHHYKD UM
(UKTUBHYIO CIIPaBKy O Hanuuuu y Hero 10-meTHero craxa rnegaroruyeckoi paboThl.
[Tonmyuyas Ha OCHOBAHMHU ATOM CIPaBKH 0OJiee BHICOKYIO 3apaboTHYIO Iuiaty, [ pomoB
He3akoHHO nonyumsi 12 Teic. py6. Kak kBanudunmuposats nericteus ['pomona?
3anaya 4
BacbkoBa 1o TpynoBOMYy J0roBOpy padoTajga MpOJaBLOM OBOIIEH B
CETBCKOX03SMCTBEHHOM KoormepaTuBe «JIyu». IlomydnB co ckiama mo HakJIagHOW 8
TOHH paHHUX NOMMJIOPOB Ha cymMMmy 64 Thic. pyOsel s peanu3aniuy Ha KOJIXO3HOM
pBIHKE B 00JIACTHOM IIEHTpe, BacbkoBa BhIBE3JIa MOMHIOPHI B JIPYryl0 00JacTh U
OTNTOM TIpojiaia ckymnmukaMm 3a 80 TeIc. py0Jiel u3 KOTopbix 64 ThIC. pyOseit cnana B
Kaccy KoomepaTwBa, a 16 Twic. pyOneit octaBuna cebe. I[loanmexuT nu yroioBHOH
OTBETCTBEHHOCTH BackkoBa?

2.3.2 KpaTkoe onucaHue MPpoOBOAMMOIO0 3aHATHS:

Pemienne 3amay OCyILIECTBIAETCS ~ CTYJIEHTOM  CAMOCTOSITEIBHO  JO
MpakTHYecKoro 3aHiTus. IIpemyiaraeMple OTBETBI Ha TIOCTABJIECHHBIE B 33jJaye
BOIIPOCHI JOJIKHBI 00513aT€IbHO OOOCHOBBIBATHCSA CChUIKAMU Ha HOpMbI HOBOro YK
P®. IIpu 3TOM cTyAeHT 00s13aH U3yUYUTh BCE U3MEHEHHUS U JOMOIHEHUSI, BHECEHHBIEC B
YK P® Ha MOMEHT BBITIOJTHEHHUS UM 33JaHusl. ECIIM B pyKOBOASIIMX MOCTAHOBICHHIX
[TnenymoB BepxoBHbix CymoB CCCP u PCOCP (P®), a Takke B pELICHHSIX
Koncturyunonnoro Cyna P® ectb pa3bsicHeHHUs, Kacaroluecss OOCTOSITENbCTB,
M3JIOKEHHBIX B 3ajJade, TO HEOOXOJMMO TNPHUBECTH UX, YyKa3aThb Ha3BaHUE
MMOCTAHOBJICHUS WM PEILIEHUSI U COOTBETCTBYIOIIUN MyHKT.

2.3.3 Pe3yabTaThbl U BHIBOABI:

B pe3ynbrate npakTUYECKOIO 3aHATUSA CTYJEHT IMOJYYWJ 3HAHUs, BbIpaboTal
yMEHUSI U TpUOOpen HABBIKA MO OIPEAETECHUI0 MOHATUN MPECTYIJIEHUH NPOTHUB
COOCTBEHHOCTH, WX OTJIWYMS, HaBbIKM KBaJU(UKAIMK  paccMaTpUBAEMBbIX
MPECTYILICHUM.

Kpome Toro ocyiiecTBieHO 3aKperieHHe U yriyOJeHHe 3HaHUW, MOITYyYEHHBIX
Ha JICKIUAX U MPUOOPETEHHBIX B IMPOILIECCE CAMOCTOSITENBHOM paboThl ¢ yueOHOH
JTUTEPaTypol, MPaBOBBIMH aKTaMHd M MaTepHalaMd MPAKTUKH; CHOPMHUPOBAHBI y
CTYJICHTOB yYMEHHUS M HaBBIKM pa0OThl C HAYYHOW JMUTEPATYpPOd U CHEIUATbHBIMU
JOKYMEHTaMH, aHAJIU3 PA3JINYHbIX NCTOYHUKOB 3HAHUH, OJATOTOBKA BBICTYTUICHH.

2.411pakTuyeckoe 3ansaTue Ne4 (2 4.)
Tema:O0111ee MOHSAITHE U OCHOBHbIE MPU3HAKHN XHIEHHS.
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2.4.1 3aganue 1 padoThI:

1. TlonsATe XMILEHUS B YTOJIOBHOM IpaBe U 3aKOHOJATENIBHOE OIpejaesieHue
MOHSTHS XUIICHHUS.

2. OOBEKTUBHBIC MPU3HAKU XUIICHUS.

3. CyOBbeKTUBHBIC MPU3HAKU XUIICHHUS.

4. CyObeKT XUIICHHUS.

5. OOmas xapakTepucTuka GopM U BUJIOB XUIICHUS.

Tembl UHOUBUOYATLHBIX OOMAWHUX 3A0AHUU

3agaun
3anaua 1

[IpuexaB 3a cTpoWMarepuaiaMd Ha CKjIaa 3aBojaa, HocoB morpyswmn 6e3
pa3peleHns B CBOK MAalIMHYy 2 TOHHBI OMHKOBAHHOT'O KPOBEIBHOTO Xele3a. B a1o
BpeMsi K HeMy ToJio1ie] paboTHUK 3aBojia CMUPHOB U, Y3HaB, UTO JKEJI€30 MOXUILEHO,
MIPEAJIOAKIIT ITIOMOIIb B €r0 BBIBO3€ € 3aBOJA M PEAIM3allU. biaaromnoinyyHo BbIEXaB C
TeppuTopuu 3aBoja, HocoB 1 CMUPHOB NpuBe3H kene3o B ceno PenopoBckoe, e
NPENJIOKWIN KynuTh ero 3Hakomomy CwmupHoBa — CradeeBy, NpeaBapUTEILHO
pacckaszaB, Kak U Tje kene3o Obi1o moxuiieHo. [Tomyuus ot Cradeena 26240 pyo0.,
HocoB u CwmupHOB pazgenwin ux Mexay coboi. Keamuburnupyiite nericTBus
Hocosa, CmupnoBa u Ctadeena.

Bapuant 2: Usmenutcs nu kBanudukanus, eciu HocoB morpysun skene3o B
CBOIO MalllMHY, KOr/a K Hemy nozouiesl CMUpPHOB — paOOTHHK 3aBOJIa U CIIPOCHII €CTh
JU paspenieHre Ha BbiB03. HocoB mokazan emy paspelieHue, KoTopoe ObUIO BBIIAHO
JPYromy JIUILy ¥ HOMPOCHII O TOMOIIU B BBIBO3€ C TEPPUTOPUH 3aBOJIA U peallu3alliu.

Bapuant 3: Kak pemmrtcst Boripoc 0 kBanuduKkanuu B ciydae, eciu CMHPHOB
coobmun CradeeBy 0 TOM, YTO uepe3 JIeHb NPUBE3YT XKele30, KOTOpPOe OHU C
HocoBbIM nOXUTST.

3anaua 2

Ky3sikua Ha 3epHOYOOpOYHOM KOMOaiHe yOupan poXKb Ha Kojaxo3HoM moie. K
HEMY [TOAbEXaJl Ha JIETKOBOM MalIMHE ¢ MPULENIOM BacuibeB 1 MOMpOCHII 1Ba MEIIKa
pxH, moo0emaB 3a 370 OyThUIKY BOJAKH. Ky3sikuH corjacuics U npsiMo u3 OyHKepa
Hackinan B npuuen BacunbeBy 120 kr (kak mOTOM OKa3alioch) 3epHa. B TOT ke AeHb
BacunbeB mpuexan Ha KOJIXO3HOE€ KapTOo(elbHOE TMOoJe W B MPUCYTCTBUH
KOJIXO3HUKOB Hackimay B mpuiien cBoedl Mamuubl 200 kr kaprodens. bymer mum
MIPUBJICYEH K YTOJIOBHOM OTBETCTBEHHOCTH Bacuiben?

3anaua 3

TumepmmH 1 ManplieB NPUILIM K JOMY MOTEPIEBIIETO C LEIbIO "IOCTATh"
cnupTHOE. [I0CKONIbKY X035ilMH JoMa OTCYTCTBOBa, THUMEPIIUH Yepe3 OKHO MPOHUK B
JIOM U TOXUTUJ OYyTBUIKY BOJKHU. 3aMETUB MPHUILEILIEr0 X035iMHa 1oMa - ['poMoBa,
TumepmnH BeiOEkan ¢ MOXUILEHHBIM. YOeras ot I'pomoBa, TumepimH BbIOpOCHIT
Oy TBUIKY.

189



Ksamudpummpys neticteuss Tumepmmaa no cr.161 YK P®, opransl cieactBus
yKa3aJid, YTO OH COBEPIIWJI OTKPHITOE NOXHUIIEHHE B MPUCYTCTBUM MablieBa.
Bephyto 511 O1IeHKY J1ainu OpraHbl CIeACTBUS?

3anaua 4

A. u M. no npeaBapuTeabHOMY CTOBOPY MEXAY COOOM pEelmmiv COBEPIIUTH
HamaJieHue Ha OJHO M3 JOMOBIAJCHHUIN C LEIbI0 XUIIEHUS YYyKOr0 HMMYLIECTBA.
BriOpaB qoM W monaras, 4TO B HEM HHUKOTO W3 JKWJIBIOB HET, OHU BOPBAJIUCH B
JIETHIOIO KYXHIO JIOMa, TJie OKa3anach noteprnenias. [lo TpeboBanuio A. oHa jeria Ha
MO0JI, TOCJe Yero A. MPUHECEHHBIM € COOOW METAITTMYECKUM IMPEAMETOM, HAaHEC eif
yAapbl MO IUIEYy U TOJIOBE M CBS3aj MOTEPIEBIIYIO. 3aT€M OHM BOILIM B JKHIIOE
MOMEIIIEHNEe IoMa U TOXUTWIN pa3indHoe umyiiectBo. Kpanmudumupyiite neiictus
A.uM.

3amaua 5

17 suBaps 2001 r. BoeHHOCHy)amuid [l., HaXOJACh B YBOJbHEHHH, MPOHUK B
KBapTUpY CBOero 3HakoMoro Il., ¢ KOTOpbIM OHHM BMECTE CIYXXWJIM, 3Has, YTO Yy
MOCJIETHETO HMMEETCs KpyIlHas cyMma JeHer B pasmepe 93 teic. 900 pyGueir u
noxutuia ux. I1. B 3T0 Bpemst HaxoAuJICsl B KBapTUPE, B COCEAHEN KOMHATE U yCIIbIIIAB
IIyM MpoUIeN B KOMHATy, B KOTOPYIO mpoHUK [l., HO He 3ametwi, yto [I. crpsaran
cBepTOK c aeHbramu y ce0s B cymke. [locne yxonma [. II. ciywaiiHo oOHapyxui
nponaxy aeHer. /laiite kBanudukamuio nencTamii /1.

3anaya 6

[To mpuroBopy ot 27 mast 1999 roga . ocyxaen no n.n."6, "B, "r" 4u.2 c1.158

VYK P® x numenuto cBoboasl ycnoBHo. [lo mpuroBopy ot 27 utons 1999 roga S1.
BHOBb OCyXJeH 1o m.m."6", "B, "r" 4.2 ¢1.158 YK P® k numenuto cBoOoOmbI 3a
MPECTYIUICHHE, COBEPIIEHHOE KM [0 BBIHECEHUsS MPUTOBOpa 32 IMEpPBOE
MPECTYIIICHHE. DTU NPUTOBOPHI UCIOIHUIUCH CAMOCTOATEINBHO.
B asrycre 2000r. f. npumen B kBapTupy cBoeid 3HakoMoil T., ¢ nensio nmpuodpectu
HECKOJIbKO TAKETHKOB CHJIbHOJEHCTBYIOIIETO HapKOTHYeckoro BemiectBa. llocie
TOro, kak T. BbIlILJIa U3 KOMHATBI 1711 TOTO, YTOOBI MPUHECTU HAPKOTUKHU, 5. MOXUTUI
IeHbI'n B pa3mepe 28 Teicsu pyOnel, nexasmue B mkady Ha moike. Ilocnme gero
3a0paj HapKOTHKH U yien. JlaiTe kBanudukanuio aeructeuit 5.

2.2.2 KpaTkoe onucaHue MPpoOBOAMMOI0 3aHATHS:

Pemienne 3amay OCyIIECTBIAETCS  CTYJIEHTOM  CAMOCTOSITEIBHO  JO
npakTuueckoro 3aHsTtus. IlpeasnaraeMple OTBEThl Ha TIOCTABJIEHHBIE B 3ajJaye
BOIIPOCHI JOJIKHBI 00513aT€IbHO OOOCHOBBIBATHCSA CChUIKAMU Ha HOpMbI HOBOro YK
P®. IIpu 3TOoM cTyAeHT 00s13aH U3yUYUTh BCE U3MEHEHUS U JOMOIHEHUS, BHECEHHBIEC B
YK P® Ha MOMEHT BBITIOJTHEHHUS UM 3aJaHusl. ECIM B pyKOBOASIIMX MOCTAHOBICHHSIX
[TnenymoB BepxoBHbix CymoB CCCP u PCOCP (P®), a Takke B pELICHHSIX
Koncturyuunonnoro Cyna P® ectb pa3bsicHeHHUs, Kacaroluecss OOCTOSITENbCTB,
U3JIOKEHHBIX B 3ajadye, TO HEOOXOJUMO TMPHUBECTH UX, YyKa3aTb Ha3BaHHE
MOCTAHOBJICHUS WM PEILIEHUS] U COOTBETCTBYIOIIUN MyHKT.

2.2.3 Pe3yabTaThbl U BHIBOABI:
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B pe3ynbTaTe NpakTUYECKOTO 3aHATUS CTYACHT IMOJYYHI 3HAHUS, BhIpaboTal
yMEHUSI U TpUOOpen HABBIKA MO OINPEAETEHUI0 MOHATUN MPECTYIJIEHUH NPOTUB
COOCTBEHHOCTH, WX  OTJIWYMS, HABbIKM KBaJU(UKAIMM  paccMaTpUBAEMBbIX
MPECTYILICHUM.

Kpome Toro ocymiecTBiieHO 3aKkperuieHne U yriayOieHne 3HaHUM, MOJTyYeHHbBIX
Ha JICKIUAX W MPUOOPETEHHBIX B IPOIIECCE CaMOCTOSITEIHHOM paboThI ¢ ydeOHOM
JUTEpaTypol, MpaBOBBIMU aKTaMU M MaTepHajJaMu MNPAKTUKH; CHOPMHUPOBAHBI y
CTYJIEHTOB YMEHHSI M HaBBIKM PaOOThl C HAYyYHOM JHUTEpaTypoll W creuuaibHbIMU
JOKYMEHTaMH, aHAJIU3 Pa3IMYHbIX HICTOYHUKOB 3HAHUI, MOATOTOBKA BHICTYIUICHUM.

IIpakTuyeckoe 3ansiTue NeS (2 4.)
Tema: XapakTepucTuka oTaeJbHbIX GOPM XHIICHHUS.
2.5.13aganue 1 padboThI:
1. Kpaxka xak Hanbosee TUITMYHAS HEHACWIHCTBEHHAS (popMa XUIIEHUSI.
2. MOIIEHHUYECTBO, €0 BUIBI.
3. [IpucBoenue u pacTpata BBEpEHHOTO UMYIIIECTBA.
4. I'pabex.
5. Pazooii.
6. IIpucBoeHnue wim pactpara.
Tembl UHOUBUOYATILHBIX OOMAWHUX 3A0AHUL

3amaun

3anaya |

Pab6ortas mactepom CMY, BukynuH BCTynmui B CTOBOpP CO cliecapeM TOTO Ke
CMY Konbacossim. C mapTta 1o aexkadbpp 2000r. BUukyinH cucTeMaTHYeCKH 3aBbIIIal
00BbEMBI BBITIOJIHEHHBIX CTPOUTENBHBIX pabdOT, a TaKXKe COCTaBIST (DPUKTUBHBIC
Hapsabl. B pesynbrare pabouuM CTpOUTENbHOM Opuragbpl, B TOM YHUCIE U HE
y4acCTBOBABIIIMM B CrOBOpPE, ObUIO HEOCHOBATENHHO MeperiaueHo 137 teic. pyo. U3
Hux Bukynun nuuno nomyumn 21150 py6. 3a cuer 3aBblllieHHs] B HapsAaax o0bema
BBINIOJTHEHHBIX paboT KoibacoB momydyms B KayecTBE HE3aKOHHO BBIILUIAUYEHHOM
3apruiatel 9850  py6., M3 KOTOpBIX MOJOBUHY Tmiepenan Bukynuny. 3a
HEOCHOBATEIBHOE 3aBblllIeHHE 3apiuiatel padounm KomnbacoB colpan ¢ paboumx
Opuransl u B nekabpe 2000r. nepenan Bukynuny 2980 py6. Jlaiite kBanudukaiuio
JNEVCTBUM MAaCTEpa U CIecaps.

3anaua 2

30 wurons 2000 roma PacxomuukoB, Kombruenko, boraueB u XabapoB
JOTOBOPMIJIMCH BBIKPACTh aBTOMOOMIIbHBIE 3aITYaCTH U3 Tapaxka, mpuHaaiexaniero I'.
PacxoTunKoB ocTancs CTOSTh BO3JIE MPOe3kKel yacTu, HabIoaas 3a MPOe3KAIOIIUMU
apromoOmisimu, Konbruenko, boraueB u XabapoB mnpouuid BO JBOp, TAE CTOSII
rapax, HO B 3TOT MOMEHT boraueB oTKazajcs NPUHATH Y4yacTHE MU TNepenanl
Kombruenko nomuk. Kombruenko u XabapoB — MPOHUKIM B MPUHAIJICKAIIHUMA
['oHuapyky rapax "pakywmky' M MOXUTHJIM aBTOMOOWJIBHBIE 3allyacTd Ha OOILIYIO
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cymmy 18 Thic. pyOned, NpUYMHUB MOTEPHEBLIEMY 3HAYMTENbHBIA yIIEepoO.
Ksamupunupyiite aeiicteus Pacxogunkosa, Konsraenko, borauesa, Xabapoga.
3anaua 3
24 guBaps 2001 roma AxumoB u benosepueB yroBopwin MaxoBa, KOTOpPbIH
SABJISUICSI OXPAHHUKOM KOMMEPUYECKOTO MPENPUATHS U UMEJT TIPU c€0€ OTHECTPENIbHOE
OpyXHe, IOMOYb UM B34Th A0Ar ¢ T. Bedepom TOoro ke OHA OHM BOPBAJIUCH B
kBapTupy T, HaHECIM €My HECKOJIBKO YJapoB IO TOJIOBE, HOTAaM M pyKaMm, CBS3aju
€ro, HCIOJIb3ysl NMPUHECEHHbIE C COOOM BEpPeBKU M yrpokas HOKOM U MaKeTOM
NUCTOJIeTa, KOTOpBIA uMencsa y benosepiieBa, norpeboBanu 0TAaTh UM JAEHBIU SKOOBI
B3AThIE B J0OJT. T. cka3zan AKMMOBY M beno3epueBy rie y Hero jexar AeHbIH, B UTOre
OHHM 3aBJa/Ie]Id UMYIIECTBOM Ha o01yto cymmy 4 MiH. 115T1eIC. pyOneit. MaxoB npu
3TOM CBOM OpPYXHEM HE BOCHOJb30Basics.  Jlalite kBanmudukamuio AeHCTBUI
AxumoBa, benosepueBa, Maxosa.
3anaua 4
Payn u Kupuuenko noaroopwin 15-metHior0 KpacWIbHUKOBY TOMOYbL WM
MPOHUKHYTh B KBapTUpPY ee noApyru B. OOMaHHBIM IMyTeM MPOHUKHYB B KBapTUPY
notepnesieii, Kupuyenko, TpeOys BblJaud JAEHET M LEHHOCTEW, cTal HU30UBaTh
norepneBuryo, a KpacunbHukoBa u Payn B 3TO BpeMs OOBICKMBAIU JIOM.
Ucnyrasuuce, noteprnesiuas nepenana Kupuuenko 3000 py6Oneit, 6 OyTbUIOK BOAKHU
u 30J0Tble cepbru. [Ipomomxkas TpeOOBaTh NEHBIH, 30JI0TO U JAPYroe UMYIIECTBO,
Kupunuenko marepuaToil y1aBKOW CTaJl CIAaBIMBATh LICKO MOTEprieBuierd. B npouecce
YAYLWIEHUS Yy MOTEpHEeBLIEH MPOU30IIEN CEepACYHbId MPUCTYI, OT KOTOPOTO OHa
CKOHYaJach Ha MecTte npowucuiecTsus. [locne 3Toro HamamaBImKe 3aBIAAENN IPYTUM
€€ UMYIIECTBOM, JICHbIaMH M 30JIOTBIMH H3JEIUsIMU Ha o0mryto cymmy 8620. Kak
kBauimpoBats nectBus Payn u Kupuuenko. bynmer nu mnpuBnedeHa K
oTBeTcTBeHHOCTU KpacunbHukoBa?
3anaya 5
22 mapra 1999 roma okono 20 4yac B COCTOSIHUM QJIKOTOJBHOTO OIbSHEHUS
Punens ¢ 1enbl0 COBEPIICHUS XHUILECHUA YYy>KOMO0 HMMYILIECTBA MPHUIIEN B JOM K
PerreTHUKOBY, MPUHECEHHOU ¢ 000U OyTBHUIKOW BOJKH HaHEC MOCIEIHEMY yaap IO
roJIOBE€, HOTOH - IO JIMILY, 3aT€EM yJIapui €I1e HECKOJIBKO pa3 10 TOJI0BE U TENy, MOCIe
Yero OTKPBITO MOXUTWI TeneBu30p crouMocThio 8500 pyO., mpuHaaIexkanui
PemeTHukoBy, U rurapy croumocTthio 2500 py06., mpuHaiexairyo Kapambiiieny.
PemierHukoB mpoJsiexan B OOJNBHUIIE TpU C TMOJOBHMHOW Hexenu. Jlaiite
KkBaynukaiuio aeicTeuii Pumens.
3anaya 6
b. u K. norosopunuce, uto K. mox BHIOM MOKYIIKM MY3BIKaJbHOTO LEHTpa
NPUJET K MOTEepPIIEBIIEMY U, YTPOXKasi OpYyKueM, 3a0epeT HeHHOCTH. /{151 moAroToBKU
K HamaJieHuIo ObLJIO PEUIEHO MCMOJb30BaTh KBapTHUpy O., MPOKMUBAaBLIEH B TOM K€
I0OMe, 4TO U ToTeprneBmnid. B cooTBercTBUU ¢ goroBopeHHocThi0 b. mepeman K.
nucTojieT u 6oenpunacel. 1 nekadbps 1998 roga onu npunuim k O., COyCTsS HEKOTOPOE
BpeMst K. ¢ 1enbio coBepiiieHust pa300si HAlIpaBUJICA B KBAPTUPY MOTEPIIECBIIETO, I

192



3actpenui nociuenuero. [Ipuast B kBapTUpy MOTEPIEBIIETO U Y3HAB, YTO TOT your, b.
3a0paJsl BUI€OMaruiuTo(oH, MyabT AUCTAHLIMOHHOTO YIPaBJICHUS, IEHbIU U BaJIOTY.
Keamudpunupyiite aevicteus b. u K.

3anaya 7

9 mapra 1997 roga B 5 uvac. 30 muH. UepnakoB, paHee CyJuUMBbIN 3a Kpaxu, U
BonkoB BcTpeTwnnch Ha YJMIE W PELIWIM COBEPIIUTH Kpaxy HEHEr B aBToOyce,
IpUYEeM JOTOBOPWIIMCH COBEPIIUTh KapMaHHbIE KPaXH KaXKIblil B OTAECIBbHOCTH B
OoJIHOM aBToOyce, KTo Kak cymeeT. C 3TOM Liebi0 OHU Celd B aBTOOYC, U B MyTH
ciaenoBanus BoikoB, HaXomsACh Ha 3aJHEN IUIOIIAAKE, BBITAIIWII U3 XO3AHCTBEHHOH
cymku lllynaeBoii komenek ¢ geabramu B cymme 3045 py0., 0 4eM KecToM Jiajl 3HATh
Yepnakony. [Tocie sroro BonkoB u UepnakoB Ha OCTAaHOBKE BBINLIN M3 aBTOOyca U
MOJEIUIN TIOXUIIEHHbIE JEeHbI'M, Npu d3ToM BoakoB B3sa cede 1596 pyo.
(HeIeHOMHUHHUPOBAHHBIX), a Yepnakos — 1449. Kpanuduuupyiite neiictsus Uepaakon
u llymaesoi.

3anaua 8

ConoBbeB npuobpen B 1995 r. ornectpenbHoe opyxue (00pe3 OXOTHUYBETO
pyXxbs 16-ro xamubpa u muctoser "TT" ¢ marpoHamu) u Goempumackl K HEMY s
coBepieHus youiicta Jl., koTopoe coBepini BMecTe ¢ CEHHHBIM.

Ero nmpyr OkyHeB TakXe HE3aKOHHO MpHOOpeTas U COBIBa OTHECTPENIbHOE
opyxue u Ooenpurmacel K Hemy ¢ 1995 r., mocine 4ero ObUT NPUHAT «CHAOKEHLIEM» TIO
OPY)KHIO B COCTaB OpraHu30BaHHOM rpynmbl. 13 ceHTsa0ps 1997 OkyHEB COBEPIIMI
pa30oiiHOe HamajeHue ¢ Hucnojab3oBaHueM mnucronera "TT" mo mpeaBapUTENIbHOMY
CroBopy W coBMmecTHO ¢ bormanoBeiMm u PribakoBeiM Ha kaccupoB OOO TK
"MU.M.M.C." 1 mOXUTHJI IPUHAATIEKAITUX dTOU PupMe TCHEKHBIX CyMM — 1 MIiTH. 248
TBIC. pyOJIEH.

ITocne coBepuieHust paszOoiiHoro HamajgeHus OKyHEB pacckasal 00 3ToM
npectryruieHnn COJOBbEBY, M OHU PEIININ IIAaHTaXXUpoBaTh bornanosa u Pribakosa.
C sroit uenpto ConoBbeB Mo3BoHWIT UM U, TpeOys 10 Thic. mommapos CIIIA, cran
yIpOXKaTh TEM, UYTO COOOIIUT O COBEPIIEHHOM HMH MpecTymieHuu. Omacasch
pa3zobnauenusi, bornanoB u PribakoB B oktsa0pe 1997 roma otnanu TpeOyemyro
cymmy CoJIOBBEBY.

Kamudumupyiite neticteus OxyneBa u ConoBbeBa.

3anaya 9

JIMpeKkTop KHUKHOTO Mara3uHa J|aHWIOB MU MOTYYEHUH TOBapa C IEHTPATbHON
KHUTOTOProBOM 0a3bl 3aMEeTUJI, YTO HKCHEAUTOP MO Oomuoku mnepenan emy S0
YIaKOBOK KHHT. [[aHWJIOB mpomoidan O JOMyIIEHHOW OIIMOKe, a IMOJYYEHHBIE OT
peanu3ani HE3aKOHHO MOJIyYeHHBIX KHHUT JACHbIM B cymMme 18 Teic. pyO. ocTaBui
cebe. bymer nu mnpuBiedeH K YrojoBHOW oTBeTcTBeHHOCTH J[lanwmnoB? I[lpu
MOJIOKUTEITLHOM OTBETE KBANU(MUIIUPYUTE €ro ACUCTBHUSL.

3anmaya 10

SIBAsSICH aIBOKATOM FOPUIMYECKON KOHCYJNBTAllMU W OCYIIECTBISIS 3allUTy

bnunoBa no yronoBHomy aeny B cyne, Konomartos 23 anpens 1999 roaga okomno 10
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yac BCTPETWICA B 3ajJ€ Cyla C MaTepbl0 CBOEro Moja3aliuTHOro binmHOBOW W,
npenjarasi CBOM YCIyrd B KauecTBE IOCPEIHUMKA 3a CMSTYeHHe HaKa3aHWs I10
MPUTOBOPY CyAa, CTall CKJIOHAThH €€ K Jaue B3sATKU B pazmepe 40 Teic. pyOinel cybe,
paccMatpuBaBiiemy geno, u 40 Thic. pyOneill MpoKypopy, MNOAAEPKUBABIIEMY
O0OBHHEHUE, a TAaKXKE MOTPEOOBaNl MepeJaTh €My B KAaueCTBE OIUIaThl 3a y4acTUE B
paccMOTpeHUM Jena 3 MIIH. HEJICHOMUHUPOBAHHBIX pyOJiel, yrpokas, 4TO B
MPOTUBHOM cCiiy4yae bBJIMHOB MOJYYUT MO MNPUTOBOPY MAKCHUMalIbHOE HaKa3aHHeE.
bnunoBa cornacunace ¢ mnpeanoxkeHneM KoHomaroBa, HO 3asBWJIa, 4YTO HE
pacrnojaraet TpedyemMoil cyMMoi. AZIBOKaT C YMBICIIOM Ha 3aBJIaJIcHUE JCHEKHBIMU
cpenctBamMu bBIMHOBOM MpeioxKuII, YTO OH MEPENacT CyJIbe U MPOKYpPOpYy M3 CBOUX
an4HbIX cpeacTB 80 ThiCc. pyOJiel, a OHA HAMMILET PACIIUCKY O B3STHIX Y HErO B3alMbl
130 ThIC. pyOIsieid, mpu 3TOM OH HE HAMEPEBAJICS OTAABaTh JEHbIU YKAa3aHHBIM JIUIaM.
B nepuog ¢ 23 ampens 1999 roaa no oxts6pe 2000 rona bauHoBa, mojarasiias, 4To
JEUCTBUTENIBHO JOJIKHA OIUIATUTh TPY/l aIBOKATa, a TaK’K€ BEPHYTh JE€HbI'M, KOTOPbIE
OH, KaKk cuuTasia bianmHOBa, BMECTO Hee OTJall Cylbe U MPOKYpPOpYy, KaKIbIi Mecsll
nepenasana KononatoBy no 500 py0uieii, BBIIJIATUB €My BCETO MO pacnucke 95 ThIc.
pyonei. Jlaiite kBanmudukanuro aeicteuit Konomarosa.

3anmava 11

B konue mapra - wHawane ampens 2000 roma Penpkun kymwin y bapkoa
aBromaimuay BA3-2106 croumocthio 60 Thic. pyOseH, 3amiaTuB 3aaaTok B cymme 30
ThIC. pyOJsIeil U JOTOBOPUBIIUCH OPOPMUTH CIETKY KYIUIU-TIPOJAXKH Yepe3 HeNleto.

He poxnmaBmmice bapkoBa, PenpknH depe3 Mecsan  pa3yKOMIUIEKTOBAI
aBToMaIluHy. [Ipu 3TOM YeTbipe IBEpH, KAaloT U KPBIIMIKY OT OarakHUKa OH MpoJall
o 1,5 Teic. pyOrelt 3a KaXX1yto BElllb.

B anpene 2000 roma PenbkuH mnpuoOpen [TOKYMEHTbI OT CropeBIIEH
aproMaiuHbl Mmapku BA3-2107, kynui HOBBIM Ky30B, OJIOK IBUTaTels U MOCTABUII UX
Ha aBTomamnHy Mmapku BA3-2106, a ky30B, 010K ABUTATENs] U TOCYJIapCTBEHHbBIN
HOMEp 3TOM aBTOMAILIMHBI BbIBE3 K peke IIpopBa, BbIOMI HOMEp € Ky30Ba U OCTaBUII
TaM. 3atem PenbkuH oopMun aBTOMOOWIb, KYTUICHHBIH Y bapkoBa, 1o JOKyMeHTaM
apToMamHbl Mapku BA3-2107 Ha cBOe UMS M UCMOIB30BaJ B IUYHBIX ensax. JlaiTe
kBayiukauio aeictpusm Peapkuna.

3anava 12

4 urons 1999 roga KpusiioB coBMecTHO ¢ Py3aeBbIM COBEpIINI KPaxKy KOJIEC C
aBTOMalllMH, npuHaAiexamux ['ypeeBy u JKanHoBy, a B utoHe u aBrycre 1999 roga
u3 canoHoB apromammH KupeeBa m EdpemoBa TailHO MOXUTHI MX HMYIIECTBO.
XWIIEHWE U3 CAaJOHOB ABTOMAIIMH CYJ NPU3HAI KAaK COBEPLICHHOE C HE3aKOHHBIM
NPOHUKHOBEHHEM B HHOe XxpaHuiuiie. [IpaBuwibHO 71U cyn KBanMQUIMPOBAI
JENUCTBUSI BAHOBHBIX?

3anmava 13

30 aBrycta 1998 ronma PuszBanoB u ®Da3nbleB U3 HENPUSI3HU COBEPIIUIN

youiicTBO XuUCMaTyJlJIMHA, a 3aTeM, 4YTOObl CKPBITbCS C MECTa MPOUCIIECTBUS,
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HEMpaBOMEpHO 3aBiajienu aproMammHoM "KamA3", mpuHajiexaBlieil peMOHTHO-
texanueckoMmy npennpustaio (PTII) AOOT "bamcenbxo3rexHuka', NPUYUHHUB
NpeAnpusITHIO KpynHbIA yiiep0. [ladite kBanudukanuio npeiictBuii PusBaeBa u
da3bleBa.

2.5.2 KpaTkoe onucaHue MpoBOAMMOIO 3aHATHS:

Pemienne  3amay OCyIIECTBIAETCS ~ CTYJEHTOM  CAMOCTOSITEIBHO  JO
MpakTHYeCcKoro 3aHiTus. IIpeayiaraeMple OTBETHI Ha TIOCTABJIEHHBIE B 3aJaye
BOINPOCHI JOJKHBI 0053aT€IbHO 0OOCHOBBIBATHCS CChUIKAMHM Ha HOpMBI HOBOro YK
P®. [Ipu 3TOM cTynEeHT 00s13aH U3YYUTh BCE U3BMEHEHUS U JIOTIOJTHEHUS, BHECEHHBIE B
YK P® Ha MOMEHT BBITIOJTHEHHUS UM 3aJaHusl. ECIIM B pyKOBOASIIMX MOCTAHOBICHHSIX
[InenymoB BepxoBHbix CynoB CCCP u PCOCP (P®), a Takke B peIICHUSIX
Koncturyunonnoro Cyna P® ectb pa3bsicHeHHUs, Kacaroluecss OOCTOSITENbCTB,
U3JIOKEHHBIX B 3ajade, TO HEOOXOAUMO TMPHUBECTH UX, YKa3aTb Ha3BaHHE
MOCTAHOBJICHUS WM PEILICHUS] U COOTBETCTBYIOIIUN MYyHKT.

2.5.3 Pe3yabTaThbl 4 BHIBOABI:

B pe3ynbTaTe npakTUUYECKOTO 3aHATHS CTYACHT IMOJYYHJ 3HAHHUS, BbIpaboTal
yMEHUSI U TpUOOpen HABBIKA MO OINPEAETEHUI0 MOHATUN MPECTYIJIEHUH NPOTUB
COOCTBEHHOCTH, UX OTJIWYMS, HaBBIKM KBaJU(UKAIMK  paccMaTpUBaEMbIX
MPECTYILICHUM.

Kpome Toro ocyIiecTBieHO 3aKpeIuieHue U yriryOleHne 3HaHUW, MOJTy4YEeHHbIX
Ha JICKUUAX U MPUOOPETEHHBIX B IMPOILIECCE CAMOCTOSITENBHOM padoThl ¢ yueOHOH
JTUTEPaTypol, MPaBOBBIMH aKTaMHd M MaTepHalaMd MPAKTUKH; CHOPMHUPOBAHBI y
CTYJIEHTOB YMEHHSI W HaBBIKM PabOThl C HAYyYHOM JHUTEpaTypoll W creuuaibHbIMU
JOKYMEHTaMH, aHAJIU3 Pa3JINYHbIX NCTOYHUKOB 3HAHUH, IOATOTOBKA BBICTYTUICHH.

IIpakTuyeckoe 3ansiTue Ne6 (2 4.)

Tema: Kpanupuuupywinue npu3HAKM XUIIEHHI.

2.6.1 3aganue qsa padoThI:

1. Cucrema xBamupuuupyomux mnpu3zHakoB. OOmme u crnernudpuvecKkue
MPU3HAKU.

2. CoBepiieHUE NPECTYIIEHUI TPYIITON JIMIL IO TPEABAPUTEIBHOMY CTOBOPY .

3. IIpu3Haku OpraHu30BaHHOW TPYTIIHI.

4. XunieHue 4y’>K0ro MMYIIECTBa C MPOHUKHOBEHUEM B KWIMILE, MOMEIICHUE
1100 UHOE XPAHWIIUILIE.

5. [IpuuriHeHHE 3HAYUTENBHOTO yIiepOa TpaXIaHUHY KaK KBaTU(UIUpPYIOIIee
00CTOATENBCTBO

6. Kpynublii  pazMep  XUIIEHHA  YYXKOTO  MMYyIIecTBa  Kak  0co0o
KBTI (UIMPYIOUIHNI PU3HAK.

7. CoBepuieHUE MOIICHHUYECTBA, MPHUCBOCHHMS M  pacTpaThl JIMLOM C
MCIIOJIb30BAHUEM CBOETO CITY>KEOHOTO MOJIOKEHUS.

8. Cnenuduueckue KBATUPUITUPYIOIINE MPU3HAKH pa300s ¥ BHIMOTaTeIbCTRA.

9. XuIIeHNE NPEeIMETOB, UMEIOIINX 0COOYIO LIEHHOCTh, KaK CAaMOCTOSI TEIbHBIH
BUJI XUIICHUS.
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I/IH,I[I/IBI/II[yaJ'II)HOC JOMAIIHEC 3aJaHNC
3anaun
3anaya |

['onoBun u aupexTop ¢upmel "T'amOut" LlTeitHMUIIIEp 3aKIIOUUIIN CETKY, IS
ocyiectBiieHuss koropoi ['omoBun gan B gonr Iredinmuinep 3 muH. pyOnew, a
MOCJENHsIS B CUET MOralieHus J0dra JOoJKHa Oblla MpeJocTaBUTh [ 0JIOBUHY
CTOMATOJIOTMYECKOe 000pYyI0BaHHUE.

C o710l 1ienpio ['070BUH MOMyYnsI KpeauT B akiuoHepHoMm Oanke "FOropckuit”
r.HwkHeBapToBCKa B cymme 3 MITH.pyOJI€i o 1MoJ 3aJ10T CBOEH KBapTHUPHI.

JupexTop ke GUupMbl CBOUX 0053aTEIbCTB HE BBHIMOJIHUIA.

C nenpro morameHus KpeauTa W MPOLEHTOB Mo HeMy ['010BUMH M ero cympyra
yUpeIuiIn Opeanpusitue "IKcnaHcus', IMPEKTOPOM KOTOpPOro OblT Ha3HaueH Acees,
Y B3sUIM KpeauT B 3anaano-CubupckoM kommepueckom Oanke. ["apanTom norameHus
HOBOT'0O KPEINTAa BBICTYIIWI JUPEKTOP APYIroro npenpusitis baGykuH.

[TonmyuuB kpeaut B cymme 7 MIH.pyOseil ['osioBiHa moracuia KpeauT B aKIMOHEPHOM OaHKe
’FOropckuii”. B cuer Bo3MmenieHus 3a10/keHHOCTH ['onoBuH nepeaan babymkuny 1 MutH. pyoneit,
o0eras OCTaJbHYIO CyMMY BEpHYTb MO3/IHEE.

BynyT nu npuBiekatbcsi K OTBETCTBEHHOCTH ['0JIOBUH U €ro >xeHa?

3anaua 2
I'. aBmsncs "HaBoguMKOM'" Ha KBapTUpbl. EmMy Obl0 Oe3pa3nudHo, KakuM oOpa3zom Oyner

MOXHIIIEHO UMYIIIECTBO, B IPECTYIHYIO I'PYIITY OH HE BXOJWJ, HE ObLJI 3HAKOM C €€ YYaCTHUKaMH, a

Takke ¢ ux muaHamu. MHopmamuio o "Mecte coBepuieHus npecrymieHus" I. nepepan E. 3a
OTIPEJICICHHYI0 CYyMMY JIGHEr B KOHIIE HOsIOps, pacckaszaB, uto y @. umeercs 850 Thicsd pyOsiei.
Kpowme Toro, I'. mpemnoxun Hanbosee mpocToil crocod MPOHUKHOBEHUS B KBAPTUPY B CBSI3U C TEM,

uro @. Gyner naxoautca B orbesne. E, B., X. u JI. 5 nexabps 1997 r. nmponukiu B
KBapTUpPy, BOCHOJIb30BABIIMCH COBETaMU |. M NOXUTWIM [E€HBI'M, HO KOrJa OHH
BBIXOJIUJIM U3 KBapTUPbI ObUIM 3aMEUYE€Hbl COCEAKOM, KOTOpas 3akpuuajia UM BCIE.
Kak xBanu¢uimpoBarh 1eiCTBUS BUHOBHBIX ?

3anaua 3

Pabotas nupextopom nruiedadbprku PomaHoB B TeueHue 6 mecsieB OecriaTHO
OTITyCKaJl CBOMM POJICTBEHHUKAM U JIPY3bsIM Kyp U Si1a, TPUUUHUB, TAKUM 00Pa3oM,
ymep6 (abdpuke B pazmepe 240 Teicsa pyoseit. Kpome Toro, mo croBopy ¢ TJIaBHBIM
Oyxrantepom XpamoBoii PomMaHOB cucTemMaTH4ecKu MpojaBaid OUTHIX Kyp, HE
MPUXOAYs MOCTYIJICHUE JeHeT, KoTopble PomMaHoB 1 XpamMoBa JAeTuIu MEXTy COOOiA.
Kaxxnomy u3 Hux nocranocs mo 78000 py6. Kpanudunmpyiite nevicreust Pomanosa u
Xpamosa.

3anayva 4
KacnpanoB, paboTaBuinii CTOPOKEM Ha TEPPUTOPHH TapaKHOTO TOBAPHIIECTBA
"3apeuyHoe"”, pacnuBajl CIIUPTHHIC HAIUTKU C OCYXJACHHbIMU BacskuubiM (B 1992 r.
1o cr1.145 4.2 YK PCOCP x 3 romam numenus cBooonsl; B 1995 roga no cr.ct.144
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4.2, 210 YK PCOCP « 3 rogam suiieHus cBo001bI, 0CBOOOX 1eH B siHBape 1998 roma
no oTObITUM Haka3zaHus. 24 aBrycra 1998 r.) u IloJOBHUKOBBIM U yIlIed OTABIXAThb B
BaroH4YMK. OcTtaBmIMCH BABOEM, BacskuH n 110JIOBHHKOB JOrOBOPMIIMCH IOXUTUTH
Kojieca OT aBTOMOOWIs, mpuHajiexamero MyxammaroBy. OcyiiecTBisis
3alyMaHHO€, OCYXJCHHBIEC B3SJIU JIOM, HOKOBKY, KIJIFOUHM U CTAJIM B3J1aMbIBaTh 3aMKHU
rapaxa, HO ObUIM 3aCTUTHYTHI cTopokeM KacnpanoBsiM. KacnpaHoB cTan nporoHsth
[ToslOBHMKOBA € TEPPUTOPHUM TapaXHOTO TOBapuilecTBa. B 3T0 Bpems Bacskun
BOOPYXKUJICS TOIIOPOM, Hanasl Ha KacrpaHoBa M HaHEC eMy yJaphl JIE3BHEM TONOpa B
KU3HEHHO Ba)XHBIE OPraHbl, NMPUYMHUB 3J0POBBI0 IOTEPIEBIIErO TSHKKUWA BpEX,
MOBJIEKIIIUN CMEPTD.

ITocne yOwuiictBa BacskunbiM cropoka KacnpaHoBa oOcCyXJI€HHBIE CHOBa
NBITAINCh B3JIOMAaTh 3aMKWA Trapaxa W ObUIM 3aCTUTHYTHl JAPYTHMM CTOPOXKEM
CaitpynnuHbIM, KOTOPBIA COOOIIMII 00 9TOM pabOTHUKAM MUJIUIIMH, MPECEKIINM
MPECTYMHBIE JTEUCTBUS OCYXKIACHHBIX.

Kanudunupyiite neiicteust Bacskuna u [lonoBHUKOBA.

3amaya 5

[TommkoB mpennmoxun Atamkudy B. u [otdpumy orpadbuts kBaptupy K., B
KOTOpPOW, KaKk OH COOOIIWJI, HaXOAWJIOCh MHOIO II€HHBIX Belled. Berynus B
MPECTYIHBIN CTOBOP MEXKTY COOOI C IeNIbI0 COBEpIICHUS TpecTyIuieHus, 21 dheBpas
2000 r. mpumepno B 14 wuac. [lommkoB coBmectHo ¢ [oTdpumom u Oparbsimu
ATSIIKUHBIMU TIpUEXau K aoMy, rae npoxusan K. ITonmkos nokazan Atamkuny C.
u loTdpuny KBapTHpy MOTEPIIEBILETO U 3allelNl Ty, UCIONIb3Ysl CBOE€ 3HAKOMCTBO C
X03MHOM. B kBapTHpe Kpome Xo3simHa Haxoqwiuch KypakoB m AnukeeB. Uepes
HEKOTOpoe BpeMst OpaThsi ATsIKUHBI U ['oTdpua Takxke nosBuinch TaMm. OHU N30MIH
xo3smHa K. m ero rocreir KypakoBa u AHukeeBa, mnpu »ToM ATtsamkuH C.
JEMOHCTPUPOBAJI HMEBIIYIOCS Y HEr0 3apaHee NPUTOTOBICHHYK '3aTOYKy' U
yrpoxkan er. llocme 3toro Atsamkuabl u [oTgpun cBs3aid MOTEPIEBIIUX H
3aBnanenu umyiiectBoM K. Ha oOmyro cymmy 86 Thic. py6. PemmTe Bompoc o
BuHOBHOCTH [lonmikoBa, OpatbeB ATAmKkuHbIX, ['oTdhpuaa.

2.6.2 KpaTkoe onucaHue NpoOBOJAMMOI0 3aHATHS:

Pemienne  3amay OCyIIECTBIAETCS ~ CTYJEHTOM  CAMOCTOSITEIBHO  JO
npakTuueckoro 3aHsTtus. IlpeanaraeMple OTBEThl Ha TIOCTABJIEHHBIE B 3ajaye
BOIIPOCHI JOJIKHBI 00513aT€IbHO OOOCHOBBIBATHCSA CChUIKAMU Ha HOpMbI HOBOro YK
P®. IIpu 3TOM cTyAeHT 00s13aH U3yUYUTh BCE€ U3MEHEHUS U JOMOIHEHUS, BHECEHHBIEC B
YK PO Ha MOMEHT BBITIOJTHEHUS UM 33JlaHusl. ECIM B pyKOBOSIIUX MOCTAHOBIICHUSX
[InenymoB BepxoBHbix CynoB CCCP u PCOCP (P®), a Takke B pEIICHUSIX
Konctutyunonnoro Cyna P® ecTh pa3bscHEHMs, Kacarolluecss OOCTOSTENbCTB,
U3JIOKEHHBIX B 3ajadye, TO HEOOXOJUMO TMPHUBECTH UX, YyKa3aTb Ha3BaHHE
MMOCTAHOBJICHUS WM PEILICHUS] U COOTBETCTBYIOIIUN MyHKT.

2.6.3 Pe3yabTaThbl M BHIBOJABI:

B pe3ynbrate npakTUYECKOIO 3aHATUSA CTYJEHT IMOJIYYWJ 3HAHUs, BbIpaboTal
yMEHUA U MOpUOOpesl HABBIKM MO ONPEAENICHUIO TMOHATHM MPECTYIUICHHH MPOTHUB

197



COOCTBEHHOCTH, UX OTJIWYMS, HaBBIKM KBaIU(UKAIIMK  paccMaTpUBaEMbIX
MPECTYTUICHHM.

Kpome Toro ocyiecTBieHO 3aKpeIuieHue U yriryOleHne 3HaHUN, MOJTy4YEeHHBIX
Ha JICKIUAX U MPUOOPETEHHBIX B IMPOILIECCE CAMOCTOSITENBHOM padoThl ¢ yueOHOM
JTUTEPaTypol, MPaBOBBIMM aKTaMHd M MaTepHallaMd TMPAKTUKH; CHOPMHUPOBAHBI y
CTYJIEHTOB YMEHHSI W HaBBIKM PaOOThl C HAYyYHOM JHUTEpaTypoll W creuuaibHbIMU
NOKYMEHTaMH, aHAJIU3 Pa3JINYHbIX HCTOYHUKOB 3HAHUH, IOJATOTOBKA BBICTYTUICHH.

IpakTnyeckoe 3ansaTue Ne7 (2 4.)
Tema: NHble KOPBICTHBIE NPECTYNJIEHHS POTHB COOCTBEHHOCTH.
2.7.1 3ananus nist padoThI:

1. BeimorarenbcTBO (CITOpHBIE BOMTPOCH KBATH(UKAITIH)

2. [IpyuniHeHHe  WMYIMIECTBEHHOTO  ymiepba  myTteM — oOMaHa  WJH
37I0yMOTPEOJICHHS TOBEPUEM.

3. HempaBomepHoe 3aBnajieHHe€ aBTOMOOMJIEM WJIM WHBIM TPaHCIOPTHBIM
cpencTBoM Oe3 1enu XUleHus (yroH), €ro OTIUYNE OT Kpaxku, Tpadexa, pa3zoos.

4. IlpuoOpeTeHue win COBIT UMYIIECTBA, 3aBEIOMO JTOOBITOTO MPECTYTHBIM
My TEeM.

Tembl UHOUBUOYALHBIX OOMAWHUX 3A0AHUL

1. MaauBHayanbHOE TOMAIIHEE 3a/1aHUE

3agaun
3anaua 1

N. u b. BcTynmwin B MNpeCcTynHBIM CroBop [Jsi COBEpUIEHUS pa300MHOro
HamnaJieHus. Ha BJaJesblla aBTOMOOWJS C LENbI0 3aBIAJCHUS aBTOMAIIMHON U C
MOCNIEAYIOMUM youiicTBOM Boautensa. [lpu stom oHu pacmpenenuwnu ponu: .
J0JDKEH OBLT HAamacTh Ha BOJIUTENS M YOUTH €ro, a b. - ynpasisats aBTomoOuiem. Bo
WCIOJIHEHUE 3agymMaHHOro M. w3rotoBmi 3aTouky, o yeM yBegomun b. Ilozmnee
OCY’)KIEHHBIE JOTOBOPWJIMCH O BPEMEHM M MECTE€ COBEPIICHHUS MPECTYIUICHUS,
KOTOpOE yKasan b.

Peanmus3yss cBoil ywmbIceN, OHHM Ce€IM B aBTOMOOWIb TOJ yIpaBiICHUEM
norepnesuiero. B nmytu cienoBanus, o TpeOOBAHUIO OCYXKIEHHBIX, MOTEPHEBIINN
ocranoBuJcs. [locie Toro, kak b. ortomen B cropony, M. Hanan Ha BOAUTENS U HAHEC
€My 3aTOYKON Tpu yaapa B rpylab. OT NOJYYEHHBIX TEJIECHBIX IOBPEKICHUIN
MOTEPIIEBIINN CKOHYAJICS HA MECTE.

3atem WM. oTrammn Tpyn MNOTEpHEBIIEr0 B KaHaBy W yBeaoMun b. o
coBeplIeHHOM HUM YyoOwuiictBe. Ha Mecte mpoucliecTBUS OCYXACHHbIE 3aBIIAJENIN
aBTOMOOWJIEM U JPYTUM UMYLIECTBOM MOTEPIEBIIETO.

Ha wmammumue non ynpaenenuem b. mpuexanu B ropol, rae cObUIM BeIlH,
MOXHUIIEHHBIE U3 aBTOMOOWJIS MOTepHeBIIero. JleHbru pa3aenuam Mex Tty COOOM.
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KBamudummpyiite neiicteus U. u b.
3anaya 2
B. Ha ocTraHOBKE OOIIECTBEHHOTO TPAHCIOPTA BBICKOYMII TMEPE] JIBHUTaBIIEHCS
aBTOMAILIMHOM TMOJ] YINpaBlI€HUEM MOTEpHEeBIIEH, KOTOpas BBIHYXKJEHAa Oblia
OCTaHOBUTH aBTOMOOMIJIb. Bocnonb3oBaBmnuch 3TuM, B. cen Ha mepenHee CUACHbE U
MIPEJIOKUI ClIeoBaTh Aanee. Ha TpeboBaHue moTeprieBIed BBIMTH W3 MAIIWHBI B.
BBITALIWJI HOX, MPUCTABWI JIE3BUE K IIEe W, Yrpokas NPUYMHEHHEM HaCWIIu,
ONAaCHOTO JJIsl )KU3HU U 3[I0POBbs, 3aCTAaBUJI €€ MPOEXaTh K ONPEACICHHOMY MECTY U
TaM W3HacwiIoBal. Pemnte Bompoc 00 OTBETCTBEHHOCTH B.
3anaua 3
H. B urone 1995 roma myrem oOmaHa, SIKOOBI C LIE€JbIO NPUOOpETEHUsS i 3.
aBTOMOOWJISI UMIIOPTHOTO MPOU3BOACTBA, MOJYYHJI OT MOCIETHEro 2 ThIC.JOJIJIAPOB
CIIA. ITox stum xe npemiorom B aBrycre 1995 roma on momyumn ot A. 2100
nosiapoB CIIIA. Ha nannsie nensru H. B aBrycre 1995 rona npuo6pen aBToMoOWIIb,
a yYacThb JEHer MOTpaTW/l Ha JIMYHbIE HYXKIbl. YKa3aHHBIM aBTOMOOWIL OH
HaMepeBaJICcsl MPOJlaTh, YTOObI Ha BBIPYUEHHBbIE NEHBI'M NpuoOpecTH s 3. U A.
JpyTrue aBTOMOOMIIN MO0 BEpHYTh UM JeHbIu. KBammdumupyiite nericteus H.
3anaua 4
I1., paGoTaronuii 3aBeayIONIMM CKJaja B BOGHHOM 4acTh, CroBopuBIIKCH ¢ C. U
M. ¢ Mapra No HIOHb MOXMUIIAJI PEAKTUBHO-OCBETUTENIBHBIE W HMHTALMOHHBIE
MaTPOHBI U B3PBIBIIAKETHI, OOEMPUIIACH] U B3PBIBHBIE YCTPOMCTBA C LIEJBIO MPOJIaKU
stux npeameroB K. Kpanudunupyiire neiicrsus 11, C., M.
3anaya 5
A. u b. noroBopuwinchk yraath aBromMmoomiib «['A3-3110», mpunamiexasmmii K.
YTpom crnenyromero AHs A. yrHaja aBTOMOOWIb M MOCTaBWI €ro B rapax b., rme
MOCJEeIHUN pa300pall €ero Ha 3amacHble YacTH M NIPOJal Ha aBTOPBIHKE CBOEMY
3HAKOMOMY.
ITocne vero A. mpuBe3 B rapax k b. eme ogun aBroMoOmiIb «['A3-3110»,
KOTOpPbIX b. mepekpacuit u ctan UCHoJb30BaTh JAJI1 COBECTHBIX MOE3A0K C A. 3a TOPO/I.
JleficTBHS OCYKJICHHBIX TI0 TIEPBOMY SIHU30/1y KBadu(UIMpOBaHkI mo mm."a", "r"
4.2 ¢1.158 YK P®, a no Bropomy snuzony — no nm."a", "6", "r" 4.2 c¢1.158 YK P®.
Cyn nepBoil MHCTAHLIMM HA3HAYUJ OCYXKIEHHBIM HAKa3aHUE MO KaXJOMY SIHU30.y
KpaXX ¥ C y4eTOM BBINICyKa3aHHOW KBATH(PUKAIMK OMPEISITUII UM HaKa3zaHUE 10
COBOKYITHOCTH MpecTyIieHui. BepHoe nu pemenue npuHsi cya?
3anaya 6
E. B. u K. goroBopwiuch coBepmuTh pa3z0oitHoe HamajaeHue. [l., 3Has o
HAMEpPEHWH YYaCTHUKOB 3aBIAJCTh YYyXXUM HMYLIECTBOM, JOCTaBWI HX Ha
aBTOMAIlMHE K MECTY, I'/l€ IUIAaHUPOBAJIOCh COBEPIICHUE NMPECTYIUICHUS, U COIJIACHO
JIOTOBOPEHHOCTH JOXKUJAJICS UX BO3BpAIICHUS, MOCJIE YEro C MOXMILIECHHBIM OTBE3
YYaCTHUKOB HamaJeHus: oopatHo. byner nu noanexaTts oTBeTcTBeHHOCTH [1.?
2.7.2 KpaTkoe onucaHue MpoOBOAMMOIO 3aHATHS:
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Pemienne  3amad OCYIIECTBISICTCS  CTYJAEHTOM  CaMOCTOSTENIBHO  JI0
MpakTU4YecKoro 3aHATHs. [lpennaraeMple OTBETHI Ha IIOCTABJICHHBIE B 3a/Jaye
BOIIPOCHI JOJKHBI 0053aT€IbHO OOOCHOBBIBATHCA CCHUIKAMU Ha HOpMBI HOBoro YK
P®. ITpu 3TOM CTYIEeHT 00s13aH U3YUUTh BCE UBMEHEHHUS U JIOMOJTHEHUS], BHECEHHBIC B
YK PO Ha MOMEHT BBITIOJTHEHUS UM 33JlaHusA. ECIM B pyKOBOSIIUX MOCTAHOBIICHUSX
[InenymoB BepxoBHbix CynoB CCCP u PCOCP (P®), a Takke B pELICHHIX
Koncturynimonnoro Cyna P® ecth pa3bsicHeHHUs, Kacaromuecss OOCTOSTENBCTB,
M3JIOKEHHBIX B 3ajJade, TO HEOOXOJWMO TIPUBECTH UX, YyKa3aTh Ha3BaHUE
MOCTAHOBJICHUS WJIN PELICHHS U COOTBETCTBYIOIINN ITYHKT.

2.7.3 Pe3yabTaThbl M BHIBOABI:

B pesynbrare mpakTUYECKOrO 3aHSATHS CTYACHT IMOJYYMJI 3HAHUS, BhIpaOOTal
YMEHHUSI M TIPUOOpENT HaBBIKA IO OMNPEIAEICHUIO TOHSITHUH MHBIX KOPBICTHBIX
MPECTYIUICHWA TPOTHUB COOCTBEHHOCTH, WX OTIWYHUS, HABBIKU KBaTU(UKAIIUU
paccMaTpUBaeMbIX MPECTYIUICHUH.

Kpome Toro ocyIecTBieHO 3aKpeIUieHne U yTriyOJIeHHe 3HAHUMN, TTOTyYEeHHBIX
Ha JICKIUAX W MPUOOPETEHHBIX B MPOIIECCE CaMOCTOSITEIHHOM paboOThI ¢ ydeOHOM
JTUTEpaTypoil, MPAaBOBHIMU aKTaMH M MarepuajaMd MPAKTUKH; CPOPMUPOBAHBI Y
CTyJICHTOB yYMEHHUSI U HaBBIKU PabOThl C HAYUYHOM JUTEPATypOd U CIEHHATbHBIMU
JTOKYMEHTaMH, aHAJIN3 Pa3JINYHbIX UCTOYHUKOB 3HAHUH, TTOJATOTOBKA BHICTYIUICHUH.

IIpakTuyeckoe 3ansiTue Ne§ (2 4.)

Tema: YHNUTOXKeHUE H IOBPeEKIeHNE UMYLIEeCTBA.

2.8.1 3aganue qus padoThI:

1. YMbIIIEHHOE YHUUTOXKEHHE U MOBPEXKIECHUE Uy>KOTO0 UMYIIIECTBA.

2. KpanmuduimpoBaHHbie BHJIBI YMBINIICHHOTO YHHUYTOXEHHUSI U TOBPEKICHUS
qy>KOTO UMYIIECTBA MPECTYTICHUS.

3. HeocTopoxHOE YHUUTOXKEHUE WU TTOBPEKACHHUE YY>KOTO UMYIIECTRA.

4. Kpanudunupyromye MNPU3HAKKH YHUYTOKEHUS WU TOBPEXKICHUS YYKOTO
UMYIIECTBA [0 HEOCTOPOKHOCTH.

Tembl UHOUBUOYATLHBIX OOMAWHUX 3A0AHUL

1. MaauBHayanbHOE TOMAIIHEE 3a/1aHUE
3agaun
3anaya |
Kenasa oromctuth IIpomkuny 3a TO, 4YTO TOT Jajd MPOTUB HErO MOKAa3aHUS Kak
cBuaeTenpb npectymieHuss KocrepeB ¢ momoupio TpaBkUHA yrHall NpUHAAJIEKAIINNA
[Tpomkuny aBromobunu «Cybapy», HOJIOTHAI €T0 K pa3o0paHHOMY MOCTy depe3 Oky
Y Pa30THaBILIUCH, BBIIPHITHY U3 MalluHbl. [0 mHEpIuu MalinHa Bbexajaa Ha MOCT,
npoexayia 1Mo HeMy J0 pa300paHHOW YacTH U C BBICOTHI 6,5 METpoB ymnajia B BOAY,
rIIyOMHA KOTOPOW B ATOM MECTE COCTaBJIsuIa OKOJo 5 meTpoB. Kak kBanuuimpoBarhb
nevictust Kocrepesa u TpaBkuna?
3anaua 2
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Hopoxko u JlaxamaeB, paHee TpU pa3a CYJIUMbIE 3a XHUIIEHUE YY>KOTO
MMYILECTBA, IPEIBAPUTEIBHO JOTOBOPHIIUCH O COBEPIICHUN Pa30OWHOI0 HamaJeHUs
Ha BOJMTENS aBTOMAIIMHBI C LEIbI0 €ro YMBIIUIEHHOTO YOMICTBAa M 3aBIajCHUS
TpaHCHOPTHBIM cpeacTBOM. Houbto 11 mas 1997 r. ocTaHOBWIM aBTOMAIIMHY
"Huccan-Cannu" noj ynpasienuem Biajaenblia CeBproruHa npeaiokuB CeBproruHy
JIOBE3TH UX J0 TypUCTHUECKOMW 0a3bl "AJNbBIN Mapyc', pactoioKeHHOU 3a mpeaeaaMu
r. AHrapcka, m mpoexas noBopotT, JlaxamaeB u JIOpOXKKO HONPOCWIM BOJIUTENS
OCTaHOBUTH MalINHY, IIOCIIE YEro, ACUCTBYS COIIaCOBAaHHO, B COOTBETCTBUHU C PAHEE
pa3paboTaHHBIM TUTAHOM, HaOpocwinch Ha Hero. [Ipu sTom Jlopokko, CHAEBIIHI 3a
CIIMHOM BOJWTENS, HAKWMHYJ Ha €ro UICK0 3apaHee MPUTOTOBICHHYIO BEPEBKY
(mpuUMeHsisl €€ Kak MPeJAMET, UCIIOJIb3yEMbI B KQUeCTBE OPYKHsI) U Hadall AyLIUTh, a
JaxanaeB HaBanuiici Ha CEBpPIOTMHA U C LIEJIbIO MOJABIEHUS €T0 CONPOTUBICHUS
yAepkuBail 3a pyku. OQHAKO UM HE YJaJI0Ch 3aBEPIIUTH CBOU MPECTYIIHBIE AEHCTBUA,
HarpaBlieHHble Ha yOuiicTBO CEBpIOTMHA, MO HE 3aBUCAUIMM OT HUX MPUUYUHAM,
MOCKOJIBKY BepeBKa 00OpBajiaCh M, BOCIOJIb30BABIIUCH ATHM, MOTEPHEBLIUN CMOT
BBIPBATHCS M YOEKATh.

3aBnazeB TakuM oOpa3oMm aBToMmaimmHOW CeBpIOTHMHA CTOMMOCTBHIO 34 ThIC.
pyOneil, BUHOBHbBIE yeXalld Ha HEW, HO B IIyTH MOBPEIUIN €€ U OCTABUIIU.

JIopoKKO 3a COBEpILCHHE XUILIEHUI ObUT cynuM 25 okTsi0ps 1985 r. u 30 anpens
1993 r., npuueM Haka3zaHHe [0 IEPBOMY IIPUTOBOPY MPUCOEAUHSIOCH B MOPSIKE CT.
41 YK PCOCP npu nocieayomux ocyxaeHusx - 13 asrycra 1986 r. u 6 utons 1989
r. (3a xynuraictBo u nobOer). Haka3zanue, HazHaueHHOe JlOpOKKO 3a COBEPILIEHHOE
xunieHne, paktuaecku oTopiTo UM 1 utons 1990 r. JlaxanaeB ocyKaaucs 3a XUIIEHUE
Tprwkapl: 23 maprta 1989 r., 25 oktabps 1989 r. u 17 nekabps 1991 r. U3 mect
JUIIEHUsI CBOOOIbI, II€ OH OTOBIBAJ HAKa3aHHWE IO MEPBBIM JBYM IPUTOBOpaM, OH
ocBoOOXkeH 4 suBaps 1991 r.

Kamudummpyiite netictus Jlopoxko u Jlaxanaesa.

2.8.2 KpaTkoe onucaHue MPpoOBOAMMOI0 3aHATHS:

Pemienne 3amay OCyILIECTBIAETCS ~ CTYJIEHTOM  CAMOCTOSITEIBHO  JO
MpaKkTHYecKoro 3aHiTHus. IIpemayiaraeMple OTBETBI Ha TIOCTABJIECHHBIE B 3aJaye
BOIPOCHI JOJKHBI 0053aT€IbHO 0OOCHOBBIBATHCS CChUIKAMHM Ha HOpMBI HOBoro YK
P®. IIpu 3TOM cTyAeHT 00s13aH U3yUYUTh BCE U3MEHEHUS U JONOJIHEHUS, BHECEHHBIEC B
YK P® Ha MOMEHT BBITIOJHEHUS UM 3aJaHusl. ECIM B pyKOBOASIIMX TOCTAHOBIICHUSAX
[InenymoB BepxoBHbix CynoB CCCP u PCOCP (P®), a Takke B pEIICHUSIX
Koncturyuuonnoro Cyna P® ectb pa3bsicHeHHUs, Kacaroluecss OOCTOSITENbCTB,
M3JIOKEHHBIX B 3ajJade, TO HEOOXOJMMO TNPHUBECTH UX, YyKa3aTb Ha3BaHUE
ITOCTAHOBJIEHUS WM PEIIECHUS U COOTBETCTBYIOIINN ITyHKT.

2.8.3 Pe3yabTaThbl M BHIBOABI:

B pe3ynbrate npakTUYECKOIoO 3aHATHSA CTYJEHT IMOJIYYWJ 3HAHUs, BbIpaboTal
yMEHUSI M TOpUOOpen HaBbIKM IO OINPEACNICHUI0 TOHSITHA  HEKOPBICTHBIX
MPECTYIUICHHM MPOTUB COOCTBEHHOCTH, WX OTJIWYMS, HABBIKM KBaJTU(DUKAIIH
paccMaTpUBAEMbIX IPECTYTLICHUM.
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Kpome Toro ocyIiecTBiieHO 3aKkperuieHne U yriayOieHne 3HaHUM, MOJTyYeHHbBIX
Ha JICKIIUAX W MPUOOPETEHHBIX B IPOIIECCE CaMOCTOSITEIHHOM paboThI ¢ ydeOHOM
JUTEpaTypol, MPAaBOBBIMH aKTaMH W MaTepuaiaMd TMPaKTHUKH; Cc(HOpPMHUPOBAHBI Y
CTYJICHTOB yMEHHS W HaBBIKM PabOThl C HAYYHOW JHUTEPaTypol U crieluaIbHBIMU
JOKYMEHTaMH, aHAJIU3 Pa3IMYHBIX HICTOYHUKOB 3HAHUH, MOATOTOBKA BHICTYIUICHUIA.

IIpakTnyeckoe 3ansiTue Ne9 (2 yv)
Tema: Haka3anue 3a npecTyiuieHus IPOTUB COOCTBEHHOCTH.
2.9.1 3apanus nus padoThI:
1. Haka3zyemMocTh HMYIIECTBEHHBIX MTPECTYTUICHU MMPOTUB COOCTBEHHOCTH.
2. OcHoBanus auddepeHIalil OTBETCTBEHHOCTH 3a XHUIICHUS H JAPYTrHe

MINPECTYIUICHUS ITPOTHUB CO6CTBCHHOCTI/I
TeMbl UHIMBUTyaJIbHBIX IOMAIIHUX 33JJaHUI

1. MapuBuayanpHOE JOMAIIHEE 3ajaHUE

3anaun
3anaua 1

11 mas 1994 roma npubnusutenbHo B 10 4ac BO HMCHOJHEHUE MPECTYIHON
JOTOBOPEHHOCTH O XMILEHUHU 4y>Koro umyiiectsa Unbiok, CepreeB u CaBenbeB, HUMesl
mpu cebe mmcroner, mpuObUIM Ha Tepputopuio AO "MocdhyHaameHTcTpoi'.
IIpumepno B 10 wac. 50 MuH. corjmacHo pacopeneneHuro poseit Mnbrok s
IpEenynpekaeHUs] 00 OMacHOCTH OCTaICS MOOJU30CTH OT MECTa MPEAIoiaraeMoro
Hanagenusi, a CepreeB u CaBeNbeB HaJl€NM Ha TOJIOBBI MacKd U Hallajid Ha Kaccupa
AO Tononbckyto u Bonutens KOmuHa, moTpebOBaB CyMKY C JIEHbramMH, MpPU STOM
CepreeB mpousBen B UX CTOPOHY JBa BbicTpena. [lomaBuB Takum 00pa3oM BOIIIO
NOTEepIeBIINX K conpoTuBieHuto, CepreeB BblpBan u3 pyk lOawHa cymky c
JI€HbI'aMH, U BCE TPOE C MeCTa MPOMCIIECTBUSI CKPBUIMCH, 3aBiajeB JAeHsramu AQO
"MocdynaamentcTpoir" Ha cymmy 461782 py6., a Takke JIMYHBIM HMYIIECTBOM
Tonmonbsckoit Ha oOmryr0 cymmy 14350 py6. Pemmte Bompoc 00 OTBETCTBEHHOCTH

Nnwroka, Cepreesa u Cagenbesa.
3anaua 2
®epmep YuciaoB mnopyuunsl cBoeMy coceny UYHCTAKOBY Ha BpeMsl CBOEro OTIIycKa
MpUCMaTpUBaTh 32 XO3SIMICTBOM M JIOMAIlHUM CKOTOM 3a 4YTO YIUIATWI €My 2 ThIC. PYOJIei.
Bocmnosib3oBaBiIncs OTCYyTCTBUEM KOHTPOJIsI, HUCTSIKOB Ha MpUHajjiexanieM YucIoBy TpakTope U C
MIOMOIIIBIO €T0 K€ MHBEHTAPs 10 3aKa3aM OJIHOCEJIbYaH 32 IIJIaTy BBIMOJIHSAJ CEIbCKOX03HCTBEHHbIE
pabotel. Becero B kauecTBe 1uiathl 3a Takue paboTsl Ynctakos momyumn 120 Teic. pyoseid. Pemmure
BOIPOC 00 OTBETCTBEHHOCTU YHUCTIKOBA.
3anaua 3
B Houb ¢ 26 na 27 nexabpst 1997 r. COpoKMH B COCTOSSHUM aJIKOTOJILHOTO OIbSHEHUS B
KBapTUpPE U3 XYJUTAHCKUX NOOYKIEHWH, B TMPHUCYTCTBHUM IIOCTOPOHHUX JIMI, HELEH3YPHO
BbIpaxasich, n30ua1 BopoHnHa, HaHEC eMy MHOXXECTBEHHBIC YAaphl PyKaMH IO JIMIY, 3aTeM HaHEeC
yAapbl MyCTOM CTEKISIHHOM OYTBUIKOW MO rojioBe W HOxOM B Oempo. Ilocne storo Copokun
3aBlajieNl UMYIIECTBOM IOTepIeBInero — ra3oBeiM mnuctoierom MXK-79 croumocteio 795 pyo.,
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KOTOPBIN 3aTeM HE3aKOHHO HOCHUJI MpH cebde, a 28 aexadbps 1997 r. nponan ero 3a 200 py6. Pemmte
BoIpoc 00 oTBeTCTBEHHOCTH COpOKHHA.

2.9.2 KpaTkoe onucaHue NpoOBOAMMOIO 3aHATHS:

Pemenue 3amad  oCylecTBAsieTCSl  CTYAEHTOM  CaMOCTOSITENBHO  JI0
npakTuueckoro 3aHsATus. llpennaraeMble OTBETHI Ha TIOCTaBICHHbIE B 3ajadye
BOIPOCHI JIOJKHBI 00s3aTeNTbHO 0OOCHOBBIBATHCSI CCHUIKAMH Ha HOPMBI HOBOro YK
P®. [Ipu 3TOM cTyneHT 00s3aH U3YUUTh BCE U3MEHEHUS U JIOTIOJTHEHUS, BHECEHHBIC B
YK P® Ha MOMEHT BBITIOJTHEHHUS UM 33JaHusl. ECIM B pyKOBOASIIMX MOCTAHOBICHHSIX
[TnenymoB BepxoBHbix CynoB CCCP u PCOCP (P®), a Takke B pELICHHSIX
Koucturynnonnoro Cyna P® ecThb pa3bsCHEHHs, Kacaroluecss OOCTOSTENbCTB,
U3JIOKEHHBIX B 3ajadye, TO HEOOXOOUMO TMPHUBECTH UX, YyKa3aTb Ha3BaHHE
MOCTAHOBJICHUS WJIM PEIIEHUS U COOTBETCTBYIOIINM MyHKT.

2.9.3 Pe3yabTaThbl U BHIBOABI:

B pe3ynbTaTe npakTUYECKOTO 3aHATUS CTYACHT IMOJYYHI 3HAHUS, BhIpaboTal
yMEHUSI ¥ IpUoOpes HaBBIKK O ONpPEACNICHUI0 HaKa3aHUs 3a MPECTYIUICHHs MPOTHUB
COOCTBEHHOCTH, X OCOOCHHOCTH, HAaBBIKH KBaTU(DUKAIWH.

Kpome Toro ocyIiecTBiieHO 3aKkperuieHne U yriayOieHne 3HaHWM, MOTyYeHHbBIX
Ha JICKIUAX W MPUOOPETEHHBIX B IPOIIECCE CaMOCTOSITEIHHOM paboThI ¢ ydeOHOM
JUTEpaTypol, MpaBOBBIMU aKTaMU M MaTepHajJaMu NPAKTUKH; CHOPMHUPOBAHBI y
CTYJICHTOB yMEHHS W HaBBIKM PabOThl C HAYYHOW JMTEPATypOl U creluaIbHbIMU
JOKYMEHTaMH, aHAJIU3 PA3INYHBIX HCTOYHUKOB 3HAHUH, MOATOTOBKA BHICTYIUICHUIA.

IIpakTuyeckoe 3ansatue 10 (2 4.)

Tema: IIpo0JieMbl 0XpaHbl HMYIIECTBEHHBIX MIPAB MOTEPIEBIIUX OT

NPECTYIVICHHH MPOTHUB COOCTBEHHOCTH.

2.10.1 3apanus nJs padoThI:

. TlorepnieBmnii  Kak 0OS3aTENbHBIA  3JE€MEHT OOBEKTHUBHOM  CTOPOHBI
MPECTYIICHUS IPOTUB COOCTBEHHOCTH.

2. UckoBass u HeuckoBas (QOpMbl BO3MEUICHHS HUMYIIECTBEHHOTO Bpeaa
MOTEPIIEBIIETO 3a CYET TOCYAAPCTBA.

Temwvt unoueuoyanorot| [ TTAC T CICTCT T

OO0 HOO OO ' hpHOS AOMAIITHEE 3aJaHue

3agaun

JI., peanusysi MPECTYNHBIM IUJIAH NPU KPAXKE UYKOTO HMMYIIECTBA CTal 4YeEpe3
OaJIKOH MPOHUKATh B KBApTUPY TpakaaHuHa b.

Onpenenure, Kakoil Bpel MOXET TMpUYMHUTH b. Tpu 3ammure cBoeH
COOCTBEHHOCTH, BKIIOYas >KHJIHIIE?

2.2.2 Kparkoe OImMcaHue MPOBOAUMOTO 3aHATHS:

Pemenue 3am1auy ocymiecTBiIsi€TCS CTYACHTOM CaMOCTOSITENIBHO JI0 MPAKTHYECKOTO 3aHSATHS.
[Ipemyiaraemple  OTBETHI Ha IOCTABJIEHHbIE B  3ajade BONPOCHI JIOJDKHBI  00s3aTENbHO
000CHOBBIBAThCSI CChUIKaMU Ha HOpMBI HOBOTO YK P®. Ilpu 3TOM cTymeHT 00s3aH M3Yy4HUTh BCE
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W3MEHEHUs] U JIonoJiHeHus, BHeceHHble B YK P® Ha MOMEHT BBINOJIHEHUS UM 3ajaHus. Ecimu B
pykoBomsamux nocranoBieHusix [lneaymoB BepxoBubix CynoB CCCP u PCOCP (P®), a takxe B
pemiennsix KoncturynmonHoro Cyna P® ecth pasbsicHeHUs, Kacarommecsi 00CTOSTEIbCTB,
U3JIOKEHHBIX B 3ajaye, TO HEOO0XOAMMO NPUBECTH MX, yKa3aThb Ha3BaHUE I[OCTAHOBJIEHHS WIIU
pEIIEHUs] U COOTBETCTBYIOIIUI ITYHKT.

2.2.3 Pe3yabTaThl M BHIBO/IbI:

B pe3ynbpTaTe npakTUYECKOTO 3aHATHS CTYACHT IMOJYYHJ 3HAHHUS, BbIpaboTal
YMEHUS 51 npuoopen HAaBBIKH 1o
on |0 0OOOOOOOOOoDooed 0O IADD D Hedepe OXpaHBbI
UMYIIECTBEHHbIX  TMpaB TMOTEpPHEeBIIMX B  cdepe NPecTyIUICHHH  TMPOTHB
COOCTBEHHOCTH, UX OCOOCHHOCTH, HaBBIKH KBATH(PUKAIUH.

Kpome Toro ocymiecTBieHO 3aKpeIuieHue U yriryOleHne 3HaHUW, MOJTy4YEeHHbIX
Ha JICKIUAX U MPUOOPETEHHBIX B IMPOILIECCE CAMOCTOSITENBHOM padoThl ¢ yueOHOH
JUTEpaTypoli, MpaBOBBIMU aKTaMU M MaTepHajJaMu MNPAKTUKH; CHOPMHUPOBAHBI y
CTYJIEHTOB YMEHHSI M HaBBIKM PaOOThl C HAyYHOUW JHUTEpaTypoll W creuuaibHbIMU
JOKYMEHTaMH, aHAJIU3 Pa3IMYHbIX HCTOYHUKOB 3HAHUM, MOJITOTOBKA BBICTYTUICHH.
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