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1. OPTAHMU3AIIAS CAMOCTOATEJBHOM PABOTBI

1.1 Opranu3anoHHO-METOIMYECKUE JaHHBIC JUCIUTUINHBI

O06muit 00beM JacoB MO BHJAM CAMOCTOSTENBHOH paboTHI
(n3 Ta6:1.5.1 PITMT)
IIOATrOTOBKA IIoATrOTOB
HanmeHoBaHue TeMbl WnnuBunyansn | CaMmocTosATenbHOE HOJATOTOBKA K
KYpCOBOTO Ka
HpOCKTa pe (l)epaTa bIC JOMAIIIHHUEC H3yquHe 3aHATUAM
(paGoTs) Incce 3aganus (M/13) Bonpocos (CHB) (ITK3)
2 3 4 5 6 7
IIpenmer u
HCTOYHUKH 2 2
PHMCKOTO 0,05 0,05
YaCTHOTO MpaBa
JInna. IlonsaTue ) )
MPaBOCIIOCOOHOCTH
p 0,05 0,05
M JIEECIIOCOOHOCTH
CemeliHOE TIPaBO 2 2
P 0,05 0,05
[IpaBo 2 2
HacJIeJOBaHUI 0,05 0,05
Bemtnoe nmparo 4 4
[IIHOE IIPaB
P 0,11 0,11
O6uiee yuenue 06 4 4
00s13aTeIbCTBAX 0,11 0,11
OTIenpHbIE BUIBI 4 2
JIOTOBOPOB 0,11 0,05
JleTMKTHEIE 4 1
00s13aTeIbCTBa 0,11 0,05
OcCyIIecTBICHUE U 6 1
3alIuTa Mpas 0,16 0,05
30 20
HUTOTO
0,83 0,61




2. METOAUYECKHE PEKOMEHJIALIUU 11O CAMOCTOATEJBHOMY U3YYEHHNIO
BOIIPOCOB

3.1 PaccmaTpuBaembie BOITPOCHI

Posb puMckoro npaBa B MCTOPUM NpaBa

3HaueHHE PUMCKOTO IIpaBa ONpPEAENAECTCA €r0 OTPOMHBIM ~ BJIMSHHUEM  HE  TOJBKO  Ha
MocJeayroniee pa3BUTHE MpaBa, HO 51 Ha pa3BuTHE KYJIbTYpbI B LEJIOM.
Pumckoe mpaBo XapakTepusyeTcs HEMpPEB30HACHHOW IO TOYHOCTH pPa3pabOTKOH  Bcex
CYILLIECTBEHHBIX MPABOBBIX OTHOLIEHUH MPOCTBIX TOBAPOBIAJEIBIEB (MOKYNATedb M IPOJABELl,
KPEAUTOpP U JIOJDKHHK, JOTOBOP, 00s3aTeNLCTBO U T.A.). OCHOBHBIC 3Tambl: 1) HMApCKHil MEepuon
(VIII - VI BB 10 H.3.); 2). nepuon Pecnyonuku (V — 1 BB 10 H.3.); 3) nepuon Mmnepun, KOTOpbIi B
CBOIO ouepenb AenuTcs Ha ABa noanepuoga: I B no H.3. — IIIB H.3. — mpuHuumnar, Il B H.3. — VB H.3.
— nomuHaTl. OCcOOEHHOCTH TOCYNAapCTBEHHOTO YCTpoWicTBa PuMa M, COOTBETCTBEHHO, PHMCKOTO
npaBa. [lagenue Pumckoint umnepun.  HoBomy pacuser pumckoro npasa B Urtamuu, Mcnianuu u
IOxnoit ®pannuu.  Penernmus pumckoro mpasa B ['epmanun.  BimsHue pumckoro mpasa B
COBPEMEHHOM LIMBUIIM30BAaHHOM MHpE.

3akonbl XII Tabanu, Kak 0CHOBHOM MCTOYHUK PUMCKOI0 YaCTHOI'0 NpaBa

W3BecTHbiii mox umeHeMm «XII Tabmui» (vm, mo Oosee MO3AHEH TEPMUHOJIOTHH, «3aKOHOB
XII Tabmui») MaMsATHUK JPEBHEPUMCKOTO IpaBa IMPHUIMCHIBACTCS OOBIKHOBEHHO JCIIEMBHpAM U
natupyercst 451-450 rr. no u. 3. (Jlusuii, 11, 34-37. duonop, XII, 23-26). "3akonsr XII tabmmm
SBISIIOTCS. MCTOYHHMKOM BCEro myOnumyHOro W yacTHoro mpaBa (fons omnis publici privatique
iuris)"(1). 3axons! XII Tabmuir - 3T0, MO-MPEUMYIIECTBY, 3aIMCh HAITMOHAIBHBIX PUMCKHX OOBIYAEB,
TJIaBHBIM 00pa3oM, B 0O0JaCTH UMYIIECTBEHHBIX M CEMEHHBIX OTHOIICHWH, B o00JacTu
npaBoHapymeHnid. O 3HAYUMOCTH STOro0 COOPHHKA CBHUJAETEIBCTBYET TOT (DaKkT, YTO AaKe IO
UCTEUEHUH TMATUCOT JIET TOCIE MPUHATHS STOTO YIOXKEHHUS, OHO 3ay4YHBAJIOCh HIKOJIbHUKAMU
HAU3yCTh

Crenenb yrpaThbl IPpaBoCOCOOHOCTH

YTpata omHOrO ®3 TPEX COCTOSHHS TPABOCIOCOOHOCTH BJEKJIA 32 COOOK H YTpary
npaBocmocoOHoCTH - caritis deminutio. IlepBoHavanbHO caritis deminutio paccmaTpuBaiiach Kak
rpaxaaHckas cMepTtb. OJHAKO B JaJIbHEHIIEM CTalM CYUTaTh, YTO 3a TPaKJAHCKOW CMEPThIO
CJIEZIOBAJIO TO, YTO HEKOTOPbIE HCTOPUKH PUMCKOTO IpaBa Ha3bIBalOT BO3POXKIACHUEM: YMEPIIUN KaK
ObI BO3pOXK/aJICsl B KayecTBE HOBOM C TOYKHM 3peHHs] IpaBa JUYHOCTH. OCHOBAaHME JUIS YTPAThI
MPaBOCTIOCOOHOCTH OBLITM pa3iuuHbl 1is e€ creneneid. Capitis deminutio maxima (yTpata cBOOO/IbI)
ObuIa CIIEJCTBUEM BCEX YKa3aHHBIX BbIIIE OCHOBaHWH BO3HMKHOBeHHE pabctBa. ClienyeT, 0JJHaKoO
MOMHHUTh, YTO 3TOT MPUHIUN ycTpaHsn aerictBue Capitis deminutio maxima B ciydas, Korja
B3ATHIM B IUIEH PUMJISIHMH BO3Bpallajcs Ha TeppuTtopuio Pumckoro rocynapcrsa. OCHOBaHUSIMU
capitis deminutio minima (M3MEHEHHsI CEMEHHOT'0 COCTOSIHUS) OBLITM OOCTOSITENILCTBA , PUBUBIIIHE
CTapple M YyCTaHaBJIMBABIIWE HOBbIE ceMeiHble cBsi3H. CioJja OTHOCWIHCH OOCTOSITENIHCTBA,
BCJIEZICTBUE KOTOPBIX persona sui iuris CTaHOBHJIACh persona alieni iuris: BCTYIIJIEHUE KEHIIUMHBI SUi
iuris B Opak cum manu arrogatio y3akOHEHHBIE

DJIeMeHThI IPABOCNIOCOOHOCTH PUMCKHMX IPAaKIAH

[IpaBocnocob6HOCTB(Caput) — CMOCOOHOCTH WMETh TIpaBa, OBITh CYOBEKTOM TIpaBa, a
CJIEZIOBATENBHO, MOJTY4aTh 3aKOHHYIO 3alIUTy CO CTOPOHBI BCEX MHCTUTYTOB PUMCKOT'O IOCYAapCTBa.
[IpaBocnocoOHbI cyOBEeKT— persona. DJIeMeHThI IPaBOCTIOCOOHOCTH:

' Hosurikuit U. b. Pumckoe mpaBo: yueOHUK 171st By30B - M. : 3epuano-M, 2009. - 256 c.
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— craryc cBobopI(status libertatis) — Bce HaceleHHne IeNMIOCh Ha CBOOOIHBIX U paboB;
— cTaryc TpaxaaHcTBa(status civitatis) — HaceJeHHME NeTWIOCh Ha PHUMCKUX TpaxaaH H
HeTpax/1aH;
— cTaryc TyaBbl ceMbH, damuiuu(status familiae) — nmeawnuch Ha HUKOMY HE TOJBIIACTHBIX
(«oTIHOB ceMencTBa») u noBiacTHhIX. [IpaBociocoOHOCTD BO3HUKaJa:
— €CTECTBEHHBIM MyTEeM— POXKICHUEM — HEO0OXOAMMO, YTOOBI BBIXOJ peOeHKa OBl M3 yTPOObI
MaTepH; YTOOBI MIIaJICHEI] BBIIIET KUBBIM (HE3aBHCUMO OT COCTOSIHHS, POIOJKUTENLHOCTH KU3HU
U TOTO, KaK OH ce0sl MPOSIBUT, — JBIKEHHEM, KPUKOM); YTOOBI MiIaJeHel ObLI JOHOIICH; HaJHIue
«obpaza YEJJOBEUYECKOT 0>
— HCKYCCTBEHHBIM IyTeM,HalpUMEp MpH OCBOOOXKIACHHU paba PUMCKUM TPaXXTaHUHOM OH
CTaHOBWJICS BOJIBHOOTITYIIIEHHUKOM U IPUOOPETAI MPAaBOCTIOCOOHOCTb.

YcioBus BCTyIeHHs B Opak

st coBepuieHust Opaka ¢ COOTBETCTBYIOIIMMHU IMPABOBBIMH TOCJIEACTBUSMU HAA0 OBLIO,
9TOOBI OpavyyIOIIUECs] COOTBETCTBOBAIM OIPENEICHHBIM ycaoBuAM. OHU U3 3TUX YCJIOBUU OBLIH
a0COJIIOTHBIMH, JIOJDKHBI ObUTH OBITh B HAJIMYHHU IS 3aKJIFOUEHUS BCSIKOTO pUMCKOTO Opaka. [[pyrue
MPAKTHYECKU UTPAIU POJIb YCIOBUH OTHOCUTENBHBIX, HAIUMYHE KOTOPHIX OBUIO HEOOXOAUMO st
COBepIICHUS] Opaka MEXAy JHUIaMH, NPUHAIICKABIIUMU K Pa3HbIM OOIIECTBEHHBIM TPYIIIaM.
[lepBbIM ycnoBHEeM BCTYyIUIEHUS B Opak ObUIO JOCTHKEHHE OpadyloIIMMHCS OpayHOro BO3pacTa,
KOTOPBIH, COBMAaAast C BO3PACTOM COBEPIICHHOJIETHS, IOCJIE HEKOTOPBIX KoJeOaHui ObLT
YCTaHOBJICH B 14 5ieT 1yist My>X4uH U B 12 jeT uist xeHIuH. BTopeiM ycinoBreM ObLIO coryiacue Ha
Opak. B npeBHeiimee Bpemst 3T0 ObUIO corjacue OAHOTO TOJBKO JOMOBIIAJBIKH. JKEHUX BBIpaXkai
CBOIO BOJIIO, €CJIM OH OBLI MOJHOCTHIO MPABOCIIOCOOHBIM (IIPaBOCIIOCOOHAsE HEBECTA HYKJANacCh B
CorJIacuu OmeKyHa (auctoritas tutoris)). TpeTbuM ycoBHEM BCTYIUICHUSI B PUMCKUI Opak sIBISIETCS
Haju4ue y Opadyromuxcs mpasa 3aKkJII0UnTh 3aKOHHBIN Opak.

Cnoco0bl npexkpaienusi 6paka

OcHoBaHUSIMU TIpeKpalieHusi Opaka SBSUIMCh KaK OOBEKTHUBHBIE MPHUYMHBI, TakK U
cyobexTuBHbIE. K EpBBIM OTHOCHIIMCH: CMEPTH OJIHOTO U3 CYNPYTOB; JUIIEHHE CBOOOIBI OJTHOTO U3
cynpyroB (mieH, pabcTBO), MPUYEM TOJBKO Opak Sine manu CUMTAJICS MPEKpalIeHHBIM; JTHUIICHUE
IpaX/IaHCTBa OJIHOTO M3 CYNPYroB; U3MEHEHHE CEMEWHOr0 MOJIOKEHHsI OJTHOTO M3 CYNPYIroB, NMPHU
KOTOPOM HEBO3MOKHO BCTyIUieHHE B Opak. K cyObekTHBHBIM OTHOCHIICS pa3Boja. CBoOOAa pa3Boaa
CyLIeCTBOBaja B PUMCKOM IIpaBe Ha BCEM MPOTSHKEHUU €ro ucTopuu. Pacropxenue Opaka cum
manu ObUJIO BO3MOXHO TOJIBKO MO MHUIIMATUBE MYXa (B CIIy4asX M3MEHbI, MbSHCTBA, OECIIONUS
*KeHbl) B ¢dopMe, 0OpaTHOIl TOM, B KOTOpOHl OH 3akimtouascs: confarreatio - B dopme oOpsaa
diffareatio; coemptio - B ¢opme remansipatio. Pactopxkenue Opaka sine manu JOMyCKajJoCh MO
COIJIAIIIEHHUIO CTOPOH U 10 OJJHOCTOPOHHEMY BOJIEU3bBSBICHHIO JH000T0 U3 cynpyroB. Co BpeMeHeM
NPUYUHBl PACTOpP)KEHHsT Opaka CTaad BIUATH HAa €ro IOCJIEACTBHUS, 4YTO BBIPa3WIOCh B
MMYIIECTBEHHBIX MOTEPsAX. B mocTkiIaccnyeckoM mpaBe BBOJSATCS IMpaBHiia pa3Bojaa. M3BecTHBI 1Ba
BUJIa pa3BOJia: ¢ HEOJArONMPUATHBIMM IMOCJIEACTBUSIMU U Oe3 TakoBbIX. [lepBbIl BUJ aenuiics Ha
OecIpUYMHHOE OJIHOCTOPOHHEE PACTOP)KEHUE M PACTOPKEHUE 10 BUHE APYroro cympyra (M3MeHa,
TSOKKOE  YTOJIOBHOE TMPECTYIUIEHUE, TOCATATeIbCTBO HA JKU3Hb CYIpPYra, CBOIHHYECTBO,
amMopaJIbHBIN 00pa3 xu3Hu). BTropoit By genuiics Ha pa3BoJl MO0 B3aUMHOMY COTJIACHIO U Pa3BO/I IO
BOJIC OJIHOTO CYIpyra NMpW HAJIWYMHM ONPABAATENBHBIX MPUYUH. TaKUMU NMpUYMHAMH ObUIM 00T
LEJIOMYIpPHS, YXOJl B MOHACTBIPb, HECIOCOOHOCTh UMETh JICTEH.

®opmbl 3aBemanuii mo 3akonam XII Tadann

[To cBunerensctBy ['as (2. 100), B ApeBHEiiIEM IpaBe CYIIECTBOBAIH /1B (HOPMBI 3aBEILIAHUS:
a) testamentum comitiis calatis u 0) testamentum in procinctu. Ta u apyras dopma Oblia
BBIPKEHUEM BOJIM HACJIE0aTeNs Mepe]l pUMCKUM HapoJ oM. OJIHAKO MOPSIOK COBEPILIECHUS 3TUX
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JIByX BUJIOB 3aBEIlaHUs, TaK e, KaK U YCJIOBUs, B KOTOPBIX OHU COBEpLIAIUCH, ObUIN Pa3IUYHBL.
3aBenanue comitiis calatis coBepianocs B HapOJHOM COOpaHUU TO KYpHUsIM, KOTOPOE CO3bIBAJIOCH
JUI 3TOTO JIBa pa3a B roj. 3aBelaTellb YCTHO BbIpa)kaj CBOIO BOJIIO, T.€. MPEXKJE BCEro HazHadal
cebe HaclelHUWKa, a KPOME TOro, MOI pacHOpSAUTBCSA O BblJaue HACJIEIHUKOM JIeraToB, MOT
HA3HAYMUTh ONEKYHA KE€HE M HECOBEPLICHHOJETHUM JAETAM U T.I., a 3aTeM oOpalajics K Hapoay ¢
poch00ii, MO-BUANMOMY, B TAaKHX MPUOIH3UTEIHHO BhIpaKeHUsAX: ita do, ita lego, ita testor, itaque
vos, Quirites, testimonium mini perhibitote - Tak s epenar UMYIIECTBO, OTKA3bIBAl0, 3aBEINA0, U
Bbl, KBUPUTHI, 3aCBUECTEILCTBYNUTE 3TO.

Bropoii dhopmoli apeBHeitmero 3aBemnianus ObUIO 3aBeniaHue in procinctu (mo ciosam [as,
procinctus €CTb FOTOBOE K ITOXO0Jly, BOOPYKEHHOE BOMCKO - expeditus et armatus exercitus).

O06e npeBHelimue (GOpMBI 3aBElIAHUS TPEJACTABISUIH Psil HEIOCTATKOB: a) o0e (opMbI
HEU30e)KHO BJICKIM 3a COOOI0 TJIACHOCTH 3aBEHIATEIbHBIX PACMOPSIKEHHI, KOTOpas HE Bcerja
COOTBETCTBOBAJIa MHTEpecaM 3aBemiareisi; 0) testamentum comitiis calatis MOriio coBepmIaThCs
TOJILKO JIBXK/IBI B TOAY B ONPE/ICICHHBIE IHH, a testamentum in procinctu ObIJIO HEAOCTYITHO JIHIIAM,
HE BXOJ/IMBIIUM B COCTaB BOICKa, B YACTHOCTHU CTapuUKaM M OOJIbHBIM, T.€. TeM, KTO ObUT OCOOCHHO
3aWHTEPECOBAH B COBEPUICHUH 3aBEIaHHM.

OuepenHocTs Hacjae0Banus no npasy KOcTunuana

ITo cucreme KOcTrHMaHa K HAaCIeIOBAaHUIO MPU3BIBAIOTCS YETHIPE pa3psiia HACIETHUKOB.

(1) TlepBslii pa3psin COCTABISIOT HUCXOAAIIUE YMEPILETO: CBIHOBBS U JIOUEPH, BHYKH OT paHee
yMepuIux Aete u T.1. B Tex ciydasx, Korja BHyKH Haclie0BalIl BMECTE C IEThbMHU, OHU BCE BMECTE
MOJTy4YaId JIOJIF0, KOTOPYIO TONYYHJI Obl MX yMEPIIUH POIHUTENh, M JCTHIN €€ MOPOBHY MEXIY
co0010.

(2) Bropoit paspsi, npu3bIBa€MbIi K HACIEJOBAHUIO MPU OTCYTCTBUU IEPBOrO, COCTOUT U3
OJIMKANTIIMX 10 CTETIEHH BOCXOMAIINX POJACTBEHHUKOB yMepIIero (oTell, MaTh, ael, 6adka), a Takke
€ro MOJHOPOAHBIX OpaThEB U CECTEP U J€Tel paHee YMEPIIUX MOJTHOPOIHBIX OpaTheB U cecTep.

Hacnennuku sToro paspsiza JenaT HacleJICTBO IOPOBHY, OJHAKO, NETH paHee yMEpIIHUX
OpaTheB U cecTep MOJYy4aroT JOJI0, KOTOpas HMpUUYUTagach Obl MX ymepiuemy ponautento. Eciau
HAcJeMyloT OJHM BOCXOJSIIME, TO HACJIEACTBO JenuTcs in lineas, ogHa TOJOBWUHA UICT
BOCXO/IAIIIM C OTLIOBCKOI CTOPOHBI, Ipyrasi — BOCXOASIIUM C MAaTEPUHCKON CTOPOHBI.

(3) Tpertuit pa3psn, npusbiBaeMblii K HACIEAOBAHUIO MPU OTCYTCTBUM JIBYX IMEPBBIX, — 3TO
HETOJHOPOIHbIE OpaThsi U CECTPHI, T. €. MPOUCXOAAIIUE OT OJHOT0 C YMEPIIUM 0TI, HO OT pa3HbIX
MaTeped WiIM OT OAHOM MaTepu, HO OT pPa3HBIX OTIOB, a TAKXKE JIETH HETOJHOPOIHBIX OpaTheB U
cecTep, MOJIyYarolie JOJ0, KOTOpas MPUYUTANIACh Obl UX POJUTEIIIO.

(4) Ecnim HET HMKOTO W3 MEPEUMCIICHHBIX POJIHBIX, HACIEJICTBO IOJY4YalOT OCTaJIbHbIE
OOKOBBIE POJICTBEHHHMKH IO TIOPSAIKY ONM30CTH CTemneHeil 06e3 Bcskoro orpanudenus ad infinitum.
brimxaiiiasi crenenp yCcTpaHseT JalbHEHIyI0; BCe MPU3BaHHBIC ST HACIEACTBO in capita.

IIpaBomo4usi cCOOCTBEHHHKA B PUMCKOM YaCTHOM IIpaBe

OO0BbeM U mpezenbl NpaBa YacTHOW COOCTBEHHOCTH PHMIIIHE OIpPENENsIM IOCPEICTBOM
yKa3aHHs NMpaBoMOYMH coOcTBeHHHKA. COBOKYITHOCTh 3TUX IIPAaBOMOYMN COCTaBIIsIAa COJIEpHKAHUE
npaBa COOCTBEHHOCTH. PUMCKMII COOCTBEHHHMK HMEJ CIIEAYIOIIHME MPaBOMOYMS: IPABO BIIAJECHUS
(jus possidendi); mpaBo monb3oBaHus (jus utendi); mpaBo pacnopsbkeHus (jus abutendi); mpaBo
nostydatb A0xobl (jus fruendi); mpaBo 3ammtel (jus vindicandi). OgHaKO CO BpeMEHEM, 3aMETUB,
YTO HEKOTOPBIE IPABOMOYHS B OIPEIECICHHON MEPE MOBTOPSIIOT APYT Ipyra, pUMIISIHE CYKHBAKOT UX
Kpyr. B pesynpTaTe oTmanao Takoe IpaBoMoOYHMe, Kak mpaBo 3amuThl (jus vindicandi), MOCKOJIbKY
BCSIKOE€ TPaBO IOJUIEKUT 3aIUTE U BBIJICIATH ClIELUATIbHOE IPaBOMOYNE IS IpaBa COOCTBEHHOCTH
IIPOCTO HET HEOOXOAMMOCTH; MpaBO MOJb30BaHMs (jus utendi) HOTJIOTHIIO MPaBO MOJTY4EHUS
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noxonoB or Bemu (jus fruendi). Ocrtanmoch nWIIb TP MPaBOMOYHUS — MpaBO BiaaeHHUS (jus
possidendi), mpaBo modb3oBaHus (jus utendi) w TpaBo pacnopsbkeHus (jus abutendi),
OXBaTBIBAIOIIME BCE BO3MOXHBIE ()OPMBI U CIIOCOOBI BO3AEUCTBUS COOCTBEHHHMKA HA BEI[b U B TO XK€
BpeMsl OTTpaHUUYMBAIOLINE IOCATaTeNbCTBA JAPYrUX JIMII Ha 3Ty ke Beulb. [losromy mnpaBo
COOCTBEHHOCTH HA3bIBAIOT €llle HamboJjee MOJHBIM, MPaBOM MO 00BEMY, MOCKOJIBKY BCE JIpyrue
npaBa Ha BelIb YCTYMawT emy B 5ToM. [IpaBo Bmamenusi (jus possidendi) — 3To mpaBoMoume
cOOCTBEHHHMKA, 3aKIIOYAIONIEecs B TOM, YTO COOCTBEHHHMK HMMEET MpaBo (haKTHUECKH 00ianaTh
cBoel Bemplo. OJHAKO 3TO CBOE MPaBOMOYME COOCTBEHHUK MOXKET OCYUIECTBISITh HE TOJBKO
CaMOJIMYHO, a U NepeiaTh IPaBo BIAJCHUS IPYTUM JHIaM (Harmpumep, 1o J0roBOPY), COXPaHss MPU
3TOM MPaBO COOCTBEHHOCTH Ha BEIIlb.

IlepBoHayanabHbIe COCOOLI MPUOOPETEHNUsI TPaBa COOCTBEHHOCTH (KJIa/l, HAX0/KA)

K mepBoHavanbHBIM OTHOCSATCS T€ CIOCOOBI, MPU KOTOPBIX MPABO COOCTBEHHOCTH Ha BEIb
BO3HUKAET y JIMIA BIIEPBBIC JIMOO HE3aBHCHUMO OT MpaB IMPEAlIeCTBYIONIEro coocTBeHHHKa. Croaa
OTHOCSITCS: 3aXBaT BEIIH (Occupatio) - 3TO MPHOOpETeHHE NpaBa COOCTBEHHOCTH Ha BEIllb, KOTOPAs
HE WMella COOCTBEHHHMKA (Hampumep, IAWKHE >KUBOTHBIC, NTHUIBI, palbl), Wi Obuia OpoieHa
COOCTBEHHHMKOM, MJIM ObLlIa 3aXBayeHa y Bpara pumckoro Hapoaa. Ocoboe MecTo B 3TOW rpymnme
3aHUMAaJIM TOTEPSTHHBIE U CTpsTaHHbIE Bemy. Haxo/ka MmoTepsiHHBIX BEIIEH HE Jelalia HAIeAIero
coOCcTBeHHHKOM. JIuIo, Hameaniee W 3aXBaTHUBIIEE MOTEPSHHYIO Belllb, IPUPABHUBAIOCH K BODY,
TaK KaK HaIeAMMKA Bempb 00s3aH ObUI NPEINPUHATH MEPHl MO PO3BICKY COOCTBEHHUKA.
Pa3HOBUAHOCTRIO TAaKMX BEMICH CUYMTANCS KIJAJ, IMOJJICKABIINA JOMOJHUTEILHOMY IPABOBOMY
perynupoBanuto. Kiajom npu3HaBaauCh BEIM, CHPSATAHHBIE TaK JIaBHO, YTO HEBO3MOXHO OBLIO
YCTaHOBUTh COOCTBEHHHMKA. 3apbIThle B 3€MJIE IIEHHOCTH CUUTAIUCh MPHHAICKAIIUMU
COOCTBEHHHKY 3€MEIILHOTO Y4acTKa, €ClIM OH UX caMm oOHapyxuBai. CiydaiiHO HalJICHHBIN Ki1aJ Ha
qy)KOW 3€eMJIE CUUTAJICS COBMECTHOH COOCTBEHHOCTBIO HAIEIIIEro W Xo3sumHa 3emuu. Koag,
OOHapy>XEHHBI B pE3yJbTaTe CIEHUAIbHBIX ITOMCKOB, NMPOBOJUMBIX 0€3 pa3pelieHus XO03sSuHa
3eMJIM, NPUPaBHUBAICA K HAXOJKE, U €ro MPHCBOEHUE CUUTAJIOCH YK€ IpaBoHapymeHueMm. Eciu
KJ1a/1 OBbLJT OTBICKAH C MMOMOIIIbIO HEI03BOJIEHHBIX METO/IOB U B XOJI€ SIBHO IIPECTYIHBIX PO3BICKOB, TO
OH Tepexousl B COOCTBEHHOCTh Ka3HbI, CUMTASICh BHIMOPOUYHBIM HMMYIIECTBOM; 0) oOiagaHue IO
IpaBy TNPUCOETUHEHMs (accessio) MPU3HABAJIOCh OCHOBAaHUMEM JUIsi 00pa3oBaHMs —IpaBa
COOCTBEHHOCTH B OTHOIIICHUH NMPUCOCAUHIEMBIX BEIICH: ‘“TipuaaTouHas BEIb CICYET 3a TJIaBHOM

B) o0jajlaHe TIO0 TIpaBy CMENIEHUS Bemed (commixtio) MMeI0 MECTO KOTJa BEIIH Pa3HBIX
BJIA/IEbIIEB (PAKTUUYECKU CMEIIMBAIUCh M 0€3 B3aUMHOIO MOBPEXACHUS WIM YHUUTOKEHUS
HEBO3MOKHO OBLJIO OTJIEJIUTh WJIM OTOPBATh UX OJIHY OT JIpYroi (Harpumep, UCIOJIb30BaHUE YYKOTO
OpeBHa sl TOCTPOMKH J0Ma); T) oOnamaHue 1o mpaBy cnenubukanuu (specificatio) - 3to
nepepadoTKa WJIM W3rOTOBJIEHWE HOBOW BEIIM M3 MaTepuala JPYyroro CoOCTBEHHHKa 0e3 ero
coryiacus (Hanpumep, U3rOTOBJIEHUE Mebenu u3 nepeBa COOCTBEHHHKA).

IIpou3Boanbie cioco0bl NpHOOpeTeHNs NMPaBa COOCTBEHHOCTH (MAHIUIIALUS, TPAJAUIIUO)

[Tpou3BOgHBIM MPHOOpPETEHUEM NpaBa COOCTBEHHOCTH CUUTAJIOCh MPHOOpPETEHUE, CBA3aHHOE
C MepeHeceHneM Ha mpuoOpeTartess Mpasa, IPUHAUIEKABIIET0 MPEKHEMY COOCTBEHHUKY, PUUYEM
TaK, 4YTO “HUKTO HE MOJKET IIEPEHECTH Ha Apyrorobosee mpas, yeM umeer cam’. K 3Toit rpymme
MOYKHO OTHECTH TaKHe CIIOCOObI Kak: a) MPHOOpeTeHne COOCTBEHHOCTH 0 JaBHOCTH BJIAJIEHUS - 110
JaHHOMY crnoco0y NpHOOpeTeHus mpaBa COOCTBEHHOCTH TIJIABHBIM YCJIOBHEM  SIBJSIETCS
yCTaHaBIMBAEMbI 3aKOHOM CpOK BianeHus. B 3akonax XII tabmuiy cpok mpuoOpeTarenbHOU
JTABHOCTH OBbLT YCTAHOBJICH JJISl 3€MEJIbHBIX YYaCTKOB B JBa T'0/a, JUI OCTAJbHBIX Belllel - B OJUH
roJ.
0) Ilonydenue Beny B NOPsiIKE 3aKOHHOTO oTuy>kaAeHus (adquisitio). Taxoit cmocod MOKHO Ha3BaTh
OCHOBHBIM, OH BO3HHMK&J B TOM CJIy4ae, KOIJa OTUYKIEHHE BELIM COBEPIIAIOCH IOJHOIPABHBIM

7



XO35IMHOM, B  YCTAQHOBJIIEGHHOM 3aKOHOM (opMax (KyIUIM-TIPOJAXH, JapeHUH U T.J.).

Buabl TMYHBIX CEPBUTYTOB

CepBuTyT (servitus) 3akiiroyajcsi B 00S3aHHOCTH OKa3bIBaTh CBOEH BEIIbIO OMpPEICICHHYIO
YCIIYTY Ipyromy JIMIY WJIH JFOOBIM TpeThuM Julam: «CyIIHOCTh CEpBUTYTA B TOM, YTO KTO-TO YTO-
TO TEPIUT WJIA YETO-TO HE JICTAeT».

Bemnbie, unm 3eMenbHbIE, CEpBUTYTHI (S. praediorum) MoOapa3AesissIUCh Ha CEJIbCKUE U
ropojckue. VX Ha3HaueHHe cOCTOsI0 B TOM, YTOOBI BOCIOJIHUTH HeAOCTamolue Ojara, Jearomue
HOpPMAaJIbHOE UCTIOJIb30BAHUE COCEIHUX YYaCTKOB WJIM CTPOEHUI BO3MOXKHBIM. CellbCKHEe CEpBUTYTA
npeaycMaTpuBalii 00S3aHHOCTh COOCTBEHHUKOB TEPIIETh, KOTJA JAPYrHe JIMIa XOAAT 4Yepe3 HX
YYaCTKH K XO3SIICTBEHHO HEOOXOIUMBIM MECTaM WJIM BEIaM, KOT/Ia 4epe3 TBOH y4acTOK MOTYT
THATh CKOT K MAaCTOMINY WM BOAOIOK, B TOM YHUCIIE TMOJpa3yMeBasi U MPaBO XOXKICHHS U MPOBOJA
CKOTa, MOBO30K (actus), Korjaa TBOM y4acTOK MCHOJB3YETCS APYTMMHM JJIsl BCEX BBIIIEONHUCAHHBIX
NedcTBUM (via), KOrja uYepe3 IOBEPXHOCTh TBOErO YYacTKa MPOBOAAT BOAY Uil JPYroro.
JIudHbie CepBUTYTHI (S. personarum) UMeNId B BHIY OrpaHHMYEHHE MpaBa COOCTBEHHOCTH B IOJIb3Y
KOHKPETHOT0 JIMIIa, KOTOPOMY TEM CaMbIM MPEJOCTABIBIMCH HEKOTOPBIE IIpaBa B OTHOLIEHUHU TBOEH
Bel. BaxHeHMMu BU1aMu JIMYHBIX CEPBUTYTOB ObLITH Y3Y(DPYKT, TOJIH30BAHHUE U MPOKUBAHUE.

VY3yppyKT, uau mpaBo MONB30BaHHUA IUIOAaMU M joxojgamu (usufructus), 3akmrodancs B
MPEIOCTABIICHHH JPYrOMY IpaBa MCIIOJB30BAHUS IUIOMOB M JIOXOJOB OT TBOEW HenmoTpelisieMoin
BEIIH, T.€. TAKOM, KaKasi COXpaHsiyla CBOK CyOCTaHINIO B 1eJI0CTH (PPYKTaMu U3 cajia, MOJIOKOM OT
KOpOBHI U T.1.). [TomyuuBmmii mpaBo y3y(hpykra oOs3bIBajCcsS K TOMY, YTOOBI COXPAHSTh BEIlb B
HQJISKAIEM KaueCTBEe, HE HW3MEHATh €€ CYIIHOCTH, MPOU3BOJUTH HEOOXOJUMBIC YIYyYIIEHUS,
CBSI3aHHBIE C UCIIOJIb30BAHUEM ILIOI0B U JJOXO/IO0B.

IlonsiTue 10roBOpa, €ro OTJIMYHE OT CACJIKH

[Tox moroBopoMm (contractus) MOHMUMAaeTcsl HamboJee BaKHBIM HMCTOYHHK OOS3aTENbCTBA U
HauOoJiee pacrnpocTpaHeHHbIH. CIIOBO «IOTOBOpP» MPOMCXOMUT OT IJaroja contra-here wimm con-
traho, 4yTo O3HayaeT OYKBaJIbHO «CTATHMBaTh». CyYIIECTBYIOT M CHHOHMMBI: obligare, adstringere.
JloroBop ecTh 00s3aTE€NLCTBO, BO3HUKAIONIEE B CHUJIY COTJIAIIEHUS CTOPOH M MOJb3YHOLIeecs
nckoBor 3ammTod. OT KOHTpakTa ClieyeT OTAWYaTh TaK Ha3blBaEMbId MakT (pactum) —
COIJIAIlIEHUE, JUIIEHHOE MCKOBOK 3amuThl. MHOrma o0a dTH MOHIATHSI 00BEIUHSINCE 00siee 0OIM
TEPMHHOM «COIJIalleHue». BHavasne cuiga pUMCKOro JOroBopa OCHOBBIBAJach Ha €ro
TOp>KecTBeHHON 00psmHocTu. [lozmuee [{unepon ckazan o cuie goroBopa: «OcHOBa mpaBa — 3TO
BEPHOCTb, T. €. TBEPJIO€ U IPABIUBOE COOIIIOACHHE CII0BA U JIOTOBOPA».

Bunst noroBopos. JIoroBopsl B pUMCKOM IpaBe JEIMUINCh HA KOHTPAKTHI U ITAKTHI.

KoHTpakThl — 10roBOpHI, NpU3HAHHBIE HIUBUJIBHBIM IPABOM U CHAOKEHHbIE UCKOBOM 3aIUTOM.

KonTpakThl gemmince Ha 4yeTbpe rpynnsl (BUaa): BepOaslbHbIEe, peallbHbIe, JIUTTEpalbHbIE U
KOHCEHCYaJIbHBIE.

BepOanbHble KOHTPakThl — JOTOBOPBI, MPUOOpPETAIONINE FOPUIUYECKYID CHIIy C
MIPOU3HECEHHEM OTIPECIICHHBIX CJIOB. DTH JIOTOBOPHI MPUIILUIA HAa CMEHY (pOpMaIbHBIM JOTOBOpaM
(HarpuMep, MaHIUMNAIMK) C Pa3BUTHEM B PuMe TOBapHO-IEHEKHBIX OTHOWIEHWH. OT MPEeXHUX
(hopMaNbHBIX JOrOBOPOB 3Ta (hopMa COXpaHUIIA JIUIITL PUTYaTbHBIE BBIPAKEHUSI.

PeanbHble KOHTpPAKThl TOSBHUJINCH C AKTUBU3ALMEH JCSITENBHOCTH  XO3SIMCTBEHHBIX
NPEeINpUATAH, KOT/a CIIOBECHBIE JOTOBOPHI Hcuepmanu ceds. Jns cBoed NeHCTBUTENBbHOCTH
peasibHbIe KOHTPAKThI TPEOOBAIM MPOCTOM MEepeAay BEIU M UCKIIOYAIN PUTYaJIbHBIC BEIPAKCHHUS.

JlutepanbHble KOHTPAKTHl BOSHHUKIIM BCIIE] 32 pealbHBIMH JoroBopamu. OOs3pIBaroIas Cuiia
3THX JIOTOBOPOB COCTOSJIA B COCTABJIICHUU MTUCBMEHHOTO JOKYMEHTA 10 JOCTUTHYTOMY COTJIAIICHUIO
MEX]ly CTOPOHAMHU.



KoHceHcyanbHble KOHTPAakThl — TIOCJHETHUM BHJ KOHTpakToB. OHM ObUIM OCHOBaHBI Ha
JNOCTUKEHUHN BOJIEU3BSBIECHUS CTOPOH.

Jlos1ieBasi 0TBETCTBEHHOCTH

Ecnmu mpenmer oGs3arenbcTBa ObUT JI€MM, TO, BOOOIIE TOBOPS, 005S3aT€IbCTBO APOOHIOCH
MEXJly HECKOJIbKMMM ydacTHUKamH. Vctounuku, a umenHo Konexc FOctuHuana, a emie pasblie
[TaBen (D. 10. 2. 25. 9. 13) Bo3BoaAT 3T0 npaBuiio k 3akoHam XII TaGmmuir.

JloneBast OTBETCTBEHHOCTb JICHCTBYET BO BCEX CyyasX, KOTJa OHa 3aKOHOM WJIA JOIOBOPOM
He ycTpaHeHa. Nomina ipso iure divisa - Tak riacut mpasmio. Nomen - OyKBaJIbHO MMsl, 3alHCh
MMEHH JIOJDKHHUKA B KHUT'E PUMCKOTO JIOMOXO3sIFHA, OTCI0JIa nomen - J0JITr0Boe TpeOOBaHUE, JIONT.

CommpaapHasi OTBETCTBEHHOCTh

Ecnu xenanu BO3JIOKUTH OTBETCTBEHHOCTh HA KAXKJIOTO M3 JOJDKHUKOB BO BCEM 00bEME HITU
MPEIOCTABUTH MPABO TPEOOBAHUS KaXKIOMY U3 KPEIUTOPOB BO BCEM 00BEME, TO ITO JOJDKHO OBLIO
OBITh TOJIOXKHUTEIHFHO OrOBOPEHO B CHAENKE (IOrOBOpE, 3aBemlaHWH). B TakoM ciydyae Hacrymana
OTBETCTBEHHOCTHh in solidum (OykBajJbHO - LEJIMKOM): KaXIblii W3 HECKOJbKUX CYOBEKTOB
oOsi3aTenbcTBa 00si3aH OBLT HMCIOJNHUTH IEIUKOM HIIM BIpaBe ObLI TPeOOBATHh IIEIIMKOM, C TEM,
OJTHAKO, YTO 0053aTeNbCTBO IMOJJIEIKATIO MCIIOJHEHUIO TOJBKO €IUHOXABI. TYT MBI UMEEM JIENO C
TOW Pa3HOBUJHOCTHIO COBOKYITHBIX OOS3aTENBbCTB, KOTOPBIE HA3BIBAIOTCS COMUAApHBIMU. B sTOM
OTHOIIIEHUH COJIUJIAPHBIE O00s3aTeNbCTBA OTIMYAOTCS OT JPYrod Pa3sHOBUIAHOCTH COBOKYITHOM
OTBETCTBEHHOCTH, IPH KOTOPOH HACTYIAIO YMHOKEHUE OTBETCTBEHHOCTH

KoppeanbHasi 0OTBETCTBEHHOCTh

JIo CpaBHHTEIBHO HEJABHETO BPEMEHH TOJIKOBAHHWE HWCTOYHHKOB IPOHM3BOJUIOCH TaKUM
00pa3oM, 4TO COJIUapHasi OTBETCTBEHHOCTh pa3Inyajiach IBYX BUIOB:

(1) ConupmapHast B TECHOM CMBICTIE CIIOBA, KOTJIa YJOBJIETBOPEHHE, MOJYYEHHOE KPEAUTOPOM
OT OJIHOTO M3 COBOKYIIHBIX JOJDKHHUKOB WJIM OJHHUM M3 COBOKYIHBIX KPEIUTOPOB OT JIOJDKHHKA,
roraiaso o0s3aTeIbCTBO.

(2) KoppeanbHasi, korjla NpEeAbsIBICHUE HCKa KPEAUTOPOM K OJJHOMY M3 COBOKYIHBIX
JOJDKHUKOB WJIM OJTHUM M3 COBOKYITHBIX KPEAUTOPOB K JOJKHUKY IOTAIIAN0 0053aTeNIbCTBO.

CnoBo "KoppeanbHbIH" MPOUCXOMUT OT TOrO, YTO HCTOYHHUKH TOBOpAT o "duo rei" wiam
"correi”, T.€. 0 IBYX y4aCTHHUKaX WM COYYaCTHHUKaX 00s3aTEIHCTBA.

[Ipy HanMUUM HECKOJBKUX COJHAAPHBIX (2 B COOTBETCTBEHHBIX CIyyasX KOppEaJIbHBIX)
JIOJKHUKOB TOBOPSIT O MACCUBHOM COJMAAPHOCTU (KOPPEATbHOCTH), a MPH HAIMYHMHU HECKOJIbKHX
COJMJIAPHBIX (a B COOTBETCTBEHHBIX CIIydasiX KOPpEabHBIX) KPEAUTOPOB I'OBOPST 00 aKTUBHOM
CONMMIAPHOCTH (KoppeanbHOCTH). Hambospliee mNpakTUYECKOE 3HAY€HHWE HMEEeT IaCCUBHAS
COJIMJIAPHOCTD (KOPPEATBHOCTB ).

Pa3zHoBHIHOCTH 10TOBOpa HaiiMa

PumMckoe mpaBo 3HaeT Tpu OTAENIBHBIX JIOTOBOpa Haiima-a) HaeM Bemel (locatio-conductio
rerum), 6) Haem ycnyr (locatio-conductio onerarum), B) HaeM paGotel wiu moapsia (locatio-
conductio operis unam operis faciendn OOmee Mexay 53TUMU Tpemsl JOTOBOpaMU OOBIYHO
yCMaTpUBaeTCs B TOM YTO OJHA CTOPOHA O0s3yeTcsl MPEIOCTABUTH IPYrOd CTOPOHE IOJIb30BAHUE
M3BECTHBIM OOBEKTOM, a JIpyrasi CTOpOHa 00s3yeTcs YIUIaTUTh IIEPBOI CTOPOHE 32 MOJIB30BAHUE OII-
peneneHHoe JeHEeKHOe Bo3HarpaxkiaeHue. OAHAKO, MO ITOMY HPHU3HAKY MOXHO COJH3UTH [BE
MEPBBIX PAa3HOBUIHOCTH HaliMa - HaeM BEUICH M YCIIYT ; HO OIpeJeJeHHe JOTrOBOpa MOApsaa, KaK
JIOTOBOPA O MOJIb30BaHUU, ObUTO ObI MCKYCCTBEHHBIM: ATOT IMOCIEAHUN JOTOBOP HAMpPABJICH HE Ha
MOJIb30BaHUE paboyeii CHUIIO KOHTpAareHTa, Kak TaKOBOM, a Ha Pe3yJbTaT ero Tpyaa

OTanune NaKTOB OT KOHTPAKTOB



[lepBoHauanbHO JOTOBOP MMEHOBAJICA KOHTPakToM. KOHTpakT 3akiiodancs B CTPOTO
YCTaHOBJICHHOH (hopMe UM TOJIBKO IMPH COOJIIOIEHUH ITOr0 MPU3HABAJICS U 3aIUIIAJICS KBUPUTCKUM
MIPaBOM.

Co BpeMeHeM JI0roBOopamMH CTalM CUMTATh Takke HedopMalbHbIE corjamieHus juil. Takue
COIJIAIICHNUs UMEHOBAJIUCH IMAKTAMHU U, B OTJINYHE OT KOHTPAKTOB, IEPBOHAYAIBHO HE M0JIb30BAJIHCh
HCKOBOH 3aIIMTOM, MOCKOIBKY 3aKII0YINCh 0€3 COOJII0ICHNs YCTaHOBIEHHOU Tipouieypsl. [1akt —
— He(opMasbHOE corjalieHue. B oTanune oT KOHTpakTa MakT, Kak IpaBUIIO, €CTh COIJIAIICHUE, He
nojib3yroleecs: UCKOBOM 3amuToil. C TeueHueM BPEMEHH HEKOTOpbIE KaTerOpuU MakTOB B BHJIE
HCKJIIOUYEHHUS BCE JK€ MOJYYMIIN U UCKOBYIO 3alUTy. BO3HMKIN JBE KaTeropuu MaKkToB:

- pacta muda — «roJbpie» MaKThl, He CHAOKEHHBIE HCKOM;

- pacta vestita — «IaKTbI 0JIEThIC», CHAOKEHHBIE MCKOM.

IIperopckue makThl

K umncny makToB, "oaeThIX" NPETOPOM M MOTOMY Ha3bIBAEMBIX pacta praetoria, MPUHAIJICKUT,
HanpuMmep, constitutum debiti, reeeptum. Constitutum debiti Ha3pBanOCh HedopMaTbHOE
COTJIAIICHHE, IO KOTOPOMY OJHO JIMIIO 00s3bIBAJIOCH YILIATHTh APYTOMY JIMILY YK€ CYIIECTBYIOUIUI
JOAT (M TEM CaMbIM MOJATBEPKIAJ0 JOJT, OTKYJa MAET Ha3BaHUE caMoro nakra: constitutum debiti
— mnoaTBepkAeHue aoira). C IOMOIIBIO ATOr0 MaKTa MOXKHO ObLIO 0053aThCsl YIJIATUTh WA CBOU
(CYIIECTBYIOIIMIA) JTOJT, WK K€ JIOJT JPYroro Juia. 3akitodas constitutum debiti, MOXHO OBLIIO U
M3MEHUTh CoJiep)aHue noroBopa. [loaTBep)kIeHHEe COOCTBEHHOTO AOJNTa UMENIO TOT CMBICH, YTO
TaKUM MYTEM YTOYHSUJICS CPOK IUJIaTeka, IpUUYEM, KaK MPaBHIIO, TOJDKHUK MOITy4yaad OJHOBPEMEHHO
OTCPOYKY MCHONMHEeHHA. [loaTBepkKAeHNE YyKOT0 J0JTa MOHUMAIOCh KaK MPUHATHE 00s3aTebCTBa
YIUIATUTh YY>KOU JIONT (T.€. KaK 0JIHA U3 (OPM IMOPYIUTEIHCTBA).

IIpucoequHeHHbIe KOHTPAKTHI

Pacta adiecta — 3T0 JOMONMHHUTENBHBIE K KaKOMY-HHOY/Ib 3alUIIIAEMOMY HUCKOM JOTOBOPY
(KOHTpAKTy) COTJIAIICHHS, UMEIOIINE [IETbI0 BHECTH KaKHe-TH00 BUIOM3MEHEHUS B IOPUIHYECKHE
MOCJIEICTBHS TJIABHOTO JIOTOBOPA, B YACTHOCTH BO3JIOKUTH HA Ty WU JPYTyI0 CTOPOHY B JOTOBOPE
Kakue-1mm0o JOIOJHUTEIBHBIE OO0SA3aHHOCTH. Kak mnpaBwio, Takume 100aBOYHBIE MAKTHI
MPUCOEMHSIINCH K TTIABHOMY JIOTOBOPY HETOCPEACTBEHHO MPHU €ro 3aKIIF0YSHUH; HapuMep, JIUIIO,
NpoJiaBaBIlee 3€MENbHBIM YYacTOK, TYT >K€ YCJIOBJIMBAJIOCh C MOKyIarejleM, 4TO MpOJaHHBIN
Y4acTOK HE TepenacTcss HEMEIJICHHO, a OCTAaeTCsl Ha M3BECTHHIN CPOK B apeHIHOM IOJIb30BAHUU
npojasia. B cimydae HapymieHus moJOOHOTO poja MakTa, MPHUCOESTMHEHHOTO K KYIUIe-TIpOJake,
JaBaJjicsl UICK U3 OCHOBHOTO JIOTOBOpA (T.€. MpoiaBIly — actio venditi, mokymnaTeato — actio empti).

XapakTepHble YepThbl YACTHBIX JIEJINKTOB

B psimy ocHOBaHMi1 BOSHUKHOBEHHS 00s13aTEIHCTB BHIHOE MECTO 3aHUMAIOT JEIUKTHI, delicta,
maleficia. JlenukT - 9TO NpPOTHUBONpPaBHOE JEHCTBHE, MpaBOHApylieHHWe. B 3aBuUCUMOCTH OT
MOCJIC/ICTBUM, CBSI3AHHBIX C JIEJMKTAMH, OHU Pa3[e/suIMCh B PUMCKOM TIpaBe Ha IMyOJIMYHBIC
nenukThl, delicta publica, u yacthble, delicta privata.*

XapaKTepHbIC YEPTHI YaCTHBIX JICTMKTOB B PUMCKOM IIpaBe:

[Ipekpamenne 00s3aTeIbCTBA CMEPTHIO MPABOHAPYIIUTEIS: MECTh, [0 BO33PEHUI0 PUMIISH,
JI0JDKHA OBITh HAmNpaBlieHa HA BUHOBHUKA MPABOHAPYIICHHUsS, HO HE HA €ro HACJIECTHHKOB, B TO XKE
BpeMs capitis deminutio, U3MEHsIBIIAsl MMPABOBOE IOJOKEHUE YEJIOBEKa, HE OTpakajach Ha €ro
(U3NYECKOM CYIIIECTBOBAHUH, & TOJILKO OHO U OBLIO HYXKHO JJISl OCYILIECTBICHUS MECTH.

OTBETCTBEHHOCTh HECKOJBKUX MpaBOHApymuTeneld. ToIbKO MCKOHHOW HJIEEH MECTH MOXKET
OBITh OOBSCHEHO TO, YTO B CIy4ae COBMECTHOI'O COBEPIICHHS JIEIMKTa HECKOJBKHUMH JUIAMH
mTpagHONW UCK MOT OBITh NPEIBSBICH K KAXKIOMY U3 HHX OTIEIBHO, YTO pa3Mep IMOMAJICKABIIETO
ymiate mrpada B psijie CIIy4aeB 3HAUYUTEIBLHO MPEBBIIIA pa3Mep YOBITKOB MOTEPIIEBIIETO, YTO UCKU
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noramajimnchb KpaTKOfI TOJIMYHOM JTaBHOCTHIO: TOT, KTO H€ MCTHUT TOTYAC XK€, MMPCAIIoJjaracrcsia
IMPOCTUBIIUM.

Oco0eHHOCTH JeJIHKTHBIX 00513aTeJILCTB B PUMCKOM IIpaBe.

JlenukT (4acTHOE MpaBOHAPYIICHHE) — TAKOE MpaBOHAPYIIEHHE, KOTOPOE paccMaTpUBalIOCh
KaK HapyIIeHUE MPaB U MHTEPECOB OT/IEJbHBIX YACTHBIX JIMII (a HE TIPaB M HHTEPECOB TOCYAapCTBA B
[EJIOM), M TOTOMY MOPOXKAAJI0 005S3aTeILCTBO BHHOBHOTO YIUIATHTH IITpad) WM BO3MECTHUTH
yOBITKH. JIeTUKTOM CUMTAJIOCh BCSIKOE MPAaBOHAPYIIICHUE, MPUYUHSIONIEE BpEJ OTACILHOMY JIUILY,
€ro CeMbe WM HUMYILIECTBY, BCSKOE HapylLIeHHE IpaBa WIM 3amnpera. B pesynpraTe nenuKTa
BO3HUKAJIM HOBBIC TIpaBa M 00si3aHHOCTU. K 4HMCIly JENMMKTOB B pUMCKOM IpaBe OTHOCHIIMCH TaKUe
MpaBOHAPYIIECHHS, KaK Kpa)ka, IPUUYMHEHHUE YBEYbS U T.I., KOTOPbIE B COBPEMEHHBIX MPABOBBIX
CUCTEMaX CYUTAIOTCS TAKKUMH YTOJIOBHBIMU MPECTYIIICHUSIMU.

OCHOBHBIC YEPTHI JICTUKTHBIX 00513aTEIbCTB:

B omimumm  OT  JOTOBOPHBIX  00S3aTENIBCTB,  JICJMKTHBIC  00S3aTeIbCTBA  OBLIN
HemnepeaBacMbIMU U HeHacjenyeMmbIMH. OOBACHAIOCH 3TO TEM, 4YTO C HCYE3HOBEHUEM
3aMHTEPECOBAHHBIX JIMI] JICTUKTHBIX 00S3aTEIhCTBEHHBIX OTHOIICHUH WCYe3/1a U HEOOXOIMMOCTh
MECTH;

Ecnu npu coBepuieHUN AeTUKTa OBUIO HECKOJIIBKO BUHOBHBIX MIIA OJIHUM JIMIIOM YIIEMIISLITUCH
WHTEPECHl HECKOJIBKUX JIUIl, TO INTpadHas OTBETCTBEHHOCTh HEPEIKO BO3JIarajach Ha KaKIOTO
BUHOBHHKA WJIH 110 OTHOLLEHUIO K KaKJJOMY MOTEPIIEBIIEMY MO NPUHLUIY KyMYJISALHHA (YMHOKEHHS
B3BICKAHHS);

JlenmukTHbIE 0053aTENBCTBA SIBISUINCH HOKCAJbHBIMH. OJTO O3HA4aeT, YTO B cClydyae
COBEPIICHUS JICIMKTA ITOBJACTHBIM HJIM pabOM OTBETCTBEHHOCTH 33 UX MPOTUBOTIPABHBIC JCHCTBUS
Hec IoMoBJabIKa. [1o HOKCanbHOMY HMCKY TOMOBJIAJIBIKE MPEAOCTABISIOCH MPABO (IO €ro BHIOOPY)
WJIM BO3MECTUTH MOTEPIEBIIEMY YOBITKH OT JEJIUKTA, WIH BBIJATh €My BUHOBHOTO JIJISI OTPAOOTKH
JIOJITa;

JlenukTHBIE 00s3aTEeNbCTBA, KaK IMpaBWIIO, JCWCTBOBAIM B TEYEHHE Trojia, B TO BpeMs Kak
JIOTOBOPHBIE 00s3aTENHCTBA JIEHCTBOBAIM JOJTHE TOAbl. [loaTOMy JenuKTHBIE 00s3aTeNbCTBA
MMEHOBAJIMCh BPEMEHHBIMH, & JIOTOBOPHBIE — 00513aT€ITLCTBEHHBIMH.

Bemnsblii uck

Beninbiil uck HarnpaBJieH Ha MpU3HAHKE MPAaBa B OTHOIIEHUU ONPEIeICHHON Belllu (Hanpumep,
HCK COOCTBEHHHMKa 00 HMCTpeOOBaHUM €ro BEIIM OT JIMIA, Y KOTOPOTO 3Ta BEIlb HAXOJMUTCH);
OTBETYUKOM II0 TaKOMy HCKYy MOXKET ObITh JIF00O€ IWII0, Hapyliaroliee MpaBO HCTIA, HOO
HapyIIUTEIEM IIPaBa Ha BEllb MOXKET OKa3aThCsl TPEThE JIMILIO.

JIMYHBIA HCK

JluuHble WCKM HaAmNpaBICHBI Ha BBIMIOJHEHHE OOS3aTENBCTBA OMPEICICHHBIM JOHKHUKOM
(marmpumep, TpeOoBaHue IuIaTtexa jgonra). OO0sS3aTenbCTBO BCEr/a IPEAIoJiaraeT OIHOTO WM
HECKOJIbKUX OIPEAENIEHHbIX JOHKHUKOB; TOJBKO OHM MOTYT HApyLIIUTh HPAaBO UCTUA M TOJIBKO
MPOTUB HUX U JABAJICS JUYHBIN UCK. IHOT1a OTBETUYMK M0 JIUYHOMY MCKY ONpPEAEIISAIICS HE MPsIMO, a
C IOMOUIBIO KAKOT0-TO MOCPEACTBYIOIIETO MPU3HAKA; HAIPUMED, UCK U3 CIIEIKH, COBEPIIEHHOMN N0
BIIMSIHUEM MIPUHYKIEHUS, AABAJICS HE TOJIBKO MPOTUB TOTO JIMLA, KOTOPOE MPUHYKAAI0, HO TaAKKE U
MPOTUB BCSKOTO, KTO TMOJYYHJI YTO-THOO OT TaKoW clenku. Takue MCKU Ha3bIBAJIHUCh «IOJ00HBIE
BEIIHBIM HCKaMm» (actiones in rem scriptae). JIMuHble MCKHU, HANPABJICHHbIE HA MOJIyY€HHUE BelIeH
(meHer, Ipyrux 3aMEHUMBIX BELIEH) WM COBEpPUICHHE JEWCTBHIA, HA3bIBAIOTCS MPSAMBIMU HCKaMU
(condictiones) (Gai. 4. 5). JIuunoe TpebOBaHHE B PUMCKOM IIPaBEe PaCCMATPUBACTCS C TOUKH 3PCHUS

11



KpeauTopa Kak TpeOoBaHUE MpUHAJIekKaniero emy aonra (debitum) uimm 00sS3aHHOCTH JTOJDKHUKA
yT0-1100 AaTh uinu caenats (dare, facere, oportere).

HeraTopHslii uck

(actio negatoria). HeratopHbIM (OTpHIIATEILHBIM) HA3bIBAJICA UCK, KOTOPBIM MPEI0CTaBIISICS
COOCTBEHHHKY B T€X CIIydasix, KOIJia OH, He yTpayMBas BJIAJICHHS CBOCIO BEIbIO, BCTPEYaJl, OJHAKO,
KaKHe-TO TOMEXH WJIM CTeCHEHHUs. Takum o0pa3oM, A3TOT HCK MNPHUHAIJICKAT BIIAICIOIICMY
COOCTBEHHHMKY M OBUI HAlpaBJICH MPOTHUB BCAKHUX CEPHE3HBIX U PEAbHBIX IMOCITATEICTB C YbCH-
1100 CTOPOHBI Ha €ro COOCTBEHHOCTh B BHUJE NMPUCBOCHUS TpaBa CEPBUTYTHOI'O HIIM CXOJHOTO
MOJIb30BaHUS (POXOAa WM Tpoe3Ja 4Yepe3 ero ydacTOK, MPUCTPOHKH K €ro CTEHE CBOMX
coopyxxeHuit). COOCTBEHHHMK OTpHUIAJl 32 OTBETYMKOM TaKO€ MpaBo (MOYeMYy HCK M Ha3bIBAJICS
HeratopHbeiM). McTenm momxken ObUT J0Ka3aTh CBOE IPAaBO COOCTBEHHOCTH W HApPYIICHHUE €ro
orBeTyrKOM. CBOOOMY CBOEH COOCTBEHHOCTH OH HE JIOJDKEH ObUT JO0Ka3bIBaTh, MOO ATO BCeraa
MPEJINoJarajoch, a 3a OTBETYMKOM OCTABAJIOCh IPaBO JOKa3bIBaTh CBOE IPaBO Ha OTPaHUYCHHE
MOJIHOTHI TpaB wucTha. Mcren nmpu 3ToM Mor TpeOOBaTh TapaHTHH CBOEH COOCTBEHHOCTH OT
HapymieHui B OyaymeM.  CBs3aHHBIE ¢ HAPYIIEHUEM BBITOJbl OTBETYHKA M HAHECEHHBIE YOBITKU
MOJIJIE)KATM BO3BPAIICHUIO U BO3MEIICHUIO UCTIy. B ciyyae ocnapuBaHus pa3MepoB BO3MEIICHUS
Ha TIOMOIIb MPUXOJIUJIA OIIEHKA CITOpa 0 AaHAJIOTHU C BUHIUKAIIUCH.

BuHaukanmuoHHBINA HCK

“BuHAMKaMOHHBIA HCK, - otMedan mpod. B. A. KpacHokyTckuii, - HOCHI HCTOPUYECKH
nporeccyainbHoe HauMeHoBaHue rei vindicatio (ot vim dicere — 0OBSBIATH O MPUMEHEHUH CHIIBI),
pErIaMeHTUPOBAHHOTO MPABOM TOBEJCHHsI COOCTBEHHHKA 110 PO3BICKY M BO3BPAILIEHUS! CBOCH BEIIn
— IJie HAX0XYy CBOIO Belllb, TAM U BUHAULIUPYIO €&

HampuMep ChIHOM, paboM; TO e paclpoCTPaHsIIOCh U HA I[ECCHUI0, XOTS MaHUUNAINIO 3TH
JIMIAa COBepLIaN OECIPENnsITCTBEHHO.

Hcrenr mor HayaTh ucTpebOBaHUE CBOEH Bellu MO MecTy ee oOHapykeHus: «Ubi meam rem
invenio, ibi earn vin-dico». BunnunupoBaTh — 3HAYMIIO MOJTYYUTh OOPATHO BEIlb, YACPKUBAEMYIO
napyruM smnom. Hcrer TpeboBan npu3HaHUS CBOETO MpaBa COOCTBEHHOCTH M BO3BpaTa eMy camoi
BEUIM WIH JCHEXKHOIO BO3MEIIEHUS B 3aBHUCHUMOCTH OT OOCTOSATEIbCTB yTpaThl COOCTBEHHHUKOM
(dakTrueckoro BirajaeHus. B apxanyeckyro 3moxy crnop npoxoawi B popme legis actio sacra-mento
in rem. boJyiee coBepiieHHBIM ObUI CIIOP O TOM, SIBJISIETCSI JIM MCTEI] COOCTBEHHHKOM (agere per
sponsionem).

JlerncakuMoOHHBIH Mpouecce

Jlerncakimonnsiii  mporecc (legis actio) — mepBas W JpeBHeimmas (opma mpoiecca,
npezcTaBisAoonas co00l UCK U3 3aKOHA B IIPOTUBOIIOJIOKHOCTh CAMOYIIPABCTBY.

Crazuy 1eruCcakiMOHHOTO Ipoliecca:

—1in jure — cepa AEATENBHOCTH CyJe0HOr0 MarucTpara (pekca, KOHCyJa, MO3Ke — MPETopa).
Jluio, cunTaBIIee CBOE ITPABO HAPYIIEHHBIM, YTOOBI BO3OYIUTH A€JI0 B CYAE, H0JDKHO OBLIO ClIeNaTh
00 3TOM 3asBJIECHHE IEpe]l MarucTpaTroM, KOTODPbIM yCTaHaBJIMBaJ J03BOJIEHHOCTb IMPUTA3AHUS,
3adBJIIEMOr0 HCTLOM, COJEpXKaHME OTOr0 MpPUTA3aHUA U CYLIECTBOBAaHUE YCJIOBHU €ro
aeucTBUTENbHOCTH. Llenp 3TOM cTagum — MOXKET JM ObITh JAaHHOE MPUTSA3aHHE IPEIMETOM
cyaeOHoro pasOuparenbcTBa. MarucTpaT NPEAOCTaBIsI BO3MOXHOCTb 3alllUThl HAPYLIEHHOTO
CyOBEKTHBHOI'O IpaBa B cyJe (T. €. UCK) He B — JII000OM cilyyae, a JIMIIb TOrJa, KOTrjaa MpUTsA3aHue
COOTBETCTBOBAJIO 3aKOHY U €ro popmynupoBkam. HeT ucka — HeT u rpaBa Ha CyJeOHYI0 3alIUTY;

—in judicio. Cnop pazpemaicst cyabel Mo cymecTsy. Moria ObITh HauaTa HE paHblIe, YeM
yepes 30 naHel. OTOT MPOMEXKYTOK ObII YCTAHOBIEH C ILEIbI0 IPEJOCTaBJICHHS CTOPOHAM

12



BO3MOXHOCTH cOOpatTh JoKazareabcTBa. CTOPOHBI SBJISUTMCH B CyJ B Ha3HaueHHoe Bpems. CyneOHoe
pazOupaTesbcTBO HAYMHAJIOCH C M3JIOKEHHUSI CTOPOHAMHU CYIIHOCTH Cropa. 3aTeéM OHU TMOJApOOHO
u3Jarald OCHOBaHUS CBOMX yTBepkAeHuil. Cyaps OLEHHBA JOKa3aTeNbCTBA II0 CBOEMY
COOCTBEHHOMY YCMOTPEHHIO U OOBSABIISIT YCTHOE PEIICHHE, HE TMOoJyIekariee oOkaloBaHui0. B
pe3ynbTaTe IpOM3BOJICTBA in iure Hactynaio litis contestatio (mpekpareHue cropa) u bis de eadem
re ne sit actio (ABaXKbI MO OJTHOMY JIeTTy UCK HEJIOITYCTHUM).

DopMyJISIPHBII MpoLecc

dopMynApHBIA Tporiecc - BTopas (Gopma CyI0ompOU3BOJICTBA 10 YaCTHBIM MCKaM B PHUMCKOM
FOCTULIMN; IEPEPOKICHUE UCXOIHBIX BUIOB JIETHCAKIIMOHHOIO MTpoLiecca.

dopMyJIApHBIN nporiecc BO3HUK B 3-i1 uerBepTH Il Beka 10 H.3. 1 pocyiecTBoBai A0 17 r. 1o
H.3. OH ObLT Jleraqu3oBaH 3aKOHOM ODOYIMS M OTMEHEH 3aKOHOM ABrycra 00 OTIpaBICHUU
npaBocyausi. DyHKIMOHUPOBAJI BMECTE C JIETUCAKLIMOHHBIM («3aKOH» - JEHCTBUE 3aKOHHBIM
oOpasoM, He mpuberas Kk camocyny). [IpeTeH3us ucTiia U BO3paKeHUs] OTBETUMKA 3asBIBLINCH 03
KaKux-JIm0o oOpsimHOCTEeH, W Bce 3TO He(hopMaiabHOE MPOU3BOJCTBO in iure 3aKaHUYMBAIOCHh
BPYUYEHUEM HCTILY 3alIUCKHU, aJPECOBAHHON CYAbE, B KOTOPOU YKa3bIBAIUCH T€ MPEAOIOKEHUS WU
YCJIOBHS, TIPH HAJIMYUU KOTOPBIX CY/AbE MPEANUCHIBAJIOCH YIOBIETBOPUTH MCK, a MPU OTCYTCTBUHU
ATUX YCJIOBUH - OTKa3aTh B UCKe. JTa 3allMCKa, COJEprKalllas yCIOBHBIM MPHUKa3 Cy/lbe, Ha3bIBAIACh
dopmymnoit. Otcrola HOBBIM TPOIECC, CIOXKUBIIMICA B TOCIEIHHE TOABl PECHYOIMKH U
JOMYUIEHHBIA K IPUMEHEHHIO 0 JKEJIAHUIO TSHKYIIMXCSA HApsAAy C JIETUCAKUMOHHBIM, a 3aTEM JIBYMsI
3aKOHaMHM ABIyCTa, OKOHYATEJIbHO YCTAHOBJICHHBI BMECTO JIETUCAKIIMOHHOTO, MOJYYHUJT Ha3BaHUE
dopmynsipHOrO (IPOM3BOACTBO per leges 3amenHeHo mpowm3BoiacTBoM per formulas). Otnnume
(bopMyISIPHOTO Tpoliecca OT JICTUCAKIIMOHHOTO HE HCUYEPIIBIBACTCA YIPOILICHHE CyaeOHOM
npouenypbl. CaMmoe 0CHOBHOE 3aKJII0YaJI0Ch B TOM, YTO TeNEPb MPETOP, JaBas HCKOBYIO 3alUTY, HE
ObUI CBSA3aH CTapbIM MPaBUIIOM 00 U3JI0)KEHUU HCKa B TOUYHBIX CJIOBaX 3aKOHA.

JKCTpaopAUHAPHBIN MpoLecc

DKCTpaopIuHapHbIi (extra ordinem), WM KOTHUIIMOHHBIN, TIporiece (cognitio extra ordinem)
— 4Ype3BbIUYAHHBIN TOPSJOK PACCMOTPEHHs] CyAeOHOro Ccrmopa, KOTOPBIM  BBITEKAT U3
HETIOCPEJICTBEHHON  JIEATENIbHOCTH TMPETOpa IO OCYHIECTBJICHUID MPaBOBOM 3alllUThl. bbul
yctaHoyieH Koncrutymueit 294 1. kak equHCTBEeHHas (hopma mpoiiecca.

DKCTpaopAMHApHBIM Tpolecc BOCHPHUHAI MPUHLUMIB HPeXHUX (GOPM TIpakJaHCKOTO
nporecca: JUCIIO3UTUBHOCTU U COCTSI3aTEIbHOCTH.

B skcTpaopauHapHoM mporecce cyneOHble (PYHKIMU OCYIECTBIISIIUCH aIMUHUCTPATUBHBIMU
opranamu: B Pume m KoHcTanTuHOmONE (B CBSI3M C pa3/iejeHUEM HMMIEpUM Ha 3amajHyro u
Bocrounyto) — praefectus urbi (Ha4aJIbHUKOM TOPOACKOMN MOJHUIUH), B IPOBUHIUSAX — MIPABUTEIIEM
NPOBUHIMH, a 110 MEHEe BaKHBIM JejaM — MYHHUIMIAJIbHbIMU Marucrparamu. OJHAKO HEpeIKo
UMIIEpaTOphl IPUHUMAJIH Cy/1eOHbIE JIea U K CBOEMY JINYHOMY PacCMOTPEHHUIO.

Jleno paccMaTpHBallOCh YKa3aHHBIMH JIMIIAMH BHE (GopMmyisipHoro mnporecca. OHH ke
MIPUHUMAJIH 3asiBJICHUE 00 UCKE U, HA3HAUUB JCHb CyJ1a, OT CBOEIO UMEHH BBI3BIBAIA OTBETYHKA.

CocpeoTOYMBIIMCh B PYKAaX aJMHHHCTPATUBHBIX OPTaHOB, SKCTPAOPAMHAPHBIN MPOIECC HE
Jenuiics Ha ctaauu (in jure # in judicio).
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3. METOAUYECKHE PEKOMEHJALIUHU ITO IIOATI'OTOBKE K 3AHATUAM

6.1 By 1 HanMeHOBaHUeE TeMbl 3aHATUHSA

Pa3zgean 1
n3-1 Tema 1 IIpeaMer ¥ UCTOUYHUKH PUMCKOTO YACTHOT'O TIpaBa

2.1.3 Ilpu noAroToBKE K BOIMPOCAM aKIIEHTUPOBAThH BHUMAaHUE HEOOXOAUMO Ha
XapaKTepHbIe YepThl PUMCKOTO IIpaBa, TaKHe KakK CBS3b ¢ penurueit, popmanusm. s
MOHUMAaHUSI CYLUIHOCTH PUMCKOTO YacTHOIO IpaBa Ba)KHEMIlee 3HAYEHHE HMMEIOT
BBICKa3bIBaHHUSI O PHUMCKOM IIpaBe KJIACCUKOB MAapKCU3Ma-JEeHUHH3Ma U OO0IIue
METOJO0JIOTHYECKHUE TOJOKEHHUSI UCTOPUUECKOro Marepuanusma. Cienyer oTanyaTh
PUMCKO€ YaCTHOE IIPaBO OT PUMCKOTO MyOJIUYHOTO MpaBa, YSICHUTh €ro 0COOCHHOCTH.
Heo6xoauMo NOHSATh, YTO MHCTUTYThl PUMCKOIO YaCTHOIO IpaBa pPa3BUBAINUCH B
YCIOBHUSIX TOBAapHOTO XO3SIMCTBA M MHOTME TPa)XJIaHCKO-TIPABOBBIE TMOHATUS U
TEPMUHBI, BbIpaOOTaHHBIE PUMCKHUMH IOPUCTAMH COXPAHWIN TEXHUKO-IOPUINYECKOE
3HAQYEHHE W JJI1 COBPEMEHHBIX 3aKOHOJATEIbCTB PA3IMYHBIX CTPAaH MHUpPA, B TOM
yuciie u1 PO. HyxHO 4eTKO mpeAcTaBisiTb, KAKOM CMBICI BKJIAJbIBAIM PUMCKHE
IOPHCTBI B [IOHATHE «4aCTHOE MPABO» - ius privatum (F0C IPUBATYM) U B TOHSTHE ius
civile (foc numBmie). M3ydyas MCTOYHHKM PHUMCKOrO YACTHIO IPaBa, HEOOXOMHMO
oOpatuth ococboe BHMMaHue Ha 3akoHbl XII Tabnui U KogudpUKaUIO UMIEpaTopa
IOcTtununana.

n3-2 Tema 2 JIuna. [lonarre npaBoCnocOOHOCTH U JI€CTTOCOOHOCTH

Ilpn paccMOTPEHHH NAHHOI TEMbl BaXHO YSICHUTH, YTO O3HAYACT TCPMHH «IHLO» -
persona (nepCOHa) ¥ IIPABOCIIOCOOHOCTD — CApUt (KAIyT), KAKOBBI €€ BUJIbI — COCTOSHHUS
— status (cTaTyc), KTO HMEeT MONHYIO IPaBOCIOCOOHOCTh U KTO €€ MOJTHOCTBIO JIAIICH.
[Ipyn moAroToBKE K BOMPOCAM AKIIEHTUPOBATh BHUMAHHE, YTO PHUMCKOE OOIIECTBO
ObLIO OOIIECTBOM padOBIaIEIbYECKUM, MOCTOSHHO BEAYIIMM 3aXBATHUYECKUE BOMHBI.
Otcioga crnemyeT, 4YTO HacelleHWe PUMCKOrO TrocyJapcTBa ObLJIO JOCTATOYHO
Pa3HOOOPA3HBIM: PUMCKHUE TpaKJaHe, JaTUHBI, IeperpuHbl, padbl. Bce onn obnananu
pa3IUYHOMN cTereHblo cBOOObI. [IpaBoBOE MONIOKEHHE PA3NIMUHBIX TPYIIN HAaCElIeHUs
TaKke omIMyYaiocb. Bce 3T (dakTopsl BIMAIM Ha MPaBOCHOCOOHOCTh U
neecrnocoOHocTh JuI.Hy>)XHO MOMHHTBH, 4TO pad HE CyOBEKT, a OOBEKT MmpaBa —
instrumentum vocale (MHCTPYMEHTYM BOKaje), TO €CTh ToBOpsIiee opyaue. UTo
KacaeTcs IOPUIUYECKOro JIMIa, TO PUMCKHE IOPHUCTBI HE pa3paboTanu aOCTPaKTHOTO
MOHATHS JaHHOW Kareropud nul. OJHAKO y HHUX MPOBOJAWIUCH Pa3IUuUs MEXKIY
(GU3MYECKUM JHMIIOM U JIMLOM, HE SBISIIOIIMMCS (PU3NYECKUM, HO JIEHCTBYIOUIMM B
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«Ka4YCCTBC JINla», «Ha IMOJOKCHHUHU TaKOI'O JIHUIIa».

6.2 Pa3znen 2

n3-3 Tema 3. Cemeiinoe npaBo
[Tpu moATOTOBKE K BOMPOCAM HEOOXOIMMO BBISICHUTH TOHATHUS arHATCKOTO U

KOTHATCKOTO pojacTBa. OnpeaenuTh MPUUMHBI, TOYeMY MOCIIETHEE CMOTIIO BHITECHUTh
MEepPBOEC M YKPENUTHCS B TpaBe, CYIMIECTBYS W moHbiHE. OOpalmasch K MPaBOBOM
XapaKTepUCTUKe Opaka, Hy)KHO MPOBOJAUTH Pa3UINe MEXIY TaKUMH (opMaMu Kak,
Opak c BJIacThl0O MyXa (cum manu) U Opak 0e3 BiIacTH Myka (sine manu).
HeoOxonmuMo ysSCHUTH CBsi3aHHBIE C OTUMH (QopmMaMu Opaka JUYHBIE W
MMYIIECTBeHHbIE OTHOIIeHH. OT Opaka HE0OXOUMO OTIMYATh KOHKYOWHAT, TO €CTh
JI03BOJICHHOE 3aKOHOM IIOCTOSTHHOE COKHUTEIBCTBO, TOPOXKIAIONIEe HEKOTOPBIC
IOPUINYECKHE TTOCIIEICTBUSA, HO HE SBISIONIUECS OpaKoM.

Pumckast ceMbsl — 3TO epBOHavYaNbHO patria potestas. [loaTromy crnenyeT yCBOUTD,
KOTJla ¥ TIPU KaKUX OOCTOSITEThCTBAX HAYaIM PACHIMPSATHCS MMYIIECTBEHHBIC IpaBa
MOJIBJIACTHBIX, B TOM YHCII€ CHIHA, 32 KOTOPBHIM IEPBOHAYAIHFHO OTPHIIAJIOCH TPABO
UMETh COOCTBEHHOE HMMYIIECTBO. HeoOXoammo Takke YSCHUTh, YTO TAaKOE OleKa U
MOTICYNTETLCTBO B PHUMCKOM TMIpaBe, TaK KaK JJaHHbIE TPABOBBIE TOHATHS,
M300pETeHHBIC PUMIITHAMH, CYIIECTBYIOT U HAa CETOAHSIITHUNA CHb.

n3-4 Tema 4. IlpaBo HaciemoBaHUS

[Ipn moaroTroBke K BOIMpOCaM aKICHTHPOBAaTh BHUMAHUE HEOOXOIUMO Ha TMOHSITHUS
«HACJIEJIOBAHUE», «HACIIEJCTBO», «HACJIENOJATeNb», «HACIEAHUK», «HACIEICTBEHHOE
UMYIIECTBO» M T.0. be3 ySCHEHHS STUX TOHSATHA CTYJACHT HCIBITACT OTPOMHEIC
TPYAHOCTH, KOTJ]a MIPUCTYIHUTh K U3yYEHUIO TaKOH TUCIMILINHBI, KaK HACIEICTBEHHOE
npaBo. HacnemoBanue mo 3aKoHy | 10 3aBEIIaHNI0, HE0OXO0IMMOe HACIeA0BaHUE — ITH
MOHATHS OBLUTM pa3paboTaHBl eIle THICSYM JIET Ha3aJ PUMCKHMH FOPUCTAMH, HO
YCTEIIHO HCTIONB3YIOTCS U

COBPEMEHHBIM MpaBoM. PUMcKoe mpaBo BBENO TaKHe MOHSTHS, KaK KPYT HACIEIHUKOB
U OYEPEJTHOCTh HACIECTHUKOB. MHOTHE BEKa OCTACTCsl CIIOPHBIM BOMPOC 00 OTKPHITUU
HACIIEZICTBA W TMpaBa Ha HACIEACTBEHHYI0 MacCy B TEpHOI N0 €€ TMPUHATHSI
HacienHuKoM. [loaToMy BaKHO 3HaTh, Kak pa3peliaii 3Ty MpoOIeMy PHUMCKHUE
topuctbl. Oco60e BHUMAaHHE JOJKHO OBITH OOpAIIeHO Ha TAaKUE BOMPOCHI, KaK MOHATHE
3aBeIaHMusl, yCIOBHS JCHCTBUTEIHPHOCTH 3aBEIIaHMs, TOHATHE 005M3aTEIIEHOM JIOIH.

6.3 Paznen 3

n3-5 Tema 5. BemHoe npago
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IIpu moAroTOBKE K BOINpOCAM aKICHTHPOBATh BHUMAaHHE HEOOXOAMMO HA: U3YUCHHUE
mpaBa COOCTBEHHOCTH, JOJDKHO TMPEAIIECTBOBATH O3HAKOMIICHHE C IOPHIAMYECCKUM
MOHSATHEM BEIM U Kiaccuukanuen Bemel, AaHHOM PUMCKHUMH IOPUCTaAMHU.
[TpyuumHOM CTOJIb MPUCTATLHOTO BHUMAHUS K JJAHHOMY BOIIPOCY SIBJISICTCS TO, YTO
BEIIH — OTO TJAaBHEHIIHE OOBEKTHI TPaKIAaHCKUX IPABOOTHOIICHUH. OIHUM W3
OCHOBHBIX BOTIPOCOB TEMBI SIBJIIETCSI BOMPOC O COJEPKAaHUH MpaBa COOCTBEHHOCTH.
HeoO6xomuMo TBepIO 3amOMHUTH TPABOMOYHS COOCTBEHHHKA, COCTABJISIOIINE
coJiepKaHue TAaHHOTO MpaBa, a UMEHHO: MPaBO BIIaJICHUS, MPABO MOJIB30BAHUS, TTPABO
pacropspKeHus, TpaBO HMCTPEOOBaHMS BEIIM W3 UYYXKOTO HE3aKOHHOTO BIAJCHUS,
MpaBo MOJb30BAHMS TIJIOJIAMH Belld. BaXHBIM BOIPOCOM SIBIISETCS TaKXKe 3aluTa
npaBa cOOCTBEHHOCTH. CmocoObI 3alluThl MpaBa COOCTBEHHOCTH COXPaHWIU CBOE
3HAYCHHE JO CHUX Top. MHCTUTYT BIIaJIcHHs paccMaTpHUBAICS PHMIISTHAMH Kak
OTJIENbHBIN TPABOBON MHCTUTYT, KOTOPBIA UMEIN CBOU BHJIBI, CHOCOOBI MPUOOPETECHHS,
CIIOCOOBI TIPEKPAIIICHHS, a TAKXKE 3aITUTY

M3-6 Tema 6. OG1iee yueHue 06 00s3aTeIbCTBAX

[Ipy moaroTroBke K BOMPOCAM aKIEHTUPOBaTh BHUMAaHUE HEOOXOAUMO Ha:
00s13aTE€ILCTBEHHOE MPABO — IMPABO OTHOCUTEIBHOE, TaK KaK 3alIUIIAETCS OHO OT
NEUCTBUSL ONMPEIENIEHHBIX JIUI], TOrJa KaK BELIHOE MpaBO- 3TO MPaBO aOCOIIOTHOE,
MOCKOJIBKY MMEET 3allUTy OT JII000ro M KaXkJI0ro, KTO MOCATHET Ha Hero. Pumckoe
MPaBoO pa3inyalio 00s3aTeNIbCTBA, MOIB3YIOIINECS UCKOBOM 3alIUTON, U HATypaJIbHbIE
oOs3aTenbcTBa. Pasznuuano Takke  pas3iidyHble UCTOYHUKA  BO3HUKHOBEHUS
00s13aTENBCTB, BAXHEHIIMM K3 KOTOPBIX OBbUT KOHTPAKT WU JIOTOBOp. YSCHEHHE
MOHATUSA JOTOBOpAa UMEET OOJBIIOE 3HAUEHUE U JJI1 €r0 COBPEMEHHOTO MOHUMAaHUS,
TaK KaK M celyac JOTOBOp (KOHTPAKT) BBICTYMAET KaK COTJAIIEHUE, C KOTOPHIM
CBSI3BIBAIOTCS IOpHUIMYecKue nocheAcTBUs. Heo0XoauMo yCBOUTH paziudue MEXKIY
MOHSATUSAMHU JIOTOBOPOB U MAKTOB, TaK KaK UX OTIWYUE COCTOSIIO B TOM, YTO JOTOBOPbI
MMENN IOPUINYECKYI0 3alllUTy ITyTEM IPEAOCTaBICHHUS UM HCKA, TOrJa KaK MaKThl
7I0Jaroe BpeMsl ObUIM JIMIIb «TOJBIMH» COIJIAIIEHUSIMHU, JIMIIEHHBIMA HCKOBOM
3AIUTBHI.

6.4 Paznen 4.

n3-7 Tema 7. OTnenpHbIC BUABI TOTOBOPOB

[Ipn moaroToBke K BOIpOCaM akLEHTUPOBATh BHUMaHHE HEOOXonuMo Ha Bunel
JIOTOBOPOB. PUMIIsIHE OJHUMHM U3 MEPBBIX pa3paboTaiy pa3IMvHbIEe BUABI JOTOBOPOB
(KOHTPAKTOB), MCIOJIB30BABIIMXCS B YCIOBUSAX DPa3BUTOW TOProBid. MHoOrue wus
pa3paboTaHHBIX UMM BUJOB KOHTPAKTOB COXPAHUJIM CBOE MEPBOHAYAIBHOE 3HAUCHHE
Y B Hamu AHU. JoroBOpbl BepOalbHbIE, MUCbMEHHBIE, PealIbHbIe, KOHCEHCYalIbHbIE.
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Bce oHM MMEIOT CBOM OTIMYHUSA, U3yYEHUE KOTOPBIX MOKET MO3BOJHUTH CTYJICHTY B
JNAJbHEUIIIEM TMPUCTYIIUTh K MW3YUYEHUIO TAaKOW CIIOKHOM JUCUUILIMHBI, Kak
rpaxgaickoe npaso PO.

n3 -8 Tema 8. JleaukTHBIC 003aTEIbCTBA

[Ipn moaroroBke K BOIpOcaM akIEHTUPOBATh BHHUMAaHHUE HEOOXOIUMO Ha:
0OIIyI0 XapaKTePUCTUKY 0053aTENbCTB «KaK Obl U3 JCIUKTOB», HA Pa3BUTHUE YaCTHBIX
JEJUKTOB, a TakXK€ Ha OTHENbHbIE BHUJABI JEIMKTOB. TEpMHUH «KBa3UKOHTPAaKT»
BIIEpBBIC OBLT BBEJCH B HAay4HbIN 000poT B «MHCTUTYIMSIX» KOCcTHHMAaHA.

n3-9 Tema 9. Ocy1iecTBiIeHUE U 3aIIUTA TTPaB

[Ipy moaroTroBke K BOMPOCAM aKIEHTUPOBaTh BHUMAaHUE HEOOXOAUMO Ha:
MOHSTHE U BUIbI UICKOB. PUMCKOE YacTHOE MmpaBo- 3T0 cuctemMa uckoB. [louTtu kaxioe
HapyIlIEHHOE MPaBO 3alIMINAIOCh ONPENEIECHHBIM U KOHKPETHBIM UCKOM. CyneOHble
MarucTpsl (IpeTopbl) JaBald UCTIy UCK MPOTHB JIpYyro cTopoHs! (oTBeTdMKa). Co
BpEMEHEM, TIPETOP B 3JIMKTAX yKa3bIBaJ Ha HOBbIE OTHOIIEHHMSI, KOTOPbIE OH Opall oA
CBOIO 3alIUTy. DTO MOTJIO MPOUCXOJUTH Ja)ke BONPEKH cTapomy ius civile. OgHako
MPETOP MOT M OTKAa3aTh B UCKE, €CIU CUUTAN 3TO HYXHbIM. Hy»HO BBISIBUTH 3HAaUEHUE
Y pa3nuyhe MCKOB BEIIHBIX M JIMYHBIX. BemHblil uck- actio in rem; JIMuHbIN HCK-
actio in personam. Pa3Butue rpaxkgaHckoro mpouecca B PuMe 3Ha0 HECKOJIBKO
sTanoB. JlerncakimoHHbIN, GOPMYISIPHBIN, SKCTPAOPIUHAPHBIN MPOIECCHI.

17



