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1. OPTAHU3AIIUA CAMOCTOATEJBbHOM PABOTBI

1.1 OpranuzanmoOHHO-METOUYECKHE JaHHBIC TUCIUTLTAHBI

Ne

II.II1.

HanmenoBanue
TEMBI

OO0muit 06beM YacoB 10 BUIaM CaMOCTOSITEILHOM padoThI

(uz mabn. 5.1 PILN)

MOATOTOBKA
KypCOBOTO
MpPOEKTa
(pabotsl)

MOJI'OTOBKA
pedepara/scce

WH/IMBUyaTbHBIC
JIOMaIHue
samanus (M/13)

CaMOCTOATEIbHOE
n3y4eHUE
BorpocoB (CHB)

HOJrOTOBKA
K 3aHATHSIM
(IIx3)

2

3

4

5

6

7

Paznen 1
Co3pnanue
EBponeiickoro
Cyna o
npaBam
YeloBeKa.
[elictBue
EBponeiickoii
KonpeHuuu B
MIPOCTPAHCTBE
Y BO BpEMEHU

16,5

11

Tema 1
EBponeiicknii
Cyn o npaBam
4eNI0BeKa:
UCTOpUS
CO3/1aHHUs

1.2

Tema 2
KommeTenmus
EBponeiickoro
Cyna o
npaBam
YyeJIoBeKa

5,5

13

Tema 3

Cyn u
eiCTBHE
KouBenuuu B
MIPOCTPAHCTBE
Y BO BpEMEHU

5,5

14

Tema 4
Kommerenmnus
Cyna "
HallMOHAJILHOE
MpaBo

5,5

Paznen 2
Cnopsl,
pasperaemMbie
EBponeiickum

11




Cynom
1o IpaBaM
YCJIOBCKaA

2.1

Tema 5

Bunst CIIOPOB
paspelraeMbIx
EBponelickum
Cyaom

110 ImpaBaM
YCJIO0BCKAa

2.2

Tema 6
OOpaieHue B
EBponeiickuii
Cyn no npaBam
YeJI0BeKa

5,5

2.3

Tema 7
3agBuTENL B
EBponeiickom
Cyne o
npaBam
YyeJIOBeKa

5,5

Paznen 3
Hctounuku
npaBa
EBponeiickoro
Cyna.

11

3.1

Tema 8
Hctounuku
npaBa
EBponeiickoro
Cyna

3.2

Tema 9
[IpaBoBbIE
MO3ULUU
EBponeiickoro
Cyna

5,5

3.3

Tema 10
ITporecc
TIPUHATHS
CyJ1eOHBIX
peleHuit
EBporneiickum
Cynom

5,5

Pazgen 4
Opranuzanus
EBponeiickoro
Cyna 1o
npaBam

5,5




YCJIO0BCKa.

4.1

Tema 11
Cyneiickuit
KOpIyC
EBponeiickoro
Cyna o
rpaBam
YeJloBeKa

4.2

Tema 12
Opranuzanus
EBponeiickoro
Cyna o
rpaBam
yeJIoBEKa

4.3

Tema 13
IIpoxoxnenne
nena

5,5




2. METOJMYECKUE PEKOMEHJA LMY 11O BLIMOJTHEHHIO
WHINBUIY AJTBHBIX JTOMAIIHUAX 3AJAHUI

2.1 IlpakTuueckoe 3ansitue Nel (2 gaca).

Tema: «Bunbl cnopos, paspemaemMbix EBponeiickum CyioM 1o npaBam
YEJIOBEKa»

Tembl UHOUBUOYANLHBIX OOMAUHUX 3A0AHUL

1. Omnpenenute npaBoByro nosuuuio EBponeickoro Cyzaa mo mpaBaM 4enoOBEKA B
[ToctanoBnennn EBpornerickoro cyna ot 16 nekadbps 2010 r. mo neny "Hosas
razeta B Boponexe" (Novaya gazeta v. Voronezhe) mporuB Poccuiickoii
Oenepanuun” (;kamoda Ne 27570/03).

2. CocraButh xanody B EBpomneiickuii Cyn mo mpaBaM 4esoBeKa, MPEAMETOM
KOTOpOW  SIBIISIETCA  HApylIEHWE IMpaBa Ha CIpPaBeIMBOE  CcyAeOHOe
pa3zbupaTeabCTBO MO IPAKIAHCKUM JI€TIaM.

3. CocraBbTe MEMOpaHAYM MPABUTENIbCTBA MO kanobe Ne 22156/04, 3asBuTenem
KOTOpoW siBisieTcst Muxainos Jmutpuit Hukonaesuu

2.2 Tlopsaok BbINOJTHEHUS 3aIaHUH
NuauBuayanbHble TOMAIIHUE 33/JaHUS BBIMOIHSIOTCS MMCBMEHHO TPHU MOATOTOBKE K

MIPAKTUYECKOMY 3aHSTHIO

2.2 TlpakTuyeckoe 3ansitue Ne2 ( 2 gyaca).

Tema: «crounuku npasa EBponeiickoro Cyzaa no npaBaM 4eaoBEKa»

Tembl UHOUBUOYANBHBIX OOMAUHUX 3A0AHUL

1. [Ipoananusupyiite cnocoObl, CpeACTBA U MPUHIIMIIBI TOJIKOBaHUS EBpornelickum
cyaom nonoxennit Kousennuu u [IpoTokoioB Kk HEH.
2. [Ipoananusupyiite pemenne Cyna ot 15 suBaps 2009 r. mo neny «Burdov

npotuB Poccum». HecooTBercTBHE  KakuM MOJIOKEHUSIM KOHBEHIIMM POCCHICKOTO
3aKOHOJaTeNbCTBa onpenenun Eponeiickuit Cyza?

3. Onpenenute, kakue npaBoBble no3unuu EBponelickoro Cyaa npuMeHUI
VBaHOBCKUY palilOHHBIN Cya1 AMYpPCKOM 00JIacTh B CBOEM PEIICHHH, IPUHATOM 15 ampens
2004 rona?

4. [Ipoananu3upyiiTe mpaBoBble CTaHAAPTHI EBpONENCKOro cyna, BbIpadOTaHHbIE
Cynom B mpornecce TOIKOBaHUSI HOpM KOHBEHIIMU O 3allUTE MPAB YEJIOBEKAa U OCHOBHBIX
cBoOoa u [IpoToKOJIOB K HEH.



2.3 IlpakTuueckoe 3ausitue Ne3 (2 yaca).

Tema: «Cypetickuii kopryc EBponerickoro Cyna o npaBaM 4eoBeKa»

Tembl uHOUBUOYANBHBIX OOMAUHUX 3A0AHUL

1.Onpenenure, uMeeT Ju MecTto HapyiieHne KouBeHumu mo aeny «Bmagumup
Bacunbes npotus Poccum» [VlIadimir Vasilyev v. Russia] (JKano6a N 28370/05)?

2. Ilpu OTOBITMM MOXU3HEHHOTO 3aKJIIOUEHUS 3asBUTENIb OTMOPO3MWII ceOe majel Ha
IPaBOM HOT'E U HIKHIOKO YacTh JIEBOW HOTH, KOTOPBIE OBLIIM aMITyTUPOBaHbI, HO OH HE
MOT TOJIYYUTh MOAXOJSIIYI0 OPTONEANYECKYI0 00yBb. MeAUIIMHCKOE YUpEKIEHUE, B
KOTOPOM 3asiBUTEJIb cojiepkaica B 1996 roay, moaATBEepAMIO HEOOXOAUMOCTh TaKOM
oOyBH, HO YyKa3ajo, 4YTO JEHCTBYIOLIME MpaBuia OOECHEYEHUS OCYXIAECHHBIX HeE
IpPEeIyCMaTpUBAIOT €€ MPUOOPETEHUSI TOCYNapcTBOM. J(pyroil M30isTOp, B KOTOPOM
3asBuTENb comepxancs B 2001 romy, ykazanm, 4TO HE MOXKET MNPEIOCTABUTH
OpTONEANYECKYIO O0YBb, IOCKOJIBKY OHA MTPOU3BOAUTCS B IPYTOM TOpPOJIE, U UMEETCS
3HAYUTENIbHAsl OYepelb Ha ee NMpuoOpeTeHHe. YUpeKICHUs, B KOTOPBIX 3asiBUTEIb
COJEprKajCsl BIIOCIENCTBUHU, MO-BUJIMMOMY, HCXOIWIM U3 TOro, 4yro Oe€3 craTyca
MHBAJIM/a 3asIBUTENIb HE HYXAAJICS B OPTONEANYECKON 00yBU. 3asiBUTEINb YTBEPK A,
4YTO OTCYTCTBHE Takoil OOyBM NPUUYUHSIO €My OOJb M CIOXHOCTH IPH IMOIBITKaX
COXPAaHUTh PAaBHOBECUE BO BPEMSI OOBIYHBIX JJIUTEIBHBIX MPOBEPOK WM MPHU YOOpKE
cBOoeil kamepbl. BBugy »TOro W paznuuHbiX 3a0oseBaHuil (BKIOYas JuadeT),
KOTOPBIMHU OH CTpaJal, 3asBUTEIb IPEABIBUI UCK, HO HUKOI'1a HE TOCTABJISIICS B CYyJI
BO BpEMs CIIYIIAHHWI MO €ro JAeiy, U €ro UCK ObLJI B KOHIIE KOHIIOB OTKJIOHEH. OH
noaan Kanooy B EBponenicknii cyn o IpaBam YEJI0BEKA.
CymiecTByeT 1 B TaHHOM cily4ae HapyueHnue Konsenunn?

3. B Hos06pe 1995 roma 3asBuUTENh COOOIIMJI B TMOJUIMIO O XHUIIEHUU €r0
BOJUTENBLCKOTO yaocToBepeHus. B mapre 1997 roma o oOpaTuics 3a Bblgadeit
HOBOT'O BOJIUTENICKOTO YJIOCTOBEpEeHMS W mojydms ero. OJHAaKO TeM BpPEMEHEM Ha
ero uMms OblIO 3apeructpupoBano 1 737 TpaHncmopTHBIX cpenctB. BemenctBue 3Toro
3asIBUTENb TOTYYUI OOJIBIIIOE KOJWYECTBO JTOKYMEHTOB O HAYKCIICHUHM HAJOTOB H
HEOJHOKPATHO  TMpecieNoBalica W  moiBepraics ImrpadgaM B CBI3U  C
MPAaBOHAPYIICHUSIMH, COBEPIICHHBIMH C HCIOJIb30BAHUEM JTUX TPAHCHOPTHBIX
CpEICTB. 3asgBUTENIb TaKXKe OBbLI 3aJepKaH 3a HEymiaty mTpadoB, U MOIYICHHE UM
COIMMAJIBHBIX MOCOOM OBUIO TPHOCTAHOBIEHO, TIOCKOJBKY €ro (hPMHAHCOBOE
MOJIO’KEHHE ObLIIO PACIEHEHO KaK YJIOBJIETBOPUTEIIBHOE M3-3a OOJIBIIIOT0 KOJIMYECTBA
TPAHCHOPTHBIX CPEACTB, 3aPETUCTPUPOBAHHBIX Ha ero umda. llocie oOpamieHus
3asBurenst B 2004 romy BIACTH aHHYJIMPOBAJIM PETUCTPALMIO, HO B OTCYTCTBHUE
0oOpaTHOM CHUJIbI, TOCKOJIbKY OHU COYJIM 3TO HEBO3MOKHBIM IO MOTHBAaM IMPaBOBOM
onpeneneHHocty. [locnenyroniye xanoObl 3asBUTENS] B HAIIMOHAIbHBIE CY/bl ObLIN



OTKJIOHEHBI. Hapyiiensl 1M B JaHHOM Cllydae I[paBa, MPEayCMOTPEHHbBIE
Kousennueii?

2.4 TIpakTuueckoe 3ansitue Ned( 2 yaca).

Tema: «Opranusanus EBponeiickoro Cyzaa no mpaBaM 4eJI0BeKa»

Tembl UHOUBUOYANLHBIX OOMAUHUX 3A0AHUL

1. Ilpoananusupyiute [locranoBnenue [lnenyma BepxoBHoro Cyna PO Ne 21 or
27 wions 2013 r. «O npumeHeHun cygamu obuieil opucaukiuu Konsenuuu o
3alllUTE€ MpaB YEJIOBEKA M OCHOBHBIX CBOOON OT 4 Hos0ps 1950 1. wu
[IpOTOKOJIOB K HEW.

2. Onpenenure, Kakhe mpaBoBble no3uuuu EBponeiickoro Cyna NpUMEHHI
[IckoBckuit ropoackoii cya [lckoBekoii o6nactu B perenuu ot 30 anpens 2002
roaa mo aeny Ne 2-2085/2002?



3. METOAUYECKHUE PEKOMEHJIAIIUU 110
CAMOCTOATEJBHOMY U3YYEHUIO BOITPOCOB

3 MeTOIlI/I‘IeCKI/Ie PEKOMEHIAIUA ITO MOATOTOBKE M0 U3YIYCHUTIO
OTACJIbHBIX BOIIPOCOB

3.1 Paccmampueaemwie 60npocul

1.MMpunuuns! BausiHus EBponeiickoro Cyaa Ha HAIMOHAJIBHBIH MPaBOMOPSIIOK

Bo3MoxHOCTH ¥ TOTHOMOYHS, KOTOPhIMU 00nanaeT Cyl B OTHOIICHUU TIPABOBON CHCTEMBI
rocy/apcTBa-y4acTHHKA U MTPABONPUMEHUTENLHON JESTEIILHOCTH €r0 OPraHoB.

PaccmatpuBast xanmoOy O HapylleHHMM Kakoro-iuoo mnpasa, 3amuiiaemoro KonBeHuuew,
BJIACTSIMH FOCYJapCTBa, IPOTUB KOTOPOTO 3Ta Kanoba HanpasieHa, Cy HE MOXKET HE OOpaTUThCS K
HOpPMaM BHYTPEHHEIO IpaBa, WMEBIIMM 3HAYCHHEC B JAaHHOM JieJe, PaBHO KaK M K CyAeOHOM
MpakTHUKE JaHHOro rocyaapctBa, a pemeHue Cyna mo skajmo0e, KakuMm Obl OHO HM ObLIO, TO
OTPEICTICHUIO MMPUOOPETAET XapaKTep OIEHKHU ITUX HOPM U TPABOMPUMEHHUTEIIbHBIX aKTOB.

He cnenyer mpeymensinath peaibHOE BiausiHUE, KOTOpoe CyJl OKa3bIBaeT TaKUM IyTEM Ha
BHYTPEHHUN TMpaBOMOPSIOK TOCYJapcTB-y4acTHUKOB. Ho Bmecte ¢ TeM He clenqyer
npeyBennunBarh npaBomoursi Cyna B OTHOIICHUH JICHCTBYIOIIETO MpaBa W CyneOHOW MPaKTHUKU
rocy/aapcTBa-y4acTHHKA.

- CrpacOyprckuii cyn, npusHaB KOHBEHIIMIO HApYyIIEHHOW, T€M HE MEHEEe HE BIPaBe OTMEHATH
MPAaBOBBIE HOPMBI M aKThl BHYTPEHHEro 3aKOHOAATEIhCTBA, TPEOOBAaTh TaKOH OTMEHBI WU
OCYIIECTBIIEHHUS KaKUX-THMO0 UHBIX BJIACTHBIX MEP MO OOCTOSITEIbCTBAM PaCCMOTPEHHOTO JIETIa;

- CrpacOyprckuii cyn HE BIOpaBe OTMEHUTh MO Kalobe 3asBUTENs MPUTOBOP WIU PpEIICHHE,
BBIHECEHHOE HAIIMOHAJBHBIM CY/IOM; OH HE SIBJISIETCSI BBIIIECTOSIIEH WHCTAHIIMEH 10 OTHOIICHUIO K
HAI[MOHAJILHOU Cy/IeOHON CUCTEME;

- pemenus CtpacOyprckoro cyaa, B TOM YHCIE€ W IO TEM JejiaM, TJe¢ B KayeCTBE OTBETUMKA
BBICTYNIAJIO JIAaHHOE TOCYIapcTBO, HE HOCAT XapakTepa o0sf3aTeIbHOr0 TMpeleneHTa Ui
3aKOHOJATENs U CyAe0HOM cUCTEeMBI FrOCYAapCTBA-yYaCTHHUKA.

2. IlpyHIMN cyOCHANAPHOCTH

Jlst Toro 9To0BI TOCYIapCcTBO MOTJIO cTaTh uieHoM CoBeta EBpoIbI, €ero nojautuyeckas u
MpaBOBasi CUCTEMbI JOJKHBI OTBEYaTh JAEMOKPATUYECKHMM IMPUHLHUIIAM U CTaHJapTaMm MpPaBOBOU
TOCYJapCTBEHHOCTH, OOIIEeNprU3HAaHHBIM B EBporne. DTH NpUHIMIBI U CTaHAAPTHI TOJDKHBI OBITH HE
TOJIbKO 3aKpEIUJIEHbl B KOHCTUTYILIMH, HO U MOCJIEIOBATEIbHO KOHKPETU3UPOBAHbl U PEATU30BaHbI B
MPaKTUYECKOW JICSITENIbHOCTH BCEX BETBEH BiacTh, oOecreuynBas HEOOXOIUMBINM YpOBEHb
3aKperieHUs U 3alUTHI IPaB U CBOOOJ YeioBeka. JIpyruMu coBamu, KaKa0e roCyIapcTBO - YJIeH
Cosera EBpomnbl pacronaraetr HeOOXOAMMBIM MEXaHHU3MOM 3alIUTHI MPaB U CBOOOJI, B OCHOBHOM
JIOCTaTOYHBIM ISl peanu3anuu ueneid Coera EBponsl u EBpornielickoil KOHBEHIIMU O 3allUTE MpaB
YeJIOBeKa W OCHOBHBIX CBO0OJI, TeM Ooiiee uTo mocie parudukanui KOHBEHIIMM OHAa OKa3bIBACTCS
MMILJIEMEHTUPOBAHHOM B IIPABOBYIO CUCTEMY.

3. Acuepnanne BHYyTPEHHUX MPABOBBIX CPEACTB

DTO OYEeHb BaXKHOE TPEIBAPUTEIHLHOE YCIOBUE, HECOOMIOJEHUE KOTOPOro AENaeT Kajaoly
HenpuemsiemMoil. OHO SIBIIE€TCS TPSIMBIM CJIEACTBHEM TNMpUHIMNA cyOcuauapHocTH. [lomuepkuBas
3T0 00cTosTENbCTBO, Cyll YKa3bIBaN, YTO MPaBWIO 00 MCYEpPIIAaHUU BCEX BHYTPEHHHUX IPABOBBIX
CpeICTB, 0 KOTopoil roBopuT KoHBeHIMs, OOS3bIBACT BCEX JMII, KEJAOMIMX BO30YIUTH €10
MPOTUB TOCYAapCTBA B MEKIYHApPOJIHBIX CyNEOHBIX W apOUTPaKHBIX OpraHaX, HCIOJIb30BaTh
MPEXIE BCEr0 NPaBOBBIE CPEICTBA, MPEIOCTABICHHBIE HAIMOHAJIBHOM MPABOBOM CHUCTEMOM.
[l'ocymapcTBa 0CBOOOXKIAIOTCS OT OTBETCTBEHHOCTH TMEPEN MEXAYHAPOJHBIM OPTaHOM 3a CBOH
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JEUCTBUS TIOKA y HUX HUMEETCS BO3MOXXHOCTh PAaCCMOTPETh COOTBETCTBYIOIIME JIEJI0 B paMKax
CcOOCTBEHHOM MPaBOBOW CUCTEMbl. BaKHBIN aceKT 3TOr0 MpaBuUiia COCTOUT B TOM, YTO CHCTEMa
MPABOBOM 3aIMTHI, JeHCTBYIOMAs paMkax KOHBEHIUY, SBISETCS CYOCHIMAPHON MO OTHOIICHHUIO K
HAI[MOHAJIHLHBIM CUCTEMAaM 3alllUThI [IPaB YEIOBEKa.

Cornacho ct. 35 Konenuuu "Ycnosus npuemsemoctu" Cyn "MOXET IPUHMMATH AENO K
PacCMOTPEHHIO TOJBKO MOCIE TOro, Kak ObLIM HCUepHaHbl BCe BHYTPEHHHE CpPEACTBA MPABOBOM
3aIUTEL".

UYro sxe OTHOCUTCS K TaKuM cpeacTBamM? Bo-nepBbIX, 3TO oOpallieHue Jinia, KOTOpoe CUUTaeT
HAPYIICHHBIM KaKOe-TU0O U3 KOHBEHIIMOHHBIX MPaB, B KOMIIETCHTHBIC HAIIMOHAIBHBIC CYACOHBIC
OpraHbl B UX UEpapXUyecKoil nmocnenoBareabHOCTU. CyJ CAaMOCTOSITEILHO B KaKIOM KOHKPETHOM
CIIy4ae ompeelsieT, ObUIH JTU HCIIOIb30BAHbBI 3aBUTEJIEM BCE BOZMOYKHBIE CPEJICTBA 3aIIUTHI.
4.0T1Ka3 oT aOCTPAKTHOT0 KOHTPOJIS

Henr KonBeHnuum u TOrna, U MOTOM MOHUMANAch KaK 3alllUTa MpaB TpakJaHWHA OT
BO3MOJXKHBIX HapyIICHH CO CTOPOHBI MyOJMYHBIX BIACTEH, a HE KaK Coco0 cyaeOHOro KOHTPOJIS
HaJ[ JIEWCTBYIOIIMM B TOCYAAapCTBAX-YYaCTHHKAX IpaBoM. KOHBEHIUS — 3TO MEXIYHapOIHO-
MIPaBOBOM JOTOBOP, KOTOPbIN He HaaenseT Cya KOMIETeHIMeH JaBaTh Kakue-mudo o0s3aTeNbHbIe
yKa3aHUs WK PEKOMEHIAIMU TOCYIapCTBY YYACTHUKY OTHOCUTEIIBHO €ro 3aKOHOAATEIbHOM (paBHO
KaKk M YIpaBJICHYECKONW WM cyaeOHO#) nesTenbHOCTH, a 0e3 AToro oleHka in abstractio
HaIlMOHAIBHOTO 3aKOHA JIMIIIEHA IOPUIUYECKON 3HAYMMOCTH, KaKyl0, OYEBUIHO, YCMATPUBaJI B HEH
Mapremne,

CrpacOyprckuii cyj, pemias BOINPOC O TOM, HE HapylmalT JId JEHCTBUS BiacTeu
rocynapcTBa-y4acTHHKa Kakoe-mu0o u3 3amuiiaemMbix KoHBeHIMeH mpaB Jauia, HaXoAsIerocs mnoj
€ro IOpUCIHMKIHMEN, HE MOXET YWTH OT TOW WM WHOW OLIEHKH 3aKOHA, HA OCHOBaHUU KOTOPOTO
neiicTBoBanu 3TH BiacTH. B OonbmimHcTBe ciiydaeB CyJ McclneayeT, Kak JIeHCTBOBAJIM BIACTH B
paMKax Takoro 3aKoHa, ObUIa JIM HCIOJIb30BaHA IIPEIOCTABJIIEHHAsT KM 3aKOHOM CB0OOJa
YCMOTpPEHHsI CO3BYYHO TpeOoBaHussM KOHBEHIIUU WM HET.

OmHako BCTpeYaroTCS CHUTYalluM, KOTJa OCTapuBaeMble JIEWCTBHS BIACTEH OCHOBAaHBI HA TaKOM
3aKOHE, KOTOPBIN HE OCTAaBIISIET UM HUKAKOW CBOOOJIBI YCMOTPEHUS, U TOT/Ia CaM 3aKOH CTAaHOBHUTCS
npsiMbIM afpecatoM oreHku Cyaa. Camo mpsiMoe JeiCTBHE 3aKOHA [€X opere operato) OKa3bIBaeTCs
MEPBONPUYUHON HAPYIIEHHUS, MTOCKOJIbKY MCIIOJHUTEN0 HE JAaHO HMUYEro MHOTO, KPOME KaK TOYHO
CJIEIOBATh €T0 UMIIEPATUBHBIM MPEANMUCAHUSIM. DTa CUTYyallUsi MAaKCUMAJIbHO OJIM3Ka K KOHTPOJIIO in
abstractio HO TeM He MeHee, Kak noauepkuBai cam Cya, OTIIMYHA OT HETO.

5. [IyTH BIUMSIHMSA HA HALIMOHAJIbHOE NPABO

Nmeercst HECKONBKO MyTEH peaibHOTO, @ TOUHEE, Pe3yJIbTAaTUBHOTO BIUAHUS pemenuii Cyaa
Ha TIPaBOTIOPSIOK TOCYAapCTBa-y4aCTHUKA.

Bo-niepBbIX, ompeseneHHble pUIUYECKHEe OO0S3aHHOCTH TOCYAAapCTBA, BBITCKAIOIIHNE W3
KonBenmmn.

Bo-BTOpBIX, MONUTHYECKAs] OTBETCTBEHHOCTh rocyaapctBa mnepen Coerom EBporbl, ecin
cyneOHas ITpaKTHKa MOKa3bIBaeT, YTO HapylieHUs: KOHBEHIINM HOCST CHCTEMAaTUYECKUM XapaKTep U
CBSI3aHbI C HECOBEPIIEHCTBOM 3aKOHOJIaTEIbCTBA U NIPABOMOPSIKA.

B-tpeTpux, 10OpOBOJIBHOE OCYIIECTBICHUE TOCYJAPCTBOM 3aKOHOJATEIBHBIX U WHBIX MED,
HEOOXOJUMOCTh HJIM BO BCSKOM CIy4dae IMOJIE3HOCTh KOTOPBIX JIOTHUECKU CIEAYeT M3 pelICHHUS
Cyna. Ilpu sToM B oguux ciydasx pernieHue Cyga CIIyXUT Kak Obl KaTaIM3aTOPOM H3MEHEHUH,
KOTOpPbIE OCO3HABAIMCH T'OCYJAPCTBEHHBIMU BIACTSIMH, HO C KOTOPBIMH [0 TEM WU HHBIM
OCHOBaHUSIM HE TOpONMWIUCh. B apyrux cinydasx pemeHuss Cyna momMoraroT 3aMeTUTh IpoOen B
JIEHCTBYIOILEM TIpaBe, KOTOPHI OTUETIUBO HE OLIYIIAJICSA HA HAIMOHAIBLHOM YPOBHE.

6. Hencnosib30BaHHAS KOMIIETEeHIUS

B 60-e rr. pearenpHocTh CoBeTra EBpOmnbl akTMBU3MpOBajgach M BO3HHUK DS BOIPOCOB,
peleHrne KOTOPBIX TpeOOBajo KOHKPETU3ALMKU HEKOTOPBIX OpraHM3allMOHHBIX HOpM KoHBeHIuH,

10



HarpuMep, KaKUM JOJDKeH ObIThb MOPSAOK JesTenbHOoCcTH Komurera MUHHCTPOB MO HAaa30py 3a
ucnionHeHreM pemeHuit Cyna (ct. 46 m. 2) WM Kakoe OOJBIIMHCTBO ronocoB aemyratoB [IACE
HeoOxoauMo Jutst m30panus cyapu (cr. 22 1. 1). B atux nensx 6sut npussT (1963 1.) [IpoTokon Ne 2
k KoHBeHIMM, KOTOPHI BBEJl MHCTUTYT KOHCYJIbTAaTUBHBIX 3akimtoueHuit Cyna. BmocnencrBuu
[Tporokon ObLT WMHKOpIOpUpOBaH B TekcT KonBenmmu (HbIHE cT. 47-—49, neraan3upoBaHHBIC
Pernamentom, ct. 82—90).

Hopmamu 3TOro HHCTUTYTa YCTaHOBJIEHO, YTO:

— KOHCYyJIbTaTUBHBIE 3aKitoueHus Cyaa MOTYT UMETh CBOUM MPEIMETOM IOPHAMYECKHE BOMPOCHI,
KacarollMecs: TOJKOBaHUA TOJbKO caMoii KonBeHuuu u IIpOTOKONOB K HEM; TEM CaMbIM BCE HHbBIC
akTbl CoBeta EBponbl He oxBaThIBatoTCA 3T0M KomnereHuuen Cyna

— Cyn MoXeT JaBaTh KOHCYJIbTaTUBHBIE 3aKJIFOUEHUS TOJIBKO 1O 3anpocam Komurera MUHUCTPOB,
KyZa U JOJDKHBI oOpalaThCsl 3auHTepecoBaHHble rocynapctBa. Cam Cyn 3aKpbIT AJIsl 3alIPOCOB CO
CTOPOHBI IOCY/AAapCTB-y4yacTHUKOB. Pemienre Komurera MUHUCTPOB O 3ampoce KOHCYJIbTaTUBHOIO
3aKJIIOUEHUs] TPUHUMAETCs] OONBIIMHCTBA TOJIOCOB MpPEACTaBUTENEH, UMEIOIIUX MPaBO 3aceaTh B
Komurere

— MPEAMETOM KOHCYJIbTaTUBHBIX 3aKIIIOUEHUN HE MOTYT Obl BONPOCHI O COAEpX aHUH U 00beme
paB U cBOOOJ, O KOTOPBIX roBopUT KOHBEHIUS, paBHO Kak W APYTHUE BOINPOCHI, KOTOPHIE MOT'YT
cTaTh npeaMeToM paccmorpenus Cyna.

7. 0630p aesareabnocTu EBponeiickoro Cyna c cepennnnli 70 10 pyoexka 90 —x.

Ilepuon cranoBnenus Cyaa 3aHsi HOYTH [Ba jAecatuieTus. W npuyuH TOMy OBLIO
HECKOJIbKO. Bo-mepBeix, Tem, uro parudukanus KoHBEHIHMH rocynapcTBOM — YYaCTHHKOM HE
O3HayYajia aBTOMaTU4eCKOro nmpu3Hanus ropucaukuuu Cynaa.

Bo-BToprix, Cya mo cBoeMy TOTJAIIHEMY CTaTycy HE€ MOTI caM MOjJy4aTbh ajloObl OT
sasButeneil. [loatomy ¢ momenTta cozmanus (21 sHBaps 1959r.) u mo cepemunsl 70-x rr. Cyn
JercTBoBal BechMa He akTUBHO. C cepenunbl 70-X IT. 10 pyoeka 90-X 4ucio pacCMOTPEHHBIX JIelT
nozouo kK 200 ¥ COOTBETCTBEHHO YBEIMUYNBAJIOCH U KOJIMUYECTBO PEIICHUN Cy/a.

B kauecTBe rocyapcTB-OTBETUYMKOB 3a 3TO BpeMs BbICTynaiu: BenukoOpuranus — 38 pas,
Wramusa — 31 pa3, ®PI' — 22 paza, Hunepnannel — 18 pa3, Actpus, bensrus u ®@pannus — no 15
pa3, Hopserus — 1pas.

B cBsa3u ¢ sABHBIM npeoOnagaHMEM HHIMBUAYAIbHBIX »KajoO BcTajla HEOOXOAMMOCTb
TpaHC(OPMHUPOBAHUS MpoliecCyallbHbIX HOpM. B pesynbraTe BeTyruieHus B cuily B 1983r. HOBO
penakuuu Pernamenta Cyna, 3asiBUTEIb — YaCTHOE JIUIO (MJIM OpPraHU3alMsl TaKUX JIML) TMOTYYnI
CTaTyC CTOPOHBI B MPOIIECCE, HO HE B INYHOM KauyeCTBE, a B JINIIE CBOETO MPEJCTABUTENS, KOTOPHIM
Mor OBITh a/IBOKAT U3 JIF000H cTpaHbl, BXxojsimel B coctaB Coera EBporbl.

[Tepuon ¢ Havama 1990r. no xoHua 1998r. xapakTepu30BaJICs PE3KUM YBEIMYEHUEM YHCIIA
rocynapcTtB — ydacTHUKOB CoBera EBpombl, a Tak ke aei, noctynuBmux B Cyn ¥ pacCMOTPEHHBIX
uM. B stor nmepuox Coser EBponbl mononHwics 17 HOBBIMM 4YJI€HaMH, M COOTBETCTBEHHO Ha
MoMeHT pedopmbl 1998r. B ero cocrase 6b110 40 cyneil. B atom ke rogy Cyn BeIHEC pelIeHHUs 110
106 nenam, a 3a mpeamecTByomre cemb JieT (1990-1997rr.) — okono 600 permenwmii.

B 1999r., mocne mnomyueHUss HEOOXOIMMOIro 4YHcia paTHQHUKAIMKA, BCTYOWI B CHIY
npuHATEIN B 1994rony IIporokon Ne9 k KonBeHimuu. OTHBIHE 4YacTHbBIE JUIA, WX TPYIIBl U
HENpPaBUTEIbCTBEHHbBIE OPraHU3allMd MOJYYMIIM MPaBO IepeaaBaTh kKajloOy HEMOCPEACTBEHHO B
Cya v IM4YHO MpeAcTaBaTh Mepesl HuM.

4 mas 1994r Ilpesunent @panunn . Mutrepan B IpUCYTCTBUM MUHHUCTPOB MHOCTPAHHBIX
JIleT ¥ Ipyrux npeacrtaButeneit 34 rocynapcetB — wieHOB CoBeTa EBporbl 3a/10KUI MEPBBIN KAMEHb
B (pyHJaMEHT 3[aHMsl, IMOJYYMBIIET0 Ha3BaHHE J[BOpell MpaB 4eJoBeKa (apXUTEKTOP aHTJIMYaHUH
Puuapn Pomxepc). Beictynas Ha tuepemonuu, mpencenatens CrtpacOyprckoro Cyna P. Pucman
CKazal: «JTO HOBOE COOPYXEHHE MPEXkIe BCEro s Te€X, KTO CUYUTAET, YTO €ro IpaBa M CBOOOIbI
HaApYIICHbI U KTO MPUJIET CIO/Ia B HAJIeKIe HaiTh oTBeT EBporbI Ha cCBOM MPOOJIEMBI U TPYJTHOCTHY.
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Menee d4eMm uyepe3 JBa TOAa CTPOUTEIHCTBO JBOPIIA OBLJIO 3aBEpIIEHO, W OH CTall
pesuaenuueit EBponeiickoro Cyna.

ApXUTeKTypa 374aHHs 10-CBOeMy cUMBOJIMYHA. COOpYKEHHOE B COBPEMEHHOM CTUIIE, W3
CTeKJa M METaJUIOKOHCTPYKIUH, OHO B OTIMYME OT MPULICAIINX W3 MPOUUIOTO MAaCCHUBHBIX,
KaMEHHBIX, MPEACTaBUTEIbHBIX, HO MPAaYHOBATHIX IBOPIIOB MPABOCYIUs, KaK Obl JEMOHCTPHUPYET
MIPO3PAYHOCTh U OTKPBITOCTh Cyza, MPU3BaHHOTO 3aIIUIIATh IPaBa YeJI0BEKa.

B ampene 1994r. 61 mommucan Ilporoxkonm Ne 11 «O peopranuzanu KOHTPOJIBHOTO
MeXaHHu3Ma, CO3JaHHOro B cooTBeTcTBUU ¢ KonBenuuein». HeobxonuMocTs u 6€30Ti1arareIbHOCTh
pedopMbl 0OOCHOBBIBAIUCH B HEM IEJIBIO CYIIECTBEHHOTO MOBBIMIEHUS 3(PPEKTUBHOCTH CyIeOHOM
3alUTHl MPaB YEJIIOBEKa M OCHOBHBIX CBOOOJ|, OCOOCHHO B CBSI3U C YBEIMYMBAIOIIUMCS UYHCIOM
oOpartieHu#t u pacuupuBiuMcs coctaBoM Cosera EBpornbl.

[Tonydyenne HeOOXOIUMOTr0 YKcia paTUPUKAIUI 3aHAI0 OKOJIO YeThipex JieT. [Tocnennss u3
Hux Obula npenoctasneHa Uranueit 1 okta6pst 1997r., u cocTosABLIMICS BCKOPE OYEPETHON CAMMMUT
CoBera EBpombl ganm HOBBIM TONYOK cKopeimieil peanuzanuu pedopmbl. [Iporokon Ne 11 wu
COOTBETCTBEHHO HoOBas pepakuus KonBeHnuu BcTynwid B cuity 1 HosiOps 1998r. m tornma xe
cocrosutack mHayrypamusi HoBoro Cyna, u3bpanHoro Ilapmamentckoit AccamOneeil B sHBape U
ampesie 1998r.

K aroit nate O6bu1 moaroToBieH oOmUpHBINA 0030p AesTensHocTH Cyna 3a 40 met. 3a 3TOT
nepuoj BpeMeHu Mrtanmust BBICTyNana B KauecTBe OTBeTYMKa Oosee yeM B 150 menax, @panmms —
oosee yem B 100, BenmukoOpurtanust — 97, ABctpust — B 69, Hunepnanasr — B 41, [1IBenus u benbrus
— B 40, I'penus u IlBeiinapus — B 33, I'epmanusg u Typuus — B 31, Mcnanus — B 21 npenax.
I'ocynapctBa LlentpanbHoit u Bocrounoit EBpomnbr numis 10 pa3 cTaHOBWIMCH OTBETYMKAMH IO
»kanobam, 6ombie aApyrux — [onbiia — 4 pasa.

Pedopma, nposenenHas B coorBercTBUu ¢ Ilpotokosnom Ne 11, ympasnnuna EBponeiickyro
KOMUCCHIO U Jniia KoMuter MUHHCTPOB (PyHKIIMU AOCYI€OHOTO paccMOTpeHHUs kanob. Bmecrte ¢
TE€M Ha KOMUTET MUHHUCTPOB MO-TIPEKHEMY BO3JIOKEH HA/A30p 3a UCHOJIHEHUEM pemeHuit Cyna.

Takum o06pa3oM, mepBbI acnekT pegopMbl — MpeoOpa3oBaHHE IOPUCAUKIMOHHOTO
(koHTposibHOTO) MexaHu3Ma CoBeta EBpombl, B pe3yibTraTre 4ero 3TOT JOCTaTOYHO CIOXHBIA U
TPOMO3AKUI MEXaHU3M ObLI 3aMEHEH €TUHBIM OpraHoM — CyJ1oM.

Btopoii ee acniekT, TECHO CBSI3aHHBIN C MEPBBIM, - CEPbE3HBIE U3MEHEHUS B OPraHU3aALUN U
nopsike JestenbHocTy camoro Cyna, a UMEHHO, Bo-TiepBbIX, Cya Teneps paboTaeT Ha MOCTOSTHHOM
OCHOBE (a He B MOPSJIKE €KEMECIYHBIX HEMPOJOKUTENbHBIX CECCHii, KaKk 3TO ObUIO paHee), BO-
BTOpbIX, Ha Cyn noxurca (OpMHUpPOBaHHME «CYAEOHOTO J[0ChE» MO KaKIOMY IMPUHATOMY K
pPacCMOTPEHHUIO JIey; B-TpeThuX, Tenepb Cy/a caM pemaeT BOIpoc O MPUEMIIEMOCTH KaJloObl M caM
JOJKEH COAEMCTBOBATh MpPOLEAYype MHPHOTO YyperynupoBaHusl cropoB. Bce aTo panee aenana
Komuccus.

OcHoBHas 11e1b peopMBI - yBETWUYEHHUE «IIpOMyCcKHOUM crocoOHoctn» Cyna. Temeps oH
JIOJDKEH peliaTh OoJIbIIe AT U K TOMY K€ COKPATUTh CPOKH UX PACCMOTPEHHS.

Peanmuzaruto I[lporokona Ne 11, 1.e. pepopmy Cyma, ocymectBui CoBer EBpombl. OH ke
¢unancupyer nestensHocTh Cyna, a ero IlapnamenTckas accambiiess u30upaer cyneiickuil kopiyec.
KomuTeT MUHHUCTPOB MO-TIPEKHEMY UTPAaeT BaKHYIO POJIb B UCIIOJIHEHUH peniennit Cyna.

8.IpeanockliIKM U OCHOBHBIE HanpaBjeHus pepopmupoBanusi EBponeiickoro Cyaa no
npasam 4esoBexka 2010 roaa

Bocemoro ¢epans 2010 r. B Poccuiickoit denepariuu BCTYUI B CUITY JOJATOXIAHHBIA H,
0e3 mpeyBemuYeHUsl CcKa3aTb, OXKMJIAeMblil Bceil eBporeiickol obmecTBeHHOCThI0 DenepanbHbli
3akoH "O patudukanuu [Ipotokosa N 14 xk KoHBeHIIMM O 3amuTe MpaB YeIOBEKAa M OCHOBHBIX
cB00O/I, BHOCSIIIETO U3MEHEHHSI B KOHTPOJIbHBINA Mexanu3Mm Konsennuu, ot 13 mast 2004 rona".
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Ocobas 3HaYMMOCTb NMPHUHITOTO MPABOBOTO aKTa 3aKJIIOYACTCS B TOM, YTO OH O(HUIMAIHHO
OTKPBIBAET 3€JICHBIN CBET HA MyTU pedopmupoBanus EBporelickoro cyna mo mpaBam ueioBeka. A
HameyaeMmble B Ha3BaHHOM IIporokoie mpeoOpa3oBaHusi NMPU3BaHBI MOBBICUTH 3()(HEKTHBHOCTH
NEeSTeNIbHOCTH Kak camoro EBpomeiickoro cyna, Tak W HaIMOHAJIbHBIX CYIEOHBIX CHUCTEM
€BPOIEHCKUX CTPaH - OCHOBHOI'O 3BEHA IIPABO3ALMTHOIO MEXaHU3Ma.

[Ipexne dYem pacCMOTPETb MCTOPUIO, TPEANOCBUIKM W OCHOBHBIE  HAIPABIICHUSA
MOJICpHU3AIIMHM Ha3BaHHOTO CyAeOHOr0 OpraHa, HaIOMHUM, YTO IpaBa YeIOBEKa U, CIIEAOBATEIBHO,
IOpUIMYECKUE CPEACTBA MX 3allIMThl PETYIUPYIOTCA HE TOJIBKO BHYTPUIOCYAAPCTBEHHBIM, HO M
MEXIyHApOAHBIM TpaBoM. [loaTomMy B HacToslee BpeMsi CIOKHIUCh U (YYHKIMOHHPYIOT MHOTHE
MEXIYHAPOJAHBIE W  PErMOHAJBHBIE MPAaBO3ALIUTHBIE  YUYPEKIEHUSA, B TOM 4YUCIE U
MEKXTOCYapCTBEHHBIE CYIbl, MpPU3BaHHbIE OOECHEeUuTh MpaBa M CBOOOABI JMYHOCTH. W3 HuX
HaubOosee pealbHyl0 U OS()PEKTUBHYIO 3allUTy IMpaB TIpak[IaH, MPOKUBAIOIIMX HA HAaIIeM
KOHTHHEHTe, obecrieunBaeT EBpomneickuil cya 1o mpaBaM YeloOBEeKa, KOTOPBIA 10 €ro
MECTOIPEOBIBAHUIO 4acTo Ha3bIBAIOT CrtpacOyprckum CyJIOM.
EBpomneiickuii cyn no npaBam uenoBeka (manee - Cyn winm ECIIY) sBnsercs MeXIyHapOJIHBIM
CyneOHBIM OpraHoM, co3laHHbIM B 1959 1. Cc menpl0 peanu3aluu TpakIaHAMHU EBpPOMEHCKUX
rocy/1apcTB, IPUCOEIMHUBILINXCA K EBponelickolf KOHBEHIIMH O 3alllUTe IpaB YeJIOBEKAa U OCHOBHBIX
cBobox ot 4 HosOps 1950 r. <2>, HOMONHUTENBHON TapaHTHH NpaBa Ha CyAEOHYIO 3alUTy Ha
MEXXTOCYJapCTBEHHOM YPOBHE.

AHanu3  JUTEepaTypHbIX  MCTOYHHMKOB  IIOKa3bIBAE€T, YTO IEPBOE  PAAUKAIBHOE
pedopmupoBanne ECITU Obuto mposeneHo B konie 1998 r. A 3a npemmectByronuii pedopme 40-
JETHUM CpOK cBoM aearenbHocTH (¢ 21 suBaps 1959 r. mo 1998 r.) Cyn, kak MUIIET U3BECTHBIM
IOpUCT, 3Kc-cynbsd oT Poccun B EBpomneiickom cyae B.A. TymaHoB, mpoiien Tpu HCTOPUUYECKUX
nepuoga: cranosinenus (1959 - 1970 rr.), 3penoctu (1970 - 1990 rr.) u passutus (1990-e rr. -
koHerr 1998 r.)

3a 3T0 BpeMsl CTaj0 COBEPIIEHHO OYEBUIHBIM, YTO OCHOBHOE MECTO B IIPAKTUYECKON paboTe
Cyna ucxofs U3 ero IPUCIUKINN 3aHSJI0 pa3pelieHne UHANBUYabHBIX Kaj00. A UX 4MCII0, KaK
U KOJMYECTBO TOCYNapcTB, paThduuupoBaBmMX EBponeickyl0 KOHBEHIMIO, W3 TOAa B TOJ
Bo3pacraio. Pacmmpenne cocraBa Cosera EBpombsl u yBenmuenwe obvema pabotelr ECITY
oOycnoBunu pa3paborky u monamucanue 11 mas 1994 r. Ilpotokona N 11 "O peopranuzanmu
KOHTPOJIBHOTO MeEXaHHU3Ma, co3fgaHHoro B coorBercTBUM ¢ Konsenumein". Ilporokon N 11,
npeaycMaTpuBaroIIuii MpoBeaeHHe pedopMbl, Iociae ero paTuduKanuy rocy1apcTBaMu - YieHaMH
Cosera EBporibl 1, COOTBETCTBEHHO, HOBasl pefakiiusg EBponeiickoii KOHBEHIIMK BCTYIWIN B CHILY C
1 HOs1Opst 1998 T.

[To muenuto B.A. TymaHoBa, OCHOBHOM 1I€JIbIO NTEPEMEH CTajla NOTPEOHOCTh B YBEIUUYECHUH
"mponyckHoi criocobnoctn" Cyza, KOTOPBIM JAODKEH pa3pemarb OoJblle e U COKPaTUTh CPOKU
UX PACCMOTPEHHUS.

B xozne mpoBeneHHo#l pedopmbl Obuta ympasaHeHa EBporeiickas KoMHCCHS 1O TpaBam
yenoBeka. OHa, kak u CyJl, BXOAWJIa B MEK/IYHAPOIHBIM MEXaHU3M 10 KOHTPOJIIO 3a COOII0ICHHEM
rocynapctBamu CoBeta EBponbl mpaB yenoBeka U OCHOBHBIX CBOOO/] M pelliaia BOIPOCH! IO IpUeMy
XKano0, UX MPUEMIIEMOCTH W MoAToTOBKEe K paccmorpenuto Cyaom. Cormacuo IIporokomy N 11
¢ynkunn Komuccun 6pun nepenansl ECITY. Mo cytu, OblT co3gaH HOBBIM CyneOHBIM opra,
JIEHCTBYIONIMNA Ha TIOCTOSHHOW OCHOBE W MO OOHOBJIEHHBIM TMpoIeaypaM. A BCKOpe ObLI
nepeu30paH U CyaeicKuii KopIryc.

Kurenun Poccuun momydansii BO3MOKHOCTh 00paTuThesi B CTpacOyprckuii Cyl HaKaHyHE €ro
pedopmupoBanus - ¢ 5 Mas 1998 r. nocne parudpukamun Poccuiickoii denepanueii EBponelickoii
KOHBEHIIMU O 3alUTe MpaB YeJIoBeKa U OCHOBHBIX CBOOO M NMPU3HaHUs Iopucaukuuu storo Cyza.

KOHCTUTYIIMOHHO-TIPABOBBIM OCHOBAHHUEM JUIsl peaM3aluu paBa POCCUNCKUX TpakJaH Ha
MEXIYHAPOAHYIO CyaeOHyIo 3amuTy ctana 4. 3 cT. 46 Koncrutynuu P®. CornmacHo 3T0il HOpMeE
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KaXJblii BIIPaBE B COOTBETCTBUU C MEXAYHApPOIHbIM J0oroBopoM Poccuiickonn ®Penepaunu
o0palarbcss B MEXIOCYAAPCTBEHHBbIE OpraHbl IO 3alllUTe MpaB U CBOOOJ, €CIM HcuepIlaHbl Bce
MMEIOLINECS] BHYTPUTOCYIapCTBEHHBIE CPEICTBA IIPABOBOM 3alllUThl. boiiee TOro, sBIsSETCS BEPHOM,
Ha Halll B3IJIs/1, TOYKA 3pEHUS O TOM, YTO MHAMBUJ JAOJDKEH 00JIafiaTh IPaBOM Ha MEXYHApPOIHYIO
CyaeOHYIO 3alUTy, JaKe €CIIM OHO U HE MPEIyCMOTPEHO HALMOHAIBHBIM 3aKOHOIATEITLCTBOM.

Ilepen EBponeiickuM cyoM CTOMUT Psifi BaXXHbIX 3a1a4. OnHA U3 OCHOBHBIX - YKPEIUICHHE U
pa3Butue cranaapToB EBponeiickoit kouBeHuu. Jpyras, He MeHee BaxkHasi, - 3a00Ta O TOM, YTOOBI
EBpona ocraBanach €JUHBIM IL€JIbIM € OOLIMMHU Ui BCEX CTPaH KOHTHMHEHTa HJeajlaMH IIpaB
YeJI0BEKa. YUUThIBas CBOKO IOpUcauKLNI0, Cyll OCIE10BaTEIbHO YCTAaHABINBAET €IMHbIE [TpaBUila
IIPABOBOTIO IOpsAJKAa JUId TOCYAApCTB - y4acTHUMKOB KoHBeHIMM. OTO T€ HOPMBI, KOTOpBIE
OKa3bIBAIOT NIPSIMOE BO3/CICTBHE HAa BHYTPEHHEE IIPAaBO TOCYNAPCTB M IPABONPUMEHUTEIBHYIO
npakTuky. C TedeHueM JieT EBpomneiickas KOHBEHLMS CTajla HEOThEMIJIEMOM YacTbhlO IIPABOBBIX
cucteM rocynapcts - '"BerepaHoB" CoBera EBpombl; mnpouecc Bpactanus KoHBeHUMH BO
BHYTPUIOCYIapCTBEHHOE IIPaBO MJAET Celuyac B CTpaHaX, KOTOPbIE HENABHO INPUCOCIUHWINCH K
Cosery EBpombl, B ToM umciae u B Poccum. Ilpudem 3TO mpoucxomuT Onaromaps HOpMam
npeLeseHTHoro npasa, cozgaBaeMbiM ECITY Ha ocHOBe paccMOTpeHUs MHIMBHIYaJIbHBIX )Kaj00.
OpnHako 4epe3 HECKOJBKO JieT mociie npoBeacHHON pedopmbl 1998 r. Cyny crano dpe3BbIYaitHO
CJIO)KHO BBINIOJHATHh BO3JIOXKEHHblE Ha Hero QyHkuuu. Pedopma pemmna TodbKO 3anauu
Onmkailliell MepcrneKkTUBbl M IpHUBENA JIMIIb K KPAaTKOBPEMEHHBIM YycrexaMm. A OObEKTHBHBIM
npouecc pacmnpenus wieHctsa Cosera EBpOIBI U BCE yBEIMUYUBAIOLIETOCS MOTOKA MOCTYNAKOLINX
B Cya netunuii CoOXpaHuics.

Vxe Bckope Cyz CTONKHYJICS C CEpbE3HBIMU OpPraHM3alMOHHBIMM M IPOLIECCYAIbHBIMU
TPYAHOCTSMU U OKa3aJiCi B COCTOSIHUM TiyOokoro kpusuca. OH He CHpaBIIsuICAd C BO3PACTAIOLIUM
BasioM xanob (Ha 2004 r. ux octatok coctapisii nopsaaka 80 Teic. <9>), BO3HMKIIA peaibHas yrpo3a
INPUHATHUS HU3KOTO KauecTBa CYAEOHBIX akTOB. B cBsi3u ¢ 3TUM OBUIO NPHUHATO pELIEHHE O
NPOBEIEHUN OYEpeTHOM, BTOPOM MO cueTy, peopMbl 3TOr0 MpPaBO3AIUTHOTO MHCTHTyTa <10>.
[lepen Hel, kak oTMeTHs AecTByrommMi cyassi B CtpacOyprckom cyae ot Poccuu AWM. Kosrnep,
MOCTaBJIEHA TJIaBHAs LeNb - "MOBBICUTH 3PekTUBHOCTH padoTel ECIIYU B cBs3u ¢ BO3pOCHIMM
KOJIMUECTBOM  ’Kajo0, BbI3BaHHBIM paciuupeHueM EBpocoro3a". Bce mnpeanonaraemele
npeoOpaszoBanust ECITY conepxatcst B [Iporokone N 14 EBponeiickoit KOHBEHIIMHM, KOTOPBIN ObLI
YTBEPKJIEH MMHUCTPAMM CTpaH EBpONBI, B TOM YMCIIE U MUHUCTPOM MHOCTPaHHBIX Jen Poccuiickoin
®eneparun, 1 ¢ 13 mas 2004 r. 66U OTKPHIT A1 patudukanuu. [IpoTokoa AOKEH BCTYIHUTH B
CHUILy TOCJI€ €ro 0100peHusl BCeMU rocyapcTBaMu, yyacTByromuMu B CoBere EBpomnbi.

Kak u3BecTHO, Bce HOBalWU B AedarenbHOCTH CTpacOyprckoro cyaa paspadaTblBaUCh MPU
HETOCPEJICTBEHHOM Y4YaCTHUU MPEACTaBUTENIE POCCUHCKON CTOpoHBI. OnHako BrociaeAcTBuH, 20
nexabps 2006 r., ['ocynapcrBennas [Iyma P® oTkiioHnna 3akoHONpPOEKT o mpuszHaHuu [IpoTokona
N 14. 3a ero npuHATHE MPOTOIOCOBAIO TONBKO 27 nenmyraroB, a 137 - mporus. Kak mosicHun
npenceaarens komutera l'ocnymsl [laBen KpameHuHHHMKOB, mpe/uiaraeMble IONpPaBKU "He
oTBevaroT uHTepecaMm Poccun" <12>. B pe3ynbrare oHa Okasanach €IMHCTBEHHOW u3 47 CTpaH -
yuacTHULl EBponeiickoii KOHBEHIMHU, OTKa3aBIueics oT patudukanuu [IpoTokona u MogepHU3AMU
ECTIY. Poccus, no cymiecTBy, 3a0JI0KHpoBajia peopmMy 3TOr0 MEKIyHAPOIHOTO OpraHa CyaeOHOM
3alUTHI, 4YeM BbI3BaJa Ha cebsd MaccHpoBaHHYIO KpuTUKY EBponeiickoro coo0iecTBa.
371ech HAIO CKas3aTh, 4TO B 1esioM Poccuiickas @enepanys BBICTyNaIa U BBICTYIAET 32 YCKOPEHHE
npoleyp NpoxoxaeHus xanod B Cyne, Ho pu 0e3yCcI0BHOM COXPaHEHUH KauyecTBa MPUHUMAEMbIX
uM pemeHuid. [1o Bcelt BUAMMOCTH, TIPH TOJIOCOBAaHUHU HA JACMyTaTOB ['OCAyMBI B OOJbIIIEH CTETICHU
OKazajla BJIMSHHE OHMOIMOHAIBHAS CTOpPOHAa o0OcCyXaaeMoro Bompoca. Beab He cekper, dYTO
CrpacOyprckuii cyn BoBce He Oe€3ympedyeH M HMHOIZAa 0 OTHAENbHBIM JejaM HCIOJIb3YyeT Tak
Ha3bIBAEMbIE JBOMHBIE CTaHAPTHI.
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OpHako Ha3BaHHBI MOTHB caM IO ce0€ HE MOXET CTaTh MPEHSATCTBHEM I TPUHATHUS
IOPUAMYECKUX PELICHU, TOJMEHUTh OCHOBOIIOIAralonIie 1aeaibl o 00eCneueHuIo MpaB U cBOOO
€BpOIICHIIEB, B TOM YHCIIE U POCCUMCKUX rpaxxaaH. Hamu 3akoHoAaTeny MOHUMAIU OCHOBHYIO
muccuro Cyza, a poCCUHCKHE CHEUANINCTBI BEJIU MIEPEroBOpsI ¢ npeacraBurensiMu Coera EBpoOIbI.
OpnHako eAMHOTrO TOJAXOAa K Pa3pelIeHUI0 BO3HHKIIETO KOH(JIMKTA WHTEPECOB TaK U HE OBLIO
HarigeHo. [Toatomy Ha cBoem 3acemanuu 23 centsops 2009 r. ['ocnyma PO npunsiia cnenuaibHOe
3asBIICHHE, B KOTOPOM H3JI0XKHIIA OQUIHATBHYIO MO3UIHIO O TOM, 4To [IpoTokon N 14 He mo3Boiut
JIOCTHYb TMOCTaBlIeHHON 1ienu mosbimeHus dddextuBHoctn ECITY, a mpencraBiser coOoW U
ONpENENCHHbIM Imar B JToM HanpasieHuu. Takxke I'ocymapcrBennas Jlyma BbIpasuia
03a004YEHHOCTh IO PSIIy KOHKPETHBIX MOJIOKEHUN 3TOr0 MEXIyHApOJIHOro AokyMeHTa. Ho mocie
caenanHoro ['ocmymoii 3asBieHust pabora mo npoOiaeMHbIM acniektaM [IpoTokona mpoaosmKanack.
3auHTEPECOBAHHBIMA ~ MUHUCTEPCTBAMHU  IPOBEACHBI  JIONOJIHUTENIbHBIE  KOHCYJIbTAIlUU, IO
JUCKYCCHOHHBIM BompocaM Inpouuio cosemanue y IIpesupenta P®, pe3ynpTaThl KOTOPBIX
MO3BOJIMJIM BHECTH 3aKOHOIIPOEKT Ha HOBOE paccMoTpeHue mapiameHta. M I'ocayma, kak yxe
OTMEYaJoch, 15 sHBaps Tekymero rona mnpuHsia DenepanbHBI 3aKOH O paTH(QHUKAINUN
MEXIYHApOJAHOTO IOTOBOPA, KOTOPHKIH OMyOJIMKOBAH M BCTYHHII B JeiicTBHE ¢ § (eBpas TeKyIIero
roja.

[lo xakuM OCHOBHBIM HaIpaBJICHUSAM MpeaycMoTpeHo pedopmupoBanue ECIIU?
Bo-niepBbix, [IpoTokon ycTraHaBiauMBaeT MOBBIIIEHHBIE TPEOOBaHMS K TPHUEMIIEMOCTH HAMPABIISIEMBIX
B Cyn xano6. Tak, xamo0a MOXeT ObITh MpH3HAHA HEJOMYCTHMOW M OTKJIOHEHA, €ClU IMpaBa
3asBUTENST ObUIM HApYIICHBI HE3HAYUTEIBHO WIM €My HE MPUYMHEH CyIIeCTBeHHBIH Bpen. Ho sto
npaBuiIo OyAeT NeiCTBOBATh C ONpeaesieHHbIME oroBopkamu. Cyn OyaeT paccMaTpuUBaTh Kanooy,
eciy "MpUHUUI Oe3yCIOBHOIO COOJIOJCHMS MpaB dYeloBeKa, TapaHTHpOBaHHBIX KoHBeHIMEH u
[TpoTokonamu K Hel, TpeOyeT MpoBepKHU xKanooObl mo cymecTBy". Ho "Hu oaHa kanoba HE MOXKET
OBITH OTKJIOHEHA MO 3TUM OCHOBAHMSIM, €CIIU JAEJIO 3asBUTEINS JOJDKHBIM 00pa3oM HE pacCMOTPEHO
BHYTPEHHUM HalMOHAJIbHBIM cynoM". [IpuMepom HECylIeCTBEHHOIO NMPUYMHEHUs BpeAa, Ha Hall
B3TJIAJl, MOTYT CIYXKUTh noctynaronme B Cyxa xamoObl 0T ocyXIeHHBIX W3 Poccun, koTopeie He
BBIMIOJHSIOT 00s3aTENIbHOE B HCIPABUTENBHBIX YUPESKICHUSX TpeOOBaHHE IO MPOU3BOJCTBY
yTpeHHel ¢usndeckoi 3apsiiku. Cyn Takke MOXKET OOBSIBUTH Kano0y HENmpueMiIeMOM, €CIM OHa
SIBHO HEOOOCHOBAHHA WJIU SIBISIETCS 3JI0YMOTPEOICHUEM MTPaBOM MOIa4yH 5Kano0.

Bo-BTOpBIX, MEXIYyHAapOIHBI JOTOBOpP 3aKPEIUIIET HOBBIE YCKOPEHHBIE MPOIEAYPHI
paccMOTpeHHs] WHAMBHIYalbHBIX >kano0. B uacTHocTH, mpenmonaraercs, uYTO pELICHHE O
HEMPUEMJIEMOCTH KajloObl OyleT NPUHUMAThCA OJHUM CyIbEW, a He TpeMmsa, Kak ceifuac.
B-tperbux, B Hactosimiee BpeMsi Cya JOCTATOYHO PEIKO paccMaTpUBAET BOIPOCHI MPUEMIIEMOCTH
OJIHOBPEMEHHO C CcylIecTBOM Jeina. [IpoToko ke ycTaHaBIMBAET, YTO OJTHOBPEMEHHOE pa3pelleHne
CylllecTBa Jiela W BOMPOCOB JIONYCTUMOCTH JOJKHO CTaTh MNpaBWIOM. OTHENbHOE BBISICHEHHE
TOJIBKO BOIIPOCOB MIPUEMIIEMOCTH BO3MOKHO B BHJIC HCKJTFOUYCHHS.
B-ueTBepThIX, AN Tak HAa3bIBAEMBIX JEN-KJIOHOB (aHAJIOTOB TE€M, UTO YK€ paHee ObLIM pa3pelieHb
CyznoM) mpenycMmaTpuBaeTcsi YCKOPEHHOE pa30MpaTenbcTBO B KOMUTETE W3 TpeX cyned, a He B
najgaTe B coctaBe cemu ciyxureneid @emuabl. KpoMe TOro, B HEKOTOPBIX CIydasX YUCIO CyJed B
majaTe Ha ONpPENeNeHHBIH TMepuoJ] MOXKET OBITh yMEHBIIEHO C¢ CeMH JIO0 IISTH.
B-nmaTeix, gokymeHT ykpermsier cekperapuarT Cyna, B KOTOPbIM BOWIYT NOKJIATUUKKA W3 4MCIa
COTPYJIHHUKOB afmapara Juisl OKa3aHUs MOMOIIM CYAbSM. DTO JODKHO yckopuTh paboty Cyna u
MO3BOJIUT CIIPABUTKCS C PACTYIUM MOTOKOM 3kano0. Kpome toro, [IpoTokon yTouHsET mpoueaypsl
KOHTPOJISI UCTIOJIHEHUS! CYZeOHBIX PeIICHUH.

B-mecthix, MexayHapoAaHblii  goroBop mpenoctaBiasier Cyay mpaBo, B cliydae
HEO0OXOUMOCTH, TPOBOAUTDH pacciiefloBaHue, 1 3()(PEKTUBHOTO BBITOJIHEHUS KOTOPOTO CTOPOHBI
00s13aHbBI CO3/1aTh BCE HEOOXOMMBIE YCIOBHSI.
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N naxonen, [IpoTokon ycraHaBiIMBaeT HOBBIE MPABUIIA HAXOXKACHUS CYJIbU B JOJKHOCTH -
eMHBINA CPOK B JIEBSTH JeT 0e3 mpaBa nepen3Opanus. CeroaHs OIUH U TOT K€ CYJbs MOXET ObITh
IPEJICTaBIEH K M30paHUI0 CBOEH CTpaHOW Ha HECKOJIBKO CPOKOB II0 INECTh JIET KayKIbIM.
Kazanocs Obl, Bce 0pHIMYECKUE aKIIEHThl pacCTaBieHbl U 0003HaueHHbIE B [IpoTOKOJe nepemMeHbl
HYKHO OCYIIECTBIIATh. HO Takol ONTUMUCTHUYECKUN BBIBOJ MOKHO CHENATh, K COKAJIICHUIO, TOJIBKO
Ha TepBbIil MOBEpXHOCTHBIN B3rJsA. Ha camom nene Bropas pedopma, moxoxke, yxe onosgana. 1 ne
HAYaB ee, clieyeT HapabaThiBaTh TPETHIO KOHIEMIUIO CyneOHBIX mpeoOpazoBanuid. [IpoGiema
OKazajach B TOM, 4YTO 3a rojsl patudukauuu IIpoTokona HeraTuBHbIE sBieHus g 3Toro Cyna
Tosibko Hapactanu. Kak ormeuaer A.M. Kosiep, "EBpomnelickuii cyq 3axJIeCTHYJ JAEBSTHIA Ball
kano0": Ha Hayaino 2010 r. HepacCMOTPEHHBIX NETUIUK cKomuiaoch yxke 120 Teic. Tosbko u3
Poccuiickoit ®@enepaunu xonuuecTBo kanod B 2009 r. yBenmuminocs Ha 15%. B omHO Bpems
npencenarens ECIIY P. Puzgans, BUIMMO, BhICKa3ajd MpopoyecKue cioBa: "B KakoM-TO CMBbICIIE
KonBenmust crama »xepTBoil cBoero codctBeHHoro ycmexa" <I18>. M wu3-3a cBoeil orpomMHoOu
nonyisipHoctu ceiiyac ECIIY He B cocTosiHMM paspemaTh Jeia B ycTaHOBIEHHble KoHBeHuuen
pazymuble cpoku. CrpaBeUIMBOCTH pajM HAaJAO 3aMETUTh, YTO Ha MEJUIMTEIbHOCTH padorel Cyna
CKa3zaJlach JJUTENbHAsA, MOYTH LIECTUIIETHSS, 3a/lepKKa ¢ paTu(uUKaluei JoroBopa, B CHIIy 4Yero
Hameuyaemasi Bropasi pepopma BOBpEeMsi He Ha4ajach.

[losTomy BOBce He ciydailHO, yTo ['ocnyma mnpu npuHsaTun DefepanbHOro 3aKoHa O
paruduxanuu [Iporoxona N 14 yka3zana Ha HEOOXOAMMOCTD YKPEIUICHUS! KOHTPOJIBHOTO MEXaHU3Ma
Kounsennuu 1 ECIIY Ha nepcriekTuBy, "BKIOYas pa3pabOTKy HOBOTO JOMOJIHUTEIHHOTO MPOTOKOJIA
k KouBenuun wucxons w3 npemioxenudd "I'pynmbl MyzapenoB" 1O OIEHKE JJO0JITOCPOUYHOM
s¢dexTrBHOCTH KOHTpOibHOro mexanuzMa KouBenuuu". A B goxmane "I'pynmsel myzaperon'
COJIEpKaTCsl pauKaIbHOTO CBOMCTBA U3MEHEHHS UM, B YaCTHOCTH, ujes o peopranuzauuu ECITY B
Hekuil KoHcTutynmonnslii cya EBpomnsl, nMeromuit HoBele nmonHomMouusi. Ero ocHoBHON (QyHKIMEH
JOJDKHO CTaTh HE pa30MpaTeNbCcTBO MHIMBUIYalIbHBIX JKanod, a pa3pelieHue Y3JIOBbIX,
dbyHIaMEHTabHBIX MIPaBOBBIX MPOOIEM, XapaKTEPHBIX IS TOCYAApPCTB - YYACTHHUKOB KOHBEHITHH.
[TonBoas mroru, ormeruM, yto ECIIY urpaer BecbMa BaKHYIO POJIb B 3alIUTE U MPETBOPEHUU B
KU3Hb HMJCATIOB W MPUHUMUIIOB yBa)XEHUS IpaB 4YeJIOBEKa M BepXOBEeHCTBa mpaBa. OH uMeeT
OTPOMHOE 3HAa4Y€HHE JJisi TMOBBIMIEHUS 3()(PEKTUBHOCTH CYAEOHBIX CHUCTEM EBPONEWCKHX CTpaH.
HecmoTpst Ha BO3HUKILINE MOJIUTUKO-IOPUANUYECKUE CIIOKHOCTH, €r0 JIEATENBHOCTh HU B KOEH Mepe
He yTpaTwia cBoed akTyaibHOCTH. OHa crana emie Oosiee 3HAUMMOM B CBSI3U C IMPEACTOSIIUMU
nepeMeHaMu. VX cienyetr mpoBOIUTh KOHCONUIUPOBAHHBIMU YCHIIMSMHU BCEX TOCYAapcTB U Ooiee
OBICTPBIMHU TEMITAMHU.

9.0cHoBHBbIe 3a1aun co3nanusa EBponeiickoro Cyaa no npaBam 4eJjioBeka

Ucrtopus cozmanust EBporeiickoro cyaa mo npaBam 4eJ0BE€Ka TECHO CBS3aHA C MPUHSATHEM
KonBeHIInu 0 3amuTe MpaB 4YelOBEKa W OCHOBHBIX CBOOOJ (M3BECTHas Takke kKak EBpomeiickas
KOHBEHIIUS 110 ITpaBaM 4YeJI0BEKa).

4 Hos6ps 1950 rona B Pume necarsio rocynapcrBamu-wieHamu Coerta-EBponsl (benbrus,
Benukoopuranus, I'epmanus, Hanus, Ucnannusa, Urtanus, JlrokcemOypr, Hunepnanas:, Hopserus,
O®pannus) 6puta mpuHsITa KOHBEHIINS 0 3allUTe MPaB YeTI0BEKa U OCHOBHBIX CBOOO/I.

21 suBaps 1959 rona B nensix obecrieuenus coOmoeHus 00s3aTenbCTB M0 KoHBeHIMM ObLT
co3nan EBpomeiickuii cya mo mpaBaM ueloBeKa JUIS PACCMOTPEHHUs JKalnod O HapylIeHHsX
KonBenmmn.

Vikacel 1 3BepcTBa BTOpOl MUpPOBOM BOWMHBI MPUBENO K IIKBANY JAEATEIIBHOCTH, KaXIas U3
KOTOpPBIX MM LEJbI0 TNPEJOTBpAIICHUS TOBTOPEHUS TaKUX COOBITHH, Kak C TOMOIIBIO
CUCTEMBI 3allIUThl OCHOBHBIX IIpaB YEJIOBEKAa, TaK M TECHOro mnoiuThueckoro Coro3a MeExXIy
rocyJapcTBaMu.

B nauvane Obina npunsta BeeoOmas nexnapanus mpas 4enoBeKa, pa3padoTaHHAs B paMmKax
Opraamzanuu O6benunennbix Hamuit Ha ['enepanbaoit Accambneeit Opranuzanun OO0beTMHEHHBIX
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Hamuii B 1948 romy. OTo ObUIO, OJHAKO, 32 HECKOJIBKO JIET, MPEXKAC YeM JaKe OTpaHHYCHHBIH
nepeyeHb OCHOBHBIX IPaB, COJIEPKALIUIICS B HEH, MpUoOpes 00sS3aTenbHYI0 IOPUANUYECKYIO CUITy U
KOHTpPOJIbHBIN Mexanusm.

OpHolf W3 BaXHEWIIMX HWHUIMATHB B CBSA3M C O3TUM ObUIO MPHUHITOE TMPEUIOKEHUE
«EBpomneiickoro aBuxeHus» Ha "cbe3ne EBponsl”, cocrosBuierocs B ['aare B mae 1948 rona, xorna
PAI TIPEIOKEHUH OBLITM CBSI3aHHBI ¢ co3/aHreM EBpormeiickoro cyaa nmo npasam yenoBeka (ECITH)
C TMOJIHOMOYHSMH 110 KOHTPOJIIO YBa)KEHHS TOCYyIapCTBaMU MPaB YEIIOBEKA M OCHOBHBIX CBOOOI.

Nnero coznanus EBporneiickoro cyaa npecienoBaiio «EBporneiickoe ABUKEHUE» HA ChE3JIE B
Bproccene. B deBpane 1949 roga xomurer [[BUKEeHHS TOATOTOBHII MEPBBIA MPOEKT EBpomneiickoii
KoHBeHIIMM MO mpaBaM 4YeIoBEKa. DTOT MPOEKT MPEAYCMATPUBAI TAPAHTUU Ui MOPSAKA JIECATH
npaB U cBoboxa u coznanue EBponeiickoro cyna no npasam uenoseka (ECIIY), xoropsli, nocie
bunbTpau KOMHUCCHEH, Kak IPeanoarajioch, OyJeT OTMEHSTh PEIICHUs W YCTaHaBIUBATh, YTO
SIBHO HECOBMECTHMO C 3aIIUIIAEMBIMU TTpaBaMHU.

Ha muniomarudeckoit koHdpepennuu B Jlonmone 5 mas 1949 roga Obln1 moamucan YcraB
Cosera EBpormbl geciaTbio rocyaapcTBaMu. OTOT MEXIYHApOAHBIA aKT MPOBO3IVIACH «3AIIUTY U
pa3BUTHE IIPAB YEJIOBEKa U OCHOBHBIX CBOOO» B KadecTBe oHOM u3 1eneir CoBera EBpomnbi.

[Ipoekr KoHBeHIMM O 3amIuTe IpaB 4YEJIOBEKAa U OCHOBHBIX CBOOOJ OBLI IMpeACTaBiIEH
«EBpornelickuM JBrkeHrem» B uroHe 1949 roga Komurery MUHHCTPOB, a 3ateM KOHCyJIbTaTUBHOM
accambien (nanee umenyemas [lapnamentckas Accambnuesi) CoBera EBporbi.

Accambriest mpoena cBoto nepByro ceccuto B CtpacOypre ¢ 10 aBrycra mo 8 centsiops 1949
roja.

CyuiecTBoBaja 3Ha4YMTEIbHAS ONIIO3ULIUS CO CTOPOHBI TOCYIaPCTB O BKJIIFOYEHUH B ITOBECTKY
IHS AccamOieu 3allMTHBIX AJIEMEHTOB M Pa3BUTHS IpaB YEJIOBEKa M OCHOBHBIX CBOOOJ Ha TOM
OCHOBaHWHU, YTO 3TOT BOMPOC YK€ paccMmaTpuBaercs B pamkax Opranuzammu OObeIMHEHHBIX
Haruii.

Tem He MmeHee, Bompoc ObUI OOCYXJEH W, Mocie Mmpe3eHTanuu npoekTta "EBponeiickoro
JBuxenus", o O6b1 oTIpaBiieH oopatHo B [IpaBoBoit Komurer accamOien.

HOpuandecknii KOMUTET Hayal € TEPEYUCIICHHUS TMpaB, KOTOpble OBUIM BKJIIOYEHBI B
KOHBEHIIMIO, HCIOJB3YysS [UIsi 3ToM uenu BceeoOmiyro nexnapanuto. OH Takke MpenBUIEN
KOJUICKTUBHYIO TapaHTHUI0O B BHUAE MEXaHM3Ma C [PUMEHEHHEM MPOUEAYp pPACCMOTPEHUS
MEXTOCYAapCTBEHHBIX U MHAUBUAYATBHBIX JKajl00 B Cy/ie, a TAKKE KOMHUCCHIO C TIOJTHOMOYHUSMH 110
paccieloBaHUI0 U IPUMEHEHUEM COTJIaCUTENbHBIX TPOLIEYP.

[Ipoekt xomuTeTra ObUT MPHUHAT, a 3areM, 5 HOsAOpa 1949 rona, mpexacrasien Komurery
MUHHUCTPOB.

Hecmotpss Ha Bo3pakeHuss co cTopoHbl Accambien, KomMHTET MUHHCTPOB IOCTaHOBUII
nepenaTh NpoekT KoMuTeTy SKCrepToB sl pACCMOTPEHHS B IIOJTHOM 00BEMeE.

DKcnepThl (HEKOTOPHIE U3 KOTOPHIX BIOCIEACTBUM OBUTH CPEIU MEPBHIX YJICHOB KOMUCCUH U
cyneit EBponeiickoro cyna) Becrpetuiuck B heBpane u mapre 1950 roga. HecMoTps Ha To, 4TO OBLIO
pemieHo, uTo KoHBEeHIMS 10KHA OBITH TOATOTOBJIEHA, BOSHUKIIN Pa3HOTIACHs OTHOCUTEIBHO TOTO,
KaK TapaHTHPOBAHHBIE MpaBa JOHKHBI OBITH CHOPMYIUPOBAHBI, HEKOTOPHIE SKCIIEPTHI TOBOPHIIU O
MIPOCTOM CITUCKE TPaB, IPyrue O TOYHOM OIPEICIICHUE MPaB U UX BO3ZMOXHOM OT'PAHHYCHUH.

[ToaTomMy ObUIM TOATOTOBIIEHBI AIBTEPHATHBHBIE MPOEKTHI Juisi KoMuTeTa MHUHHCTPOB IO
ATOMY BOIIPOCY M, KPOME€ TOTr0, He OBUIO COTJIaCHUs O TOM, JOJDKEH JIM OBITh co3iaH EBpomeickuit
cyn no npasaMm yenoBeka (ECITY, CtpacOyprckuii cyn), cCUuTaoch 3TO BOIPOC, KOTOPHIH Tpedyer
MOJINTUYECKOTO PEHICHUSI.

Pasmbinuiag o co3nanum EBponeiickoro cyaa mo mpasaM uesoBeka, KoMHTET MUHHCTPOB
pelus nepenath BeCh BOMPOC Ha paccMoTpeHne Ha KoHdepeHnuu crapiinx TOKHOCTHBIX JIUI,
KoTopas cocrosuiack B utone 1950 roga.
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CuoBa mHenust pasnenwinuchb. Opanuus, Uranusa, benbrus u Mpnanauum BbICKa3alnch B
noJb3y co3nanus EBpornelickoro cyzaa, B To Bpemst kak Hunepnanasl, Benuko6puranus, Hopserus,
HIsenus, I'perus u Typrus Obiiv poTHB 3TOrO HpeanoxkeHus. He Obu10 cornacus o KOHKpETHOU
poiau komuccuu. beumn Tarke Bompockl o ponu Komurera MuHHCTpOB. BbUio mpeanoxenue o
BO3JIO’KEHUU Ha HETO IOJHOMOYMM IO ONPEEIICHUIO NPEANOIaraéMblX HapyIIEeHUH IIpaB YEJIOBEKA,
10 CYHIECTBY peub, TAKMUM 00pa30M, 111a O CyJEOHBIX (QYHKLHUAX.

B koHeyHoM cuete, Ha KOH(EPEHUIUU HE yAaloCh NMPHUHITH OAWH MPOEKT, OCHOBAHHBIA Ha
MHeHHe OonbmMHCTBA. OgHAKO ObLI JOCTUTHYT KOMIIPOMUCC IO HPEAJIOKEHHIO O CO3JaHUU
EBponeiickoro cyna no npasam uenoBeka (ECIIY) - O6buto mososkeHue, uto posib EBpomenckoro
CyJia I10 IIpaBaM yYesloBeKa Oy/IeT ONIMOHAIBHOM - TO €CTh, FOCcyJapcTBa Oy1yT HMETh BO3MOXKHOCTb
CBOOOJIHO BBIOMPATH MPUHUMATH WM HE IPUHUMATD €T0 IOPUCAUKIIHUIO.

Pabora xondepenmuu Opu1a paccMorpeHa KomureTom MuHHCTpOB B Hadase aBrycra 1950
rojia, MocJje Toro, Kak OH IPOBEJ KOHCYJIbTALlMU I0PUANYECKOr0 KomHuTera AccamOieH.

7 aBrycra KomuTeT MHHHUCTPOB IOCTAHOBMJI IPHUHATH INPOEKT C PSIJAOM H3MEHEHHH U
HanpaBUTh ero B AccamOiero Ha 3akitoueHue. VIMeHHo Ha 3Toil ctaguu, ObUIO BBEIAEHO MpaBO Ha
nojauy xano6sl B EBponeiickuii cys 1o mpaBaM 4ellOBEKa, COIVIACHO KOTOPOMY YEJIOBEK MOXKET
yTBEpXAaTb O HapyUICHUM TapaHTHUPOBAaHHBIX IIpaB, KOTOPOE BIPOYEM, JOJDKHO OBITh
HEOoO0s13aTeNIbHBIM B TOM, UTO TaKHe KaJloObl MOT'YT ObITh IIPEJCTABJICHbI IpeAaracMble KOMUCCUEH
TOJIBKO B OTHOIIIEHUU I'OCYJIapCTB, KOTOPHIE IPUHSIIM 3Ty BO3MOKHOCTb.

25 aBrycra Accam0uies, BbIpakasi COXKaJI€HHE IO MOBOAY Pa3INYHBIX U3MEHEHUH, KOTOpbIe
OBLIIM BHECEHBI B IIEPBOHAYAIBHBIN IPOEKT, Aajla CBOE €JUHOIYIIHOE MOJOKUTEIbHOE 3aKI0UEHHE
Ha MPOEKT. 3aKJII0OYEHHUE COIPOBOXKAAI P NPEUIOKEHUI U MONPAaBOK, B YACTHOCTH, KAaCAIOIIUXCS
rapaHTUN HEKOTOpBIX IpaB, KOTOpble ObUIM HCKIIOUEHBl M3 IMPOEKTa KOH(EpEeHLHUEeH CTaplIux
JOJIKHOCTHBIX JIALL.

Jnga Toro, 4ytoObl HE 3ajep)KuBaTh Bolpoc, KomuTeT MHMHHUCTPOB pelui MepeaaThb
npeuiokeHust AccamOien JUIsl MpaBKU IMPOEKTa OOpaTHO B KOMHTET SKCIEPTOB, YTOOBI TEKCT
Kousennuu, npunstoir Komurerom MunuctpoB 7 aBrycra ObUT OTKPBIT JIJ1s1 TTOATMCAHMUS.

Takum obpazom, 4 HOs10pst 1950 rona B Pume, u Bckope norom B Ilapmxe, Konsenuuu o
3alllMTe MpaB YeJoBEKa M OCHOBHBIX CBOOOJ OblLIa MOJNMCAaHA BCEMM IOCYIapCTBaAMHU-YJICHAMU
Cosera EBpornsl.

Konpennus Bctynumna B cuiny 3 ceHtsiops 1953 roaa, BciaeacTBue ee patudukanuu AeCsIThIM
rocynapcTBoM - JItokcemOyprom.

[IepBoe pemienue no cyuiecTBy 0b10 BeiHECEHO EBponeiickum cynom B 1961 rony.

IIpotokon Ne 13 (2002) OTHOCHUTENBHO OTMEHBI CMEPTHOM Ka3HM TpU JIIOOBIX
00CTOSITENBCTBAX.

OTH TPOTOKOJIBI OOECTIeUMIIM JOTIOJIHUTENbHBIE MPaBa, W3BECTHBI Kak «DaKynbTaTUBHBIC
MPOTOKOJIBI» B TOM, YTO TrOCyJdapcTBa-ydyacTHUKM KOHBEHIIMM MOTYT BBIOMpaTh, YTOOBI CTaTh
YYaCTHUKOM BCEX WMJIU JIIOOOH U3 HUX.

10.006mme 3aMeyaHusi 0 KaTajgore npaB M cBo0OJ, rapaHTHpoBaHHbIX EBpomneiickoii
KOHBEHILMEH 0 3allliTe NPaB YeJ0BeKa M OCHOBHBIX ¢B000x 1950 roxa

IIpunsaTas B nepBoHayalbHOM penakiuuu KOHBEHIMs rapaHTHUpoBaja IpaBO Ha JKH3Hb,
3aMpeT MBITOK UM 0ecyYeTOBEeYHOTO0 WJIM YHIDKAIOIIEro JOCTOMHCTBO OOpalleHHs] WM HaKa3aHus,
3arper paOCTBa M TNPHUHYAUTENBHOTO TpyAa, MpaBO Ha cBOOOAY M 0e€30macHOCTb, MpPaBO Ha
CIpaBeAINBOE CyneOHOe Pa30MpaTeNbCTBO, HAKA3aHWE HCKIIOYUTENIBHO HAa OCHOBAaHMM 3aKOHA,
IpaBoO Ha YBAa)XKEHUE YAaCTHOW M CEMEWHON >KU3HHU, CBOOOIY MBICIH, COBECTH U PEIUTUHU, CBOOOTY
BBIPOKEHHUSI MHEHHsI, CBOOOIy COOpaHMI M accolMaluid, IPaBO Ha BCTYIUIEHHWE B Opak, MpaBO Ha
3 PEKTUBHOE CPEICTBO MPABOBOM 3AIMTHI, @ TAKXKE 3alpeT JUCKPUMHUHALINY.
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EnBa KouBeHIuss Oblla TOJBKO TOJNUCAHA, OTKPBUIUCH IEPETOBOPBHI, HA JTOT pa3 B
OTHOIIEHMHU TeX IIpaB, KOTOphle ObUIM OOBEKTOM DSHEPruUyHBIX Jeb6aroB B I[lapmameHTckoii
Accamb0iien U OBUIM HCKJIFOYEHBI M3 MEPBOHAYAIBLHOTO TEKCTa - TO €CTh, MPABO COOCTBEHHOCTH,
paBo Ha 00pa30BaHKE U NMPABO Ha CBOOOHBIE BHIOOPHL. J[pyroit KOMUTET IKCIIEPTOB ObLIT HACTPOEH
Ha TPOEKT JOMOIHUTEIBHOTO POoTOKoa K KOHBeHITMY 110 3TUM MyHKTaM. bbiin ocoObie TpyIHOCTH
CO CTaTbel O MpaBe COOCTBEHHOCTH, B YACTHOCTH 10 BOIPOCY O BO3MEIICHUHU JIJIS1 SKCIIPOTIPHALIIH.
Tem He MeHee, TeKCcT ObUT yTBepkAcH KomureTrom MUHUCTPOB B aBrycre 1951 roma u moamwucas,
mocyie KOHCynbTauid ¢ AccamoOiieeid, Bcemu rocynapcrBamu-wieHamu Cosera Epombl 20 mapta
1952 rona.

[Tocne 3TOrO, ¥ C UHTEPBAJIOM HAa MPOTSHKEHUHU HECKOJIBKUX JIEeT, Aajiee ObUIM pa3paboTaHbl
[TpoTokobI Ist 0OEeCTICYeHUS TAPAHTHI JOTIOJIHUTEIBHBIX MIPaB:

[Ipotokonm Ne 4 (1963), kacarouruecs 3ampenieHds] TIOPEMHOTO 3aKIIOUYEHHUs 3a JOJITH,
CBO0OJly TIEPEABMKCHUS, 3aMPEIEHNE BBICBUIKY TPAXKJAaH U 3alPEHICHUE KOJUIEKTUBHON BBICHUIKH
MHOCTPAHILIEB;

[Tpotokon Ne 6 (1983), kacaromuecst OTMEHBI CMEPTHOM Ka3HU;

[Iporokon Ne 7 (1984) mpormeccyalbHble TapaHTHH, KacarolIMecs B CIIy4ae BBICHUIKH
MHOCTPAHIIEB, IIPAaBO HA aleUIILMIO IO YroJOBHBIM Jie€JaM, KOMIIEHCALIUM 32 HEIpaBOMEPHOE
OCYXJIeHHE, PaBO He OBITH CyIMMbIM MU HAKA3aHHBIM JIBAXKIbl U PABEHCTBOM MEXKIY CYNPYyraMu;

[Ipotokon Ne 12 (2000) mpemycMarpuBammuii 3amnper oOmeld AUCKPUMUHALUU
(IuckpuMUHAIMS yKe Obliia 3alpelleHa B OTHOIIEHUH paB, TapaHTUPOBAaHHBIX KOHBEHIIHEH).

3a 3TH oAbl ObuM HpUHATHI mpoTokosbl (Ne Ne 3, 5, 8-11, 14 u 14-6uc), xoropbie
MpEeAyCMaTpUBAIM HM3MEHEHHSI HEKOTOPBIX ACIEKTOB MPOLEAYPhl KOHTPOJBHOIO MEXaHU3Ma -
JIeATeIbHOCTH EBponenckoil KOMUCCHMU TO TMpaBaM 4esioBeKa M EBporneickoro cyaa mo mpaBam
YeJioBeKa.

UYTo06b!I TaKOI MPOTOKOJ BCTYIHII B CUITYy HEOOX0IUMO ObLITO, YTOOBI OH ObUT paTUQUIMPOBAH
BCEMHU TrocyAapcTBamMu-yuyacTHUKamMu KonBeHuuu. B pesynbTraTe, 4acTo NpoxoIuio HECKOJIbKO JIET,
MIPEXJIe YEM U3MEHEHHS BCTYAJIA B CHITY.

Uckmouennem wu3 oOmero mnpaBwia Obsl [Ipotokon Ne 9, kacaromieiics mpaBa
MHAMBUYaJIbHOTO 3asiBUTENS MOAaTh >kanoly B EBpornelickuii cya mo nmpaBaM yesnoBeka. XOTs 3TOT
MPOTOKOJ M3MEHUJI MPOUEAYPY, @ HE TOMOJHUI CIHCOK OCHOBHBIX IpaB, OH BCTYNMWI B CHIY IO
WCTEYCHUU JIeCATH paTU(UKAIMOHHBIX rpamoT. [Ipotokon Ne 11 umen ocoOyr BaXXHOCTh B TOM,
YTO OH BBEJ €IMHBII MOCTOSHHO AelicTBYyomMi Cya ¢ 00g3aTenbHOM IPUCIUKIINEH.

Hakonen, mporokon Ne 2, maumnas ¢ 1963 roma, npemnocraBun EBpomeiickoMmy cyay 1o
MpaBaM YeJIOBEKa IPABO BBIHOCUTH KOHCYJIbTATUBHbBIC 3AKITIOYEHUSI.

[Ipupona KonBeHuu o0 3aniuTe npaB 4eI0BeKa U OCHOBHBIX CBOOO/T

Uutas mnepedyeHb ImpaB, HU3JIOKEHHBIX B KOHBEHIMM - HE OTKpBIBacllb HUYETO
MOPA3UTEIBHOTO - OHA COAEPKHUT TO, YTO YaCTO CUYUTAETCS OCHOBHBIMU IIpaBaMM YEJIOBEKa.
WunoBanueir KonBeHIM (M 3TO YHUKAIBHBIN MpUMep) OBLJIO TO, YTO OHA CO3JaT MEXaHHU3M JUIs
KOJUJIEKTUBHOT'O OCYILECTBJICHMS TapaHTHI conepkaumuxcs B He. Mnn ogHO rocynapcTBO MOXKET
BO30YIUTH JIETI0 O MPEIoiaraeMOM HapyIISHHH JIPYTHUM TOCYJapCTBOM-ydacTHUKOM KoHBeHIH,
WK (M 371eCh JIeXKau eme 00bIlie MHHOBAIIMH) JIUII0 MOXKET MOJaTh XKano0y, YTBEPK/as, 9YTO OHO
ABJISIETCSl KepPTBOM HapymieHuil. HecMoTpst Ha 3710, aBTOphl KOHBEHIIMH, BO3MOKHO, MpPUIABAIU
0coboe 3HauYeHHE K MEPBOM M3 ATHX aIbTEPHATUB, OJHAKO YHMCIO MEXIOCYAapCTBEHHBIX CIy4aeB
0Ka3aJIOCh MaJIbIM.

NunuBuayanpHbIe >Kado0bl OKa3alMCh OCHOBOW [UISl JCSATENBHOCTH YYPEKICHUU B
CrpacOypre u Jeriu B OCHOBY pa3BUTHs OOIIMPHOHM mpakTuku EBpomelickoro cyaa mo mpaBam
YeJI0BeKa.

CocraBieHue chucka mpaB, TapaHTUpPOBaHHbIX KoHBeHIMEH O0Ka3al0Ch OTHOCUTEIBHO
MIPOCTOM 3a7a4eil — CIIUCOK, B KOHIIE KOHIOB, B3ATHIM U3 Bceoliei aexnapanun, - HO TO XKe caMoe
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HENb3s CKa3aTh O CO3JJaHUU KOHTPOJIbHOro MexaHu3ma — EBponeiickoii Komuccnn u EBponelickuii
CyJla 10 IIpaBaM 4eJoBeKa.

Cy1ecTBOBaIO 3HAYUTENBHOE COINPOTUBICHUE CO CTOPOHBI TEX, KTO BHJEN CO3JaHUE ITHUX
OpraHoB, HM HEOOXOJMMBIM, HHU JKENaTelbHbIM, U 00 3TOM CBUJAETEIbCTBYIOT MaTepHasbl
IIPaBUTEIILCTBEHHBIX IKCIIEPTOB, KOTOPHIE NPUIIUIA K BBIBOJY, IIyTEM KOMIIPOMHUCCOB, YTO IIPABO HA
WH/IMBUYaAJIbHYIO )Kano0y U ropucaukuuio EBponeiickoro cyja mo npaBaM uesloOBEKa HOJUIEkKalu
JIOTIOIHATEIbHOU JCKIapaliu.

11.XapakTepucTuka cHCTeMbl TIIPaB 4eJl0BeKa, YCTaHOBJeHHOH EBpomneiickoi
KOHBEHUMEH 0 3amuTe MPaB 4YeJ0BeKAa M OCHOBHBIX ¢B000a 1950 r. U J0MOJHHUTEIbHBIMHA
NPOTOKOJIAMH K Hel

Xots cerogHs B EBporie 3aliUTON MpaB 4YelIOBEKAa HAa PErMOHAIIBHOM YPOBHE 3aHMMAIOTCA
camble pasHble HMHCTUTYThI, BKJItouyas Esponelickoe CooOmectBo (Esponeiickuii Coro3) u
Opranuzanuto no OezonacHoctd U coTpynnuyectBy B EBpomne (OBCE), — korma roopsaT 00
“eBpOIEHCKON cHCTEME 3alllUThl [IpaB YeIoBeKa”, MO-IPEKHEMY UMEIOT B BUJly CUCTEMY, KOTOpas
co3JaHa u jaeiictByer B pamkax Coserta EBporbl.

Coger, ocHOBaHHbIH B 1949 1. — mepBast eBporielickasi OpraHu3alvs, CO3/JaHHAs IOCIe
okoH4yaHus Il MupoBoil BOWMHBL, — CBOMMHU HJIEHHBIMH WU TOJUTUYECKHUMH KOPHSMHU YXOJIUT B
ConporuBnenne u B 00pp0y NMpPOTHB Hanu3Ma W (amm3ma: Helb3st ObUIO JONMYCTHTh, YTOOBI
MPUHECEHHBbIE UMH YXachl U MPECTYIJICHUS MOBTOPHIKCH. “‘bonbiie Hukorna!” — ObLIO 1€BU30M
IIMOHEPOB IIOCIEBOEHHOI0 €BPONEHCKOro o0beAuHEHHUs] U OTIHOB-ocHOBareneil Cosera EBporbl.
WMy nBurana pemmMocTh OCTPOUTh HOBYIO 00beIMHEHHYI0 EBpoIly Ha HaaeXKHONH OCHOBE OOIIMX
JUIsL BCEX IIEHHOCTEH M MPUHIUIIOB: IUTIOPATUCTUYECKON JeMOKpaTHUH, BEPXOBEHCTBA IpaBa, IpaB
4eJI0BEKa; BOIUIOLIEHUEM U XpaHUTENEM 3TUX (DyHaMEHTAIbHBIX ¥ B3aUMOCBSI3aHHBIX LIEHHOCTEH U
NPUHILIMIIOB U IipeaHa3zHaueH Obul ctath CoBeT EBpomnbl. B cooTBETCTBHM € TOrOBOPOM O CO3AaHUU
Cosera EBponbl, moanucanHbiM 5 Mas 1949 1. B JloHAOHe, yBaKeHHE M CIIEJOBAHUE HTUM
LEHHOCTSM U MpUHIUNAM ObUIO W TIJIABHBIM YCIOBHEM NPUHATHUS KaXJIOM CTpaHbl B ATy
OpraHu3alIo, U IOCTOSHHONW 0053aHHOCTBIO BCEX €€ WICHOB.

3a ponrue roxel CoBer EBpombl co3fanl cucTeMy 3alllMThl IpaB 4YeJIOBEKa, KOTopas,
HECMOTpsl Ha ONpefeNieHHble cIa00CTH M HEJOCTaTKH, MOKeT CUMTAThCs Haubojee pa3BUTOM M3
CYILIECTBYIOIIUX MEKIYHApOJIHBIX CTPYKTYp B oOjacTh IpaB dyeinoBeka. BooOiie mocneBoeHHas
EBpona nanpie Apyrux MpOJABHHYJACh K MHTEPHALMOHAIM3ALMK IIpaB 4ejoBeka. EBpore cBoum
MosiBIEHHEeM BO MHOToM oOsi3aHa u BceoOmas Jlexmapanus mpaB ueloBeKa — OOIIEeMHPOBOM
JOKYMEHT, noanucaHHeli B 1948 r. Ho He crospko 3aciyraMm u ycrexam EBpoIbl, CKOJIBKO €€
omuOKaM W MaJACHUSIM, YYJOBHUIIHBIM NPECTYIUIEHUSM, SBJICHHBIM MHUPY MpPH TOTAIUTAPHBIX,
(almmcTCKUX M HAIUCTCKUX PEXHMMax, B3pBHIBY BapBapCTBa, pa3pa3UBIIEMYCSl B CAMOM CEpJLE TaK
YBEPEHHOTO B CBOE€H LMBWJIN30BAaHHOCTH €BPOIEMCKOTO KOHTHHEHTA. ['OpbKMI OIBIT Haydui
€BpOIIEHIIEB, YTO TOCYAAPCTBO MOYKET OTKA3aTbCs OT CBOEH POJNM 3allUTHHKA IIPAaB 4YEJIOBEKA U
MPEBPAaTUTHCS B MHCTPYMEHT IMOJABJICHHUS W YTHETEHHS, YTO OHO MOXXET OBITh HE TOJIBKO
3alUTHUKOM, HO U MOTWJIBLIMKOM IIpaB uenoBeka. CTajlo OUEBUIHO, YTO JUISl 3aLUTHI ATHX NIpaB 3a
JNENCTBUSMU TOCYJapCTB JOKHBI CIIEIUTh HE3aBUCUMbIE MEXTYHAPOIHbIE OPTraHbl.

Boznukiiasg B EBpone npuBep>KEHHOCTh K MEXIYHApOAHOM 3allUTE MPAB YEJIOBEKA BIIEPBBIC
BorutoTwiiack B EBporneiickoit KonBenum no 3amnure npas yeiaoBeka U ocHOBHbIX cBoOo (EKIIY),
noanucanHo B Pume 4 HostOpst 1950 r. [Inga nBeHaauaTH NpaBUTEILCTB, MOJMUCABIIUX TOTAA
KonBeHnnuio, oHa crana mepBbIM IIAroM K KOJIJIEKTUBHOMY OOECIIEUEHUIO MPABOBBIMU CAHKIIMSIMHU
OTpe/IeIeHHBIX TMpaB, MPOBO3MNIANICHHBIX BO BceoOmielt nexnapanuu mnpaB yenoBeka. U
nericreurenbHo, EKITY Obuta mepBbIM MEXIyHApPOIHBIM JOTOBOPOM, KOTOPBIM TpaHC(HOPMHUPOBAI
NpoOBO3IJallleHHble BO BceoOmiell nexiapanuu NOPUHIOUNBI B 00s3aTENBbCTBA, HMMEIOIIHE
OPUINYECKYIO CUITY.
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Xors EKIIY— poroBop pervoHanpHbBId, OH TBEpAO Oa3upyeTcss Ha MPHUHLUIE
YHHMBEPCAJIbHOCTU IIPAB YEJIOBEKA; Leidb KOHBEHIMM — HE rapaHTUPOBATh IIPAaB E€BPOINEUIIEB, HO
YUPEIUTh EBPONEHCKYI0 PETMOHAIBHYIO CUCTEMY IS 3alUThl BceoOumx mpas. Kak rmacut ct.1,
“BpICOKHE JOrOBapUBAIOLIMECS CTOPOHBI O0ECIEUMBAIOT KaXIOMY YeJIOBEKY, HaXOASIEMYCs O]
UX IOPUCAMKIMEN, IpaBa U CBOOOIBI”, OXpaHAEMbIE KOHBEHLUEH. 3HAMEHATEIbHO, YTO HEMAJo
UH/IMBUYAJIBHBIX JKaJ00 IOCTYHaeT OT JIML, He SBJSAIOLIMXCS Ipa)KIaHaMH TroCyIapCTB-CTOPOH
KonBennuu. OHu Takke UILyT, 1 yacTo nonydaroT 3amuty EKIIY u ee KOHTpOIbHBIX MEXaHU3MOB.

Cama dopmynupoBka npeamOyibl K EKITY moka3eiBaeT, uto aBTOpsl KOHBEHIIMN OTHIOIb HE
BUJICJIM B HEU IOCIEAHETO0 U OKOHYATEJIBHOIO CJIOBA B JI€JIe 3alIUThl IIpaB uenoBeka. llepedens
IIpaB, NPUBOAUMBINA B KOHBEHIINN, — OTKPBITBHIA CIIMCOK, U B TEYCHUE MHOTHUX JIET OH PaCILIHAPSIICS
OJslarojapsi IPUHSATUIO HECKOJIBKUX JIONOJHUTENBHBIX MIPOTOKOJIOB. 311ech noaxoa Cosera EBpornsl
Bcerja OblI U JOJKEH OCTaBaThCs AMHAMUYHBIM B COOTBETCTBHUM €O CT.1 ero Ycrasa, rjie TOBOPUTCS
0 “noaep>kanuu U 0oJiee MOJTHOW pean3aliy MpaB YeJI0BeKa K OCHOBHBIX CBOOOT .

EKITY rapantupyer riaBHbBIM 00pa3oM, HO HE HCKIIIOYUTEIbHO, MpaBa TPaKAAHCKUE U
nosuTrueckre. Tak, B CBOEM HIMPOKO M3BECTHOM pEIICHUH Mo Jeny OWpu EBponeiickuil cya mo
IIpaBaM 4€JI0BEKa IIPOBO3IVIACKI, YTO HE rapaHTHpyemble KOHBEHIIMEN ITpaBa HE OTIENIEHBI OT IPaB
COLIMAJIbHBIX M 9KOHOMHUYECKUX HUKAKUMHU BOJOHEIPOHUIIAEMbIMU IIEPEOOPKAMHU.

Crnenuduueckas ponb EKIIYU onpeaensercs He TOJBKO INIUPOKUM CIIEKTPOM IIpas,
MOJIB3YIOLUXCS €€ 3allUTON, HO M, IJIaBHOE, TE€M HaJHAIIMOHAJIbHBIM MEXAHHU3MOM KOHTpOJIS,
KOTOpBIM OHa ydpeauwia A paccilefOBaHMs CIy4acB HapyLICHHs IIpaB YEJIOBEKA, BO3MEILEHUS
NpUYMHEHHOTO yiepba um obecriedyeHus coOnrogeHuss HamaraeMbelix KoHBeHIMeH o00s3aTenbCTB.
O HeKTUBHOCTh CYIIECTBYIOLIET0 MEXaHU3Ma 3aLIUThI ITOCTOSIHHO IOJIBEPraeTcsi OLEHKE, 4TOOBI,
MIOCTOSIHHO COBEPIIEHCTBYA JEHCTBYIONIME MPOLEAYpPbl, YKPEIUIATh rapantupyemyto Konpenuuein
3allUTy MIpaB.

Pasymeercs, KoHBeHIIMS M €€ MEXaHW3M HU B KOEH Mepe He IpeIHA3HA4YeHbl Ui TOrO,
4TOOBI 3aMEHUTh COOON HaIMOHAJIBHBIE CUCTEMBI 3aIlUTHI MIpaB yesnoBeka. OHU CKOpee MpPU3BaHBI
MNOJKPENUTh JAOMOJIHUTEIbHBIMU MEXIYHAPOIHBIMU TapaHTUSIMH COOJIIO/IEHNE B KaXKJIOM U3 CTpaH
[paBa Ha yJIOBJIETBOPEHHE IPETEH3MUI U Ha BO3MEIleHHUE yIepoa.

3a Oosiee 4yeM 4YeTbIpe NECATHIETHUS, MPOIIECAINIME C MOMEHTa €€ BCTYIUJICHUS B CHUIy B
1953 r., EKIIY, HecmoTpst Ha psaa cBoMX ciabocTel, pa3BUBajach U MpeBpaTHiIach B €1Ba JH He
camMblii CWJIBHBIH M 3(QEeKTUBHBIA JOroBOp, AEHCTBYIOIIMKA B oOjacTu mpaB uenoBeka. Ha
OPOTSDKEHUM MHOTHX JIET MCTOYHUKOM €ro 3(PQEeKTUBHOCTH OblIa MOJUTHYECKas PEIINMOCTh
roCy/1apCTB-CTOPOH, UX OTHOCUTENIbHAsl OJHOPOJHOCTb U MPHUBEPKEHHOCTh E€IUHOW CHUCTEME
LIEHHOCTEMN.

I'maBHBIN KpuUTEpHii, IO KOTOPOMY MOXHO HU3MEPATh YCHEIIHOCTh CHCTEMBI 3alUTHI IPaB
4eJI0BEeKa, — €€ CIIOCOOHOCTh Ha Jiene nmomorats moaaM. Cuctema EKITY no cux mop, 6e3ycinoBHoO,
oTBeyaia J3ToMy KpuTeputo. OHa TO3BOJNIMJIA YpPErylupoBaTb HE TOJBKO MHOXECTBO
WH/IMBUYAJIbHBIX CUTYallil, HO ¥ HEMajo CUTyalud OOLIMX, TOOUTHCS HCIPABICHUS 3aKOHOB U
npoueayp, nporuBopevammx TpeboBaHusM Konsenmuu. OHa mNpenoTBpaliaeT U HUCIPaBIISET
HapylIeHUs NpaB 4YeaoBeKa. MHOroe MOXXHO IOHSATh, MPOCTO B3IJISIHYB, KTO )€ IPHUXOAUT B
cynebnsle yupexzaenus CrtpacOypra B MOHCKax cCrpaBeIUBOCTH. OueHb MHOTHE W3 HCTIOB —
OeTHSIKM, HEUMYIIHE, MPEJICTABISAIONINE CaMble YS3BUMBIE TPYIIBI M MO3TOMY OOJbIIE JAPYrHX
Hy)KJaromuecs B 3amure ux ¢yHaamentanbHbix npaB. Cucrema EKITY — 310 He pockomib s
Oorarelx: HUKaKMe 3KOHOMUYECKHE M (PMHAHCOBBIC NPEMSATCTBUS HE MOTYT MOMEIIATh YEJIOBEKY
oOparuthes B yupexaeHus Coera EBporibl, OCKONBKY IOPUINYECKas IOMOIIb IPEIOCTABISAETCS 32
cuert Oropkera CoBera.

Kak co Bceit omnpeneneHHocThio 3asiBUiM EBpomneiickas komuccuss u Cyn mo mpaBam
yenoBeka, EKITY npeBparunack B KOHCTUTYIIMOHHBIA MHCTPYMEHT €BPOIEHCKOro 00IIeCTBEHHOTO
nopsiaka. ['oBopst cioBamu mnokoMHOro mnpesuaeHta EBponelickoro cyma Pynea Procnans,
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EBponeiickuii cyn mpeBpaTtuics B “KBa3sU-KOHCTUTYLIMOHHBIM cyn ans  Bcedd  EBpombr”.
[IpeuenentHoe mnpaBo Cyma B CrpacOypre riy0OKO, JOJTOCPOYHO U B BBICIHICH CTENEHU
0JIarOTBOPHO IOBJIMSJIO HA 3aKOHOJATEJIBHYK0 CUCTEMY U COCTOSIHUE COLIMAIIBHOM pealbHOCTH B
ctpanax-wieHax. U Cyxn, u Komuccus monb3yroTcs BBICOKUM aBTOPUTETOM M BiacThio. U xoTs
IJ1IaBHAsi OTBETCTBEHHOCTH 3a npumenenre EKIIY nexxutr Ha HaMOHANBHBIX CyA€OHBIX OpraHax U
opranax Biactu, Komuccus u Cyq npeBpaTUIMCh B NMPU3HAHHBIX “XpaHUTEIEH U pacropsauTeiei
noroBopa”. Mexay crpacOyprcKUMHU YUpPEeKICHHUSAMU M HAIMOHAJIBHBIMH CYIeOHBIMH OpTaHaMH
MOJJIEP>KUBACTCS TUIOAOTBOPHBIN IMAIOr, TaK YTO MPELeIEHTHOE MPaBO KaXKJ0T0 U3 HAIIMOHAIbHBIX
cynoB u B EBporieiickoro cya oboramiaer Bce OCTaIbHbBIE U CaMO 000ramaeTcs 3a uxX cuer.

U Bce xe, xorss EKIIY, o cioBam Toro xe PynBa Procnans, “npeBpaTuiack B HE 3HAIOIIYIO
paBHBIX MO 3()()EKTUBHOCTH PErHOHATBHYIO CUCTEMY 3aIlMTHl IPaB 4YeloBeKa, — HET OCHOBAaHUI
JUIsL CaMOYJIOBJIETBOPEHHOCTH, CAMOBOCXBAJICHUSI M, TeM OoJiee, KaKUX-TO caMo3akjiuHaHuil. Bce
3TO HE TIOMOXKET, a IOMENIAeT JIey 3allMThI IIpaB yesoBeka. Henb3s 3akpeiBaTh I71a3a Ha ClIabOCTH
cuctembl EKIIY. EcTth Hagexnma, 4To [Be cuiibHEe IpYrux Opocaromiuecss B TJiaza CladoCTu:
JUINTEIBHOCTh M CJIOXHOCTh MPOLEAYp M HEJAOCTATOYHO HE3aBUCUMBIM U  “HEJOCTaTOYHO
CyneOHBIH” XapakTep BCEll cHCTeMbl — cO BcTymuieHneM B cuiy [Iporokoma 11 Oynyr
npeonosieHsl. Ho npyrue cnaboctu HE TOTBKO OCTAaHYTCSI, HO MOTYT €€ YCYI'yOUThCs B TOH HOBOM
MOJIMTUYECKON peaibHOCTH, B KOTOPOW €il mpuuercs (QyHKIMOHUPOBATH B MPEACTOSIINE TOABI, U
OyZIyT Bce CHIIbHEE Pa3belaTh CUCTEMY. 37€Ch MOXKHO yKa3aTh YEThIPE U3 TAKUX (PaKTOPOB.

1. Tam, roe HapylIeHUs MpaB YellOBEKa HOCIT CHCTEMaTHYECKHIl M MacCOBBIM XapakTep,
cucTema, ocHoBaHHas Ha KoHBeHIUMM, OKa3bIBae€TCs OTHOCUTENIBHO OECCUIIBHOM, B TO BpEMs Kak
CPaBHHUTEIBHO MEIKHM BOIMPOCAM WU “IOPUAMYECKUM ITyCTsS4Ykam™ opraHbl KOHBEHIIMH CKIOHHBI
YIEIATh caMoe JIOTOUIHOE BHUMaHHE. B 3TOM MOXHO BHIETh YacTh OoJiee MIMPOKOW MPOOJIEMBI:
HECTIOCOOHOCTH MEXIYHApOJHBIX OPraHoOB, 3aHUMAIOUIUXCA TpaBaMU 4YEJIOBEKa, OBICTPO H
3¢ (EeKTUBHO pearupoBaTh Ha YpPE3BbIYAMHBIE CUTYyallMH, Ha CUCTEMaTHUYecKHue rpyOble HapylIeHus
MpaB 4YEJIOBEKAa, BKIIOYAIOUIME MbITKHA, MCYE3HOBEHMS JIOJEH, MAcCOBBIE Ka3HH, MPOU3BOJIbHbBIE
apecThl B IIUPOKHUX MaciTadax.

12.Ananu3 npaktuku EBpomneiickoro Cyaa mo omnpeaejleHHbIM KaTeropusiM NnpaB H
cBo0ox (mpaBo Ha ¢B00OAY M JIMYHYK) HENPHKOCHOBEHHOCTb, NPaB0 Ha CIPaBelINBOE
cynedHoe pa3oupaTebCTBO, IPABO HA YBAa'KEHUE YACTHOM M ceMeiiHOM KU3HM U Ipyrue).

B npaBe CoBera EBpomnbl mpobiemaM 4acTHOW KH3HH YAEISeTCs Cepbe3HOe BHHUMAaHHE.
HenocpencrsenHo stum Bompocam mocBsiieHa cT. 8 KoHBeHIMM O 3aliuTe MpaB YeloBeKa U
OCHOBHBIX cB000 0T 4 HOA0ps 1950 r. (nanee - Kousenmwmst 1950 r.), a Takke 3HaUUTEIBHOE YUCIIO
pemenuit EBpomelickoit komuccuu 1o 3¢ ¢GeKTHBHOCTH TpaBocynuss u EBpomeiickoro cyna mo
IIpaBaM 4YeJIOBEKa. B €BpoIelcKOM MpEeLEeeHTHOM IpaBe MNpaBO HA YBAaXEHHE YaCTHOM JKHU3HU
NpU3HAETCST HapsAay C 3alpeToM MbBITOK (cT. 3) M 1IpaBOM Ha CHOpPaBeUIMBOE CyaeOHOe
pa3buparenbcTBo (CT. 6) OAHUM U3 HanboJee BaKHBIX MpaB, 3akperuieHHbIX B KonBenmuu. Taxk, 1. 1
ct. 8 KonBenuuu 1950 r. 3akperniser mpaBo Ha yBa)KEHHE YACTHOW M CEMEMHOM JKM3HU: KaKIbId
MMEET NIPABO HA YBAXKEHUE €0 JIMYHON U CEMENWHOM KU3HH, €r0 JKUJINILA U €70 KOPPECIIOHICHIIUH.
[Tpu sTom npumenenue cynamu Konsenuuu 1950 r. HEU30€KHO CBSI3aHO C YSICHEHHEM CMBbICIA U
IIPEIBAPUTEIBHBIM TOJIKOBAHUEM COJEpXKAIIMUXCS B HEW mojokeHuil. Mcxonasd w3 mpuBEIEHHOIO
nosnoxenuss KomBennmum 1950 1., mpaBo Ha HENPUKOCHOBEHHOCTh YAaCTHOW JKM3HU CIENYET
paccMaTpuBaTh KaK CIIOKHBIA II0 COCTaBy INPAaBOBOM HMHCTUTYT, COCTOSLIMI W3 IpaB JMIA Ha
HEIIPUKOCHOBEHHOCTh YaCTHOM JKU3HH, YBa)KCHNUE CEMEMHOMN KU3HHU, HEIPUKOCHOBEHHOCTD JKMJIHILA
U TaliHy MEPenucKy, Kax10e U3 KOTOPIX TpeOyeT mpaBoBOil 0XpaHbl U 3amMThl. Kak yka3eiBaeT M.
B. barnaii, comepkxaHue 4YaCTHOM MW3HU '"COCTaBJISIIOT T€ CTOPOHBI JIMYHOM JKU3HU YEJIOBEKA,
KOTOpbIE OH B CHJIy CBOEH CBOOOJBI HE JKENAeT JeNaTh JOCTOSHUEM APYTruX. DTO CBOCOOpa3HbIN
CYBEPEHHUTET JIMYHOCTH, O3HAYAIONMINNA HEMPUKOCHOBEHHOCTH €ro 'cpembl oOuTaHus". DTO MpaBo
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BKIIIOUAET B CeOsl MIMPOKUN CIEKTpP OOIIEYEIOBEYECKUX IIEHHOCTEH, ColepkaHue W Creruduka
KOTOPBIX OMpPENENSIOTCS COOTBETCTBYIOIMIMMH  chepaMH KHU3HEACSITEIbHOCTH 4eJoBeKa U
rpaXKAaHUHA U 3aKPEIUISIFOTCS] COOTBETCTBYIOLIMMHI HOPMaMH I1paBa.

B ropunnueckoil nuTeparype HENMPUKOCHOBEHHOCTh YAaCTHOM >KM3HHU, IPABO HA JIMYHYIO U
CeMelHYI0 TalfHy MHOT/Ia pPacCMaTPUBAIOTCS KaK 4acTh OoJiee MHPOKOI MpaBOBON KOHCTPYKIUH -
JUYHOU HenpukocHOBeHHOCTH. 110 Mmuenunto H. I1. JlenemkuHoi , TM4HAss HENPUKOCHOBEHHOCThH I10
CBOEH CYIIHOCTH O3HAYaeT IMPaBOBOW PEXHUM, OCHOBY B3aUMOOTHOILIEHUN MEXAY JUYHOCTBIO U
00LIECTBOM, IPaXKTAHUHOM U FOCYAapCTBOM. DTOT PEXKHUM HCKIIOYaeT HEOOOCHOBAHHOE CTECHEHHUE,
yIeMJIeHHe TpaB ¥ cBOOOJ WMHAMBUIOB. B Kareropum "nu4Has HENPUKOCHOBEHHOCTH'" 3aJIOKEH
BAKHEUIIMNA MHCTUTYT €CTECTBEHHOI'O IIpaBa, COACP)KAIMK HJECI0 O HEpa3pbIBHOM CBA3M U
B3aMMOOOYCIIOBIIGHHOCTH OCHOBHBIX IpaB M CBOOOJ: MpPaBO Ha XH3Hb, CBOOOAY, JHYHYIO WU
CEeMEiHYI0 TaliHy, 3alIUTy CBOEH uecTu, A00poro umeHu u ap. [Ipu 3ToM ciemyer coriacuThes ¢
NO3UIMEH MHOTMX YYEHBIX O TOM, YTO "B COBPEMEHHOH pPOCCHUHCKON IOPUIUMYECKON HayKe U
3aKOHOJIaTEIbCTBE, KaK MU B MEXAYHAPOJHO-TPABOBBIX JOKYMEHTaX, OTCYTCTBYIOT €IUHOE
NOHMMAHUE IpaBa HAa HENPUKOCHOBEHHOCTb YACTHOM XH3HU U ONpEJEICHUE MOHATUS 'JacTHas
JKU3HB'".

Kak mnpaBuno, B ropuaudeckoid juTepaType IMOHSATHE 'dacTHas JKHU3HB" BKIIIOYAET
MaKCUMaJlbHO LIMPOKUH KPYr OTHOLIEHUH. B CTpyKTypy 3THX OTHOILLIEHHUH BXOJAST CBEACHMS,
Kacarolluecsi HEe TOJIBKO CIIy)KEOHOW NeATEIbHOCTH YeJIOBEKa, HO U JIMYHBIX CBeAeHMH. Bormpoc
pasriaiieHusl TaKuX CBEACHUM KaXKIbll peliaeT CamMOCTOSTENbHO, U OHU HE JIOJDKHBI MOJIEKATh
OpsSMOMY TOCYAapCTBEHHOMY KOHTpoio. Ha mpakTuke momoOHasi HEONpeAeIeHHOCTh OOBEKTa
MIPaBOOTHOLIEHUSI MOXET IMPUBECTH K €ro MPOU3BOJIBHOMY TOJIKOBAHUIO, HEOINPABIaHHOMY
OTpaHMYEHUIO WM pacIIMPEHHIO €ro cMbIcia. P uccienoBareneil 1enaroT MOMBITKY ONPEeNUTh
IOPUANYECKOE COJEPKAHUE MOHATHUS "UaCTHASI )KU3Hb'', aHAIM3UPYs MEXAYHAPOJHBIE aKThI U pelas
BOIIPOC O TOM, OXBaTbIBae€T JIM YKa3aHHBIH TEPMUH CEMEWHYI0 >KHU3Hb, IpeNIoyiaraetr Ju
HEMPUKOCHOBEHHOCTh JKWINIIA, TalHy MEpenucKy, BKIOYAET JU B cedsl YecTb U peIyTaluio,
MOCSIraTeNIbCTBA HAa KOTOphle cuuTaroTcsl HenonyctuMbiMH. Kak ormeuaer I1. A. JlanteB, oTBeT Ha
3TOT BONPOC JAaeT IMpakTHKa. EBpomelckuil CyJ IO MpaBaM 4YeJIOBEKa B CBOMX PEIICHUSAX IIO
Pa3JIMYHBIM BOIPOCAM, OTHOCAIIMMCS K CEMEHHOM JKM3HU, >KWINILY W TaK HA3bIBAEMOM 4YaCTHOM
uHpOpMalLMY, paccMaTpuBal HocienHue noj yriaoM 3penus cr. 8 Kousenmuu 1950 r., T. €. 3TH
BOIPOCHI €CTh COCTaBHAs YaCTh YaCTHOM YKU3HU - CAMOCTOSATEIBHOTO MTpaBa rpakaH.

JUi BBISIBIIEHHS COJEPKAaHUS MPaBa Ha YBaKEHUE YACTHOW JKM3HH CYLIECTBEHHOE 3HAYCHHE
UMEeT TpaKTOBKa OCHOBHBIX TmoOHATUNH. B KonBenmum 1950 r. mousitue '"wyacTHas >KU3HB"
o0Oo3HaueHa tepmuHoM '"private life". B pabGore E. I'. Tapio »3ToT TepMuH 00O03Ha4YaeT HEKOE
Ka4yeCcTBO KM3HU, ONPEIEIIIEMOE PeaIbHON BO3MOXHOCTBIO YEJIOBEKA OCYIIECTBISATh ABTOHOMHIO U
cBOOOYy B TOH cdepe KHU3HH, KOTOpas MOXKeT ObITh Ha3zBaHa "yacTHOM", M ymoTpeOusercs: Takxe
JUTSL BBIpAXKEHUSI TIpaBa yeJIoBeKa Ha aBTOHOMHIO U CBOOOJy B YaCTHOM KU3HU, IIPaBa Ha 3aIIUTYy OT
BTOP>KEHUS B HEe JAPYTHX JIIOJIeH, OpraHoOB BJIACTH WM KaKUX-THM0O0 OOIECTBEHHBIX OpraHU3alui 1
rOCy/IapCTBEHHBIX MHCTUTYTOB. JIumb caM denmoBek WM B KpallHEM ciy4yae 3aKkOH U CY/I,
COOTBETCTBYIOIIIE TPEOOBAaHHUSIM IPABOBOTO, JEMOKPATHUECKHM OPraHU30BAaHHOTO TOCYAApCTBa,
MOTYT Pa3peUIuTh TaKO€ BTOp>KEHUE. AHTIIMYaHE M aMePUKaHI[bl, TPAJAULIMOHHO MOJIePKUBAIOIINE
UJICI0 TJIACHOCTH NPUMEHHUTEIBHO K TOCYIAapCTBEHHOHW M OOIIECTBEHHOW >KM3HU, BMECTE C TeM
yOEXIeHBI, YTO €CTh U JIOJDKHA OBITH 0co0ast cdepa, TaHHBIe 0 KOTOPOU YEIOBEK BIpPaBE HE JeaTh
OTKPBITBIMH, - €0 YacTHasl KU3Hb <6>. B pemenun ot 26 mapra 1985 r. no neny X n Y nportus
Hunepnannos EBporneiickuil ¢y mo mpaBaMm 4yeloBeKa MPU3HaJ, YTO YaCTHAs >KU3Hb OXBAaTHIBACT
KaK (PU3MYECKYIO, TaK U MOPAJIbHYIO CTOPOHBI )KU3HHU MHANBU/IA, BKIIOYAsl CEKCYAIbHYIO KU3Hb.

Kak ormeruna EBpomneiickas komuccuss 10 3G(EKTHUBHOCTH  MPaBOCYAMs, IS
MHOTOYHCIICHHBIX aHTJTIOCAKCOHCKUX U (PPAHITy3CKHX aBTOPOB JAHHOE MIPABO - 3TO MPABO JIUIA KUTh
KAaK XOYETCsl, HE OIAcasCh OIVIACKH, OJHAKO OHO HE OrPaHUYMBAETCS TOJbKO 3TUM. IIpaBo Ha
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yBa)K€HHE YaCTHOM KM3HH BKJIIOYAET B ceOs U MPaBO HA YCTAHOBJICHUE U MOAJCPKAHNE OTHOIICHUN
C JPYT'MMH JIIOJIbMH, OCOOEHHO B 3MOLMOHAIBHOW cdepe, B LENIX pa3BUTUS U peau3aliu
COOCTBEHHOM JTMYHOCTH. BriociencTsum 3ta nmo3unus Obuia moaTsepkaeHa u EBponeiickum cynom
10 TpaBaM dYeJoBeKa B permieHuu oT 16 mexkadbps 1992 r. mo nmeny Humuti npotus I'epmanum,
YCTaHABJIMBAIOILLIEM, YTO HEJIb3Sl OTPAHUYMBATH YAaCTHYIO >KM3Hb TOJBKO MHTHUMHBIM KpYyroMm, rie
KOKIBIA MOXKET KHUTh TAK, KAK OH XO4YET, U TEM CaMbIM IIOJHOCTBIO MCKIIIOYaTh BHEUIHWM MHpP U3
3TOro Kpyra. ¥YBa)K€HUE YaCTHOM XKHU3HU 1O HEKOTOPOU CTEIEHM BKJIIOYAET U IIPABO YCTAHABIMBATh
Y pa3BHBaTh OTHOLIEHUS C APYTUMHU JTIOAbMU. B pemernn ot 22 despans 1994 r. mo neny byprxapit
npotus lIBeiinapun EBponeiickuii cya 1o nmpaBam 4eaoBeKa 0OpaTHJl BHUMAaHUE HA TOT (aKT, YTO
YyacTHas KM3Hb PACHPOCTPAHAETCS U Ha OTHOLUEHUS C JIPYTMMH JIOJABMHU B NpodeccHOHaIbHON
oOnactu 1 B cepe OnuzHeca U He UCKITI0YAeT MyOJIMYHO-TTPABOBBIE ACTIEKTHI.

Ilo MHEHHIO HEKOTOpBIX YYEHBIX, IIPABO HAa YBAXCHHME XWINIIA [AJIEKO HE CIydyarnHO
conepxkurcs B 4. 1 cr. 8 Kousenuuu 1950 r. psgom ¢ nmpaBoM Ha yBaK€HUE JIMYHOW U ceMelHOU
J)KU3HU, TallHbl nepenucku. I[lonarue '"xwiauiie" 1O CBOEM KOHBEHIIMOHAJIBHOW MPUPOAE
XapaKkTepu3yercss 00sA3aTeIbHbIM IPUCYTCTBUEM B HEM JIMYHOM, CEMEHHOW JKHM3HM YEeJIOBEKa,
HEIIPUKOCHOBEHHOCTh KOTOPOM B Mpezeiiax KUIMILA OXpaHseTcs clenuanbHoi HopMoi KonBennnn
1950 r. 06 yBakeHUU IpaBa Ha >kuiulle. B cBA3M ¢ 3TUM UMEIOIIAsACA B POCCUMCKON FOpUINYECKON
HayKe TOYKa 3pEHMsI O TOM, 4YTO IIOHATHE '4JacTHas >KU3HB' PAcIpOCTPaHSAETCS M Ha
UMYILECTBEHHbIE OTHOIIEHUS], TAK KaK YEJIOBEK BIIPABE pacCHOpsKAaThCsl CBOUM UMYILECTBOM, BCEM C
TEM, YeM OH HEIOCPEJICTBEHHO BIIAJIEET, T. €. CBOEH COOCTBEHHOCTHIO, B JJAHHOM Cllydae sIBIISeTCs
HEIIPUMEHHUMOM.

B aT0l cBA3M 3acily’)KMBacT BHMMAHMs LIUTaTa U3 COBIAJAIOIIETO MHEHUS, BBICKA3aHHOTO
cyaberr EBpomnelickoro cyna mo npaBaM 4enoBeka A. Kosiepom mno geny dPaneeBa NpPOTUB
Poccuiickoit denepanuu (pemenrne ot 9 uroHs 2005 r.) o ToM, yTO "...MOHATHE >KWJIHILA OBLIO
BKJIIOUEHO B TEKCT 3Toro mnonoxeHuss Koneenuuu 1950 1. ¢ sicHBIM HamepeHUEM OIpEeIeNIeHUs
cneunduyeckoi 06JacTH 3aIIMThI, KOTOpas OTJIMYAETCsl OT YacTHOW M ceMmeilHo# xu3Hu". A. B.
XanneeB, B CBOIO OYepelb, yKa3blBa€T HA TO, YTO CYIIECTBYET pa3nyhe MEXIYy MOHITHIMU
"qacTHasg ku3Hb"' M "kuiume". Ilo MHEHHIO aBTOpa, 3TO pa3iIMyYue 3aKJIIOYaeTCs B TOM, 4YTO
noHsTHe "xunuiie” (MaTepualibHbIN 10 cBOEH Nprpoe 00BEKT) CBA3aHO HE TOJIBKO C JIUYHOM, HO U
C UMYILECTBEHHOH c(epoil npas yenoBeka. B cBoux rpanunax "xuiuiie" oObeINHACT yKa3aHHbIE
MHTEPECHl B paMKax COJEp)KaHUs enHOTro noHATHs. B cBete nonoxkenuit cr. § Kouenuun 1950 r.
KWINILE TPEACTABIAECT CBOETO POJa XPaHWIMIIE JUYHBIX TalH, JUYHON JKU3HM YEJIOBEKA WIIH
KoMIaHuM (kKak oObenuHeHus rpaxzaaH) <10>. MMeHHO NOATOMYy IO HEKOTOPBIM JelaM
EBponelickuii cyn Mo IpaBaM 4eJIOBEKa B IOATBEPKACHHUE CYIIECTBOBAHUSA  JIMYHBIX
(CyOBEKTUBHBIX) CBSI3€H C JKUJUIIEM B CIydasx, €CIM WX HAJIWMYUE HEOYEBUIHO, CCHUIANICA Ha
HaxXOXJEHWE B TAaKOM OKWIMILE JIMYHOIO UMYLIECTBA TpakJaH WIN KOPPECIOHICHIINH,
COCTaBJISIOLIUX YaCTh UX JIMYHOW KHU3HU.

B cBs3u ¢ 3tum B pemieHnu ot 18 Hos6psa 2003 r. mo neny Bonkosa npotuB Poccuiickoii
Oenepannn EBponeiickuii cyn mo mpaBaMm 4deoBeKa yKas3ajl, YTO HHM CTaThs 8, HU Kakoe Obl TO HU
ObuT0 Apyroe mojoxeHue KOHBEHIIMM HE TrapaHTHPYIOT MPEIOCTaBICHUE >KUJIbsl OMpPENeIEHHOTO
CTaHJapTa WM B LeJoM. TakuM obpa3om, no cmeiciy cT. 8 Konsenuu 1950 r. monstue "xunumie"
HE IperoaraeT npaBo Ha MPeJ0oCTaBIeHNE KaKOTro-JIM0O KUJIOTO OMEIEeHHs. YKa3aHHbII BbIBOJ
MOATBEPKIAETCS TaK)Ke MO3MIMEN, BbICKa3aHHOM EBpomeickuil cyioM NO IpaBaM 4YeJlOBEKa B
peumernu ot 18 HOs10pst 2004 1. o neny Ipoxonosuu nmpotuB Poccuiickoit denepaiu: yCTaHOBUB,
YTO KBapTHpa, B KOTOPOW IPOKMBala 3asBUTENBbHMIA, SABJAJIACH JKHIUINEM B 3HAYCHHH CT. 8
KonBennuu 1950 r., cyn ykazan, yto koHuenuus "xunuma’ no cmseiciy cT. 8 Kousenuun 1950 r.
HE OrpaHWYCHa >KWIMLIEM, 3aHMMAeMblM Ha 3aKOHHBIX OCHOBAHHMSAX WIM YCTaHOBJICHHBIM B
3aKkOHHOM Tnopsake. JKwinie - 3TO aBTOHOMHAs KOHILENIMS, KOTOpas HE 3aBUCUT OT
KJaccu(pUKaluy B HAlIUOHAJIBHOM IIPaBe, M PELIEHUE 10 BOIPOCY, SBJISETCS JIM MECTO KOHKPETHOIO
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MPOXKUBAHUS KIITUILEM, KOTOpoe Obl BICKIIO 3alUTy Ha ocHoBaHUM 1. 1 cT. 8 KonBenmmu 1950 r.,
3aBUCUT OT (AaKTUYECKUX OOCTOATENbCTB Jielda, a MMEHHO OT HaJu4us JIOCTaTOYHBIX
IIPOJIOJIKAIOIIMXCA CBA3EH C KOHKPETHBIM MECTOM IpoxkuBaHusd. IIpaktuka EBponeickoro cyna no
IIpaBaM YeJOBEKA CBUJIETEIbCTBYET O TOM, YTO OJHHMM H3 3JIEMEHTOB IIpaBa HAa YacTyH JKHU3Hb
SBIISICTCS MIPABO YEJIOBEKA Ha OJIATOMPUATHYIO OKPYKAIOIIYIO Cpefy. ITO 0OYCIIOBIEHO B IEPBYIO
odepeab TeM, uto TekeT Koneniuu 1950 r. HEe comepKUT MOJIOKEHUH 00 PKOJOTHYECKUX IpaBax
yejnoBeka. Bmecre ¢ TeM yka3aHHbIE IMpaBa B IOCIEAHME TOAblI IMOJYYWIM 3aLIUTy B psfe
MIOCTaHOBJICHUI EBpomeickoro cyaa mo mnpaBaM 4YelOBEKa, BBIBOJSAILIEIO HMX W3 HHBIX IIPasB,
conepxkamuxcsa B Konsenuu 1950 r., npexae Bcero u3 npasa Ha yBaXKEHHE YaCTHOM U ceMEHON
J)KU3HU, 3akperuieHHoro B ¢r. 8 Kouenuuu 1950 r. Tak, B pemennun ot 9 urons 2005 r. mo ageny
®Pazneesa npotus Poccuiickon denepanun EBponeickuii Cyx Mo mpaBaM 4elOBEKa Clesall BEIBO O
TOM, YTO T'OCYAApCTBO Pa3pelIMIO XO3AMCTBEHHYIO JAESITENIBHOCTh MPEAIPUATHS, 3arPSA3HIIOLIErO
OKpPYXKaloIlyI0 Cpeay, B LIEHTPE IIOTHO 3aceIeHHOro ropoja. OaHako B JAaHHOM JI€Jie FOCYyAapCTBO,
XOTA CHUTYyalllsl ¢ MpeAnpusaTtueM TpeboBaia 0coOOro moaxoia K MPOXKHUBAIOIIUM B Ipeaenax
CaHWTAPHO-3AIIUTHON 30HBI, HE TPEAJOKHIIO 3ASBUTEII0 HUKAKOTO AS(PQPEKTUBHOTO PEIICHHS,
CIIOCOOCTBYIOIIETO €€ Iepee3ay M3 OmacHoro paiiona. Kpome Toro, mpeanpusitie OCyIIeCTBISIO
CBOIO XO3SHCTBEHHYIO JESTEIBHOCTb C CEPbE3HBIMU HAPYLIEHUSIMU IPUPOAOOXPAHHOIO
3aKOHO/ATEIbCTBA, HO, HECMOTPS Ha 3TO, HE ObUIO HUKAKUX YKa3aHWA HAa TO, YTO TOCYIapCTBO
pa3paboTano Win NpUMEHWIO YPPEKTHBHBIE MEPBI, KOTOPHIE YUUTHIBAIN OBl MHTEPECHI MECTHOTO
HACEJIeHUs, MOJIBEpPrarollerocs BO3JCUCTBUI0O TOKCUYHBIX BBIOPOCOB MPEANPHUATHS, U ObUIH OBl
CIIOCOOHBI NMPUBECTH K COKPAILEHUIO MPOMBILIUIEHHBIX 3arpsS3HEHUN 0 NMPUEMIIEMBbIX ypoBHEW. B
CBs3U ¢ 3TuM EBpomneiickuii ¢y 1o mpaBaMm 4YeloBEKa IMPUILEN K BBIBOAY O TOM, YTO, HECMOTpPS Ha
UMEIOLINECS] B PACHOPSDKEHUU TocylapcTBa OosblIMe MOJHOMOYMS, OHO HE CyMello HalTH
CHpaBeIUBBIA OallaHC MEXIy HMHTepecamMu obmiecTBa U 3()(PEKTUBHBIM YAOBIETBOPEHUEM IpaB
3asiBUTEJI Ha YBAKEHUE €€ JoMa U €€ 4YaCcTHOM >Ku3HU. COOTBETCTBEHHO, HMEJIO MECTO HapyIIeHHE
ct. 8 KonBeHuun 1950 r. B Tekcre ykazanHoi KoHBeHIMM ceMelHas >KHU3Hb, SBIISIOMIASCS
COCTaBHBIM KOMIIOHEHTOM YacTHOM >KM3HH, BBIJENSETCS CaMOCTOSITENIbHO, XOTSI, KaK IMOKa3bIBaeT
aHamu3 CyJaeOHOM NpakTUKH, 3TH JBa acleKTa JOCTaTOYHO TPYJHO OTAEIHUTh JPYr OT Jpyra.
[ToneiTku EBpomneiickoit komuccuu mo 3¢ dextuBHOCTH mpaBocyaust U EBpomneiickoro cynma mo
npaBaM 4esjoBeKa c(hopMyIHpoBaTh 000OLIaroIKe ONpeseNeHusl NoHATHH "cemba" u '"cemeliHas
KU3HB" HE yBEHUANUCh ycmexoM. [Ipexae Bcero, 3To CBSI3aHO C TEM, YTO TOHSATHE 'cembs' B
TpakToBKe cT. 8 KonBeHunu 1950 r. He cOBmAagaeT MOJHOCTBIO C COAEPKAHUEM AHAJIOTMUHOIO
noHsTUs B KoHTeKcTe cT. 12 KonBenmuu 1950 r., 3akpemisronieil mpaBo Ha BCTYIJIEHHE B Opak u
co3naHue cembu. KpoMme Toro, npMMEHHUTENBHO K CT. 8 COAEP/KAHUE TaHHOTO MOHATHUS CYLIECTBEHHO
BapbUPYETCs B 3aBUCUMOCTH OT 0OCTOSITENICTB KOHKPETHOTO JIENa.

IIpu ycTaHOBIIEHNN HapyLIEHUs IpaBa HAa YBa)KECHUE CEMENHOM )KM3HH, 3aKPETVIEHHOTO B CT.
8 Konenmuu 1950 r., B mepByr ouepelb MOJJICKUT BBIACHEHUIO HAIMYHME JIEUCTBUTEIBHBIX
CEMENHBIX OTHOLIECHMI. B 1aHHOM cityyae EBporeiickuii Cy1 1o rmpaBaM 4enoBeKa pelaeT BOIpocC O
HAJIMYUU CEMEIHON *KU3HU Ha OCHOBE ()aKTOB, paCCMaTPUBAEMbIX B KaXKJI0OM KOHKPETHOM ciy4ae, U
00I11er0 MPUMEHAEMOT0 MPUHLIMIA O CYIIECTBOBAHUH TECHBIX JIMYHBIX CBSI3€H MEX1y y4aCTHUKAMHU
OTHOILIECHUH. AHaIM3UPYs NPAakTUKY EBpomeickoro cyna mo mpaBaM Ye€JIOBEKa, MOXHO CHENATh
BBIBOJ O TOM, YTO HENIb3sl HCUEPIBIBAIOIUM 00pa3oM ONpeAeNuTb, Kakue KOHKPETHO
B3aMMOOTHOIIIEHUS MOTYT OBITh OTHECEHBI K CeMeHHOM u3Hu. Tak, B pemeHnu ot 19 oktsa6ps 2003
r. mo neny K. u T. nporuB ®unnanauu EBponelckuil cyn mo npaBaM uelOBEKa yKaszall, 4yTo
CYIIECTBOBAaHUE WJIM OTCYTCTBHE CEMEUHOM >ku3HM miid neneit ct. 8 Konsenuu 1950 r. sBusercs,
10 CYLIECTBY, BOIPOCOM, 3aBUCSIIUM OT PEAIbHOTO CYIIECTBOBAHUS B >KM3HU OJIM3KHUX JIMYHBIX
cBs3eil. B mpenenentHoMm npase EBponelickoro cyja mo mpaBaM 4eJOBEKa SICHO YCTAHOBJIEHO, YTO
noHsTHue "cemeitHas xu3Hb" B cT. 8 KonBeHuuu 1950 r. moppazymeBaeT CylecTBOBaHUE CEMEMHBIX
y3 MEXAy KEHAThIMU WM HeXeHaTbIMU napTHepamu. [Io MmHeHnto EBponeiickoro cyzaa mo npasam
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4eJI0OBEKA, YKa3aHHas CBS3b TaKXKe JOJDKHA MMETh MECTO MEXIY POOUTENAMHU M JAETbMH, a TaKXKe
WHBIMH POJCTBEHHUKAMHU.

B pemenun ot 21 nmexabps 2006 r. mo nmemy baprux nportuB Poccuiickoit ®enepanuun
EBponeiickuii Cyq 1O IpaBaM 4YeJIOBEKAa OTMETHI, YTO 3asABUTENNb U €r0 POJUTENH IPOKUBAIH
OTJENbHO MO0 MeHblield mepe ¢ 1997 r., xorna onu mnepeexanu B I'epmanuto. Ero mpecrapensie
POIMTENN HE OTHOCSTCS K €ro OCHOBHOM cembe. IIpu 3ToM He ObLIO J0Ka3aHO, YTO OHM SIBISIOTCS
3aBUCHMBIMU WICHAMM €r0 CeMbU. EBpOINECHCKUI Cyx II0 IIpaBaM 4YeEJIOBEKa CYEJ, 4YTO JOBOJBI
3agBUTENSA O CYHUICCTBOBAHMM CEMEHWHOM >KM3HM MEKIYy HMMM HEIOCTATOYHO JOKa3aHbl U B HUX
HENb3sl OBITh YBEPEHHBIM, B CBSI3U C ITHM ajlo0a B 4acTW HapyUICHHsS B JAHHOM CiIydae CT. 8
KonBenmu 1950 r. Henpuemiema. AHajnoruyHasi MO3UIMSl BbICKazaHa EBporneiickum cyaom Mo
npaBaM dejoBeka B pemeHuH oT 5 ¢espans 2004 r. mo nenmy Bopcuna m Borpamuk mpotuB
Poccuiickoii denepanuu. 3asBUTEIBHULBI JKAJIOBAJIUCh HA TO, YTO BOCIPOU3BEICHUE HWMEHH U
M300paeHUsl UX JAENYLIKM Ha NUBHBIX OyThUIKaxX HapyllaeT NpaBO HAa YBAKEHUE YaCTHOM U
cemeitHol >xu3HH. [lpusHaBas sxanoOy Hempuemiemoii, EBpomeiickuii cyn mo mpaBam dYeloBeKa
yKazajl Take Ha JOCTAaTOYHO OTAAJICHHBIE CBSI3U MEXAY MPETEHIEHTaMHU U POACTBEHHUKOM. [IpaBo
HA YBAKECHUE TailHbl NEPENUCKU SBISIETCA OAHOM W3 rapaHTUH pealu3aluy IpaBa Ha yBa)KCHUE
YaCTHOM M CEMEHWHOM >XM3HH, 4TO CJIEAYeT M3 CYIIHOCTH 3TOr0 IIpaBa M HAa YTO YKAa3bIBAeT
HauMeHoBaHue cT. 8§ Kousenuuu 1950 r. B pemennn ot 21 siuBaps 1975 r. no neny ['onnep nporus
Coenmaennoro KoposerctBa EBponeiickuii cyn 1Mo mpaBaM 4enoBeka 0OOCHOBal BO3MOXKHYIO B
OTJENBHBIX CIy4yasX CBA3b pPAacCMaTpPUBAEMOro IpaBa C IMPAaBOM Ha CIPaBEJIMBOE CyaeOHOe
pa3buparenbCTBO, MOMYEPKHYB, 4TO IIEperucKa 3asBUTENsl C aJBOKAaTOM  SIBWJAch  Obl
IpeBapUTENbHBIM I1aroM K BO30YKICHUIO I'PaXJaHCKOIO Jeja, T. €. K OCYLIECTBICHMIO IpaBa,
3aKperuieHHoro B Jipyroit ctatke Konennuu 1950 ., a umenno B ct. 6. Kpome toro, EBponeiickuit
Cyl IO TpaBaM 4YEJIOBEKA HE MCKIIIOYAET, YTO OTrPAHMYEHHUE IIPaBa HA TallHy MEPENUCKUA MOXKET
MOBJIEYb 32 COOOW BMEIIATENbCTBO B OCYILECTBICHHE IIPaBa Y€JIOBEKa Ha yBa)KEHUE €ro JKUJIMINA
(pemenue EBpormeiickoro cyaa mo npaBam 4eioBeka oT 6 ceHTa0psa 1978 r. no neny Knacc nmpotus
I'epmanum). Kak ykassiBaer C. A. Haconos, cdepa neiictBus Hopmbl KonBenumu 1950 r.,
3aKpeIUIAIOLIEN TPaBO Ha TalHY MEPENUCKH, ONperensercs noaxoaoM EBpormelickoro cyna Imo
IpaBaM 4YeJIOBEKa K TOJIKOBAaHMIO TEPMHHOB "KOppecHmoHJeHIusA", "BMEIIaTelIbCTBO CO CTOPOHBI
rOCYy/IapCTBEHHBIX OPraHoB" B OCYLIECTBJIIEHHME 3TOrO IIpaBa, a TakXke TepmMuHa 'keprBa
BMEIIaTeIbCTBA B paccMaTpuBaemoe IMpaBo. llepBoHauanbHO TEepMUH "KOppecHmoHIeHIUs"
ToJIKOBaJICs EBponelickuM Cy1oM 1o IpaBaM 4ejloBeKa B KOHTEKCTe OYKBAJIbHOTO CMbICIIA, O3HAYas
OTIpaBKy cooOlIeHusl B BUJe nuchbma. B ocobom mHeHun cyapu capa Jxepanpaa dunmMopuca no
neny T'onnep mporuB Coenunennoro KoponesctBa (pemenue EBpomeiickoro cyma mo mpaBam
yenoBeka oT 21 sHBapst 1975 r.) O6bu1a BeIpakeHa CyTh TaKOW MPaBOBOM MO3UIIMH, 3aKIH0YAIOIIAsICS
B TOM, YTO TepMUH "KoppecmoHaeHUus" 0003Ha4aeT MUCHBMEHHYIO KOPPECHOHEHIIHIO,
BKJIIOUYAIOIIYI0, BO3MOXXHO, TeJerpaMMmbl WJIH COOOIEHUS TIO0 TeJeKCY, HO HE YCTHYIO
KOMMYHHKAIIMIO OT YelloBeKa K YeJIOBeKY IO Tele(OHY MM MPH MOMOIIM 3HAKOB JTMOO CHUTHAJIOB.
Opnaxo B pemenun EBporieiickoro cya no mpaBam uenoBeka oT 6 centsopsa 1978 r. no geny Kiace
npotuB I'epmanuu EBpomnelickuil cyll 1O IpaBaM 4YeJIOBEKAa BIIEPBbIE Jall PACIIMPUTEIBHOE
TOJIKOBAHHE TEPMHHA "KOPPECHOHJEHIUS", OTMETUB, YTO, XOTS TelIePOHHbIE pa3rOBOPHI KOHKPETHO
He ykaszaHbl B II. 1 cr. 8 KouBeHuuu 1950 r., Takue pa3sroBopbl BXOAST B IOHATHE "NMUYHAs )KU3HB" U
"KOppeCcnoHIeHIHs", KOTOPBIE 3Ta CTaThs COAEPKUT. B manpHelmeM EBpornelickuil cya o mpaBam
yeJIoBeKa ellle 0oJiee pacIiipuil TOJIKOBaHHE TEPMUHA "KOPPECTIOHCHIINA" B CBOMX PEIICHUSX.

13.Amnnementauusi Hopm EBponeiickoii KoHBeHuMH mo 3amure mpaB U OCHOBHBIX
¢B000/ B POCCUIICKOI TPaBOBOM cUCTEMe.
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C BBenenueM B faeiictBue B 1993 roxy HoBoit Koncturymmuu Poccuiickoit deneparyu ObLiu
3aKpeIuIeHbl MPUHIUNHMATIGHO HOBBIE HOPMBI, TapaHTHPYIOIIME OOecleYeHue 3alluThl IpaB
4eJI0BEKa B Poccun.http://www.yurclub.ru/docs/pravo/1303/2.html - fnl Muorue

KOHCTUTYIIUOHHBIC IOJIOKEHHS, 3aKPENUBIINE MPABOBOM CTATyC YEJIOBEKAa M TPaKJaHWHA, ObUIH
pa3BEpHYTHI B MOCIEAYIOMIEM B (eiepaaIbHOM 3aKOHOAATENbCTBE, HO HEMAJIO M3 3THUX IOJIOKEHHUH
eule HYXIAeTCs B NAJbHEWINEH NeTaNM3aluyd W Pa3sBUTUM B TEKYLIEM POCCUICKOW IIPaBOBOU
cucreMe. B nocnennue roasl npuHuMaeMsle B Pocculickon ®denepanuu 3aKOHOJATEIIBHBIC AKTHI,
KaK IIPaBUJIO, IPOXOAAT SKCIEPTU3Y C YIETOM UX COOTBETCTBUS MEXKIYHAPOAHOMY U €BPOIECHCKOMY
MpaBy, U B YaCTHOCTH, HOpMaM EBpONENCKON KOHBEHIIMU O 3alIUTE MPAB YEJIOBEKA U OCHOBHBIX
cobox.http://www.yurclub.ru/docs/pravo/1303/2.html - fn2

IIpn paccmoTpeHuMm BOIpOca O COOTBETCTBUHM POCCHMCKOTO 3aKOHOJATENbCTBA HOPMam
EBporneiickoil KOHBEHIIUM O 3allIMTE MpaB YEJIOBEKAa U OCHOBHBIX CBOOOJ HEOOXOJWMO YUUTHIBATH
cyneOHyr mpakTuky EBpomeiickoro cyaa 1o mpaBaM 4YellOBeKa, TaK Kak EBponeickuii cyn
NEHCTBYeT B paMKax EBpOMeEicKoil KOHBEHIIMM O 3aIMTE MPaB YeJIOBEKa M OCHOBHBIX CBOOOT M B
CBOUX peueHusax JlaeT TOJIKOBAaHHE HOpMam YKa3aHHOM Konsennumn.
ConocraBnenue npaBoBbix HOpM Konctutyuum Poccuiickoit ®@enepauuu, psaa ¢eaepaibHbIX
KOHCTUTYIIMOHHBIX ¥  (peepasbHBIX 3aKOHOB, 3AIIMIIAIONIMX MpaBa 4eJIOBEKa, JAPYruxX
3aKOHOAATENbHBIX akTOB Pocculiicko denepanun n EBponeickold KOHBEHIMM O 3allUTE IIpaB
YyeJloBEeKa U OCHOBHBIX CB00OA, pemieHuil EBporelickoro cyna mo mnpaBaM 4YeIOBEeKa, HEKOTOPBIX
Ipyrux TmpaBoBbIX akToB CoBera EBpombl [1al0T OCHOBaHUE YTBEPXkKAATh, UYTO POCCHIICKOE
3aKOHOJATENIbCTBO YK€ BO MHOI'OM COOTBETCTBYET EBPOIIEHCKMM CTaHIapTaM B 3TOi cdepe.
OpHako 3TOT MPOLECC ellle AAJIEKO HE 3aBEepIICH.

B oroit cBs3m, 1enecooOpa3HO MpoaHATM3UPOBATH TMPOLECC HUMIUIEMEHTAIMA HOPM
EBporieiickoii KOHBEHIIMM O 3aIATE MpaB YeJOBEKa M peleHui EBporneickoro cyma mo mpaBam
YyeJIoBeKa B MpaBoBYIO cucteMy Poccuiickoit deneparuu B CBI3U ¢ HEOOXOIUMOCTBIO JTaTbHEHIIIETO
COBEpIIEHCTBOBAHUSA POCCUMCKOIO 3aKOHOJATEeNIbCTBA B OO0JIACTH 3alllUTHl TpaB 4YelloBeKa U
OCHOBHBIX CBOOO/I.

Crnenyer oTMeTUTh, 4YTO emle 3amoaro a0 BerymieHus Poccum B CoBer EBpomnsl u
patudukanuu EBponeiickoil KOHBEHIIMM O 3alUTe MpaB YeJ0BeKa U OCHOBHBIX cB000, ¢ 1992 roga
Poccuiickas ®denepanus npuHUMana y4acTHe B pa3jIMUHBIX HalpaBieHUSAX JearenbHocTH CoBera
EBponbl, MOAKIIOYMIACH K BBITOJHEHUIO MEKIIPABUTEIBCTBEHHBIX IPOTpaMM  B3aWMHOIO
COTpYJIHUYECTBA M COJECHCTBUS, B YAaCTHOCTH, B OO0JIaCTH MpaBOBBIX pedopm, 3amMTHI paB
YEJIOBEKa, C LENbI0 MPUBEICHUS OTEYECTBEHHOTO 3aKOHOJATEIbCTBA B COOTBETCTBHE C HOPMaMH
€BPOIENCKOro MHCTUTYTA 3alllUThI IPaB YeJIoBEKa U OCHOBHBIX cBOOOJ. Haunnas ¢ sToro nepuona
BaKHEUIIINE MOJI0KeHHsT EBponeiickoit KOHBEHITUU O 3alIUTe MpaB YeI0OBEKa U OCHOBHBIX CBOOO U
pemienust EBponeiickoro cya no npaBaM 4e€lIOBEKa CTAIM HAXOJUTh CBOE OTPAKEHUE B PA3IUUHBIX

3aKOHOAATCJIIbHBIX aKTaX, BCTYIIMBIINX B CHUIIY B HaIeu CTpaHcC.
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Tak, Poccuiickas ®Denepanus parudunmpoBana «KOHBEHIMIO O 3allUTe MPaB YEIOBEKa H
OCHOBHBIX cB0OOI» OT 4 HOa0ps 1950 roma ¢ u3MeHeHUsIMHU, BHeCEHHbIMH [IpoTokonamu Kk Hei
®enepanbHbIM 3akoHOM «O patudukanuu EBporeiickoli KOHBEHIIMM O 3allUTe MpaB YelIOBeKa U
OCHOBHBbIX cBoOOox u IIporokomoB k Hei» or 30 wmapra 1998 roma  Ne54-
@3.http://www.yurclub.ru/docs/pravo/1303/2.html - fn4

C momenTa parudukanuu Poccuiickoit denepanueii EBpornelickoil KOHBEHIIMU O 3alUTE MPaB

YeJ0BeKa M OCHOBHBIX CB0OOJ H [IpOTOKONOB K HEH, a Takke NMPU3HAHHS B IMOJHOM OOBEME
IOpUCIUKIMY EBporelckoro cyaa 1o mpasaM 4elIOBeKa, HOPMbI JaHHOM KOHBEHLIMM M PEIICHMS
EBpomneiickoro cyna mo mpaBaM 4YeloBeKa 00pa3yloT HEOThEMIIEMYIO COCTaBHYIO YacTb MPABOBOM
cucreMbl Poccniickonn denepanuy U MMEKOT NMPUOPUTET IIEPe]l BHYTPEHHUM 3aKOHOJATEIbCTBOM,
Tak Kak ¢ npunatueM Konctutynuum Poccuiickoit ®@enepaunuu B 1993 rony ObLiv BHECEHBI OYEHb
Ba)KHbIE U3MEHEHUS B 110J1X0/1 Poccru K BBIIIOJHEHUIO MEXTYHAPOIHBIX 0043aTEIBCTB U IPABOBOMY
peXUMY MEXITYHApOAHbBIX 10roBopoB. CornacHo cT. 15 1. 4 Konctutynuu Poccuiickoit @enepanuu
«0Omenpu3HaHHbIC MPUHIMIIEI U HOPMBI MEXIYHAPOJHOTO TpaBa M MEXIYHAPOIHBIE JTOTOBOPHI
Poccniickoit  ®@enepauuu  SBISAIOTCA  COCTaBHOM 4YacThIO €€ IIPaBOBOM cuCTeMbl. Ecim
MEXIYHApOAHBIM JoroBopom Poccuiickoii @enepanuy YCTaHOBJIEHBl HMHBIE IIpaBWiIa 4YeM
IPEyCMOTPEHHBIE 3aKOHOM, TO TPUMEHSIOTCS IMpaBUiIa MEXKIYyHApOIHOTro J0roBopax.[5] Takum
0o0pa3oM, Ha KOHCTUTYLIHOHHOM YPOBHE BIEpBbIE ObUI NMPU3HAH IPUHLHUI, B COOTBETCTBUHU C
KOTOpPOM BCE€ MEXIyHapoHble 10roBopbl Poccuiickoit @enepanuu, paTUQUIMPOBAHHBIE TOJKHBIM
00pa3oM W BBEJICHHBIE B JICMCTBUE, CTAHOBSITCS COCTABHOW YacThiO HAIMOHAJIBHOW MPaBOBOM
CUCTEMBl W Ul D3TOro He TpelOyercsd TMPUHATUS KAKUX-TUOO JOIMOJIHUTENbHBIX AaKTOB
VMILJIEMEHTALIAH.

VYuuThIBas ONBIT MEXIYHAapOAHOIO COTPYAHHYECTBA B MPaBOBOM cdepe, a Takke MHEHHE
EBpomeiickoro cyga mo mpaBaM uUeJOBEKa, CIEAyeT NpH3HaTh, 4yTO HambOosee >(PPEeKTUBHBIM
CPEACTBOM ISl pealM3aluy TOJIOKEHU EBpOmeicKoil KOHBEHIMM O 3alluTe IpaB 4YeJIOBEKa U
OCHOBHBIX CBOOOJ| SIBJISIETCSI MX HHKOPIOpalMs B POCCHMCKYIO MPAaBOBYIO CHUCTEMY, TO €CTb
HEIOCPEICTBEHHOE BKIIFOYEHHE €BPONEHCKUX IPABOBBIX HOPM BO BHYTPUIOCYJAPCTBEHHBIE AKTHI.
BxiroueHne MeXIyHapOAHBIX U €BPOIIEHCKUX HOPM I10 ITPaBaM 4€JI0BEKA B POCCHMCKYIO ITPABOBYIO
CHUCTEMY IPOUCXOAUT KAaK B BHJE HEMOCPEICTBEHHOTO BHEJIPEHUS MX B OTACIBHBIC MOJIOXKEHUS
Koncturynuu Poccuiickoit @enepanum, KOHCTUTYLIMOHHBIE U (hefiepaabHble 3aKOHbI, TAK U IyTeM
MOJAMUCAHUS M paTUUKALMK Halled CTPaHOM MeXAYHapOIHBIX KOHBEHIIMH, COTJIallleHudl Hu
JIOTOBOPOB, KOTOPBIE COAEPIKAT TAKHE HOPMBI.

OnHako Mpu NPUMEHEHUM EBPOINEHCKOro OIbITa B OPraHM3allid 3allUThl MIPaB YEIOBEKa
Poccust omkHa y4uTBIBaTH CBOM HAllMOHAJIbHBIE OCOOCHHOCTH M MHTEPECHl, U B TO XK€ BpeMs
coueTaTh UX C HHTEPECAMH JPYTHUX CTPaH.

B cBs3u ¢ patudukanuerr EBporeiickoii KOHBEHIIMN O 3alIMTE TPaB YEIOBEKa M OCHOBHBIX

cBOOON W pemieHu EBporelickoro cyaa mo mpaBaM 4ejoBEKa, B POCCHUCKOW MPaBOBOM CHCTEME
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pacUIMpUIIOCh MPEACTABICHUE O MPaBax yYeloBeKa. B 3TO moHsATHe ObLTH BKJIIOYEHBI €BpOICCKHe
[IPABOBBIE HOPMbI M NPHUHLHUIIBI, OTPAKAIOLIUE >KM3HEHHO HEOOXOAMMBIE INpaBa U OCHOBHbBIE
CBOOO/IBI YETIOBEKA, MX IOPUINYECKUE TapaHTHH.

Hecmotpss Ha 1O, uto eme a0 paruduxanuu EBpomelckoil KOHBEHIMM W TMPUHSATHS
opucaukiu - EBporelickoro cyga Mo mpaBaM  4eJIOBEKa POCCHUUCKUMH  BJIACTSIMU  ObLIM
HOPEIIPUHTH JEHCTBUS MO WHKOPHOpAaLMHM €BPONEMCKUX CTaHJApTOB 3allUTHI IIpaB 4YEJIOBEKA B
npaBoByro cucreMy Poccuiickoit @enepauuu, A0 HACTOSLIET0O BPEMEHM B POCCUHACKOM
3aKOHOJIaTEJIbCTBE CYIIECTBYIOT CEPHE3HBIE PA3HOIIACUS C HOpMaMu EBpOINENCKOW KOHBEHIMU O
3alUTe MpaB YeloBeKa U OCHOBHBIX CBOOOJ M pemieHuil EBponelickoro cyaa mo mpaBam 4ejloBeKa.
Tem He MeHee, Ha CErOJHSALIHUM JI€Hb MOXHO YTBEpXkJAaTh, YTO 3aKOHOTBOPYECKUMHU OpraHaMH
Poccuiickoit ®enepanmu ObuTa TIpoOJENIaHa Cepbe3Hass padoTa MO TPUBEICHUIO POCCHHCKOTO
3aKOHOJIATENIbCTBA B COOTBETCTBHE C HOPMaMHU €BPONEHCKOro IpaBa B OOJACTH 3aIIUTHI MPaB
YeJ0BeKa.

Tak, B LeNsX HpPUBENEHUS POCCHUIICKOTO 3aKOHOJATENIbCTBA B COOTBETCTBHE C HOpPMaMH
EBporneiickoii KOHBEHIIMH O 3allMTE [IpaB YeJIOBEKa U OCHOBHBIX cBOOO U pemieHuit EBpomnelickoro
cyla IO IpaBaM 4YeJOBEKa TPYIION M3BECTHBIX OTEUECTBEHHBIX IOPUCTOB — MEKIYHApPOJHUKOB,
JOKTOPOM IOpHIMYECKUX Hayk, mpodeccopom HO.M. KomocoBbM, JOKTOPOM IOPUAMYECKHX HAYK,
npodeccopom JI.M. DHTHUHBIM, TOKTOPOM IOpUANYECKUX Hayk, mpodeccopom WU.JI. IleTpyxuHbiM u
JIOKTOPOM OpHUJIMYECKUX HAYK, ITpodeccopoM, cyabel EBpomneiickoro cyaa mo npaBaM yeinoBeKa OT
Poccuiickoit @enepannu A.M. KoBnepom u apyrumu, Obuta pOBEICHA 3HAUMUTENbHAs padoTa mo
COIOCTABJICHUIO HAI[MOHAIBHOI'O 3aKOHOJATENIbCTBA M MPAKTUKH C MPUHIMIIAMUA U CTaHJIapTaMu
Cogera EBponsl Ha 6a3e UucTuTyTa EBponeiickoro npaa MI'MMO(y) u UucTuTyTa rocynapcrsa u
npaBa PAH B pamkax Ilporpammsl cotpyauuuectBa Cosera EBponsl, EBponeiickoii Komuccuu u
Poccuiickoit @enepanuu.

Cpenu NpUHIUIIOB, KOTOPbIE BOCIIPOU3BOAAT MEXAYHAPOAHbIE U €BPOINEHCKHE CTaHAApThl U
UMEIOT 0c0o00€ 3HaueHHe U1 Halled MpaBONPUMEHHUTEIbHOW mpakTHKu, B OOmei dvactu
VYronosHoro konekca PO ciaexyer Beiaenuts npuHIun rymadusma (ct. 7 YK P®). ConepxatenbHo,
TYMaHU3M TIPOSIBIIIETCS B OOBEIMHEHUH [JIBYX Hauald: oOecrieueHuu O€30MacHOCTH YJICHOB
oOmiecTBa OT MPECTYNHBIX MOCATATEIbLCTB U B OJHOBPEMEHHOM 0O€CIEYeHHH T'YMaHHOTO U
CIIPaBeJIMBOTO YTOJIOBHOTO HaKa3aHUs JIMIIAM, IPECTYMHUBIINUM 3aKOH.

B MexayHapogHOM ImpaBe MPOYHO YTBEPAWJICS TNPUHLUI YrOJOBHOMW OTBETCTBEHHOCTH
(bu3NYECKUX JIMI, BAHOBHBIX B COBEPUICHUHM MEXIYHAPOJHBIX MpecTyIUieHui. Tak, B YTOoJI0BHOM
kogekce P® ycraHaBnuBaeTcsi YroJIOBHas OTBETCTBEHHOCTh 3a: IUIAHMPOBAHHE, IOATOTOBKY
pa3Bs3bIBaHMS WM BeAeHUE arpeccuBHON BoOWHBI (cT. 335 YK P®); myOnmuuHble NPHU3BIBBI K
arpeccuBHoi BoiHE (cT. 354 YK P®); nmpou3BoACTBO WM PaclpOCTpPaHEHUSI OPYKHsI MacCOBOTO
nopaxkeHus (ct. 355 YK P®); npumenenus 3anpenieHHbIX CPeJCTB U METOJ0B BEICHUS BOWHBEI (CT.
356 YK P®); renoumn (ct. 357 YK P®); sxorug (ct. 350 YK P®); naemunuectso (c1. 359 YK PD);
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HalaJeHNUE Ha JIML WIK YUPEXKACHUS, KOTOPbIE MOJIB3YIOTCS MEXAYHAapoaHO! 3amuToil (cT. 360 YK
P®).http://www.yurclub.ru/docs/pravo/1303/2.html - fn26

Takum o6pa30M, MOKHO CACJIATh BBIBO/, UYTO B EJIOM OCHOBHBIC MCKAYHAPOJAHBIC CTAHAAPThI

B 00JIaCTH 3aIlMTHI IIPaB YEJIOBEKa, a B YaCTHOCTH, HOPMbI EBponeiickoli KOHBEHIIMH O 3allIUTe TpaB
YeJI0BEKa M OCHOBHBIX CBOOOJ M CyaeOHOW mpakTHKU EBpomeiickoro cyaa mo mpaBaM YeJOBEKa,
HallUIM CBOE OTPAKEHHUE B HOBOM YTO0JIOBHOM Kojekce Poccuiickoit denepanuu.

OpHako, HepeleHHbIM B 3aKOHOJATEIBHOM IUIaHE MOKa ocraercs s Poccum Bompoc o
BBEJICHUM MOpATOpUsl Ha IPUMEHEHMs CMEPTHOM Ka3HM U €€ OTMEHbl B CTpaHe, 4YTO HeE
cooTBeTcTBYeT TpeboBaHusaM cT. 1 [Iporokoma Ne 6 k EBponeiickoil KOHBEHIIMM O 3aIlUTE MpaB
YeoBeKa M OCHOBHBIX cB00O: «CMepTHas Ka3Hb OTMeHsieTcsa. HUKTO He MOXeT ObITh MPUTOBOPEH
K CMEPTHOM Ka3HM WM Ka3HEH.

B ampene 1998 roma mepen D'ocymapcrBennoit Jlymoit Poccuiickoii ®eneparuu  ObLT
IIOCTaBJIEH BONPOC 00 OTMEHEH CMEPTHOM Ka3HHU, OJIHAKO 3akoHomNpoekT lIpesunenta Poccuiickoit
®denepaunn OBLT OTBEPrHYT 176 roJIoCamMu MIPOTHUB
75.http://www.yurclub.ru/docs/pravo/1303/2.html - fn30 6 aBrycra 1999 roma IlpaButenbcTBO

Poccuiickoit ®enepanunu euie pas npeacrasuiio I[Iporokon Ne 6 EBponeiickoii KOHBEHIIUN O 3alUTE
IIpaB YE€JI0BEKA U OCHOBHBIX cBOOOA JuIsl patudukanuu B ['ocynapcTBeHHyto Jlymy, KOTOpBIM Takxke
He ObUI IPUHSIT.

[ToznHee sTa mpobiema OblIa peleHa caMbiM HEOXKHIaHHBIM o0pa3zoM. B despane 1999 roma
Koncturynumonnsiii Cyn Poccuiickoit ®denepanyn BbIHEC PELIEHHME O TOM, YTO JAJIsi BBIHECEHUS
IpUroBopa  NPUMEHEHUS  CMEPTHOM  Ka3HM  OOBHMHSAEMOTO  JODKEH  CYyAUTh  CYA
npucsokHbiX.] Koncrurynmonnsiit Cyn Poccuiickoit @eneparyn 0co00 MOAYSPKHYI, YTO TaM, TIC
HET BO3MOKHOCTH MPOBEAEHUS CyAeOHOro 3acefaHMsl C y4acTHEM IPHUCSDKHBIX, HE MOXKET OBITh
BBIHECEH CMEPTHBIM mpuroBop. To, UYTO 3aMBIIUIUIOCH KaK IEPEXOJHOE IMOJIOKEHHUE, B
JEHCTBUTENBHOCTH OKa3aJoCh IOCTOSHHBIM OTPaHMYEHUEM MU, CIIEJJOBATEIbHO, IPOTHBOPEUMIIO
cratbe 19 «paBeHCTBO mepesa 3aKOHOM», 4acTu 2 ctaThu 20 «IIpaBO HA )KU3HB» U 4acTh | ctaTeu 46
«cynebHas 3amura npaB» Konctutynun Poccuiickoit deneparumn.

Hecmotpst Ha TO, 4TO BO3MOXKHOCTh OTMEHBI CMEPTHOW Ka3HU BBI3BIBAET HEOJHO3HAYHOE, a
MOpoM H PE3KOoe OCYXKIEHHUE OOIecCTBEeHHOCTH, Poccuiickoit @Deaepannu HEOOXOIUMO
3aKOHOJATEIBHO YPETyJIHpPOBaTh JaHHBIA BOMPOC, BO3MOKHO MyTEM MPHU3HAHUS OTMEHBI CMEPTHON
Ka3HU, Tak kak Poccuiickas @enepauuu mpuHsula Ha ceOsd 00sA3aTeNbCTBO PaTUPHUIMPOBATDH
[Tporoxon Ne 6 EBponeiickoil KOHBEHLIMU O 3alIUTE IPaB YeJIOBEKa M OCHOBHBIX CBOOOJ, KOTOPHIH
OTMEHSET IpUMEHEHNE CMEpPTHOI Ka3HU B MHUpPHOE BpeMsl.
Cnenyer ormetuth, 4yTo KoHcTuTymusa Poccuiickoit ®enepauuu B oTiauuue oT EBponerckoit
KOHBEHIIMM O 3all[UTE TPaB YEIOBEKa M OCHOBHBIX CBO0OOA (M. 2 CT. 2) HE COAEPNKHUT UYETKOTO

[IOJIOKEHUS 00 «a0COIFOTHO HEOOXOMUMBIX) OCHOBAHUAX JIUIIIEHUS KU3HU.
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B pamkax nmpuBeAcHHMs B COOTBETCTBHUE POCCHMCKOrO 3aKOHOAATEIbCTBA HOPMaM
EBporielickoii KOHBEHIIMM O 3alllUTe TpaB YeJIOBEKAa W OCHOBHBIX CBOOOJ U pEIICHUSM
EBpomneiickoro cyaa 1o npaBam 4eJloBeKa B LIEIbIN Pl POCCUMCKUX HOPMATUBHO-IIPABOBBIX aKTOB,
pErIaMEHTHPYIOLINX IpaBa M OOSM3aHHOCTH BOEHHOCIY)KAIMX, ObUIM BHECEHbI H3MEHEHUS W
JIOTIOTHEHHUS, U TaKKe IIPUHSITHI HOBBIE (benepanbHbIe 3aKOHBI.
Iloxseprieecss paHee KPUTHUKE CO CTOPOHBI MEKIYHApOIHBIX JKCIIEPTOB IIPAaBOBOE IIOJIOKECHHE
POCCHICKHX BOECHHOCIIYXKAIMX B HACTOSIEE BPEMs B LIEJIOM OTBEYACT €BPOIECHCKUM CTaHIapTaM,
3aKpEIUICHHBIM B TOM 4HCJI€ B EBpONEHCKON KOHBEHLIMM O 3aIUTE MPAB YEIOBEKA U OCHOBHBIX
cBobon. Bcero 3a mociemnee Bpems Obuto mpuHATO CBbimie 300 HOPMAaTHUBHBIX aKTOB,
PEerIaMEHTUPYIOIIUX IIPaBOBOE IIOJIOXKEHUE BOCHHOCITYKalUX.
OcHOBHBIE TOJIOKEHMSI ATUX [TPABOBBIX HOBEJLJ BOILIU B HOBbIE (hefiepaibHble 3aKOHbL: «O craTtyce
BOCHHOCTYXaIux», «O BOMHCKOU 00513aHHOCTH u BOCHHOU ciyxx0e»,
http://www.yurclub.ru/docs/pravo/1303/2.html - fn33«006 o0O6s3aTeIBHOM TOCYIAPCTBEHHOM

CTpaxOBaHWM KU3HU U 3JI0pPOBbS BOEHHOCIYXAIIMX, T'PaKJaH, MPU3BaHHBIX HA BOEHHBIE COOpBHI,
JIML PAJOBOrO M HA4aJIbCTBYIOIIETO COCTaBa OPraHOB BHYTpeHHHUX Jen Poccuiickonn denepanuu u
COTPYAHUKOB (hefiepabHBIX OpPraHOB HAJIOTOBOW moiumum». B YromoBHoM komekce Poccuiickoii
@enepaliii  MPEAyCMOTPEHA YTOJIOBHAs OTBETCTBEHHOCTb 3a «HApPYIIEHHWE YCTAaBHBIX IPAaBUII
B3aMMOOTHOUIEHUH MEXIy BOEHHOCTYXXAIlUMHU TpPU OTCYTCTBUM MEXKIYy HUMHU OTHOUIECHUH
NOJYMHEHHOCTH, CBSI3aHHOE€ C YHM)KEHMEM 4YEeCTH M JOCTOMHCTBA WIM H3/EBaTeIbCTBOM HaJl
MOTEpNEeBIIMM  JTHOO compsbkeHHOe ¢ Hacwiuem» (c1.335 VYK P®), 3a ockopOienue
BoeHHocyxamiero (cr.336 YK P®) u npyrue HapymieHus ero mnpas.

Bmecre ¢ TemM MHOrue mnpaBOBbIe HOPMbBI B YacTHU MPOXOXKJIEHUS TpakJaHAMH BOEHHOM
CIIy’)KObl, OCOOCHHO B BOIIpPOCaxX 3alUThl XU3HU U 3/0pPOBbS BOECHHOCIYKALIUX, WX JHMYHOU
0e30macHOCTH HE peanusyrorcs Ha MIPaKTHKE.
VYkazom Ilpesunenta Poccuiickoit deneparum ot 30 uronst 2002 roga «O BHECEHUU M3MEHEHUN B
obmeBonHckue yctaBbl Boopyxkennsix Cun Poccuiickoit @enepammmy ¢ 1 urons 2002 rona BHECEH
psa u3MeHeHu B JluciMIIMHapHbIN ycTaB v Y cTaB TapHU30HHON U KapayJbHOMU CITYXKO.

C BHecenneM n3MeHeHHd B JlucnummHapHsiid ycras ¢ | nronst 2002 roa BOEHHOCTYKaIlAn
MOKET OBITh apecTOBaH B AMCUMILUIMHAPHOM TMOPSIKE TOJBKO MO CyneOHOMY pEIIeHHIO, YTO
MOJTHOCTBIO COOTBETCTBYET HOpMaMm EBponeickoil KOHBEHIMH O 3alluTe MpaB YeIOBEKa H
OCHOBHBIX CBOOO/I.

B cootBercTtBUM ¢ TpebGoBaHusMH EBpomneiickoll KOHBEHLMH O 3allUTe IpaB uejoBeKa U
OCHOBHBIX cBOOOJI U pemieHnid EBpomneiickoro cyaa no npasam 4enoBeka, B 4acTHOCTH [IpoTokosoB
4 (ct.4) u 7 (cr.1) x KorBennuu («3anpeT KOJUICKTUBHON BBICBUIKH HHOCTPAHIIEBY, «IIPOIEAYPHBIC
rapaHTHUHU B Clly4yae BBICBIIKM MHOCTPAHLEBY» U JIpyrue) ObUIo Oosiee YETKO OIPEENICHO MOJI0KEHUE
MHOCTPaHHBIX TPaXJaH C YYETOM HOBBIX BHEIIHENOJUTUYECKUX M MEXIYHAPOIHO-IIPABOBBIX

daktopoB ¢ npuasaTHEM DenepanbpHOro 3akoHa Poccuiickoit deaepannn «O MpaBOBOM IMOJI0KESHUH
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WHOCTpaHHBIX TpaXkaaH B Poccuiickoit deneparuuyhttp://www.yurclub.ru/docs/pravo/1303/2.html -
fn46.

MHorue mpaBa, CIOCOOCTBYIOIIME JyXOBHOH, TOJIMTHYECKOH, COIMOKYJIBTYpPHOH,

po(heCcCHOHATTLHOM U APYTro¥ CONMATBHOM caMOpeaTu3allii YeIoBeKa: CB000/ a MBICIIH, COBECTH H
BEPOMCIIOBEIaHUs; CBOOOAA BBIPAXEHUS MHEHUS; cBOOOAa COOpaHWil WM accouMaiuii; mpaBo Ha
CBOOOIHBIC BBHIOOPHI: MPAaBO HA TPYA; NMPaBO Ha 0Opa3oBaHUE U JIPYTUE, - 3a IMOCICTHUE TOJIBI
JIOCTaTOYHO YETKO OMNPENEIICHBI B POCCUICKOM 3aKOHOJIATEJIbCTBE B COOTBETCTBUM C EBpOIEHCKON
KOHBEHLIMEH O 3aIiuTe IpaB 4YeJlOBEeKAa M OCHOBHBIX CBOOOJ M €BPOIEHCKUMH IPABOBBIMU
CTaH/apTaMH B LIEJIOM.

Ilocne Bcrymnenust Poccuiickoit ®epepanuu B CoBer EBponbl ¢ yd4eToM Ba)KHEHMIINX
noJyio>keHni EBporneiickoli KOHBEHIIMM O 3aIUTE MPaB YeIOBEKa U OCHOBHBIX CBOOOJ, KacatoLIUXCs
BBIIIIE HA3BaHHBIX IPaB, ObUTH MPHHATHI TAKHE ONPEEIISIONINE IPABOBBIC aKThI, Kak | paXkaaHCKuit
konekc Poccuiickoit Menepanyu (yacts BTopas) ot 26 siuBaps 1996 roxa Ne 114-D3], penepanbHbie
3akoHbl: «O 3aHsTOCTH HaceneHus B Poccuiickoit @enepauun» ot 19 anpens 1991 rona Ne 1032-1,
«O mpodeccnoHaIbHBIX COI03aX, X MpaBax M TapaHTHAX JIesATenbHOCTH» OT 12 suBaps 1996 rona
Nel10-D3[, «O cB0OOIE COBECTH U PEIIMTUO3HBIX 00BEIUHEHUSIX» OT 26 ceHT0pst 1997 roma Ne 125-
@3, a Ttakke (enepanbHbIe 3aKOHBI, KOTOPBIE COJAEpXAaT OOIIME MPUHIUIBI OpraHU3alUN
n30MpaTeabHONW CUCTEMBI, TapAaHTUN U30UpATENIbHBIX MPaB rPaXKAaH U PETIAMEHTALUIO POBEICHUS
BbIOOPOB Ha BceX ypoBHsX: «OO0 OCHOBHBIX T'apaHTHUSAX M30MpaTENbHBIX IPaB U IIpaBa Ha y4yacTHE B
pedbepennyme rpaxnan Poccuiickoit ®epepanmn» ot 12 uions 2002 roma Ne 67-03, «O06
o0Oecrie4eHn KOHCTUTYLUMOHHBIX IpaB TrpaxjaaH Poccuiickoit ®enepauuu u30uparb U OBITH
M30paHHBIMU B OpPraHbl MECTHOTO caMOyIpaBieHus» oT 26 Hos0psa 1996 rona Ne 138-®3 u mHorHE
JpYTHU€e MPaBOBbIE aKTHI.

B nenom, Poccuiickas ®denepanus 3a nocienHue HECKOJIbKO JIET, C MOMEHTa paTu(UKaIIU
EBponeiickoi KOHBEHIIMM O 3alllMTe€ IIpaB 4YelIOBeKa M 110 HACTOsIIEEe BpeMs, IpoBena
KOJIOCCAJIbHYI0 paboTy MO MPUBEIACHUI0 POCCUHCKOIO 3aKOHOAATEIhCTBA B COOTBETCTBHUE C
HopMamu EBporelickoif KOHBEHLIMU O 3alUTe MpaB yeloBeKa U OCHOBHBIX CBOOOJ U pPEHICHUSIMU
EBporneiickoro cyaa mo npaBaM 4ejoBeKa, MIyTeM UMIUIEMEHTAIlMU 3TUX HOPM B 3aKOHOAATEILCTBO
Poccun u npuHATHS IecATKa HOBBIX OCHOBOIIOJNAraloNuX ¢eaepanbHbIX 3aKOHOB. TakuM o0pa3om,
Poccuiickas denepanny NpakTHUECKU MOJHOCTBIO BBINIOJIHAET B3AThle Ha ceOs 00s3aTenbCcTBA MpU
patudukanuu EBpornelickoll KOHBEHIIMM O 3alllUTe IpaB YeJIOBeKa M OCHOBHBIX CBOOOJ IO
MPUBEICHNI0O POCCUNUCKOIO 3aKOHOAATEIhCTBA B COOTBETCTBHE C OCHOBHBIMU €BPOINEHCKUMHU
CTaH/apTaMH 3alllUTHI [IPaB YeIOBEKa.

Tem He MeHee, CyIIECTBYIOT U IO HACTOSILEE BPEMS HEPA3PEIICHHBIC IPOTUBOPEYHS MEKAY
POCCHUICKHM 3aKOHOJATEILCTBOM W HOpMaMu EBpomnelcKoil KOHBEHIIMU O 3alIUTE MpaB YeloBEeKa 1
OCHOBHBIX CBOOOJ U MpeELEIEeHTHBIMH pellieHus EBpornelickoro cyaa mo npasam yenoBeka. Tak, 10

CHUX TIOp HE sICEH BONpPOC 00 OTMEHEe CMepTHOW Ka3HW B Poccuiickoit deneparuu, Tak Kak IpH
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patuduxanuu EBponeiickoii konBeHuuun Poccus o0s3amack B MOCIEACTBUM paTH(PUUIMPOBATH
[IpoToxkoin Ne 6, 3anpenaroiuii MpUMEHEHNE CMEPTHOM Ka3HH.

Taxxe, BA)KHO OTMETUTh, UYTO BBINIOJIHEHUE 00s3aTenbeTB Poccuiickoit Meneparuei, B3ITHIX
Ha ce0s ¢ parudukanueld EBponeiickoil KOHBEHIIMH O 3aIlMTE MPaB YeIOBEKa M OCHOBHBIX CBOOO,
TpeOyeT HE TOJIBKO IPUBEJIEHUS POCCHMCKOrO 3aKOHOJATENbCTBA B COOTBETCTBUE C HOpMaMu
KonBennuu u cynebHoil mpaktukoii EBpomeiickoro cyzna mo mpaBaM 4YejoOBeKa IMyTEM NPUHSTHS
COOTBETCTBYIOIIIMX 3aKOHOB, HO U COOJNIOJEHUS UX B TPABONPHUMEHUTEIHHONH IPAKTHKE.
Taxum obpazom, Poccus, sBnsisice wienom Cosera EBpomnbl, 10JKHA U JaliblIe PEINPUHUMATH BCE
HEOOXOJUMBIE MEphl 110 MPUBEACHHUIO POCCUICKOTO 3aKOHOJATENbCTBA B COOTBETCTBUE C
OCHOBHBIMH €BPOIICHCKUMH CTaHIapTaMH B chepe 3alIuThl MpaB YeIOBEKa M OCHOBHBIX CBOOOJ, B
YaCTHOCTH, ¢ HopMaMu EBponeiickoil KOHBEHLIMU O 3allUTE MpaB YEJOBEKa U OCHOBHBIX CBOOOM U
pemieHussMA  EBpomeiickoro cyna Io IIpaBaM 4YelOBEKa, B LeNAX Hpu3HaHus Poccuickon
Qenepail CO CTOPOHBI MEXKAYHAPOJHOTO M EBPOMNEHCKOro cooOmecTBa JAEMOKPATHIECKUM
rOCyJapCTBOM, KOTOPOE BBIMOJHSET B3ATHIE Ha Ce0sl MEXITyHApOIHBIE O00S3aTEIHCTBA M CTABHT

3alIUTy NPaB YEJIOBEKA [JIABHOM TrOCYAapCTBEHHOM 3a/1aueid.

14.Bansinue pemennii EBponeiickoro Cyaa Ha HalMOHAJIbHOE 3aKOHOAATEIbCTBO.

B oreuecTBeHHOl TpaBoBOi cucTeme, kak 0 ToM roopurcs B 4.4 cr.15 Koncturyuun PO,
JNEHCTBYIOT Takxke OOIIeNpU3HAHHBIE CTaHAAPTHI, MPUHATHIE B MEXIYHAapOJIHOM cooliiecTBe. B
YaCTHOCTH, co BcryruieHueM Poccutickoit deneparuu B 1996 1. B CoBer EBponsr anst Poccuun cramu
00s13aTeNbHBIMA TaKHE MEXIYHAPOIHO-TIPABOBbIE JOKYMEHTHI, kKak KOHBEHIMS O 3aliuTe MpaB
YeJloBeKa MW OCHOBHBIX cB00Oa oT 04 HosiOpst 1950 (manee - KoHBeHIusl) W mocienyromme
npoTokoibl K Hell. EBpornetickuii Cyn o mpaBam 4enoBeka ObuT 00pa3oBaH, B IENSIX 0OecrieueHus
coOroIeHns 00s3aTENBCTB, MPUHITHIX Ha ce0s rocyaapcTBaMu-ydactHukamu, B CtpacOypre. Cyn
paccMaTpuBaeT WHIUBUIYyaTbHBIE JKalo0bl U MeXrocynapcrBeHnbie nena. [lo mpocsbe Komurera
muHuctpoB Comera EBpombr Cyn MoOXeT Takke JdaBaTh KOHCYJIbTATUBHBIC 3aKJITIOUCHHS
OTHOCUTEJIBHO TOJIKOBAHUS IMOJOKEHUM EBpONENcKo KOHBEHUMH Wid [IpOTOKONOB K HEW.
TonkoBaHME W CMBICI MOJIOKEHHU 3TOTO OCHOBOIIOJATAIONIETO MEXKIYHAPOAHOTO JTIOKYMEHTa B
obyacTu TMpaB 4YeJIOBEeKa TAaKXKe BBISBIsAETCS EBpomeiickuM cyaoM mpH pa3pelieHud KOHKPETHBIX
XKamob Tpaxmad, (GopMuUpys LETyI0 CHUCTEMY KOHBEHIIMOHHBIX TMPEIEACHTOB, Pa3BUBAIOIINX M
nononusonmx Esponelickyto Konsenunuto. Epomneiickuii Cya mo mnpaBaM 4YellOBeKa BIIPABE
NPUHUMATh 3asBICHUS OT (U3HUYECKUX U IOPUIUYECKUX JIMIl, YbM KOHBEHIIMOHHBIC TIpaBa
HapylIeHbl TOCYAapCTBOM, MO/ FOPUCAUKIIMEN KOTOPOrO OH HaxXoAUTCA. EBponelickue rocygapcraa
JIOOPOBOJIBHO TTOAYMHIIIN Ce0s1 FOPUCTUKIINKA HE3aBUCUMOTO HATHAIIMOHATILHOTO Cy/1Ie0HOTO OpraHa,
UMEIOIIET0 TMpaBO MPUHUMATh IOPUINYECKH O0Os3aTeNbHbIE [UIsi HUX pemieHusa. JlaHHoe
oOcrosiTenscTBO OoTpaxkeHo B DenepanbHoM 3akoHe oT 30 mapra 1998 roga «O patudukanuu
KonBeHIuu o 3ammure mpaB 4YeIOBeKa W OCHOBHBIX CBOOOJ M IMPOTOKOJOB K HEW», B KOTOPOM
COJICPXKUTCSL 3asBJICHUE O TMpU3HAHUU oOs3aTenbHBIMH i Poccmiickoit denepanuu  Kak
IOPUCAUKIIMK EBpOIEecKkoro cyzaa mno mpasaM 4YeJIOBEKA, TaK U €ro peleHuil. B cooTBercTBUU CO
cratbeid 2 maHHOro 3akoHa Poccuiickas deneparnus npusHaer ipso facto m 0e3 crmeruanbHOTO
CorJIalIeHus: IOPUCAUKINIO EBporeiickoro cyna mo mpaBaM 4elloBeKa 00s3aTelbHON MO BOMPOCAM
TojkoBaHusd W npumMeHeHus: Kousenuuu u IIpotokosnoB k Heil. KoHBeHIMST BCTynuiaa B CHILY AJIst
Poccun 5 mas 1998 1., u ¢ 3TOro MOMEHTa €€ IpaBWia B 00sA3aTEILHOM IOPSJIKE JTOKHBI
YUHUTBIBATBCS poccuiickumu cynamu. Koucrurynumonsnsid Cyn P®  BhepBele cocnancs Ha
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nocranoBienust EBpomnetickoro Cyzaa mo mpaBaM 4eoBeKa B CBOEM MOCTAHOBJICHHH OT 23 HOSOpS
1999 Ne 16-I1 o nmeny o mpoBepKe KOHCTUTYIIMOHHOCTH a03aIieB TPEThEro U Y€TBEPTOro MyHKTa 3
crateu 27 DenepanbHoro 3akoHa «O cB0OOE COBECTH M PEIUTHO3HBIX O0BEIUHEHUSX» B CBSI3U C
xanobamu Penurnosznoro oOmiectBa Cuzereneit Merosel B ropoxae fIpociasie ¥ pelvruo3HOro
obbenuuenust «Xpucruanckas lLlepkoBb mpocnasnenus». EBponeiickum CyaoM HpHU3HaHBI yiKe
YeThIpe JKajaoObl, MOJAHHBIE O HApyIIEHWU cTated 9 (cBoOOJa MBICIM coBeCTH W penurum), 11
(cBoOoma cobpanuii u oObenuHeHHi) EBponeiickoii koHBeHmu Poccuiickoit ®deneparueii. 1o
Pemenue o nmpuemiemocTu xkano0bl Ne 18147/02 CaeHTonoruueckasi 1epKkoBb T. MOCKBBI U IpyTUX
npotuB Poccun ot 28 oxTs0ps 2004 rona, pemenue EBponeiickoro cyaa mo mpaBam 4YeiloBeKa OT
09.06.2005 o mpuemsiemoctu xkamod Ne Ne 76836/01 m 32782/03 Errenms Kumum, Aiinapa
CynranoBa u Caenronormyeckoil nepkBu r. Hmknekamcka mnporuB Poccun.), ykazaB, 4TO
nocTaHoBJIeHHs EBporieiickoro cya o mpaBam 4enoBeka ot 25 mast 1993 roga (Series A n0.260-A)
1 oT 26 cenTsa0ps 1996 roga (Reports of Judgments and Decisions, 1996-1V), pa3bacHAIOT XapakTep
U MacmrTabd o00s3aTeNnbCTB IOCYAAapCTBA, BHITEKAIOMIMX M3 cTatbu 9 HazBanHoW KouBeniuu. B
naHHoM [loctanoBnennn KoucturyunonHsli cyq P® TOnpKko ccbuUtaeTcsi Ha IOCTAaHOBIICHHS
EBponeiickoro Cyna nmo mpaBaMm 4ejlOBEKa, HE pacKpbiBas, Ha Kakyrko yacTb [locTaHoBieHUs, OH
cocnancs, u kakas npaBosas no3uiusi ECITY 6suia ucnons3zoBana Koncrurynmonusim Cynom PO
JUTst 000CHOBaHUS cBOUX BbIBOJOB. Konctutynnonusiii Cyn PO, kak npaBuiio, cCchllaeTCs Ha T€ WIH
uHble mpaBoBble no3uiuu EBpomeiickoro Cyna 1o mpaBam 4eloOBEKa, yKa3biBas TOT WM WHOU
naparpad I[loctanoBnenus, 1100 BOCIPOU3BOIA caM TEKCT MpaBoBoi no3uiuu Esponeiickoro Cynaa
1o mpaBam 4esnoBeka. OueHuBas BiusHue pemiennii EBpomeiickoro Cyaa 1mo mpaBam 4deoBeKa Ha
npaktuky Kouctutynmonnoro Cyma P® B 3aBucumMoctd 0T (HOPMBI  OCYIIECTBISIEMOTO
Koncturynmonnsim Cynom P® HOpMOKOHTpOJIE — abCTPakTHOTO WM KOHKPETHOTO — CJEAYET
3aMeTUTh, 4To U3 168 pemenuit Koucrurynunonnoro Cyga PP, B KOTOpPBIX 1O COCTOSAHUIO Ha 1 mMas
2010 r. HemocpeACTBEHHO HCIOJB30BaHbl IpaBoBble No3uIMK EBpomneiickoro Cyaa mo mpasam
YeNoBeKa JIM00 YIOMUHAIOTCS MIPUHSATHIE UM PEIICHHUS.

15.CoBer EBponbl Kkak MeXIYHApPOAHAsi perMoHajJbHas opranusanus. OcCHOBHbIe
HanpasJieHus JesiTe1bHOCTH U cocTaB CoBera EBponbil.

Coser Espombl (Council of Europe) - crapeiimas Ha KOHTHHEHTE MEXAyHapoJHas
MOJIMTUYECKAsl OpraHu3alusl.

Odunmanbaoit garoit cosnanus Cosera EBpomnbl cuntaerca 5 mas 1949 roga. B atoT aesb
MUHUCTpPbl MHOCTpaHHbIX Aen benbruun, Jlanun, ®pannun, WUpnanguu, Wramuu, JlrokcemOypra,
Hunepnannos, Hopseruu, [lIBenun n BenukoOputanuu Ha koH(pepeHuuu B JIOHIOHE MmoamUCAIH
cornamienue o coznanuu Coseta EBpornbl 1 Yeras CE.

Unenamu CoBeta EBpormsl sBnsitorcst 47 rocyaapctB, B ToM uucie 21 rocynapcTBo
[lenTpanpHoit 1 Boctounoit EBpomnbl. 3asBky Ha BcTymuienne B Opranuzanuto noaana bemnopyccust.
Craryc nabmomarens npu Komwurere munuctpoB CE mpenocraBnen CILA, Kanage, SAnonuw,
Mekcuke u Bartukany. W3pamnb, Kanama um Mekcuka uMMeOT crartyc HaOmoAarens mpu
[TapnamenTckoii accam6iee CE.

Poccuiickas ®denepanus ctaia 39-m rocynapcrBoM-wieHom CoBera EBpomsl 28 derpans
1996 rona.

Cormacno YcraBy opranuzamnud, "mensio Coeta EBporbl sBIsS€TCS JOCTHXKEHUE OOJIBIIIETO
€AMHCTBA MEXIYy €ro 4jeHaMM BO MMs 3allUThl U OCYLIECTBICHHUS WJEAIOB W IPUHIUIIOB,
ABIIAIOIIMXCS HUX OOIIMM JOCTOSIHHMEM, M COACMCTBHE HUX SKOHOMHYECKOMY U COLHUAIBHOMY
porpeccy.

Orta menp Oyner gocturarbes ycwmsimMu opraHoB Cosera EBpombsl mocpencTBoM
paccMOTpeHHsI BOIIPOCOB, MPEJICTABISAIONIMX OOIIMKA MHTEpeC, 3aKIIOUEHHs COIJIAIICeHUH |
MPOBEJICHUS] COBMECTHBIX JEHCTBUH B 3KOHOMHUYECKOH, CONMAIBHOW, KYJIbTYpPHOW, HAy4HOM,
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NPaBOBOM M AJAMHUHUCTPATHBHON 00JacTsAX, paBHO KaK W IyTeM MOJEP>KaHHUs W JalbHEHIIero
OCYIIIECTBJICHUS MPaB YeJIOBEKA U OCHOBHBIX cBOOOA".

Hememaue nonutnueckue nomHomounst CoBeTsl EBporibl Obutu ompeneneHsl Ha Tperbeit
BCTpeYE TJIaB rocyJIapCcTB W mpaButeiabcTB B Mae 2005 roma B BapmiaBe, rae ObUTH NPUHSATHI
[TonuTrnueckas aekmapanus, a Takxke llnan geldcTBHil, B KOTOPOM TOCYAAapCTBA-UJIECHBI HAMETHIIN
ocHoBHble 3amaun  CoBera EBpombl Ha Onmxaiimime roapl. OTO: MNPOJIBHXKEHHE OOIIUX
OCHOBOIIOJIAralolIMX LEHHOCTEH: TIpaBa YEJIOBEKa, BEPXOBEHCTBO 3aKOHA U JEMOKpATHUS;
VKpeIUiIeHue Mep, HaIlpaBJICHHbIX Ha obecrieyeHre Oe30MacHOCTH EBpPOMNEMCKUX TpakaaH, B
YacTHOCTH, B 00jacTé OOpHOBI C TEppOPHU3MOM, OPTaHU30BAHHOM MPECTYMHOCTHIO M TOPTOBIEH
JNIOBMH;  PA3BUTHE  COTPYAHMYECTBA C JIPYTMMH  MEXKAYHAPOIHBIMH M  EBPONCHCKUMU
OpraHu3aLUsIMU.

B pamkax CE npunsto ©6onee 210 MHOTOCTOPOHHMX KOHBEHIIMM, COTJIAIICHUA U
JIOTIOJTHUTEIbHBIX IIPOTOKOJIOB K HUM. HeKkoTopble U3 3TUX J1OrOBOPHO-IIPABOBBIX AKTOB OTKPBITHI
JUISL TIPUCOEUHEHHSI HEEeBPOMEMCKUX rocynapctB. Poccus sBisieTcs yd4acTHUKOM (MOAMMcana H
patuduupoBaia) 56-tu npaBoBbIX JokyMeHTOB CoBeTta EBpomnbl, B T.u. KoHBeHIMN 0 3ammure mpas
YeI0BeKa M OCHOBHBIX CBOOO/I.

16. CyneOHas 3aIMTa NPaB ¥ CBOOO/ YeI0BEKA B €BPONEiiCKUX rocyAapcTBax.

B Espomne co3manbel CTPYKTYypbl, OTBEYAIOUIME 3a 3alIUTy IIpaB uenoBeka: Komurer mno
npasam yesnoBeka OOH u Eponetickuii Cya npu Cosere EBporbl.

OCHOBHBIMM MCTOYHHKAMM MEXAYHAapOIHOIO IIPaBa, PEIVIAMEHTUPYIOIUMMU 3aIIUTY IIpaB U
cB00O/ 4eTI0OBEKa, SABIAIOTCA XapTus o MpaBax denoBeka, EBponeiickas KonBenuus o 3amure npas
4eJO0BeKa W OCHOBHBIX CBO0OOJ, 3aKIIOUYMTENbHBIM aKT COBEIIaHWs 1O 0e30MacHOCTH U
coTpyaHudecTBy B EBporre.

Esponelicknit Cyn mo npaBam yenoBeka M KOMHTET IO NpaBaM 4YeIOBEKA IPUHUMAIOT
KaJo00bI IPU CIEYIOMINX YCIOBUSIX:

paccMaTpuBarOTCA TOJBKO TE€ HApYLICHWs IIpaB 4eEJIOBEKAa, KOTOpbIE MPOU3OLUIA IOCIE
npucoeauHeHus Poccum kK cooTBeTcTByrolmMM goroopam. JKamoObr B EBpomeiickuit Cyn
NPUHUMAIOTCA, €CJIM ¢ MOMEHTA HapyIIeHUs MpaBa U BBIHECEHUS MOCIETHEro CyJe0HOro peneHus
MPOILJIO HE OoJiee 6 MecsIEB;

ce BHYTPEHHHE BO3MOXKHOCTHU 3aLIUTHI MPaB JOJDKHBI OBITh UCUEPIIaHbl (KPOME TEX CIIy4Yaes,
KOI'Jla paCCMOTpEHUE Jiea HEONPABIaHHO 3aTATUBAETCS WIIN 3aBeIOMO HEA((HEKTUBHO);

*ajo0a JI0JHKHA T0JJaBaThCs MOCTPAJABIIUM U He ObITh aHOHUMHOM;

)ano0a JoKHA OBITh 000CHOBAHHOMW: OpeMsi T0Ka3aTeIbCTB JICKHUT Ha 3asBUTEIIC;

HeNb3sl MoAaBaTh kajoly oaHoBpemeHHO B EBponeiickuit Cyn u Komurter mo mpaBam
yenosexka OOH.

cllydae NpPHMHSTHS pEIIeHus B MOJib3y nocrtpajgasuiero Eppomnelickuit Cyzn npucyxaaer
KOMIIEHCAIINIO 3a HapylIeHHOE MpaBo. PelieHns cyqa OKOHYaTeIbHbl, 00KaJOBaHUIO HE MOAJIeKAaT
U 00s13aTeIbHBI 115 TOCYIapCTB-yYaCTHUKOB, B TOM uucie s Poccun.

17. O030p NpakTHKH Y4YacTHsi HENMPAaBUTEJbLCTBEHHBIX OpPraHM3aluii B KadecTBe
CTOPOHBI B fAesiTeqbHocTH EBponeiickoro Cyna.

Ceromuss B MEXIYHApOAHONW TIPAKTUKE WCIONb3yeTCs JBa TOHSATHUS, CBSI3aHHBIE C
obpamenueM B EBpometickuii Uyn mMexayHapoIHBIX opraHm3aiui, - "Amicus Curiae" u "amicus
curiac brief". OOmenpuHATHIM sBJIETCS MHEHHE, 4To "Amicus Curiae" - 3TO 4eJOBeK WM
CTOPOHHMI HaOIIOAAaTeNh, KOTOPBIH HMEET MpaBO BHICKA3aTh CBOE MHEHHE B CyJlé B MOMEHT
COMHEHHUS WJIM OMIMOOYHOTO BHIBOJIA. DTO JIMIIO HE JOJKHO MPUHUMATH B JIEJIe y4acTHs B KQueCTBE
MPOLECCYaTbHOM CTOPOHBL, U TaKUM JIULIOM MOXET ObITh, HAampHUMEp, HENpPaBUTEIbCTBEHHAS,
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npodeccuoHaNIbHAs OpraHu3alys, JHIO0 WIM Tpynna JHll, WMEIOIMIUe HCKIIOYUTENIbHBIC
IOpUAMYECKUe WU TpodeccroHallbHbIE 3HAHHUA MO Ba)XXKHOHW TeMEe O3TOro Jena, a HX ILeJbio
BBICTYIIAET BBIHECEHUE JKeTaeMoro cyae0Horo pemienus. B cBoto odepensp, "amicus curiae brief" -
9TO JOKYMEHT, OTPaKaIolIUii MHEHHE, 3asBJICHHE, PE3IOME WJIM OTYeT, IepelaHHbI TaKuM
CTOPOHHHMM HaOJIOAaTeNleM Cyay, BBIHOCSIIEMY pElIeHHE M0 KOHKpETHOMY jaeny. B moxymeHTax
tuma "amicus curiae brief' wame oTpa)karOTCS MHEHHS IO IOPUIUYECKUM JIMOO (haKTHYECKUM
BompocaM. B mpakTuke MeXTyHapOAHBIX OPraHU3aIMi HENpPaBUTEILCTBEHHBIE OPTaHU3aIluH Yalle
BCEro MpPEJICTaBJISAIOT OTYEThl HA TEMY COOJIOJNCHUS MpaB YeIOBEKAa B KAKOM-IHOO perruoHe WiH
roCyJapcTBEe, KOTOpBIE TOXXE MOTYT HOCHTh Ha3BaHHE pe3ioMe/3asBieHHE "amicus curiae" wim
"amicus curiae brief". Tak, oJHa U3 KpyIMHEHIINX MEXIYHAPOIHBIX Opranu3anuii "MexayHapoaHas
Awmunctus" ("Amnesty International") ycmemHo HCIONb3yeT Takue OTUETHI B CyACOHBIX Aeax, B
KOTOPBIX pacCMAaTPUBAIOTCS MPOOJIEMbl CMEPTHOM Ka3HH, MBITOK WM AKCTpaauiuil. O4eHb BaxHOU
OCOOCHHOCTBIO COBPEMCHHOH MPAKTUKH HWCIOJb30BaHMA "amicus curiae brief" sBisercs
MOJYEpKUBaHUE HEUTPAIbHOCTH aBTOpa IOKYMEHTAa U yKa3aHHE Ha aBTOPUTET M HE3aBUCUMOCTH
CyZla, 3a KOTOPBIM BCET/Ia OCTAaBJIACTCS pPEIICHUE O MPUHATHM WIM OTKIOHEHHM MHEHHS Amicus
Curiae. OIHUM M3 MPAKTHYECKHU BaXKHBIX BOMPOCOB B KOHTEKCTE MpUMeHeHus "amicus curiae brief"
Ha TMPAaKTHKE SBISETCS BOMPOC O TOM, KaK IOTBITKA HEMPABUTEIBCTBEHHON OPraHM3aldd MOXKET
MOBJIUATh Ha CyNeOHOE pelleHWe U TapaHTUPOBATh HE3aBUCHMOCTH, OECIPUCTPACTHOCTH CYyAA.
[Ipexne Bcero ciemyer OTMETHUTh, YTO MpaKTHKa "amicus curiae" - 310 oOuienpuHsTas Gopma
NEHCTBUII B MHTEpecax ocyllecTBIeHUs mpaBocyaus. llenpio noxkymenta "amicus curiae brief”
HUKOT/A HE JTOJDKHBI OBITh MHTEPECHI OJHOM WMJIHM JPYroi MpoIeccyalbHOW CTOPOHBI, XOTS WHOT/IA
€ro pe3yJabTaTOM MOXKET CTaTh BBIFOJa JUIsl TOM WJIM MHOM CTOpOHBI mpouecca. [lepenaua 3HaHwMid,
UH(POPMAIIUU U OIIbITAa KOMITETEHTHBIX JIUI] CY/ly HH B KOEM CITy4ae He O3Ha4aeT MOIMEHBI (PyHKINH
nocienHero. Beap mpaBo MpHHATH WM OTKJIOHMTH "amicus curiae brief' mpuHauiexur cyzabe.
JpyruM Ba’)KHBIM MOMEHTOM SIBJISIETCA U TO, UTO BO3JEHCTBUE MOcpeAcTBOM "amicus curiae brief”
BCErJia MPOUCXOJUT OTKPHITO, B MUCBbMEHHON (popme, U Ipu 3ToM "amicus curiae" T0JKEH yBakaTh
ABTOPHUTET M 3HAYUTENHHOCTh cyna. CyapH MOTYT MPHUCIYIIMBATHCS K MHEHUIO OpraHH3amnui
IpaXkJJaHCKOro oOIIecTBa M B HEKOTOPBIX Clydyasx JeNaroT 3To. Kak momaraioT crenuasucTsl,
npucyrcrBiue Amicus Curiae Ha cyaeOHOM mporecce 0co00 BaXKHO € TOUKH 3PEHUS CTPaTern4ecKon
TSOKOBI B 3alIUTy OOIIECTBEHHBIX WHTEPECOB, B JieJIe 3alllUThl HApYIIEHHBIX MpPaB 4YeJIOBEKa,
MMEIOIIHNX OOJIBIIION OOIIECTBEHHBIN PE30HAHC 110 JAaHHOMY JIEIy.

Takum 00pa3oM, HEMpPAaBUTENbCTBEHHBIE OPraHM3allMd MMEIOT BO3MOXHOCTb BBICKa3bIBaTh
CBO€ MHEHHE TI0 B)KHBIM BOITPOCAM, B TOM YHCJI€ U KaCAIOIIUMCS CYAEOHBIX MPOIECCOB. 3asBICHUS
Amicus Curiae cuntarorcs 3¢ (HeKTUBHBIMU TOJBKO B TOM CJIy4ae, €CJIM B HUX MOABOJSATCS UTOTH T10
TOMY WJIA WHOMY BOINPOCY, a CaMH OHH T[IOMOTAlOT B TPHUHATAU CYJOM 3aKOHHOTO H
OecnipuctpactHoro pemeHus. FOpuct D. MamenoB cuutaer, 4To 3asBieHHe "amicus curiae" cTaHeT
3 PEKTUBHBIM WHCTPYMEHTOM IMOMOIIM CYAy TOJBKO B Cilydae COOJIIOJICHUS KOMOWHAIMH psia
TOKAECTBEHHBIX MpaBuwil. OH BBIJENSAET YEThIPE BAXHBIX IMOJOXKEHUS B 3TOM KOHTEKcTe: 1) camo
3asBJICHHUE JJOJDKHO COAEPIKATh IOPHINYECKUe WM (DaKTHYEeCKHe apryMEHThI, OTJIMYHBIE OT TeX, YTO
BBIJIBUTAIOTCSL CTOPOHAMH, ¥ KOTOpBIE ObI TOMOTallU CYAYy MPUHUMATh UH(OPMHUPOBAHHOE PEILICHHE;
2) 3asBnenue Amicus Curiae MOXET CJAelaTh aKIEHT Ha IOPUAMYECKUN acleKT K apryMeHTaM,
NpPEJCTAaBJICHHBIM B OCHOBHOM H3JIOKEHHH CTOPOHBI; 3) BaXHO B 3asBJICHUU YKa3aTh
"HeNpeayCMOTPEHHBIE MTOCIEICTBHS JUIS TPYI, MPEACTABIIMX MIEPEA CyIOM', TaKk KakK Cy JOJKEH
BJIAJICTh CUTYyallued U 3HaTh, KaK €ro pemeHus Oy1yT BO3/1€HCTBOBATh HA OPYTuX; 4) BaKHO TaKKe
MPEACTaBUTh B JOKYMEHTE "amicus curiae" CIIOKHOCTH JieJia, YTO, IO MHEHHUIO SKCIIEPTOB, TOJBKO
Oyzer cHocoOCTBOBAaTh BCEOXBATHIBAIOIIEMY aHAIM3Y Jela U OecrpHCTPaCTHOMY NPUHATHIO
pelieHus CyJJIoM
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18.CooTrHomenne npaBa Cosera EBponbl n Poccun. Pexomenaanuu — 06s13aTesibcTBA
Poccun, Becrynusueit B Coser EBponbl.

Poccwuiickas @eneparus Berymmia B CoBer EBpomnbl 28 deBpans 1996 rona mocie Toro, kak
25 ssuBapss 1996 rona AccambOiiest pexomeHgoBaia CoOBETY MHHHUCTPOB NPEIJIOKHTh €H CTaTh
YJIEHOM 3TON OpraHU3aIH, UCXO/S U3 OMPE/ICIICHHBIX 00s3aTEIbCTB U TIOHUMAaHUH, N3JI0KEHHBIX B
3akmouenun 193 (1996) (cwm. Ilpunoxenne I) wim BKIOYEHHBIX B pa3W4YHbIC ITHUCHMCHHBIC
MOCJIAHMS BBICOKOIIOCTaBJICHHBIX JOHKHOCTHBIX JHIl Poccun o ee npucoenunenus. Korna Poccust
Bcrynuia B CoBer EBpombl, oHa Takke B3sjga Ha ce0si 00s3aTenbCcTBa, BO3jIaracMble Ha BCe
rocyJapcTBa-ujieHbl 1o cTaThbe 3 YCTaBa, U B YaCTHOCTU B OTHOIIEHUU TapaHTHH BEPXOBEHCTBA
IpaBa U OCYIIECTBIICHUS IIPaB YEJIIOBEKA U OCHOBHBIX CBOOOJ| BCEMH JUI[AMH, HaXOSIIUMHUCS O]
€€ IOPUCAUKIIUEN.

25 anpens 1996 roga CoBer EBpombl NpUHSAJI PElIEHUE MPUCTYNUTh K OCYIIECTBIICHHUIO
IpOLEAYPbl KOHTPOJIS B COOTBETCTBUU ¢ YKa3oM 508 1 BO3JIOKUI €€ Ha TPeX JOKIaI4MKOB HA TOT
MomeHT: Pynonbda bunnura or Komuccuu mo ropuavyeckuM BOmpocamM M IIpaBaM YelOBeKa,
OpHcra Mrionemanna ot Komuccuu mo monutuyeckum Borpocam U J[PBuaa ATKHMHCOHA OT
Komuccun mno cBszaM ¢ eBpomeiickumu crpaHamu-HewieHamu Cosera. [locne npunsTHs
Pezomoruu 1115 »sta mpomeaypa Obuia mepenana HoBo Komuccuu 1Mo KOHTPOJIO, KOTOpas
Ha3HaywiIa r-Ha bunaura u r-na MronemanHa cookinagyukamu no Poccun.

Jlokyaguuky, yxe ObIBaBIIME paHee HEOAHOKpaTHO B Poccuum B CBA3M C €€ 3asBICHUEM O
npunstud B wiensl CoBeta, mocetwnn MockBy 17-20 nexabps 1996 roma s mpoBepkH
BBIMIOJIHEHUSI ATOW CTpaHON cBoux 00s3aTenbeTB. loaroToBiieHHbIE MOCHE 3TOM IMOE3KU JBa
JIOKJIaaa ObUTH HAmpaBJICHBl POCCUKMCKOM MapiaMEHTCKON Jeneranuu, koropas 24 utons 1997 rona
IIPEACTABUIIA Sl 3aMEUAHUM.

B HacrosmeM noknaze Y4YUTBHIBAIOTCS OTH pPa3jUdHbIE 3JIEMEHTBl, a TakKXKe YpPOKH,
U3BJICUCHHBIE W3 T0e3M0K mpexacraBureneid CrnenmanpHoro komutera mo Yeune (30-31 mas
1996 rona, 8-10 utonst 1996 roma u 27-29 aprycra 1996 roga) u neneranuu mo HaOMIOJEHUIO 3a
X0JIOM TpoBeseHusi BbIOOpoB B Ueune (2-4 mronss 1996 roma u 26-28 suBapst 1997 roma). OtH
MOE3JKH TO3BOJIMIM JIOKJIAJUYMKaM 3aBs3aTh IEHHBIE KOHTAKThl C BEAYLIIMMH COTPYIHUKAMH
Anmunuctpauuu [Ipesunenra B Kpemie, ¢ unenamu IlpaBurtensctBa, I'ocygapcTBeHHOM aymoii u
CoBerom @enepanuu, a Takke C MPEACTABUTEISIMU OOIIECTBEHHBIX OpraHMU3AIlMii, CPEICTB
MaccoBoi WH(MOpMaIUK, TPEANPUHUMATEILCKUMU KPyraMH, apMUed W HETPaBUTEIbCTBEHHBIMHU
opraHu3ainusiMd B MOCKBE M BO MHOTHX JIpyrUX paiioHax. TeCHOe COTPYIHHMYECTBO POCCUMCKOU
neneranuu npu Cosere EBpomnbl oka3aioch 0COOEHHO MOJIE3HBIM, U €€ BECbMa KOHCTPYKTHBHAS
MOMOIIb 3aCITY’)KMBAET CaMOU UCKpEHHEN OJIaroJJapHOCTH.

Bo Bpems mocemenuss MockBel ¥ ['po3Horo 9-13 HosiOps 1997 roma ... JOKJIQTIUKH
OTMETHUJIM, YTO, HECMOTPSl Ha 3HAYUTEIBHBIA MPOTpPecc, MO-MpeKHEMY HaOIIOaeTcs 3alepiKKa C
BBITIOJTHEHHEM 00513aTEIIbCTB, XOTSI OOBIYHO 3TO HE BBI3BAHO OTCYTCTBUEM J100poi BoH. CI0KHOCTh
CUTyalldd W TPAaHIUO3HOCTh CTOSIIMX 3aJad B TakKod OOJbIION cTpaHe, kak Poccus, uacto
3aTPYIQHSIOT pelleHue MpodjieM B HaMeueHHble CpokH. BoT moueMy B [0KJIase OTpaXeHO
HBIHEIIHEE COCTOSTHUE, KOTOPOE YJAI0Ch BBIABUTH B X0J1€ OCYIIECTBIEHUS MPOLIEAYPbl KOHTPOJIA.

19.CooTHomenne nopm EBponeiickoro Cyaa u 3akoHogareabcrsa P®.

[IpoGnema COOTHOIIEHUST W ONPEIENIEHUST OCHOBHBIX IPHHIIMIIOB B3aHMMOJCHCTBUS
MEXYHapOJAHOIO M BHYTPUIOCYAApCTBEHHOTO IIpaBa, Ha KOTOpPYyr B KoHIE XIX Beka oIHUM u3
NEepPBbIX 00paTHJI BHUMaHUE HEeMELKHH uccienoBaTens . Tpumnens, B mociaeiHue rojsl npuoodpena
0C00YI0 aKTYaJIbHOCTB JJIS1 POCCUHCKOW MPABOBOW JOKTPUHBI U IPABONIPUMEHUTEILHON MPAKTUKU.

Heo6xoauMocTh TECHOTO B3aMMOJCHCTBHS MEXIyHApOAHOIO M BHYTPUIOCYIapCTBEHHOI'O
1paBa B COBPEMEHHOM MHpE IMPEIONpPENesIeTcs PsoM OOBEKTHUBHBIX (AaKTOPOB. DTO MOSBICHHE
rJ100aNbHBIX NPOOJEM, pPELIEHHE KOTOPhIX BO3MOXHO TOJBKO HAa OCHOBE TECHOTO AaKTHBHOTO
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B3aUMO/ICHCTBUS OOJBIIMHCTBA FOCYJApPCTB MHUPA, 3TO U CTPEMUTENHHO Pa3BUBAIOIIASCS TEHICHIINSA
MHTEPHALMOHAIM3AUY OOLECTBEHHBIX OTHOILLEHWH, paHee BXOAMBIIUX B UCKIIOUUTEIBHO chepy
BHYTPUI'OCYIapCTBEHHOI'O peryjaupoBaHusl. Heo6xoaumo OTMETHUTB, 4TO CBA3b
BHYTPUIOCYJIaPCTBEHHOI'O M MEXKJYHAapOJAHOIO IpaBa BO MHOTMX CllydasX IpEeACTaBisieT coOoi
IOPUINYECKA HEO0OXO0AUMOE B3aMMOJACHUCTBHE, OCOOCHHO B IMPOIECCE peaTu3allii MEXIyHapOaHO-
IIPABOBBIX HOPM.

B.B. I'aBpunoB cuurtaer, 4To «IPU3HAHUE MEXAYHAPOIHBIX JOIOBOPOB YACTHIO IIPABOBOU
CHUCTEMBl HAIIET0 TOCYAApCTBA IPEAINOIAracT pa3pelleHue CIEAYIOLICH 3aJadyu: BBIIBICHHE
KPUTEPUEB U CO3/IaHHUE peEalbHBIX HOPUINYECKUX MEXaHU3MOB, II03BOJSIOIIMX pa3rpaHU4MTh
CaMOMCITOJIHUMBIE U HECAMOUCIIOJIHUMBIE MEKIYHAapOIHbIE JOTOBOPBI U ONPEAEICHUE SIUHOU Ul
BCEX POCCHICKHX MPAaBONMPUMEHHUTEIBHBIX CTPYKTYp KOHIETINN HMPUMEHEHUs OOBIYHBIX HOPM U
IIPUHIIAIIOB MEKyHAPOIHOTO MpaBa Ha Teppuropun Poccuu.

Kak mnomaraer O.M. TuyHOB, HOPMBI MEXIYHApOJHOIO IpaBa MOTYT HENOCPEJCTBEHHO
OpUMEHATbCA Ha Bceil Tepputopun Poccuu, B TOM 4uncie M CyqamH, M «Cylbl OyAyT NPUMEHSATh
JTF00YI0 HOBYIO MEXIYHApOJIHO-TIPABOBYIO HOpPMY, KOTOpas Oyxaer mpu3HaHa Poccuell B kadecTBe
00s13aTeJIbHOM, MTOCKOJIbKY OHA BOMJIET B CUCTEMY POCCHUHCKOIO HAllMOHAJIBHOI'O IIpaBa Ha OCHOBE
4.4 c1.15 KoHCTUTYlIMK aBTOMATUYECKN».

Poccuiickoit @enepanuu yaanroch MHOIO€ CAEIaTh 10 UMIUIEMEHTALMU €BPOIIEHCKUX HOPM B
poccuiickoe 3aKoHOJATeNbCTBO. OHAaKO, KaK MOKa3blBA€T MPAKTHKA, YTOObI €BPOINEHCKUE HOPMBI
JIeCTBOBAIM MOJHOLEHHO U 3()()EKTHBHO, HEOOXOAUMO CO37aHUE COOTBETCTBYIOLIEr0 MEXaHU3Ma
peanuzanuu 3TUX HOpM. CTOUT, HAKOHEll, 3ayMaThbCs, SBJIAIOTCS JM IpeueaeHTsl EBponeiickoro
CyJla 1o IIpaBaM 4YeJIOBeKa 4acThblo IpaBoBoOM cucteMbl Poccuiickoit denepannn.

I'moGanm3anusi MUPOBOrO XO3siCTBa, BCE YBEIMYMBAIOIIAACA WHTEPHAIIMOHAIU3AIMS
HPKOHOMHMUYECKUX OTHOILIEHHH, pacTylue MeXAyHapoJHble CBsA3M Ou3Heca TpeOyloT obecredeHus
npu3HaHUs ¥ 3QPEKTUBHON 3aIIUTHI IPaB, YYaCTBYIOIIMX B TAKUX CBA3SX IPAXKAAH U FOPUIUIECKUX
mun. Ha BHYTpEHHIOIO 3aKOHOJATENIBHYIO IOJUTHKY rocynapcts, Bxoxdaumux B Coser EBpormsl,
OKa3bIBaeT BIIMSAHUE U AeATenbHOCTh EBponeiickoro Cyna no nmpaBam 4esnoBeKa.

B nocneanee Bpems mpeobnasaroT TEHACHLUH, ONpenernstonecs crpemiaenueM Poccun k
CONMMKEHHUIO HALlMOHAJILHOM MPaBOBOM CHCTEMBI C CHCTEMaMU MHPOBOTO COOOIIECTBA, C JKEIaHUEM
BOCIIPUHATD €BPOIECHCKHUE LIEHHOCTU U CTaHAAPTHI.

[TpunsTas B 1950 r. EBponeiickas KOHBEHLUS O 3alIUTe MPaB YeIOBEKa U OCHOBHBIX CBOOO/]
COXpaHsAeT XapaKTEPUCTUKHU ACHCTBEHHOI'O IOKYMEHTa, OTBEYAIOLIEr0 COBPEMEHHBIM YCIOBUSAM
COLIMAJIbHO-TIOJINTUYECKON NEHCTBUTENBHOCTH, IPEXAE BCero Onaroaaps peumeHusM EBpomneiickoro
Cyna no mpaBam uesnoBeka. COOTBETCTBEHHO, (POPMHUPYIOIIHECS HAa OCHOBE MAHHBIX pELIeHUN
MPELEACHTHOE NPABO CTAHOBUTCS COCTAaBHOW YAaCThbI0 HOPMATHBHOTO cojaepxaHus EBporenckoit
KOHBCHIIUM, YTO MMEET NPUHLUIIMAIBHOE 3HAYEHHE, B TOM YUCIE IIPU AHAINU3E AEATEIBHOCTU
EBpomneiickoro Cyia B COOTHOIIEHUH ¢ KOMIIETEHIMEH HAllMOHAIBHBIX OPraHOB KOHCTUTYLIHOHHOTO
KOHTPOJIA.

3akperuienue B 4.4 c1.15 OcHoBHOrO 3akoHa Poccuniickoit @enepanny UMeeT, KAK MUHAUMYM,
JIBa BOXHEUIINX IIPAKTUYECKUX CIEACTBUA. lIepBoe M3 HUX 3aKIIIOYAETCA B TOM, YTO B HACTOSALIEE
BpeMs K YUCIIY IIPABOBBIX PETYJATOPOB OTHOIIECHMM, BOSHUKAIOIINUX B paMKax rpanul] Poccuiickoit
Qenepau  UIM ¢ ydacTueM e€ CyOBEKTOB, Hapsay C TOJIOKEHUSIMH  POCCHICKOTro
3aKOHOJIaTEIbCTBA, OTHECEHbl B HOPMBI MEXJIYHAapOJHOro mnpasa. CMBICI BTOPOro ONpERensieT
HEOOXOIMMOCTh YydeTa Ha NpPaKTUKE NPUHIMIA MPUOPUTETHOIO NPUMEHEHHS MOJO0KEHUH
MEXIYHApOJHBIX JOTOBOPOB 10 OTHOILEHUIO K HOPMaM BHYTPUTOCYIapCTBEHHOrO mpasa Poccun.

HOpucaouxius Eponeiickoro Cyna mo npaBaMm 4YeloBeKa B OTHoOIIeHHMH Poccuiickoit
denepalli M XapakTep MPUHUMAEMBIX WM PEIICHUN OMOCpenoBaHbl HOopMamu EBpomneiickoit
KOHBEHIIMU O 3alllUTE MPaB YEJIOBEKAa M OCHOBHBIX CBOOOJ, a Takxke TpeboBaHusMu KoHCTUTyLMH
P® wu ¢enepanpHOro 3akoHomatenbcTBa. Poccuiickas ®eneparus, peanu3ys CyBEpEHHBIC
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MOJTHOMOYHS, TOANKcana U paTuduuupoBaina KoHBEeHIUIO, IPUHAB Ha ce0sl BBITEKAIOILINE U3 Hee
00s3aTeNnbCTBA, B TOM 4YHCIIE M IO BblIoNHEHUIO peuieHuit EBpomelickoro Cyna mo mpaBam
yenoBeka. [1o ceoemy OykBanbHOMY cMbIcy cT.]1 deaepansHoro 3akoHa ot 30 mapta 1998 r. Ne 54-
O3 «O patudukaunn KoHBeHIIUM 0 3amuTe MpaB yeloBeKa U OCHOBHBIX cB0OOJ u [IpoTokonoB k
Hel» mpejmnoiaraeT o0s3aTeNbHOCTD Il Poccun numnbs ol yactu npaktuku EBponeiickoro Cyna,
KoTopasi (opMHUpYeTCS MpPH PACCMOTPEHHM JIe1 B CBSI3U C MPEANOJiaraéMbIMU HapyIICHUSIMU
Poccuiickoit ®enepanueil CBOMX KOHBEHIIMOHHBIX 00s3aTenbCTB. Bompoc o 3HaYeHWHW JUIs
HallMOHAIBHOM MPaBOBOM cucTeMbl pakTuku EBpomneiickoro Cymna, chopmupoBaHHOM 0e3 ydacTus
Poccuiickoit ®@enepanreit e moiayuun mnpsmoro paspeuieHus B Kousenuun u @3 No54-D3 «O
patudukanuu KoHBEHIIMM O 3alIUTe MpaB YeloBeKa U OCHOBHBIX cBOOOA U IIpoTokonoB K HEW» u
HE HMEET OJHO3HAYHOM OLICHKM B OTEYECTBEHHOM HayyHOW swmreparype. IIpm 3TOM B psne
3apyOeKHBIX HMCCIEIOBAaHUN BBICKA3bIBACTCSI MHEHHE, COTJIACHO KOTOPOMY, HECMOTpS Ha TO, YTO
¢dopmanbHO pemenus Eppomneiickoro Cyna He 00s13aTeNnbHbl JUIsl HEY4aCTBOBABIIMX T'OCYJapCTB,
dakTUYeCKu TrocyAapcTBa CIEAYIOT C(HOPMHUPOBAHHOW MM MPAKTUKE, MOCKOJIBbKY KOHTPOJIbHBIC
Oprasbl KonBennuun IPU3HAIOT cedst CBSA3aHHBIMU
npeneaeHToM. http://www.law.edu.ru/doc/document.asp?doclD=1252088 - _ftn5

He cBunerenscTByeT 00 yHUBepcaibHOI o0s3aTtenbHOCTH pemeHuit EBponeiickoro Cyaa no
IpaBaM 4YeJIOBEKa U TO OOCTOATEIbCTBO, YTO CaM KOHBEHIIMOHHBIN OpraH paccMmaTrpuBaeT cels
CBSI3aHHBIM paHee CPOPMYIMPOBAHHBIMHU TOJOKECHUSMH M BBIBOJIAMH, MPHOOPETIIUMH 3HAYCHHE
MpeleaeHTa, MOCKOJIbKY MPELEeJCHTHBIA XapakTep MMEeT HE Bce CyneOHOe pelleHUE LEeTUKOM, a
JUIIb coJeprKalieecs B HeM (pyHAaMeHTarabHas (OCHOBHAs) IpaBOBas MO3MLMS (MM PSA TaKuX
MO3UIMII), B KOTOPOH 3aKIIOYEHO AP0 OOOCHOBAaHUS pa3pelieHUs CYJOM HOBOU HOPHUINYECKOM
cuTyari. B cBsI3U ¢ 9TUM HENb3s HE OTMETUTh M TO OOCTOSITENLCTBO, uTO caM EBpomnetickuii Cyn
JIaeT MOBOBI JJISi YTBEPXKICHMS, YTO €ro COOCTBEHHBIE PELICHUs HE BCErja BOCHPUHUMAIOTCS UM
KaK MMeIoIre abCOII0THOE 3HaYEHHE MPEIeIEHTOB.

N3 mn.11 Ilocranosinenus Ilnenyma BepxoBHoro Cyama Poccuiickoit ®enepamuu ot 10
okTs0psa 2003 1. Ne5-II «O mnpumeHeHMM cyaamMu oOIIeH HOPUCIUKIMK OOLEeNpU3HAHHBIX
IPUHLMIIOB W HOPM MEXAYHapoOOHOrO IpaBa U MEXAYHapOAHBIX J0roBopoB Poccuiickoit
®denepanuny CleAyeT, 4YTO BBHINOJHEHHE TMocTaHoBieHU EBpomeiickoro Cyna mo mpaBam
yejoBeka, kacawomuxcs Poccuiickoit ®epepauuu, mnpenmnonaraeT B cliydyae HEOOXOAMMOCTH
0053aTeNLCTBO CO CTOPOHBI TOCYJAapCTBAa MPHUHITH MEPbl YaCTHOTO XapaKTepa, HallpaBJICHHbIE Ha
yCTpaHEHUE HapylIeHHH NpaB 4YelloBeKa, a TaKKe Mepbl OOILIero XxapakTepa € TeM, YTOOBI
IpenynpeanTh IMOBTOpeHUE MOA0OHBIX HapymeHuil. Cyasl B Hpefenax CBOeH KOMIETEHIIUU
JIOJKHBI IGMCTBOBATh TAKUM 00pa3oM, YTOObI 00ECIIEUNTh BHIITOJHEHHE 0053aTENIbCTB TOCYAapCTBA,
BBITEKAOIMX M3 ydactusa Poccuiickoit @enepannu B KOHBEHIMM O 3amMTe NpaB 4YEIOBEKA U
OCHOBHBIX CBOOO/I.

[Ipu sTom, roBops 0 BXokaeHuM pemeHuit EBpomneiickoro Cyna mo mpaBaM YeJOBEKa B
POCCUICKYIO ITPaBOBYIO CUCTEMY, CIEAYET YUUTHIBaTh, TO U3 4.4 cT.15 Konctutynuu P® BeiTekaer,
yTO TpaBoBble no3uuuu EBpomelickoro Cyna Kak IMOJOXKEHHS KOHBEHIMOHHOTO HCTOJIKOBAHMS
UMEIOT OOJIBIIYI0 [0 OTHOLICHMIO K IIOJIOKEHHSIM  HAlMOHAJBHOTO  3aKOHOJATeIbCTBA
IopuanuYecKyto cuity. Bmecre ¢ Tem o0nananue tTakumu perienusimu  Epomneiickoro Cyna 6ombiieit
IOPUJIMYECKOI CHIION MO OTHOIICHUIO K (hefepabHbIM 3aKOHAM OCTaBIISIET OTKPBHITHIM BOIIPOC O UX
cooTHoweHnu ¢ Hopmamu Konctutyiuu PO. [IpuHnunuanbHble MOAXO0/AbI K €r0 pa3pelieHnio Obun
chopmynupoBanbl KoncrurynuonusiM Cynom P® B Iloctanosinenuu ot 30 Hos6pst 2000 r. Ne 15-
I1. B sTom otHOmeHuu mpaBoBas no3uins Konctutyuuonnoro Cyaa PO umeer yHUBEpCaTbHBIN
XapakTep U B MOJHON Mepe MpUMEHMMa K MpaBoBbIM no3unusM Esponeiickoro Cyna no mpaBam
yenoBeka. Ona mpennonaraer, uyro ecau Kornctutynueir P® mnpemycmorpeH Oosiee BBICOKHH
CTaHJApT TAapaHTHUPOBAaHUS NpPaB M CBOOOJA YEIOBEKAa M TPaXJTaHWHA, HEKEIU B BBIIBICHHOM
EBpomneiickum Cynom 1o npaBam 4eloBeKa B CMBICIIE KOHBEHIIMOHHBIX MOJIOKEHUH, TPUMEHEHUIO
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nouexar HopMmbl Koncturyuun P® u, cooTBeTCTBEHHO, HA00OPOT, eciu Ooiee BHICOKUN YPOBEHb
obecrieyeHus NpaB U CBOOOJA YEIOBEKa M TpaKJaHWHA BBITEKAeT M3 IPABOBOM IO3MLIUU
EBponeiickoro Cyna mo mnpaBaM 4YeJIOBEKAa, TO OHA HMMEET IPUOPUTETHOE 3HAYECHHUE IEpel
KOHCTUTYLITUOHHBIMU HOPMAaMH.

Obs3biBatomiee  3HaueHue pemreHuii EBpomeiickoro Cyma kak Obl pa3aBaMBaeTcs: 110
KOHKPETHBIM CIIOPaM OHO paclpoCTpaHseTcs, Mo oOlieMy MpaBWily, Ha Te TocylapcTBa —
yuyacTHUKOB KOHBEHILIMH, KOTOpBIE SIBJIISUIMCH CTOPOHOM B CIIOpE; M MHBIX T'OCYNapCTB, HE
y4acTBOBaBUIMX B Jeiie, pemieHus EBponelickoro Cyzaa no npaBam yenoBeka 00s3aTesIbHbI JIMIIb B
YacTH COJEpJKaIlerocss B HHUX O(UIMAIBHOTO (HOPMAaTHBHOIO) TOJKOBAaHHMS KOHBEHIIMOHHBIX
MOJIOXKEHUH, MPUOOpETAIOIINX 3HaYeHUEe MpaBoBbIX mo3unuii EBponetickoro Cyna. IlpeneaenTHo-
00s3pIBAlOIAsl CHJIA TAKWX PpEHIEHWH BBITEKAeT U3 TOrO0 OOCTOSTENbCTBA, YTO TOJIKOBAHUE
MEXIYHapOJHOIO JOroBOpa OPraHoM, IOPUCOUKLUSA KOTOPOrO IpPU3HAHA TIOCyNapCTBaMM-
YYaCTHUKAMH, SIBJISIETCSI HEOTHEMJIEMBIM 3JEMEHTOM IOPUAMYECKOTO COJEpKAaHUS JAOrOBOPHBIX
HOPM, KOTOpble HE MOTYT NPHMEHATHCS B OTPbIBE, a TeM 0OoJiee BOIPEKH JaHHOMY TOJIKOBAHUIO.

NMeHHO B TakoM JIBOMCTBEHHOM KaueCTBE — KaK aKThl Ka3yallbHOTO pELIEHUs CIOpPOB O
cooTBeTcTBUM KOHBEHIIMU JACHCTBUI POCCHUMCKMX HAIIMOHAJIBHBIX BETBEM M KaK aKThI
opuIManTbHOTO (HOPMATHBHOTO) TOJKOBAHUS KOHBEHIIMOHHBIX TOJIOKEHUH —  pelIeHus

EBpomnelickoro Cyna 1o npaBaM 4ejaoBeKa BXOAAT B cOOTBETCTBUHM € 4.4 cT.15 Konctutynuu PO B
cocras paBoBo cucremsl Poccniickoit denepanun.

20.EBpomneiickasi KOHBeHIMsI O 3allUTe MPaB 4YeiOBeKAa M OCHOBHBIX cB000a, oT 4
Hos10pst 1950 r. (Kinaccudgukanusi NPUHIUAIIOB U HOPM).

KonBeHuuss o 3amuTe mpaB ueloBeKa M OCHOBHBIX CBOOOJ, TakK€ HW3BECTHas IO
HeoUIMANbHBIM Ha3BaHMEMEBpoMeiickas KOHBEHIUS IO MpaBaM YeloBEKa, SBISETCS OJHUM U3
OCHOBHBIX JIOKyMeHTOB CoBeTa EBpOHI)I[l]. DTOT MEXIYHApOIHBIN 10TOBOP moamnucad B 1950 romy
U BCTynuia B cuiy 3 ceHTsOpsa 1953 rona. KoHBeHnus ycTaHaBIuMBaeT HEOThEMIIEMBIE IpaBa U
cBOOOABI KaXKIOrO0 4YeJloBeKa M 00s3bIBaeT rocyiapcrsa, paruduuuponasmue KoHBeHLHIO,
rapaHTUPOBATH ATU MIpaBa KaKJOMY YEJIOBEKY, KOTOPBIM HAXOAUTCS MO UX HOpPUCAUKIUEN. | TaBHOE
ornuure KOHBEHIIMM OT UWHBIX MEXAYHapoOAHBIX JOrOBOPOB B 00JacTH MpaB YeEIOBEKa —
CYILLIECTBOBaHHE peabHO JENCTBYIOLETO MeXaHu3Ma 3alIUThI JIEKJIapUPYEMBIX
npaB nocpeacTBoM EBporetickoro cyma mo mpaBam  uenoBeka(ECITH), paccmaTpuBaromiero
WHAMBUAyallbHbIE KaJo0bl Ha HApyIIEHUS KOHBEHIUHU. J[1000# TpakJaHUH WM KUTENb CTPaHBI
Cosera EBpombl, cuuTaromuyid, 4To €ro mpaBa U CBOOOJBI, 3aKpEIUICHHBbIC KaKON-THOO0 CTaThEN
KonBenuuu, ObuUlM  HapylleHbl, HUMEET BO3MOXKHOCTH OOpaTuThCs B ECIYZ,  ecnn
COOTBETCTBYIOIIAs CTaThsid ObUTa paTUPUIMpPOBaHA TOCYAAPCTBOM, KOTOpPOE€ OOBHHSETCS B
HapyILIEHUH TPaB.

Unenamu KonBenuuu sBistores Bce cTpanbl CoBera EBponbl. HoBble rocynapcTBa-uiieHsl
00s13aHbl oanucath € mpu BeTymieHnH B CoBeT EBponbl U paTHGUIIMPOBATH B TE€UEHUE OJHOTO
roja. B Texcre KoHBeHIIMM MOYKHO BBIIEIUTH JBE YaCTH: MEPEUEHb 3alllMIIaeMbIX MIPAaB U MOPSI0K
nestenbHOCTH EBpomneiickoro cyaa. [Iporokonsr Ne 2, 3, 5, 8,9, 10, 11, 1406uc (yrpatun cuity mocie
BCTyIUICHHUS B cuity mpoTokosia Ne 14) u Ne 14 mocBsiiieHbl U3MEHEHUSIM B TIOPSJIKE JIESITEIIbHOCTH
Cyna, KaKk ¥ He BCTYNMBILUH B cuity (1o coctostHuio Ha 2015 rox) nmpotokon Ne 15.

21. 0030p MaTepuaJbHO-IPABOBBLIX HOPM EBpomneiickoii KOHBEHIMH 0 3alIUTE NIPaB
YeJI0BEKA H OCHOBHBIX CBO0O/.

[leHHOCTP  KOHBEHIIMM KaK  YHHMKaJIbHOI'O UCTOYHHMKA  MEXKIYHAapOJHOIO  IIpaBa U
HallMOHAJILHON MPaBOBOI CUCTEMBI O0YCIIOBJIEHA LIETIBIM PSAOM €€ CYIIHOCTHBIX XapaKTepUCTHK, B
TOM YHCIJIC:
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00ECTIEYEeHHOCThI0 CaMbIM A(PQPEKTHUBHBIM II0 CPAaBHEHHUIO C APYTUMH MEXIYHApOIHBIMU
JOTOBOpaMH O TIIpaBax YeJIOBEKa MEXaHU3MOM HMIUIEMEHTALMH, IPESyCMaTpUBAIOIIUM
BO3MOXHOCTh OOpamieHus B eBporeickuii cyn mo mnpaBam uenoBeka (ECIIY) c¢ sxamobamu
(meTuMsMHM) MO IOBOAY HAPYLICHUS TEX WK UHBIX N1PaB, 3alUILAEMbIX KOHBEHIIMEH, 1 BHIHECEHU S
CyIOM 00s3aTelNbHBIX W OKOHYATEIbHBIX MOcTaHOBIeHWH. [lo cCyTH, [aHHBI MeXaHU3M
HEMOCPEACTBEHHO HAalpaBlIeH Ha o0ecledeHue Mpumara MHTEPEeCOB JMYHOCTH HaJ HMHTEpEecaMu
roCy/1apCcTBa, SIBJSAIOLIETOCS, KaK M3BECTHO, OJHUM M3 IJIABHBIX IPHU3HAKOB JIEMOKPATUYECKOU
MPaBOBOM TOCYIapCcTBEHHOCTU. OH CIYXHUT JONOJHUTEIbHOM HAJHAIMOHAIBHON TrapaHTUEH
3alllUTHI [IPaB YEJIOBEKa;

JUHAMU3MOM pa3BUTHs KOHBEHIMH. OHa 3BOJIOLUOHMPYET KAK IIOCPEACTBOM IPHUHSITHSA
HOBBIX IIPOTOKOJIOB K HEW, TaK U IIyTEM Pa3BUTHUS "MOJIUTHIBAIOLIEH" €€ HOPMBI IIPAKTUKU Cy/a 110
IIpaBaM 4€JI0BEKa, IPUAoNIe UM HOBbIe IpaHu. CaM Karajor Ipas, FapaHTUPYEMbIX KOHBCHIIMEH,
SIBIISICTCS OTKPBITHIM U TTOTIOJTHSIETCS IIPOTOKOJIAMH, PACIIUPSIFOIIUME cepy 3aIuThl;

CaMOMCIIOJIHUMOCTBIO HOpPM KOHBEHILIMH, OIpPENeNAIoNMX 00s3aTenbcTBa OCyIapCTB-
Y4aCTHUKOB, B TOM uuciie Poccuu, B OTHOIIEHNHN BCEX JIUL], HAXOIAIMXCS MOJT UX IOPUCAUKIUEH.

IIpy 5TOM OTMETHMM, YTO KOHBEHILMS 3AIIMILACT HE TOJIBKO IPAKIAHCKUE M IOJIUTUYECKHUE
IpaBa 1 cBOOO/IbI, HO ¥ MPEJOCTABISAET Ha OCHOBE cTaThu | mpoTokoia N 1 mupokue BO3MOKHOCTH
(GU3NUECKUM U IOPUANYECKUM JIMLIaM /sl 3aIUThl UMM UMYIIECTBEHHBIX IIPAB.

[TockonpKy Bemyuiyro pojib B PEUICHUM OTBETCTBEHHOW M CIIOKHOM 3a1adu KOHTPOJIS 3a
COOJIIOJICHMEM HOpPM KOHBEHIMM Ha TEPpPUTOpUM 47-MU TOCYAAPCTB B YCIOBHUSX MEHSIOIIUXCS
peanuit urpaetr ECITY, sBnstomuiicss BaXXHEHIIIMM HHCTUTYIIHOHATBHBIM 3JIEMEHTOM OCHOBAaHHOM Ha
KOHBEHIIMU CHUCTEMBI, JACATEIbHOCTb JaHHOIO HAJHALMOHAIBLHOIO OpraHa MeXIYHapOAHOIO
NPaBOCYIMs HAXOJUTCS B LIEHTPE BHUMAaHMsI €BpPOMNEMCKOro moopuandeckoro coobmectBa. Kak
koHcTatupyeT B./l. 30pbKuH, KOHLIENTYaJIbHbIE OLIEHKH, 1ABAEMBIE 1E€ATEIbHOCTH €BPONEUCKHI Cy L
IO TpaBaM 4eJI0OBEKa B COBPEMEHHOM MPaBOBOM TOKTPUHE, PA3IMYHBL, OTHAKO OOJIBIIMHCTBO U3 HUX
cxoaarcss B ToM, uro ECIIY BbINONHSET CeroiHs posib OOILIEeBPONEHCKOro "KOHCTUTYILIMOHHOTO
cyna" 1o mpaBam 4eJoBEKa.

IIpuueM, ecim 3a €BpONEHCKMM CyIOM IO IIpaBaM 4e€JOBEKa IPU3HAETCA Takas poJib, TO
kouBeHIus st ECIITY, kak oTMeuaeTcsi B IOPUAMYECKON JIUTEepaType, - 3TO "oOIlIeeBporierckas
KOHCTUTYLUs", "OCHOBHOM 3aKOH", "€IMHBIM U €IMHCTBEHHBI KOJEKC", IPUYEM OAHOBPEMEHHO U
MaTepUaIbHO-IIPABOBOM, U CYJ0YCTPOMCTBEHHBIN, U NMPOLIECCYaTbHbBIN

22.@opmupoBaHue npeneaeHTHoro npasa Cosera EBponbl.

CrpacOypreckuit Cyn — He3aBUCHMBII HaTHAIIMOHAIBHBIA OpraH MPaBoOCy s, KOTOPBIN
Ha €BPOIEHCKOM YPOBHE OCYIIECTBIISIET KOHTPOJIb 3a COOJIIOJJEHHEM OCHOBHBIX IIPAB YEJIOBEKA
BCEMH CTpaHaMHU-y4yacTHHUKamMu KoHBeHIMH, obecrieuuBas cOOJIIOJICHHE U UCIOJIHEHUE HOPM
KoHBeHIIMM ee TrocynapcTBaMHM-y4aCTHUKAMHM.  OTy 3aJady OH OCYIIECTBISIET IyTEM
PacCMOTPEHHMs M PA3PELICHUs] KOHKPETHBIX €N, NPUHATBIX UM K IIPOU3BOACTBY HA OCHOBE
Kaso0, MOJaHHBIX (PU3MYECKUM JIMIIOM, HEMPaBUTEIbCTBEHHON OpraHu3alueill Wil Ipymnmnon
YACTHBIX JIMII.

HNHTEepecHO OTMETUTh, YTO KOJIMYECTBO >Kano0, MOCTYMAIOUMX OT BCEX CTpaH-
YYaCTHUKOB, C KaXIbIM IOJOM pacreT. BeposTHO, 5TO CBA3aHO C TEM, YTO Tpa)kAaHE HE
JIOBOJIbHBI pe3yJbTaTaMM HallMOHAJBHBIX CyJeOHBIX pa3z0ouparenbcTB. VI HUUero He ocraercs,
kak oOparuthcst B Eppomeiickuit Cya. Kak wus3BecTHo, m11000#1 CcyneOHBI mpeneneHT
CTPYKTYPHO JEIHUTCS Ha JABE YaCTH:

1. Ratio decidendi (ocHoBaHMe peleHHs) — YacTh PEUICHUS Cyla, W3Jararomas
HOPMBI IIPaBa, Ha OCHOBE KOTOPBIX pa3pelajoch JaHHOe Jeno. MIMeHHO 3Ta 4acTh u Oyner
00s13aTeNIbHON ISl BCEX MOCIENYIOUMX PEIIeHUH CYH0B MPH PAaCCMOTPEHHH aHaJIOTMYHBIX
nen. Tem cambIM (hopMUpPYeETCs IPaBOBas OCHOBA, KOTOpPas MMEET HOPMATHUBHBIN XapakTep U
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IPUMEHSIETCS HE TOJBKO B OTHOLIEHUM CTOPOH IO JaHHOMY A€y, HO U BCEX JIPYIHX JIMII.
CoOOTBETCTBEHHO, NPEACTABISET COOON HOPMY IPEIeIEHTHOTO MpaBa.

2. Obiter dictum — ocrampHas dYacTh pPEUICHUS, 1O KOTOPOW IMOHUMAKOTCS
3aMeyaHus cyja M0 BOMpOCcaM, KOTOpPbIe HE BXOIAT B MpeAMeT cynedHoro pemenus. K tomy
’Ke 9acTh obitur dictum He uMeeT 00sA3aTeNBHOM CHIIBI, B OTIMYKHK OT ratio decidendi.

Poccutickuii ropuct, npodeccop M.H. MapueHko Ha000pOT BBIAEISIET TPU OCHOBHBIX
MO/JIEJIH TIPELE/ICHTA.

[lepBast Mozenp - MOJENb YaCTHOM aHAJOTMH, B COOTBETCTBHM C KOTOPOU CyaeOHOe
peleHne, KOTOpOE€ HMMEHYETCS MPeleNeHTOM, SBIsIeTCs 00pa3loM WIM NPUMEPOM IIpU
PacCMOTPEHUM AaHAJOTHUYHBIX JIeJ, HE3aBUCUMO OT TOr0, HACKOJbKO BBICOKOH  CyneOHOI
WHCTaHUMEW OHO MPUHSTO.

Bropas Mozaens sBIsieTCS HOPMOYCTaHABJIMBAIOIICH - CyneOHbIE peIlleHHUs, KOTOphIE
UMEHYIOTCSI IPELEACHTOM, COJIEpKaT B ce0e onpeies€HHbIE IpaBuia, KOTOPbIE HIKECTOSIINE
CYIbI B 00s13aTEILHOM MOPSAKE TOJDKHBI IPUMEHSTh PH PACCMOTPEHUH aHATOTHYHBIX JIEll.

CyTh TpeTheil MOJENM 3aKI0YaeTcs B TOM, UYTO CYACOHBIE PEIICHHS, KOTOPHIC
MMEHYIOTCS MPEUEACHTOM, OMUPAKOTCSA Ha OINpPEACIICHHbIE MPABOBbIE MPUHLUIIBI, CO3/AI0T U
NOJJEPKUBAIOT UX, a TAKKE MOTYT UCIOJb30BaThCSA IPU PACCMOTPEHUU aHAJIOTMUHBIX JI€]l B
OyayieM u JUisl TalbHEHUIIero COBepIIeHCTBOBAHUS TPABOBON CUCTEMBI.

23.I1peuenentHoe npaBo EBpomneiickoro Cyaa u ero BjMsiHHe HA MPaBOBYIO CHCTEMY
P®.

Bmecre ¢ Tem, pemienusi, koropble npuHumarorcs Epomelickum CynoMm Bcerga HOCST
00s3aTeNnbHBIX XapakTep, uTo BbiTekaeT u3 4.3 cr.46 Konctutyuuu Poccuiickoit deneparuu:
«Kaxzaplii BIpaBe B COOTBETCTBMM C MEXJIyHapOIHbIMHU JoroBopamu Poccuiickoit ®enepanuun
o0pamaTbesi B MEKIoCyJapCTBEHHbIE OPTaHbl 10 3alllUTe IPaB U CBOOOJ YeslOBeKa, €ClIM HCUepIIaHbl
BCE MMEIOIIMECS BHYTPUTOCYJAapPCTBEHHBIE CPEJICTBA MPABOBOM 3alIUTHI», YTO TAK)XKE aHAJIOTHYHO
nocranoBieHusM Koncrutynnonnoro Cyzna PO.

PaccmarpuBas Boripoc 006 o0si3aTenbHOCTH ero pemieHuii, B. B. Jlazapes, B wacTHOCTH,
ykaszbiBaeT: «O0s3arenbHOCTh pemeHust KoncrutyuonHoro Cyzia He 03Ha4aeT, 4TO TaKOBBIM
ABJIIETCS BCE €ro CcojAepXaHHe, YTO OHO IIEJITUKOM HOCHUT HOPMAaTUBHO-IPELEACHTHBII
XapakTep Kak HCTOYHMK KOHCTUTYLIMOHHOTO IIpaBa. JTO OTHOCUTCS, MPEXIE BCETo, K
PEe30IIOTUBHON YacTH, cojepxaiieiics B Heill ¢opMmynupoBke pemeHus. Ho oOs3arenbHa u
MOTHMBUPOBOYHAsl 4acTb, MpaBia, HE Bce B HeW CKa3aHHOE, a TO, YTO 00pa3yeT CHCTEMY
IIPABOBBIX apTyMEHTOB, IIPABOBYIO MO3MUIIMIO, JIEKAIYI0 B OCHOBE PEIICHUS U BBIPAXKAIOIIYIO
IIPABONIOHMMAHUE COOTBETCTBYIOIIETO KOHCTUTYLIMOHHOTO IPHUHIIMIIA, HOPMBI U JOJIKHOIO
KOHCTUTYIIMOHHOT'O COJIEP>KaHUSI OCIIOPEHHOTO MPAaBOMOIOKEHUS».

W Bce e CTOMT OTMETHUTb, YTO CIOpPHI MO IMOBOJY CyAeOHOro mpereaeHTta OyayT
MPOJOKATECA TMOCTOSHHO C IMEPEMEHHBIM YCIEXOM CTOPOHHHKOB TOM WM WHOM TOYKHU
3penust. Ha 1aHHBI MOMEHT HET TaKUX 3aKOHOB, KOTOPBIE MOTJIM ObI pa3pemuTh 3TOT crop. B
cootBercTBUM ¢ Koncrurynueir PO®: Briciine Cyast Poccuiickoit denepanuu He 001aaa0T
IIPABOTBOPUYECKUMHU MOJHOMOYMSIMU U SIBJISIOTCSA TOJBKO IPaBONPUMEHUTEIBHBIMU OpraHaMu
(cT.125-127); cynpu He3aBUCUMBI U noauuHs0TCs Tolbko Koncturynun PO denepanbHoMy
3akony (4.1 c¢1.120); TOmbko DexmepanmbHOEe  coOpaHue  (HapiaaMeHT)  SBIsETCS
3aKOHOJIaTEILHBIM OpraHoM (cT.94); coCTaBHOM 4YacThIO TPABOBOM cHCTeMBbI Poccuiickoii
denepauyl SBISIOTCS MEXIYHAPOJHBIE JTIOTOBOPHI, OOLIENPU3HAHHBIE NMPUHLIUIB U HOPMBI
MEXIyHApOJAHOTO TIpaBa (a He cynmeOHbIe mpereAcHThl) (4.4 c1.15). Takxke cTouT 00paTUThH
BHUMAaHUE HA HEMAJOBAXHYIO [JETallb - OCYIIECTBIEHUE TIOCYJAapCTBEHHOH BIACTH
MPOUCXOJUT Ha OCHOBE pa3/iejeHHs] Ha 3aKOHOJATENbHYIO, HCIOIHUTEIbHYIO U CYIeOHYIO.
[lpuToM  opraHbl  3aKOHOAATEIBbHOW,  HUCIOJHUTENLHOW W CyAeOHOW  SIBISIOTCS
camoctostennbHbIMUA (cT. 10). TToaToMy, mms Toro 4toObl BBECTH CYNEOHBIM MPELEICHT B
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Ka4yecTBE UCTOUHUKA MPaBa, HEJJOCTATOYHO BHECTH KaKUe-JIMOO JOTOTHEHUS UIIM U3MEHEHUS B
HekoTopble DenepanbHble 3akoHbl. HeoOX0aMMO KOHIENTyaabHO W3MEHUTh KOHCTUTYIMIO
P®, a He mpocToO YTOYHHTH KOMIIETCHLMH OTICJIBHBIX (heJepaibHBIX  OpPraHoOB
rOCyapCTBEHHOU BIIACTH.

Cnenyer ormeruthb, uto Poccuiickas denepauus, KoTopas SBISIETCS Yy4aCTHUKOM
KonBenuuu, npusHaer ropucaukiuio CrpacOyprckoro Cyna o0s3aTenbHOM IO BOIpocam
TonkoBaHuA U npumeHeHuss Koneenmuu u [IpoTokosa K Hel B Ciy4ae IpeaIonaraeMoro
HapymeHus Poccuiickoit ®enepanueil MOJ0KEHUHM HSTUX JOTOBOPHBIX aKTOB, KOrja
IpelIojiaraeMoe HapylleHHEe MMEJIO MECTO IOCIE€ BCTYIUIEHMS MX B CHJIy B OTHOIIEHUU
Poccun. B cBsa3u ¢ 3tuM, BO u30exaHue Jr000ro HapymeHuss KoHBeHIMM, NpUMEHEHHE
CylaMu BbllIeHa3BaHHON KOHBEHIMM JODKHO OCYILECTBIATBCS C YYETOM IPAKTHKHU
EBpomneiickoro Cyna. B coorBerctBuM ¢ 1.1 cT1.46 KOHBEHIMM 5TH MOCTAaHOBJICHUSA B
oTHomeHNH Poccuu, TpPUHATBIE OKOHYATENBHO, SBISIOTCS OO0S3aTENbHBIMU JUISI OPTaHOB
rocynapctBeHHou Binactu Poccuiickoit denepanuu, B TOM YUACIIE U VIS CYI0B.

Bce xe, ecnmu 0oOpaTuUThC K KOHKPETHBIM PpELIEHHSIM, TO MOYHO CKa3aTb, YTO
IpEeLeNeHTHBI  XapakTep peuieHuii  EBponelickoro  Cyna NoAuYepKuBaeT —IpaKkTUKA
oreuecTBeHHbIX Cy10B 00I11eH IOPUCIUKIIIH.

Hanpumep, onHo U3 Takux perieHuii 6pu10 BiHeceHO HoBo-CaBuHOBCKMM PaiioHHBIM
Cynom B Tarapcrane. Cyn paccMoTpen HWCK >kuTelnbHHUIBI Kasanum ApuHbl AdaHackeBoil u
00s13aJ1 Ka3Hy BBIIIATUTH KOMIEHcAlMO B pazMepe 62 122 pybneit. B takyro cymmy Hoso-
CaBunoBckuil Paiionnblii Cyj OLlEHMI MOpabHBIM Bpel, KOTOPbI NPUYMHUIN COTPYJHUKU
MUWIMIIMA HEBUHOBHOM KeHIIMHE. [Ipy BBIHECEHMM JAHHOIO PELICHUS Cylbs OCHOBBIBAJICSA HA
MOJIOXKEHUAX EBpOMeickoi KOHBEHIIUU O 3alTUTE MPaB YeJIOBEKa U OCHOBHBIX CBOOO/I.

B napyrom nene «MuxeeB mnporuB Poccuiickonn @enepauum» IlocraHosiieHue
EBpomneiickoro Cyna no mpaBam uesnoBeka oT 26 suBaps 2006 r. mo »xanobe N 77617/01,
EBponeiickuii Cyn mo mpaBaM yenoBeka MOJATBEPAMII, YTO BJIACTH OO0s3aHBI 00ecHeuuBaTh
(bu3NYECKyI0 HEMPUKOCHOBEHHOCTD JIML, HaXOJAIMIUXCS MOJ cTpaxeil. B mpotuBHOM ciyuae
NPUMEHEHHE JKECTOKOrO OOpalleHusl WM MBITKH K 3asBUTEII0 TAKXKE MPE3IOMUpYeTcs, U B
CBSI3M C 3TUM BO3HHMKAET BOIIPOC O HapyleHuH ctatbu 3 KoHBeHIMu.

B 3axitoueHne CTOUT OTMETUTh, YTO JAHHbIE IMPHUMEPH! MOKA3bIBAIOT, YTO CylEOHbIE
aKThl U TIpeLeeHTbl, KoTopble (popmupyroTcs EBpomneiickum CynoM, HauMHaKOT aKTHBHEE
BXOJAWTb B IIPAaBOBOM  IOPSNOK cynebHoi cucrembl Poccuiickoit  deneparuu.
BolmeynomsiHyThle pelieHust SpKo WIUTIOCTPUPYIOT TO, 4To pemienus CrtpacOyprcekoro Cyna
HAaYMHAIOT PeaJbHO JCHCTBOBAaTb B POCCUMCKOW IPaBOBOM cucTeme. I103ToMy MOXKHO cMeno
yTBEpkAaTh, 4To cyaeOHble akThl EBpormeiickoro Cyna HOCAT MpeleeHTHBI XapakTep IUis
CyloB Hamiero rocyzaapcrsa. CTOUT OTMETHTh, YTO O(MIHMANIBbHOE MpPU3HAHUE CYAEOHOrO
npeleJeHTa HCTOYHUKOM IIpaBa IO3BOJWIO Obl OBICTPEE BOCIONHSTH CYIIECTBYIOIINE
npo0esbl B HOPMATUBHBIX aKTaxX, YKPEIUIATh M COBEPIIEHCTBOBAThH CY/IEOHYIO 3aIUTY MpaB U
cB00O/ YeNoBeKa, a TaKkKe CIocOOCTBOBAaTh (HOPMUPOBAHMIO NMPABOBOM TOCYJapCTBEHHOCTH B
Poccun.

24.3nauyenue IIpeam0OyJibl B BbIHeceHHHU pemieHuii EBponeiickum Cynom.

B IIpeamOyne EBpormeiickoii KOHBEHIIMM BHOBb TMOMUYEpKHBaeTcs oaHa w3 menei CoBera
EBporibl, a UMEHHO «IOCTH)KEHHE OOJBIIETO AUHCTBA MKy €T0 YWICHAMUY, a TAK)KE yKa3bIBaeTCH,
YTO OJHUM W3 CPEICTB JOCTIDKEHUS OTOW WEIH <SIBIACTCS TOJJICp)KaHWe U JajbHenIee
OCYH_IGCTB.HeHI/Ie HpaB YCJIOBCKA U OCHOBHBIX CBOGOI[». KpOMe TOro, nmoAnucaBIIvueC KOHBGHI.[I/IIO
rocyJapcTBa 3asBUJIM 3]1eCh JK€ O CBOCHM PEIIMMOCTH «CJAeJaTh TMepBble INard Ha IyTH
KOJUIEKTUBHOTO OCYIIECTBICHUS HEKOTOPBIX U3 TMpaB, cPOpPMYIHUPOBAHHBIX BO BceolOmei

JACKJIapaluny IpaB 4€JI0BCKaA.
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OTUM BO MHOTOM OOBSICHSETCS TO OOCTOATEIhCTBO, MOYEMY IEpPEYCHb MpaB U CBOOO,
BKIIIOYCHHBIX B EBpONEHCKYI0 KOHBEHIIWIO, OKa3ajics Kyaa 0oyiee CKPOMHBIM, YeM aHaJOTHYHBIN
nepeueHb Bo Bceobmielt nexmapamuu 1948 r. Jlemo B Tom, uTo aBTOphl KOHBEHIMH MpPEKpacHO
MOHMMAJIM, YTO HA TOH CTaJAMM OHM emie He MOriu 3()(EeKTHBHO rapaHTHPOBATH COONIOJICHHE U
obecrnieueHrne BCero KOMIUIEKca mpaB, ynoMmsHyToro B Jleknapamuu. [losToMy oHEM M30panu myTh,
npu KOTopoMm EBpormeiickasi KOHBEHIMsSI W3HAYaldbHO 3ayMbIBalach KaK >XHBOW, IOCTOSHHO
pa3BHUBAOINIUNCA © OOOTramapmuics opraHu3M. TakuM o0pa3oM, Ha TMPOTHKEHUH BCEX
MOCJICIYIONMUX Tocie MpUHATHS KOHBEHIIUH JIET TOCY/IapCTBa-YUaCTHUKH TOCTOSIHHO TPYIUIIACH U
MPOJOIDKAOT TPYAUTHCS HAJ €€ YCOBEPIICHCTBOBAHUEM, NMPHHUMAIOT K HEW JIOMOJHUTEIILHBIC
[TpoToKOIIBI, BHOCAIIME W3MEHEHHs B Ipolece (HYHKIIMOHHUPOBAHUS KOHTPOJIBHOTO MEXaHM3Ma U
JIOTIOTHSIFOIINE TIepeUeHb TapaHTHPYEeMbIX 110 KoHBEeHIIMM TTpaB 1 CBOOO] YeIOBeKa.

25.CoBpeMeHHbIe HICTOYHUKH MPaBa.

B Hacrosmiee BpeMs 3TOT HMCTOYHMK mpaBa npumensercs B Axrimu, CIIA, Kanaze,
ABctparmuu u T. n. Bo Bcex 3TMX cTpaHax mMyOJHMKYIOTCS CyneOHbIE OTYEThI, M3 KOTOPBIX
U3BJICKAIOTCS Iopuauueckue (cyneOnele) mnpeueneHTbl. CyneOHble pelleHHs BO BCEM MHpe
o0aaroT aBTOPUTETOM, a 0O0OOIIeHHEe CyAeOHOW TPAKTUKU BhICHICH CyAeOHOW WHCTAaHIUEH
CTpaHbl MOXET OKa3blBaTh IMO3UTUBHOE BJIMSHUE HAa MPaBO- peaju3aluio. B oTnenpHBIX cTpaHax
TaKo€ IOJIOKEHHE CyINeOHOM IMPAKTUKM 3aKpEeIUICHO B 3aKoHoAarenbcTBe. OJHAKO BHE IPEAEIIOB
yKa3aHHBIX CTpaH, IJe JAEHCTBYET MNpeleleHTHOe IMpaBo, pPEIIeHHs CyAeOHBIX HMHCTaHLMN He
BBICTYIAIOT B POJIM HCTOYHHKOB ITPABA.

JUis IOpUAMYECKOro MpeleeHTa Kak MCTOYHMKA IpaBa XapaKTePHbl Ka3yHMCTUYHOCTb,
MHOECTBEHHOCTh, TPOTHBOPEYNUBOCTH, THOKOCTD.

Kasyucrtunnocts. [IpenieneHT Bcerna MakCUMajdbHO KOHKPETEH M HPUONMKEH K
(akTHUECKOW CHUTyallud, IMOCKOJbKY OH BbIpa0aThIBA€TCS HAa OCHOBE PEIICHUS KOHKPETHBIX,
€AMHHUYHBIX CIIy4aeB — Ka3yCOB.

MHoskecTBeHHOCTb. CyIIECTBYET JOCTATOYHO OOJBIIOE KOJIMYECTBO MHCTAHIUM, KOTOpBIE
MOTYT CO3/aBaTh IpeuefeHThl. JlaHHOe  OOCTOATENBCTBO BMECTE CO  3HAYUTENBHOM
IPOJIOJDKUTEIBHOCTIO JCUCTBUS TMOCIEAHUX (JECATKH, a MHOTJAa U COTHU JIeT) O0OYyCIOBJIMBAET
OTPOMHBIN 00bEM MpPELEeIEHTHOTO NpaBa.

IIpornBopeunBOCTh U THOKOCTH. BhIllle ObUIO OTMEUEHO, YTO AaXKe CPeAr HOPMATHUBHBIX
aKTOB, MW3/1aBAEMBIX OJIHUM TIOCYJapCTBEHHBIM OpPraHOM, BCTPEUYAIOTCS HECOIVIACOBAHHOCTH H
npoTtuBopeurs. Tem Oojee HEYAMBHUTEIbHO, YTO PEIICHUS Pa3HBIX CYJAEOHBIX HMHCTaHLIUN IO
CXOJHBIM JeJlaM MOTYT 3HAYUTEIbHO OTJIMYATBCS IPYr OT Apyra. DTO Ompejaesser THOKOCTh
IOPUAMYECKOTO MPELEACHTa KaK UICTOYHMKA NpaBa. Bo MHOIMX Cily4asx CyLIECTBYET BO3MOKHOCTb
BbIOOpa OJHOTO BapHaHTa PELIeHMs JieNa, OJHOrOo Mpele/eHTa U3 HeCKOJNbKUX. [IncaHoe mpaBo
TAaKOro IIUPOKOr0 IpocTopa BBIOOpa HE MpeaocTaBiser. Brpouem, B NpPOTHBOMOIONKHOCTbH
rMOKOCTH MHOTJIa YKa3bIBAIOTCA TaKHe HEIOCTATKU MPELEEHTHOIro IpaBa, KaK €ro >KeCTKOCTb,
CBSA3aHHOCTB CyJI€l KOI'/1a-TO BBIHECEHHBIMU PEIICHUSAMH CXOJIHBIX J€JI, HEBO3MOKHOCTh OTCTYIHTH
OT HUX JaXe B yIepO crpaBeyIBOCTH U 11EJIECO00Pa3HOCTH.

Wrak, ropuaudeckuil NpeuefeHT — 3TO pELIEHHUE II0 KOHKPETHOMY €y, KOTOpoe
00513aTeNIbHO ISl IPUMEHEHUsI U CYOB TOW XK€ WJIM HU3LIeH MHCTAaHLIUU TPU PacCMOTPEHUHU

AHaJIOTUYHBIX ACII.
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Heo6XxoauMbIMH OCHOBAaHUSIMH M YCIOBUSAMHU (DYHKIIMOHHUPOBAHUS TNPEIEICHTa B Ka4eCTBE
0053aTeIbHOT0 UCTOYHHUKA [TpaBa SIBJISIFOTCSL:
HAJIMYME MEXaHNW3Ma OIYOJIUKOBAHUSA Cy/ICOHBIX OTYETOB, YTO MPEAIOIAraeT 00IEu3BECTHOCTD
IIPELICIEHTOB;
CYIIECTBOBAHKE ONITUMAILHON CHCTEMBI TPO(PECCHOHATBHON IOPUANYECKON TTOATOTOBKHY;
3¢ GEeKTUBHO AHCTBYIOLIAs HEepapXUUecKas cyqeOHas BIacTb;
HOPMAaTUBHOCTb €TI0 CONEP KAHHUS;

IIPU3HAHUE CO CTOPOHBI FOCYAAPCTBA.

Bce, uTo kacaeTcs FOpuIU4ECKOro MpeleieHTa, MOXKHO ¢ ONPEAEICHHBIMUA OTOBOPKaMU OTHECTU
K aJJMMHUCTPAaTUBHOMY IIpELIEIEHTY. B COBpeMEHHBIX TrocynapcTBax BO3pPaCTacT IOPUAHYECKOE
3HAUEHHUE JEATCIIBHOCTH MHOTOUYUCIIEHHBIX T'OCYJApCTBEHHBIX OPIaHOB II0 PEIICHUIO CTOSILIUX
nepel HUMM 3anad. B cBA3M ¢ 3TUM aJAMMHHUCTPAaTUBHBIA NPELENCHT TaKXE CTAHOBUTCS
UCTOYHUKOM ((hopMOIi BhIpa’Ke€HMsI) IPaBa, XOTS U UCIOJIb3YETCA PEXe IOPUANYECKOro. DTO TaKoe
MOBEJICHHE IOCYIapCTBEHHOI'0 OpraHa Ju0o JIF000ro JOHKHOCTHOTO JIMIA, KOTOPOE MMENI0 MECTO
XOTs1 OBl pa3 U MOXKET CIIY>KUTh OOpa3HOM IIPHU aHAJIOTHYHBIX 0OCTOSATENHCTBAX.

B HekoTOpbIX cllyyasX HCTOYHMKOM IIpaBa MOXXET OBbITb JOTOBOP HOPMATHBHOIO
coaepskaHusi. OCHOBHOE €ro OTJIMYHE OT BCEX OCTAJIBHBIX JOIOBOPOB COCTOMT B TOM, YTO OH
COJEp)KUT HOPMY IIpaBa — TPaBWIO OOLIEro Xapakrepa, o0s3aTeIbHOE Ul MCIOJHEHUS
HEOIpeAeIeHHbIM KpyroM Jun. OIHaKo, OTINYasCh OT APYTHUX BHJIOB JIOTOBOPOB, HOPMAaTHUBHBIN
[IPaBOBOM JOTOBOP OTBEYAET U YCIOBUAM JCUCTBUTEIBHOCTH JOIOBOPOB. Tak, i ero peaainsanuu
HEOOXO/AUMBI:

OrjacHasi BOJIS IBYX WJIM HECKOJIBKUX JINLL;

B3aMMHOE IIO3HAHUE YTOU BOJIU;

BO3MOKHOCTB COJIEpKaHUS BOJIH.

Eme onHO oTiiMuMe HOPMATUBHOIO IPAaBOBOIO JOTOBOPAa B TOM, YTO OH MOXET COJAEPKATh HE
TOJIbKO HOPMbI HpaBa, HO ¥ MPUHIIMIIBI HpaBa (HapuMep, IPUHIUI TYMaHHOCTH, COEPIKaIUNCS B
OOJIBIITMHCTBE COBPEMEHHBIX KOHBEHIIUM).

C 90-x rr. XX B. JOroBOpbl HOPMATHBHOTO COJEpKaHUs MosyyatoT B Poccun Bce Gombiuee
pacrpocTpaHeHHe Kak MCTOYHHMK ((popma BbIpakeHHUs) BHYTPUTOCYAAPCTBEHHOro mpasa. OHHU
MOTYT Ha3bIBaTbCs IO- Pa3HOMY («KOHTPAKT», «COTJIAIIEHUE», «IOTOBOPEHHOCTH)»), HO B JIIOOOM
Clly4ae JJOKYMEHT JIOJKEH COAEPKaTh HOPMY HpaBa.

Takum 00pa3oM, HOPMaTHUBHBIN JIOTOBOP — 3TO COBMECTHBIM NpPaBOBOM akT, odopmieHue
BBIPQ)KEHUSI COTJIACOBAaHHBIX O00OCOOJEHHBIX BOJEU3BABICHUNA CYOBEKTOB IPaBOTBOPYECTBA,
HaIIpaBJICHHBIX HA YCTAHOBJICHUE IIPABOBBIX HOPM.

XapakTepHOH OCOOEHHOCTHIO NAaHHOH (hOpMBI MpaBa SBJISIETCS TO, YTO OH HE MPUHUMACTCS
KaKMM-JTM0O TPAaBOTBOPUECKUM OpraHOM, a NpPEACTaBIseT co0Oi cojaepiKaliee IpaBOBbIC

HOPMBI COTJIAIICHUE JOTOBAPUBAIOIIIUXCA CTOPOH.
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I/ICXOI[SI HU3JJAHHOTO TIMOHMMaHHAg JOTOBOpa HOPMATUBHOI'O0 COACPKAHUA MOKHO BBIACIUTH
YCPThI, XapaKTCPHLIC JIsI AOTOBOpPAa HOPMATHBHOTO COACPIKAHUA KaK OPUANICCKOI'0O HCTOYHHUKA!

00IIMii B3aUMHBIN MHTEPEC CTOPOH;
PaBEHCTBO CTOPOH,;
JTO0OPOBOJIBHOCTD 3aKJIIOYCHHUS,
BO3ME3/IHOCTb;

B3aMMHasd OTBETCTBCHHOCTH CTOPOH 3a HCUCIIOJHCHHE HWIM HCEHAWICKaIIEC HCIIOJIHCHUC

IMPUHATBIX O6$I3aTeJIBCTB;

IIpaBOBOC obecneyeHue.

26.ITpeuenenTHas npaktuka Eppomneiickoro Cyna no npaBaM 4yejioBeKa KakK peryJsiTop
rpaxkaaHcKux oTHomenni B Poccuiickoii Megepanun.

B cBa3u ¢ npucoennnennem Pocculickoit @enepannn kK EBponeickoil KOHBEHIIMU O 3aIIUTE
IpaB 4ejloBeKa M OCHOBHBIX cB0OOJ 1950 r. (manmee - EBpomeiickas koHdeHIus1) poccuiickue
rpakJaHe M HHbIC JIMIA, HAXOJAIIMecs MOoJ ropucaukuuend Poccuiickonn denepanuu, a Takxke
JeHCTBYIOIME HAa €€ TEPPUTOPUU IOPUIUYECKUE JIMIa MOJIyYWId BO3MOXHOCTh 0OpamaTbes Uit
3aIIUTHl CBOMX MMYLIECTBEHHBIX M JIMYHBIX HEMMYLICCTBEHHBIX IIpaB B EBpomneickuii cyn 1o
npaBaM yesnoBeka. B nngopmanronnom nucsme Beiciero Apourpaxksoro Cyaa P® ot 20 nexabps
1999 r. "O0 OCHOBHBIX MOJOKEHUSIX, IPUMEHsIeMbIX EBpornelickuM cyioM 10 IpaBaM 4eoBeKa Mpu
3allMTe MMYIIECTBEHHBIX @IpaB M IIpaBa Ha MpaBocyaue" orMewaerca: "B pesynbrare
NPUCOEANHEHUS K IOpUCAUKINY EBponeiickoro cyaa poccuiickue MeXaHu3Mbl Cy1e0HOTO KOHTPOJIS
3a coOMI0/IeHNeM HMYIIECTBEHHBIX IpaB YYaCTHHUKOB 3KOHOMHUYECKOro obopora B Poccuiickoii
®enepalyil MOTYYHIN TOJIEPKKY B BUAE MEXKIYHAPOIHOTO CyAEOHOTO KOHTPOJIA. DTO O3HAYaeT,
YTO KOMIETEHIMsI apOMTPaKHBIX CYJIOB IO PAacCMOTPEHHMIO HUMYIIECTBEHHBIX CIIOPOB U
KomneTeHusi EBponeiickoro cyaa no pacCMOTPEHUIO kajio0 Ha HapylIeHHe UMYIIECTBEHHBIX MpaB
B3alMOCBS3aHbI".

B cootBerctBuUM ¢ EBpomneiickoil KOHBEHIMEH yCIOBUSMHU JUIsl OOpallleHHs TpaxiaH U
IOPUANYECKUX JIMLL, HaXoAsAmuxcs nox opucaukuuen Poceuiickon denepanuu, B EBponeickuit cyn
ABIIAIOTCA: 1) mpeznonaraeMoe HapylleHHE cO CTOPOHBI Poccuiickoro rocynapcrBa Kakoro-iau0o
JUYHOTO HEUMYIIECTBEHHOI0 JMOO HUMYIIECTBEHHOrO IpaBa JMIa (M3 NEPEUYHCICHHBIX B
KonBennun); 2) ucyeprnaHue BceX BHYTPEHHUX CpEACTB MpaBoBoi 3ammrtel B Poccum; 3)
COOJIIOJIEHHE IIECTUMECSYHOTO0 CpoKa TIOCie TPHUHATUS TIOCIEAHEro pEeLIeHUs pPOCCUHCKON
uHcTaHnuen. Ilpu sTtom '"WcuepmaHHOCTR" CpPEACTB MPAaBOBOM 3allUThl MPUMEHUTEIBHO K
pOCCHIICKOM TpaBOBOM cHCTEME JIOJKHAa O3HauaTh, YTO JAEJIO0 OBUIO MPEAMETOM PacCMOTPEHMS
Briciiero ApOutpaxknoro Cyna win BepxoBuoro Cyna P®, a B HEKOTOpbIX ciydasx -
Koncrutyuonnoro Cyna P®. Kpome Toro, xanoba He 10KHA ObITh aHOHMMHOM, a SIBIISATHCS 110
CYIIECTBY aHAJIOTUYHOM TOM, KOTOpas yke Oblila paccMOTpeHa EBpomneiickium CyJJoM MK yKe cTana
peIMETOM JIPYroil mpoueaypbl MEXIyHApOJAHOTO pa3OMpaTesbCTBA WM ypPEeTryIUpOBaHMS, U HE
coJieprkalieil HOBbIX OTHOCSIIMXCS K Aeny gaxtoB. CyJ Takke 00bABIsSET HENPUEMIIEMOH JTI00YIO
KaIo0y, €CITM COYTEeT €€ HECOBMECTHMOW C TMOJIOKCHHsIMH EBpomeiickoil KOHBEHIMH, SIBHO
HEe0OOCHOBAaHHOM WJIM MOJaHHOM ¢ HapymeHueM (cT. 35 KonBeniun).

B cBs13u ¢ pazbuparenscTBoM Jena B EBporneiickoM cye CyIecTBeHHOE 3HAYCHHE UMEET €T
IIPAKTUKA IO PACCMOTPEHUIO AEJI O HAPYLIEHUU IIPaB, KOTOPHIE NMPUHATO OTHOCUTH K IPEAMETY
IpaXXJIaHCKO-TIPaBOBOT'O PErYJIMPOBaHUS, OCOOEHHO €CIM ATO KacaeTcsl BBIICHEHHUS IPaBOBOM
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IOpUPOIBI, COJEpXKaHUs paccMaTpuBaeMblx mpaB. COOCTBEHHO TOBOpS, ISl OTEYECTBEHHOT'O
IPaBOMOpPSIKA BaXXHbl HE CTOJIBKO HOPMBI B 00JacTH JIMYHBIX HEUMYIIECTBEHHBIX U
UMYILECTBEHHBIX IpaB, 3akperuieHHble B KoHBeHLUMU (OHM YK€ BOIUIOLIEHBI B ['paskgaHCKOM
kogekce u Koncrutynun PO, u Mexny HUMU U OTEUECTBEHHBIMH HOPMaMH OTCYTCTBYIOT KaKHe-
a100 cepbe3HbIE IPOTUBOPEUHS), CKOJIBKO OIBIT pean3aluy 1nonoxeHuii KonBeHuun B npakTuke
€BPOIEHUCKUX KOHTPOJBHBIX OpraHoB. C ydyeTOM HOBU3HBI MHOTHMX HOPM I HAlled IPaBOBOU
CUCTEMBI IPaKTUKa EBpONENCKOro cya o3BOJISIET HAIOJIHUTD UX PEaJIbHBIM COAEPKAHUEM.

Ho kak nanexo moxert 3aiitu Cyj B TOJKOBaHMM MOJI0keHU KOHBEHIIMU TIpU pa3penieHrun
KOHKPETHBIX el (peub HE MJAET O KOHCYJbTAaTHUBHBIX 3aKIHOYEHUSX, KACAIOIIMXCS TOJIKOBAHUS €€
HOJIOXKEHUH 1o mpockbe KoMuTera MUHUCTPOB) M B KakoW CTENEHM TAKOE TOJKOBAaHUE MOXKET
BOCIIPHHUMAThCSI Kak oOs3aTenbHoe cyaamu PD? Ilpu parudukamun EBpomnelickoil KOHBEHLIUU
Poccuiickas ®enepanusi cuaenana 3asBieHUME O MpU3HAHUMU Iopucaukuuu EBpomeiickoro cypaa
"00s3aTenpHON MO BompocaM ToJiKOBaHUs M NpuMeHeHuss KonBenuuu u [IporokonoB k Hell B
ciIydasx IpexmnosiaraeMoro HapymeHus Poccuiickon denepanneil IOJ0KEHUN 3TUX JTOTOBOPHBIX
akToB".

Peub He naer o npusHaHuM o0s13aTeNbHON Beel npakTuku EBponeiickoro cyza, a Jniib TOi,
KoTOpass (hopMuUpyeTcss mpU paccMOTpeHUu Aen ¢ ydactuem Poccuiickoit depepannu. Bompoc ¢
3HAYEHUM [UII OTEUYECTBEHHOI'O TIPAXKJAHCKOIO 3aKOHOJATENIbCTBA INPELENCHTHONM IPAaKTUKH
EBponeiickoro cyna, cdopmupoBaHHOi 0e3 ydwactusi Poccum, mMOKa OCTaeTcs OTKPBITBHIM.
dopmanbHo pemieHust EBpomnelickoro cyna He 00s3aTeNbHbI 17151 HEY4aCTBOBABILUX T'OCYAAPCTB, HO
(akTUYeCKu TOCyIapcTBa CIEAYIOT IpaKTUKE, MOCKOJbKY "KOHTpOJbHbIE opranbl KoHBeHIuu
IPU3HAIOT ce0sl CBSI3aHHBIMU MTPELECHTOM..." .

Jpyroil acnekT npo0ieMbl TOJIKOBAaHUS CBsI3aH C pa3IMYHbIMU BapUaHTAMM €€ IPUMEHEHHUSI.
ITockonpky KoOHBEHIMSI MOXET NPUMEHATHCA KaK 4acTh MpPaBOBOM cuctemsl Poccun,
CJIEI0BATEIIbHO, NUMEET MECTO TOJKOBAHHUE €€ MOJOKEHHM POCCHMCKMMHU cynamMu. Ho TonkoBanwue
ocymiecTsiusier U cam EBponeickuii cyn. B oroil c¢BA3u, Kak chnpasennuBo mojaraer T. H.
HemaraeBa, Bo3aMOXkHa cHUTyalusi, KOrja TOJIKOBaHHe EBpomneiickoil KOHBEHLIMH B apOMTpaKHbBIX
cynax POCCHUU 6yzner otnuyatbes OT TOJIKOBaHUS ee HOpM B EBponeiickoM cyne. O4eBUIHO, YTO
IIPUOPUTETHBIM JIOJKHO CTaTh TOJIKOBaHMEe KoHBeHIIMM EBponeiickum cyom.

[Tonoxxenne o6 YmomHomouenHoM Poccuiickoit ®@enepanuu npu EBponeiickom cyne 1o
IpaBaM 4YeJIOBE€Ka K YHMCIy OCHOBHBIX €ro ()yHKIIMM OTHOCUT "HW3ydeHHEe NpPaBOBBIX MOCIEACTBUN
pemenuii EBponeiickoil koMuccuu no npasam yenoBeka n Cyna aiis rocynapcTs - wieHoB Cosera
EBponel" u moaroroBky 'c yudetoMm mpeneneHTHoro npaBa CoBera EBpomnbl pexomeHIanui 1o
COBEPILICHCTBOBAHUIO 3aKoHoAarenbcTBa Poccuiickont @Pexepanuvu U NPaBONPUMEHUTEIBHOU
npakTuku" (1. 4). Kak otmedaercs B ntureparype, "3HaueHHe IPeLeIeHTOB, CO3JaBaeMbIX B paMKax
Cogera EBponbl, COCTOUT B TOM, YTO OHU SIBJISIFOTCS 00pa3oM TOJIKOBaHHUS HOpM... KonBenuun". U
xoTs Poccust He cBszaHa pemeHusmu Cyna 1o ApyrMM JeiaM, "TIPUMEHEHUE HCKIFOUYHUTEIIBHO
"cBOEro", OCHOBAaHHOI'O Ha HAIIMOHAJIBHOM 3aKOHOJATENIbCTBE M CIIOKUBIIEICS NMpaKTUKE, OAX0Aa
K TIOHMMaHWIo mojoxkeHnid KouBeHmmm, 0e3 ydera TonkoBaHWU EBpormeidckoro cyma, MOXKET
IIPUBECTH K €€ HapYILICHUIO U, KaK CJIEICTBUE, K OTBETCTBEHHOCTH rocyaapcTsa’.

Cnenyer OTMETUTh, 4TO (DakTHUECKH BbICIIME CcyAeOHble UHCTaHUMM Poccuu mpu
pPacCMOTPEHMH TPakKJaHCKO-IIPABOBBIX M HMHBIX €N ONUPAIOTCS Ha IOJIOKEHUS NPELEIECHTHON
npakTuku EBpomneiickoro cyna. Tak, Koncturynuonnsiit Cyn PO npu TOIKOBaHHWU MOJIOKEHUS CT.
35 Koncturynuu P® "HUKTO HE MOXKET OBbITh JIMILIEH CBOET0 MMYIIECTBA MHAYE KaK MO PELICHHIO
cyaa" mpumen K BbIBOAY, YTO KOHCTUTYHHMOHHO-TIPABOBOM CMBICI MOHSATHS "MMyIIECTBO"
OXBaTBIBAET HE TOJBKO MPaBO COOCTBEHHOCTH, HO, B YaCTHOCTH, BelIHbIe npaBa. Cyz ykasaj, 4To
TaKOM TMOAXOJ KOPPECHOHAMPYET TOJKOBAHUIO MOHATHSA "CBOE MMYIIECTBO' EBpomeickuM cyaom
110 [IpaBaM YeJIOBEKa, JIeKalleMy B OCHOBE npuMeHeHus uM cT. 1 Ilpotokona N 1 x EBpomneiickoii
KOHBEHITMHU. EBponeiickuii cy1 HCXOUT U3 TOTO, YTO KAK/bIM UMEET MPaBO Ha OECTIPENATCTBEHHOE
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MOJIb30BaHME M BJIAJCHHE CBOUM HMMYILECTBOM, B TOM YHMCIIE B paMKaX OCYLIECTBICHMS BEIIHBIX
paB, TaKKe MOAJIeKAIIMUX 3allUTe Ha OCHOBaHMM Yyka3aHHoro IIpotokona (pemenust ot 23
cents0ps 1982 r. mo peny "Cnopponr u Jleanpot (Sporrong and Lonnroth) mpotus lIBenuun" u ot
21 deBpans 1986 r. mo nmeny "Jbxkeiimc m apyrue (James and Others) mporuB CoearHEHHOTO
KoponescrBa", a Takke coxaepkaiee cchlIkd Ha HMX pemeHue ot 30 mas 2000 r. mo geny
"Kap6onapa u Benrypa (Carbonara and Ventura) mporuB Mrtanuu"). Ha npaktuky EBpomneiickoro
cyna u Eponelickoii komuccun Koncturynuonnsiii Cyn P® cceputancst Takxke B APYruX CBOMX
MOCTaHOBJICHUSIX.

27.IlpaBoBble MocjaeACTBHS MOCTaHOBJeHHH EBponeiickoro cyaa no npaBam 4ejioBeKa.

30 mapra 1998 r. Poccuiickas ®enepauuss DenepanbubiM 3akoHoM "O partudukanum
KoHBeHLnu 0 3amure Mpas yeloBeKa U OCHOBHBIX ¢B0OOX U [Iporokosnos k Heil" parudunuponana
EBporneiickyro KOHBEHILIMIO O 3aIIMTE MpPaB YelIOBEKa U OCHOBHBIX cB00OJ OT 4 Hosi0ps 1950 1. ¢
M3MEHEeHUsIMU, BHeCeHHBIMU [IpoTokonamu k Hel N 3, N 5, N 8 1 1on0oTHEHUSIMU, COACPKAIUMUCS
B [Iporokone N 2, u [Iporokosnsl k Heit N 1, N4, N 7, N 9, N 10, N 11 (nanee - KouBenmus), u ¢ 5
mast 1998 r., ¢ MOMeHTa nepeaay paTU(PUKAIMOHHBIX IpaMoT ['eHepanbHOMYy cekperapio CoBeta
EBponbl, ykaszaHHas Bbiue KoHBeHHMS M coorBercTByromue lIporokonsl k HeW cramu
obs13aTenbHbIME I Poccuiickoii deneparum.

[NTPUMEYAHMUE: B cootBerctBuu co ct. 9 [Iporokona N 7 k EBpomnelickoii KOHBEHIIUU O
3allUTe€ IpaB 4YeJIOBEKa W OCHOBHBIX CBO0OOJ YyKa3aHHbIM [IpoTokon BeTynmuia B CHIly Ui
Poccuiickoit @enepanuu 1 aBrycra 1998 r.

OnHa M3 0COOEHHOCTEH HaHHOrO MEXIYHApOJHOro JOroBopa O IIpaBax U CBOOOAAX
YyeJIoBeKa 3aKJII0YaeTcsi B TOM, 4YTO g oOecredeHHs] COOJIOJEHUS MEKIyHapOJHO-IPAaBOBBIX
00513aTeNIbCTB, MPUHATHIX Ha cebs Bricokumu JloroBapupatouiumucs CtopoHamu no KonBeHImu,
Ob11 yupexaeH EBponeiickuii Cya 1o npaBaM 4eoBeKa.

B xonme cBoel [eATENBHOCTH MNPU PACCMOTPEHUH MEXTOCYAAPCTBEHHBIX A€l U 1€,
OCHOBaHHBIX HAa HWHAMBHIYaJIbHBIX >kajmoOax, Cyn NpUHHMaeT pelIeHHs O MPUEMIIEMOCTH U
IIOCTAHOBJIEHHS 10 CYLIECTBY. B CBSI3U C 3TMM HE TOJIBKO B TEOPETHYECKOM, HO U B ITPAKTUYECKOM
MJIaHe BO3HUKAET BOMPOC: KAKOE MECTO B MPaBOBOM cucTemMe Poccruu 3aHMMArOT TaHHBIEC CyeOHBIE
aKThI?

KonBennus Hajgenmwia EBponeickuil Cyn IO mpaBaM 4eJIOBEKa KOMIIETCHIIMEW HE TOJBKO
npuMeHATh KoHBEHIMIO, HO U OCYIIECTBIIATh ee TojakoBaHue (cT. 32 KonBenuun). Takum obpazom,
B pamkax Coseta EBpombl, moa srugoil kotoporo u Obuta mpuHsATa EBporeiickas KOHBEHLHUS O
3alIUTe TpaB YEIOBEKAa M OCHOBHBIX CBOOOJ, MpaBO TOJKOBATh M MPHUMEHSATH IOJIOKEHHS,
conepskanirecs: B KonBeHIMM, NpUHAIISKUAT UCKIIoUUTENbHO Cyay.

IIpn BbIHECEHMM pEIIEHUs WJIM NOCTAHOBJIEHHS NMPAKTHUYECKH MO Kaxaomy neny Cyn s
000OCHOBaHHS CBOEH TO3UIMM CCHUIAETCS Ha paHee BbIHECEHHbIE UM pELIeHUs U/Win
IIOCTaHOBJICHHUS.

K mpumepy, no aeny bypnos npotus Poccuiickont @enepannn EBporelickuil ¢y no npasam
4eJ0BEeKa, KOHCTAaTUPOBAaB, YTO HECBOCBPEMEHHOE HCIIOJIHEHHE CYAEeOHOro pelieHHsl Hapymiaer
MpaBO Ha CIpaBeIIMBOE CyAcOHOe pa3dmparenscTBO, cocnancs Ha [loctanoBnenue Cyma ot 19
mapta 1997 r. mo geny Hornsby v. Greece. OrmeTuB, uro, mo cmeiciny cr. 1 Ilporokoma N 1 k
KonBenmuu, "tpeboBanue" 0 B3BICKAHUHM JCHEKHBIX CPEJICTB, COJEpIKaIeecss B HaIMOHAJIHLHOM
CylneOHOM pelleHHH, BKJIOYaeTcss B MOHsATHE '"coOcTBeHHOCTH", EBpormeiickuil cya mo mpaBam
yenoBeka cocnancs Ha [locranosnenue ot 9 mexadbps 1994 r. mo memy Stran Greek Refineries and
Stratis Andreadis v. Greece (bypmos npotus Poccuiickoii @enepanuu, . . 34, 40 [ToctaHoBICHUS
ot 7 mas 2002 r.).

ITo neny KamamnukoB mnpotuB Poccuiickoit @eneparuu Cyn s 000CHOBaHUS CBOEH
HO3MIIMHU 10 BONPOCY, HACKOJIBKO CPOKH MPEIBAPUTEIBHOIO U CY1€0HOI0 CIEACTBUMA B OTHOIIEHUH
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3asiBUTENII COOTBETCTBOBAIM KpuTepuro pazymHoctd (m. 1 cr. 6 KonBeHuum), cocnaics, B
yactHoctH, Ha [ToctanoBinenune Cyma ot 10 gexadbpst 1982 r. mo mexy Corigliano v. Italy, a takxe
[Tocranosnenue Cynma ot 24 nostOps 1993 r. mo memy Imbriosca v. Switzerland (Kanamaukos
npotuB Poccuiickoit @enepanuu, 1. 124 Ilocranosnenus ot 15 uromns 2002 r.).

28.EBponeiickasi KOHBEHIMsI O 3alliTe NMPaB 4eJlOBeKA M OCHOBHBLIX cB00OA, OT 4
HOs0ps 1950 r. (Kinaccupukanyus NpUHIKMIIOB M HOPM).

KonBeHiuss o 3ammTe mpaB YeJOBEKa M OCHOBHBIX CBOOOJ, Tak)Ke H3BECTHAs IIOJ
HeopHUIMATFHBIM Ha3BaHMEMEBpONEiicKash KOHBEHIUS IO MpaBaM YeJIOBEKa, SBISETCS OJHUM W3
OCHOBHBIX JI0KymMeHTOB CoBeTa EBpOHBI[l]. DTOT MEXIyHApOAHBIN ToroBop noamnucad B 1950 roay
U BCTynmwi B cuiny 3 ceHTsOps 1953 roga. KoHBeHIMsS ycTaHAaBIMBAaeT HEOTHhEMIIEMBIC IpaBa U
CBOOOJIBI KXKJOTO 4YeNOBeKa M O0sA3BIBAaCT ToOCymapcTBa, paTudumupoBabmme KoHBeHIHIO,
rapaHTHUPOBATH ITHU MpaBa KaKJIOMY YEJIOBEKY, KOTOPBIM HAXOAUTCS MO X IOpUCAUKIIMEH. [ TaBHOE
ornuure KOHBEHIIMM OT UWHBIX MEXIYHApOAHBIX JOTOBOPOB B O00JIACTH MpaB uYeIOBEeKa —
CyIlIECTBOBaHUE peanbHO JIEHCTBYIOIIETO MeXaHH3Ma 3aIIUThI JIEKJIAPUPYEMBIX
npaB nocpeactBom Espomeiickoro cyma mo mnpaBam  denoBeka(ECITH), paccmarpuBaroiiero
WHIUBUIyaJIbHbIE JKajl00bl HA HApYIICHWS KOHBEHLMH. JIF0OOW TpakIaHUH WA JKATEIh CTPAHBI
Cosera EBpomnbl, cuuTaromuyid, 4To €ro IpaBa W CBOOOJIbI, 3aKpeIJICHHbIC KaKOH-TMO0 CTaThEN
KonBenuuu, ObUIM  HapylIEHbl, HUMEET BO3MOXXHOCTb OOpaTHTbCS B ECYZ,  ecnn
COOTBETCTBYIOIIAs CTaThsd ObUIa paTH(UIMpPOBaHA TOCYAAPCTBOM, KOTOpOE OOBHHSETCS B
HapyIIEHUH TPaB.

Unenamu KonBenmuu siBisitorcst Bce crpanbl Coeta EBponbl. HoBbie TocymapcTBa-diieHbI
00s13aHbI ToAnHcaTh €€ npu BeTyrieHuu B CoBer EBpornbl U paTuduipoBaTh B TEYEHUE OIHOTO
roja. B tekcre KoHBeHIIMM MOYKHO BBIICIIUTD JBE YACTH: TIEPEUCHD 3AIIUIIAEMbIX TIPaB M MOPSI0K
nesitenbHOCTH EBpomneiickoro cyna. [Ipotokonsr Ne 2, 3,5, 8,9, 10, 11, 146uc (yrpaTtui cuity mocie
BCTYyIUIEHUS B cuity mpoTokoia Ne 14) u Ne 14 mocBsieHbl U3MEHEHUSIM B MOPSIIKE JIEATEIbHOCTH
Cyna, Kak ¥ He BCTYNUBIIHK B cruty (1o cocTostHuio Ha 2015 rox) mpotokosa Ne 15.

29. Tpaucdopmauusi nNpaBoBbIX No3unmii eBpomeiickoro Cyaa Ha HAIMOHAJIBLHOE
3aKOHOAATEJIbCTBO.

[IpaBoBbie mo3unmm EBpomeickoro cyaa sBISIOTCS CBOETO poAa KBAa3sMHOPMAaMH,
3aKJIIOYAIOIMMU B ce0e MHTEpIpeTalyio MpaBoOBbIX NOHATHH B cBere KoHBeHuuu. B kaxmoit
HAI[MOHAJbHOW TpPAaBOBOM CHCTEME OHUM HMEIOT CHeHuPHuKy, KoTopas oOycloBiIEeHa
MHOTOYHMCICHHBIMU (aKTOpPaMH, CpPEAH KOTOPBIX OINPENCISIOMUMH SBISIOTCS IOPUANYECKHE.
KoHCcTUTYuu pazauyHbIX TOCYIapCTB MO-PAa3HOMY 3aKPEIUISIOT COOTHOIIEHHE MEXIYHAPOJIHOTO U
HallMOHAJIBHOTO TNpaBa. HezaBucumo oT ocoOeHHOCTEH BXOxkIeHHsT HOpM KOHBEHIMM M perieHuit
EBporneiickoro cyna B HallMOHAIBHYIO IPABOBYIO CHCTEMY MOCIEAHHUE MOJIEKAT UCIOIHEHUIO, YTO
IIpEIoyiaracT HCIOJHEHUE PE30JII0TUBHOM YacTH M MPELEIEHTHOW HOPMBI, COZIEpXKallelcs B
MOTHUBHPOBOYHOM 4acTH penieHus: EBponeiickoro cyna.

KonBennus u pemenust EBpornelickoro cyjaa no nmpaBaM 4eJIOBEKAa OKa3bIBAIOT BO3JECHCTBHE
Ha HalMOHaJbHBIE cucTeMbl mpaBa. OT TOoro, kKakum oOpa3oM U B Kakoil (opme perieHus
EBporneiickoro cyza BIusOT Ha HAllMOHAJIBHBIE IIPABOBBIE CUCTEMBI, 3aBUCUT KaUECTBO pealIn3aliu
1 3QdeKTUBHOCTH UCTIONHEHNUS penieHuii EBpomneiickoro cyna.

Jlns moHMMaHMs Tpoliecca BIUSHUS (OTpakeHus) pemieHuil EBpomeiickoro cyna Ha
HallMOHAJIIbHBIE TPABOBBIE CHUCTEMbl YMECTHO MCIOJb30BaTh mMoHsATHE 'Bocmpustue". Ilox
BOCIIPUATHEM B TEOPHUM IIpaBa IMOHUMAIOTCS KOMIUIEKCHI OLIYIIEHHWM, CO3AAIOIINE ONpEAcIECHHbIE
00pa3sl mpeaMeToB, (hakToB, coObITHI. Ha ypoBHE BOCTIpUATHS POXKIACTCS YYyBCTBEHHBIN 00pa3
npeaMera, 00OOIIEeHHBIN, IIeOCTHBIN, YAepKUBAIOIIUN MOCTOSHHO OO B TEUEHHE HEKOTOPOTO
BPEMEHU UJICHTUYHOCTb C OTPAXKAEMBIM ITPEIMETOM.
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Bocnpusitue pemennit EBponeicKoro cyna HauUMOHAJIbHBIMH IMPABOBBIMU CHCTEMaMHU
HEPa3pbIBHO CBS3aHO C NPAaBOBOHM pereniueil. Penenmus BkitouaeT B ceOs JBa CYyIIECTBEHHBIX
MOMEHTA: BO-TIEPBBIX, BOCIPUATHE HAMOHAIBHBIM IIpaBOM Ipeanucanuii Hopm Konsenuuu yepes
MEXaHM3M ee paTH(HUKauuu Wik ono0peHus (YyTBEp)KIEHHUs) U, BO-BTOPBIX, Mepeaady MpaB U
00s13aHHOCTEH, BO3JIOKEHHBIX EBporelickoil KOHBEHIIMEH Ha rocynapcTBa - ydacTHHMKOB CoBera
EBpomnbl ¢ 1enpro HeNoCpeACTBEHHOM X peanu3anuu. [Ipu 3ToM cama Hopma npaBa, coepKaniasics
B KoHBeHIIMHU, TEKCTyaJbHO OCTaeTCs HEM3MEHHOM M PaBHO 00s3aTENbHOM AJS CO3JaBIIUX €€
CyOBEKTOB.

Heo6xoauMo OTMETUTB, YTO OOJIBIIMHCTBO TOCYIAPCTB - Y4aCTHUKOB KOHBEHIIMH HCXOMISAT
U3 €€ IpPUOpUTETa HaJ HAUMOHAJIBHBIMM HOpMaMmM npaBa. Psan rocynapctB npupaer KonseHuuun
IOPUINYECKYIO IEHHOCTD 3aKOHA, HO HE KOHCTUTYLIMOHHYIO LIEHHOCTb.

Bocnpusatne KonBeHuuu paznuyaercss B 3aBUCMMOCTH OT TOIO, KAaKOM NPUHIMUI -
MOHUCTUYECKUNA WIN TyAINCTHYECKHUM - IPENYCMOTPEH B KOHCTUTYLIMU rocyAapcTBa. BrirroueHue
HOPM MEXJIYHApOJHBIX JOTOBOPOB B HAIIMOHAIBHOE IPABO MPOHUCXOIUT ABYyMs crmocobamu. B
COOTBETCTBUM C PACHPOCTPAHECHHOM MOHHUCTUYECKOM CHCTEMOM MEXIYHAapOJIHBIM JOTOBOD
CTAaHOBUTCS HMHTETPUPOBAHHOW YACThIO HAIIMOHAIBHOTO IIpaBa IMociie ero partuduxanuu. B
NyaJINCTUYECKOM CHCTEME MMIUIEMEHTAlUsl JOTOBOPOB MOJKET IPOUCXOIUTh HE IIyTEM
paTuUKauu, a MyTeM NPUHATUS CHENUAIBHOTO 3aKOHA WM BHECEHHS, COTJIACHO MOJIOKEHUSM
MEXIYHAPOJAHOTO I0r0BOPa, U3MEHEHHH B CYLIECTBYIOLIEE HALMOHAIBHOE 3aKOHOAATEIIBCTBO.

30.'apaHTHM HE3aBUCHUMOCTH 4JI€HOB Cy/ia.

Cucrema rapaHTuii He3zaBUCMMOCTH wieHOB Cyaa B 1L€JIOM aHAJOTMYHA TapaHTHSIM,
JENCTBYIOIMM B IIPABOBOM JIEMOKPaTHYECKOM IOCYJapCTBE.

Kaxnpiii wien cyna o0nagaer HMMMYHHMTETOM OT YTOJIOBHOM M aJIMUHUCTPAaTUBHOMN
OTBETCTBEHHOCTH (JIOCIIOBHO — UMMYHHTET OT FOPUCAUKIMY; (panil. immunite de jurisdiction).

NMMyHHTET cyfieil U TeHepalbHbIX a/JIBOKATOB PacHpOCTpPaHSETCs Jella, paccMaTpuBaeMble
KaK HallMOHAJIBHBIMU CyJaMH, TaK U UHBIMU OpraHaMH, B TOM YHCJIE Ha CTaJUU NPEABAPUTEIBHOIO
pacciieioBanusi. B oTHomenuu neicTBuil, coBepiieHHbIX wieHaMu Cya B 0puIuaibHOM KauyecTBe,
MMMYHHTET COXPAHSAET CHUILY U I1OCJIE IPEKPALEHUS UX TOJTHOMOYHIA.

CHATh HIMMYHHTET CO CBOETO WieHa MOeT Tojbko caMm Cyn. Eciu 3To mpoucxoaut, To A€o
O TPEeCTYIUIEHMM WJIM HWHOM IpaBOHApyIIEHUH CyAbl (TeHepaJbHOro ajBokara) Oyzaer
paccMmaTpuBaThCs B TOCYAApCTBE, I'PaXJIaHUHOM KOTOporo oH sBisercd. Ilpu stom unen Cyna
NPUPABHUBAETCS YJIEHAM BBICIIUX OPraHoOB Cy/neOHOHM BiacTu cBoel crpanbl (cT. 3 Craryra 2001
r.).

HecoBMecTUMOCTh JTOJKHOCTEH OXBAThIBAET HE TOJBKO aJAMHMHHMCTPAaTHBHBIE IIOCTHI B
opraHax HaIlMOHAJBHOM WM HAJAHANMOHAIBHOW TMYyONWMYHOW BJIACTH, HO U  JIOOYIO
npoeCCHOHATIBHYIO AEATENbHOCTD, OIUIAYMBAEMYIO HITH HET.

3anper 3aHUMAThCS TMOJUTUYECKOW WM aJIMUHUCTPATUBHON JEATE€IbHOCTHIO HOCHUT
0e3ycloBHBIH XapakTep. B oTHomeHMM Apyrux BUAOB MOOOYHOH paboThl (Hampumep, Hay4yHO-
MPENnoAaBaTeNbCKON) «B MOPSAKE UCKIIOYEHUS» CY/IbE UM T€HEPAIbHOMY a/IBOKATy MOXET ObITh
JI03BOJIEHO OCYLIECTBIIATH €€ 1o pemeHuto Cosera EBpomnbl.

[IpaBuino0 HECOBMECTUMOCTH [IOJHDKHOCTEH, KaKk M B OTHOIIEHWH 4WICHOB EBpomeickoii
KOMHUCCHHM, COXpaHsi€T CBO€ JEWCTBHE  TaKXKe TIOCi€  MPEKpPalleHHs  IOJHOMOYMM
CyIbH/T€HEPAILHOTO aJJBOKATA.

IIpy BcTymieHMM B NOJKHOCTb CYIbU U TE€HEPAIBHBIE AIBOKATHI AAIOT «TOP’KECTBEHHOE
o0elaHue B TEYEHUE CPOKa IOJIHOMOYMH M TOCHIE €ro OKOHYaHMs COOJIoJaTh OOS3aHHOCTH,
BBITEKAIOLINE U3 UX JOJHDKHOCTH, B YACTHOCTHU, 00S3aHHOCTh MOCTIe HCTEYCHHS MIOJTHOMOYHMNA YECTHO
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U C HEOOXOAMMOM OCTOPOKHOCTBIO MOJIXOAUTH K BOIPOCY O 3aHATHUHU OINpPEACIICHHBIX TODKHOCTEH
WM TIOJIYY€HUU OTPECNICHHBIX PEUMYILECTBY.

BosmoxHBIE CIOPBI U1 COMHEHUS B 3Tol obnactu paspemaeTr cam Cyn (cr. 4 Craryra 2001
r.).

C npaBuIOM HECOBMECTHMOCTH JOJDKHOCTEM TECHO CBSI3aH 3allpeT Ha ydacTue B Jenax,
KOTOpBIE MOTYT MPEACTaBIATH s wieHa Cy/a JIMYHBIA HHTEpEC.

CyzbsiM 1 TeHepallbHbIM aJjBOKaTaM HE pa3pellaeTcsl y4acTBOBATh B PACCMOTPEHUH €M, 1O
KOTOPBIM OHH paHee BBICTYNAJIHU MPEACTABUTEISIMH, aIBOKATaAMU WIH 3allUTHUKaMU. To ke camoe
OTHOCHUTCSI K JlelaM, KOTOpbhIe B MPOLUIOM OHHM YXKE€ paccMaTpUBAIM B OBITHOCTh YJICHOM
HAI[MOHAJILHOTO CYy/1a, CIEICTBEHHOW KOMUCCHH UM B HHOM Ka4yecTBe.

B 1100b1X «0COOBIX 00CTOSATENBCTBAXY, KOTAA CYAbs WM T€HEPAIbHBINA aJIBOKAT CUNUTACT IS
ce0st HEeBO3MOXKHBIM Y4acTBOBAaTh B Jiesie, oH obOparaercs k [lpencenarento Cyna win ero nanaTsl ¢
camootBosioM. [Ipencenarens MoXeT 3asBUTh 00 OTBOJAE CYAbH M 1O COOCTBEHHOW HHHIIMATHBE.
Crnopsl 1 cOMHEHUS, ONAITh ke, pa3pemtaet cam Cyn (cT. 18 Craryra 2001 r.).

Baxnoii rapantueit He3aBucumoctu cyaeOHod Biuactu EC cayxutr mpaBo Cyna
CaMOCTOSITENIbHO OMPEIENATh NPOLEAYpPY CBOEH nAeATelabHOCTH B (hopMe akTa IMoJ Ha3BaHHEM
«tpoueccyalibHblil pernameHT» (I1P)).

JlanHoe TOJTHOMOYME, OJHAKO, HuMeeT cBou npeaensl. Cya CBS3aH MOJOKEHUSIMHU
YUpEAUTEIbHBIX 10TOBOPOB U CTaTyTa, KOTOpPbIE ABIISAIOTCS UCTOUHMKAMU MEPBUYHOIO MpaBa U HE
MOTYT M3MEHATHCA MM [0 CBOEMY YCMOTpEHHIO (HEeKoTopble moyokeHus CraTyTa BIpaBe
nepecmatpuBaTh CoBet 1o npemioxenuto Cyna).

[IpoueccyanpHblii pernament, NpuHATbI Cynom, A BCTYIJICHUS B CHIy HYXKIAETCS B
0/100peHnH TIaBHBIM 3aKkoHoaTenbHbIM opranoM EC — Coetrom EBpomneiickoro Corosa.

MartepuanpHoii rapantueil HesaBucumoctu Cyaa BbICTymaeT ()MHAHCUPOBAHUE BCEX €rO
pacxonioB u3 obmiero Oromkera Eponetickoro Coro3a, a HE W3 HallMOHATBHBIX OFOJKETOB CTpaH,
rpakAaHaMU KOTOPBIX SIBIAIOTCS ero ujeHsl (cT. 268 JloroBopa, yupexnaaromiero EBpomneiickoe
Coo06111ecTBO).

Cyna, xkak U JIpyrue HHCTUTYTHI, CaMOCTOSITENIbHO pa3palaThiBaeT MPOEKT CMETHI CBOMX
pacxonoB Ha Oynyumui (uHaHCOBBIA roJ. Bmecrte ¢ apyrumu pacxojamMu OHU YTBEPKAAIOTCS
EBponapiamenToM 1 COBETOM Ha OCHOBaHHMM €IMHOIO IPOEKTa, IMpelacTaBisieMoro EBponeiickoit
KOMHCCHEM.

HecmensiemocTh cyzael M TeHepaJbHBIX aJBOKATOB SIBJISIETCS Ba)XXHOW TapaHTUEH MX
He3aBUCUMOCTH. Ha mpoTskeHnn cpoka cBouX mosiHoMouuit uiaeHsl Cyzna MOTyT ObITh OTPELIEHBI OT
JOJDKHOCTH ToJIbko camMuM CyaoM 0OpH HaJIMYMM 3aKOHHBIX OCHOBaHUW, MPEIyCMOTPEHHBIX
Jorosopom, yupesxxaatouiem EBpomneiickoe coo01iecTBo.

[TpuHIMI TaliHBI COBEMIATENLHON KOMHATHI SBISIETCS OJTHUM U3 TJIaBHBIX MPAaBOBBIX CPE/ICTB
o0ecrnieyeHus Cy1elCKON HE3aBUCUMOCTH, TPU3HAHHBIM BO BCEX I[UBMIIM30BAHHBIX CTpaHaXx.

B Cyne EBpomnelickux cooOIIecTB JaHHBIH MPUHIUI JOBEAEH O CBOETO JIOTMYECKOTrO
npenena. 3ech He TOJBKO 3alpenieH JOCTYN MOCTOPOHHHUX JIUIl B COBEUIATEIbHYIO KOMHATy, HO
BOOOIlE HE JIONMYyCKAaeTcs pasriaiieHue KakoW-mubo HHpopManuM o XapakTrepe OOCYXKICHHsS U
TOJIOCOBAHUS Cy/ieH npu BeiHeceHuu permrenus (cT. 35 Craryra 2001 r.).

JlaHHO€ MIPaBUIIO OOPAIIEHO MPEKIE BCEro K caMHUM CyZAbsM. VM 3amperieHo BbICKa3bIBaTh
0co0ble MHEHMSI, a TAaKXKe HHBIM 00pa3oM coo0IIaTh 00 HHANBUAYATHHON MO3UIMH 110 KOHKPETHOMY
Jeny KaKk HMX CcaMUX, TaK M JAPYTUX CyJed, y4acTBOBaBIIMX B MPUHSATHH pelmieHus. PemieHue
BBIHOCUTCSI OT UMEHH BCEX CYJeil He3aBUCHUMO OT TOTO, FOJI0COBAI JIM KOHKPETHBIM CYAbs «3a» WU
«IIPOTHBY.

[Ipu BCcTymiieHMHM B AOJDKHOCTh Kaxabplil uieH Cyla NPUHOCUT KISITBY B KOTOPOMl OH
00s13yeTcsi He pasIiialiaTh TailHy COBEIIATENbHON KOMHAT B TOM YHMCIIE U TOCJIE UCTCUCHHS CPOKa
CBOMX TOJIHOMOYHH.
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[IpyHuMn TalHBI COBEIIATENILHOM KOMHAThl, Kak OH npumeHsaercs B Cyne, Ha IepBbId
B3IJIS/l, MOJKET IOKAa3aTbCsl HEAEMOKPATUYHBIM, TaK KaK IOJABJSIET WHAWBUAYAJIBHOCTh UJICHOB
Cyna. Ha camoM nene «00eT MonuaHus», HAJIO)KEHHBIN Ha CyJIeH, CIIYKUT AEHCTBEHHOMN rapaHTHEN
UX pealbHON He3aBUCUMOCTH. OH JIMIIAECT rocyAapCTBa-4wIEHbI, a PABHO JAPYTUE 3aMHTEPECOBAHHBIC
JMIIa BO3MOXKHOCTH OKa3bIBaTh JaBieHue Ha uieHoB Cyaa, 0O yCTaHOBUTH, KaK Ha CaMOM Jielie
HOBEJET ce0s Cy/Ibsl B COBEILATEIbHOW KOMHATE, HEPEaIbHO.

3T0 0cOOEHHO BaXXHO B T€X JeNaX, B KOTOPBHIX OTBETYMKAMHU BBICTYIA TOCYAAPCTBA-UJICHBI.
He Oynp B Cyne nmpuHuMIa TallHbl COBEUIATENbHON KOMHAThI, MOKHO OBLIO ObI NMPENNOIOKHUTD,
HaIpHUMep, 4TO CyJbU — IFepPMaHCKHE IPaKJaHE YacTO TOJI0COBANIN Obl B IOJJEPIKKY CBOEH CTpaHBbI
naxe ecau OPI nelictButenbHO Hapymmia npaBo EC, ¢panmysckue cyapn — «3a» OpaHnuio u
T.1. BMEcTo mpaBoBBIX MHTEPECOB OMpEeNsAioiee 3HaYeHHE mpuoodperanu Obl, TAaKUM 00pazoMm,
HOJUTUYECKHE U UHbIE COOOpaKEHUSI.

31. I'enepasiibHbIe aIBOKATHI KaK WieHbl EBponeiickoro cyaa.

B cocras Cyna EC BXxoasT cyabH U reHepalibHbIE aJiBOKaThl, KOTOPbIE Ha3HAYAIOTCs C OOLIETo
corJiacsi rocy/1lapcTBaMy 4€HAMH Ha IIECTh JIET U MOT'YT ObITh Ha3HaYeHbl Ha HOBBIN cpok. Cyn
n30upaer mpenaceaaresns U NepBOro reHepallbHOTO aJBoKara. VX MaHAaT NOJIKEH MOATBEPKAAThCS
€XXETOJIHO.

Jena paccmarpuBatorcs CyznoM B MOJHOM COCTaBe WJIM OJHOM M3 00pa3oBaHHBIX Kamep,
pellleHne KOTOpOM Takke cuuTaercss BblHECEHHBIM caMuM CyznoM. Cyaonpou3BOICTBO COCTOUT U3
JIBYX CTaAuil — mNHUChbMEHHON W ycTHOW. llepBas 3akimrouaercs B OOMEHE COCTSA3aTEIIbHBIMU
Oymaramu, MOATOTOBUTEIBHOM PACCIEOBAHUU Il OTOJHUTEIBHOI'O BBISICHEHUS! 0OCTOSATENBCTB
Jiefa W MPOBEPKH JI0OKA3aTENIbCTB. YCTHAs — CIYyIIAHHWE Jela — OTKPBIBAECTCS BBICTYIUICHUEM
CyIbU-TOKIAAUNKA, H3Jararollero CyIecTBO Jeja, MO3ULIUU CTOPOH M HUX apryMeHTalMIo.
Crnymanue MOXET MpepbIBaThCsA JUIsl MOBTOPHOTO IPEABApPUTEIBHOrO paccienoBaHus. HWror
YCTHOTO CyZIOIPOU3BOJCTBA IIOJBOANT I€HEPAIbHBIN aJBOKAT, KOTOPBIN BBICTYNAET C 3aKIIOUYECHUEM
U TpejularaeT MpoekT pemeHus. PelieHue npuHUMaeTcs Ha 3aKpbhITOM 3acelaHuu M CUUTAaeTcs
BBIPQXEHUEM €IMHOTO MHEHMsI Bcero coctaBa Cyna. Pe3ynbTarsl rosiocoBaHusi HE pacKpbIBalOTCA,
He JIonycKaeTcs MyOJuKalus 0COOBIX WM OTJIENbHBIX MHEHUH U 3asBieHuil. Pemenue npuodperaer
00s3aTeNIbHYI0 CHJIy C MOMEHTa BBIHECEHUS, SBIISIETCS OKOHYATENbHBIM M HE TOJICKUT
oOxanoBanuto. HanmonaneHble cyasl rocyaapctB — wieHoB EC He BHpaBe MEHSTh €ro WiH
BHOCHTD JIOTIOJTHEHHUS.

Horosopom o Espomneiickom Coroze 1992 r. (MaacTpuXTCKUM JOTOBOPOM) YUPEKIEH CYI
nepBoid uHCTaHuuu npu Esponeiickom Cyne, HaJIeNeHHbI IOPUCAUKLUEH paccMaTpuBaTh
OTpe/ieNieHHbIE KAaTEerOpUU JIeJ, PEIICHHsS IO KOTOPBIM MOTYT OBbITh OOXaJloBaHbl B MOPSAJKE
aneJIALIUH.

Ob6pamarsess B Cyn EC moryr Bce cyObekThl mpaBa: rocyiapcrBa-uieHbl, opranbl EC,
IOpUJIMYecKre U (PU3NYecKHe JHIA, a TAKXKe HAlMOHAIBHBIE CYJIbl C MPOCKOOH O TOJIKOBAHUM MpaBa
EC.

Cyn EC nazmenen BecbMa MMpOKOH kommeTeHuueid. K BakHeHmmM (yHKIHAM OTHOCSTCS
paszpenieHue crnopoB Mexay wieHamMu EC, KOHTpOJb 3a 3aKOHHOCTBIO JESATEIBHOCTH OpPraHoOB
Coro3a W rocynapcTB-4jeHOB, oOecreyeHue BbIMOIHEHUs mpaBa EC u ero enmHooOpa3zHOro
TOJIKOBAHHUS, 3alllUTa MPaB U UHTEPECOB (PU3MUECKUX U FOPUIUIECKUX JIMII.

MaacTpuxTckuii 1orosop ycuiusaet noiaHoMouns Cyna. Ero ropucainkinys pacnpocTpaHeHa Ha
coBMeCTHBIE aKkThl EBponapnamenTta n CoBeTa, Ha BBIIOJHEHNE HAMOHAJIBHBIMHM LIEHTPAJIBHBIMH
O6ankamu 00s3arenbcTB 10 J[oroBopy, a B CBSI3M € yupexaeHueM EBpomneickoro neHTpalbHOTO
0aHka — M Ha ero akTel. 3akpemstorcs npaBo Cyna HpUHUMATh pEIIEHUs IO BOIPOCaM
3aKOHHOCTH M TOJIKOBaHHUsS akToB opraHoB EC u 00s3aHHOCTh NOCIETHHX BBIMOJHATH PELICHUS
Cyna 00 OTMEHE HW3JaHHBIX MMU aKTOB. YCTaHOBJIEH MEXaHM3M IPUMEHEHUS CaHKUUH K
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rocyaapcTBy, He BbIodHsOmeMy peuienus Cyna. B takux cmyuasx Komwuccuss EC obpamaercs B
Cyn ¢ HCKOM O MNpPUMEHEHMM CaHKLUMH @POTUB JAHHOrO rocyrapctBa B (opme mrpada.
OxkonuarenbHoOe perieHue npuaumaet Cy.

3nayeHue Cyna He OrpaHMYMBAETCS TOJBKO MPHUHATHEM MPABOINPHUMEHUTENBHBIX aKTOB. Ero
OorpomMHas 3aciyra — (OpPMyJIMpPOBAaHHE OCHOBHBIX MPHHLIMIIOB M KOHILEMIUH TOCTPOCHUS
npaBoBoi cucrembl EC, KOTOpble HE HAlUIM OTPaKEHHs B YUPEOUTEIbHBIX JOKYMEHTaX.
Baxmwueiimue u3 HuX, chopmynupoBannbie B pemenusx Cyna pasHbeix Jjet, cienyromue. [Ipaso EC
UMeeT IpsMoe JAEHCTBUE Ha TEPPUTOPUM TOCYJApCTB-4JICHOB U BEPXOBEHCTBO HAJ UX
HAI[MOHAJIbHBIM IPaBOM. Ero HOpMBI HEMOCPEICTBEHHO MHTEIPUPOBAHBI B MPABOMNOPSAKU CTpaH-
wieHoB. OHO MOXET co3JaBaTh IpaBa M OOA3aHHOCTU HEMOCPEACTBEHHO ISl (PU3HYECKHX U
IOPUAMYECKHUX JIMLl, [IpU3HABA€Mble BHYTPUIOCYJApCTBEHHBIMU cyaaMmu. lIpenocraBieHue
Coo01ecTBy npaB U IOJIHOMOYUH B COOTBETCTBHM C JIOrOBOpOM BiledEeT 3a COOON HE HoJuIexalee
NEPECMOTPY OIPaHUYEHHUE CYBEPEHHBIX MPaB IOCYIapCTB, KOTOPOE HE MOXKET OBITh IOPUIUYECKU
OCIIOPEHO CChUIKaMU Ha BHyTpeHHee mpaBo. HanmoHanbHble Cybl 00513aHbl KBIM(DUIIUPOBATh KaK
HeIeWCTBUTEIbHBIE NI0JIOKEHNSI BHYTPEHHETO MpaBa, IpoTuBopeyaiue npasy EC.

32.ITpunuunsl padoTsl cyaeii esponeiickoro Cyaa.

JlearenbHocTh cyneil EBpormeiickoro cyna 1o mnpaBaM YelloOBeKa PpEryjiupyercs €ro
Pernamentom. IlonpaBku K 3TOMy JOKYMEHTY NPUHUMAIOTCS €KErOJHO Ha IUIEHAPHOM 3aCeAaHUU
EBponeiickoro cyna u JefcTBYIOT Ha NMPOTSHKEHUU nocieayromux 12 mecsue. TpeOoBaHus 3Toro
JOKYMEHTa 00s3aTeNbHbl A UCHOJHEHUs. PerimaMeHT ompenenser opraHusanuio paboThl cyaa,
HOPSIOK CyeOHOTrO MPOM3BOACTBA. 37eCh NojaeTcs MH(popMalMs U O TOM, KaK M Ha CKOJIBKO
BpeMeHU HazHauatotcs [Ipencenarens Cyna, ero 3aMecTUTENH, U JIpyTue MpeCTaBUTEeNN Cy1e0HOM
MaIlliHBI.

ITox cynpsiMU 3TOT JOKYMEHT NMOHHMMAET cyaeil, koTopble Obutn n30pansl [lapiameHTckoi
Accambneeit Coera EBpomnbl, niam Tak Ha3blBaeMble cyabH «ad hoc» (JIu10, KOTOpoe He sSBIseTCS
n30paHHBIM Cy/bel Mo IpaBuiaM aanHoro Pernmamenrta EBporneiickoro cyna).

W36panHblii 17151 3TOH JTOMKHOCTHU CYZAbs, BO-TIEPBBIX, JOJDKEH OBITH MpodheccHOHaIOM
CBOEro Jeina, 0e3ynpeyHo 3HaTh KaK MEXIyHapOJHYK) HOPMAaTHBHO-TIPABOBYIO 0a3y MO 3aluTe
1paB U CBOOO/] YeIOBEKa, TAK U 0COOEHHOCTH 3aKOHOAATENbCTBA U IETETLHOCTH NMPABOBBIX CUCTEM
OTJENIbHBIX KOHKPETHBIX CTPaH. ABTOPHUTET TaKOTO CY/AbU JOJDKEH OBITh OOIIENpHU3HAH, a caM OH
JIOJDKEH yJIOBIIETBOPSTH TPeOOBaHMUSAM, KOTOPHIE MNPEABSABISIOTCS IMPH HAa3HAYEHUUM Ha CaMble
BBICOKHE CY/1€OHbIE TOKHOCTH.

Kpome Toro, Bbicokre TpeOOBaHUS MPEIBIBIAIOTCA U K UX MOpaJIbHOMY OONMKY. YenoBek,
npeTeHayomuil Ha a0kHOCTh CynbH, J0IDKeH 00JiafaTh BBHICOKOMOPAIbHBIMU KayecTBaMHU M
UMETh YCTOWYMBBIE MPO(ECCHOHANBHBIE TPUHIUIBI U TOHATHUS.

Ot kanmunatoB B Cyabpu He TpeOyercsi, yTOObl OHM UMENH TPa)KAAHCTBO TOW CTpaHBHI,
KOTOpasi WX BBLABHHYJA Ha 3TOT IMOCT MJIM XOTs OBl TPaKIAHCTBO KAKOW-TO W3 CTPaH-YYaCTHHII
Cosera Eppomnsl. [loatomy kanmmpar Ha noikHocTh Cynpu EBponelickoro Cyna mo mpasam

4eJI0BEKa, KOTOPOTO BBIIBUHYJIA, HAIPUMED, beNbrust, MoKeT UMETh OeJIOpyCCKOE IPax1aHCTBO.
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33. CoBpemenHble TeHaeHIIMU B padoTe EBponeiickoro Cyaa.

HezaBucumMo OT ypoBHA M XapakTepa HOpPM, MOJUIEkKAIIUX TOJKOBAHWIO, B TPAKTHUKE
EBporneiickoro Cyzaa mo mpaBaM 4eioBeKa MPOUCXOANT MPOIECC CONMMKEHUS WU JaKe COBIAICHHUS
MPaBUJI TOJKOBAHUS KAaK BHYTPUTOCYIAPCTBEHHBIX, TaK M MEXIYHAPOAHO-TIPABOBBIX HOPM. U 3TOT
MPOIIECC CJIEAYeT MPHU3HATH ECTECTBCHHBIM, IMOCKOJBKY TakKoe COMMKEHHE COJCUCTBYET IIeNn
3alUTHl MpaB 4YejoBeka. Mcxons U3 MPUHIUIOB M HOPM, MPOBO3IJIAIIEHHBIX B MEXIYHApPOIHBIX
JIOKyMEHTax o mpaBax uenoBeka (BceoOmias nekmaparusi npaB uenoBeka — cr. 29 u 30;
MexyHapoaHbIM MaKT O IpakAaHCKUX W TMOJUTUYECKUX MpaBax — CT. 5, 46, 47; EBponeiickas
KOHBeHIMS — cT. 16, 17, 60 u 1p.), U3BECTHBIM ABCTPUUCKUN FOPUCT, 3aHUMABIIUNA JIO CBOCH
KoHuMHBI B amnperne 1995 r. moct Ilpencenarenst EBporneiickoii KOMUCCHMU IO MpaBaM 4YeJIOBEKa
Cosera Eppomb, @®. DOpmakopa chOpMYIUpPOBa CICAYIONIME YHHBEPCAIBHBIC IPUHIIUAIIBI
MHTEPIIPETAIMU B 3aIIUTY MPaB YeJIOBEKa, KOTOPbIE YTBEPAUIUCH U UCTIOIb30BAIKCH B MPAKTUKE HE
tosbko EBpomneiickoit komuccun u Cyaa, HO U XapaKTepHBI ISl PEIICHUH KOHCTUTYIIMOHHBIX CYJI0B
MHOrux eBponeiickux ctpaH (ABctpus, OPI', Mcnanusa, Utanus u 1. 1. 3anpeT 310ynoTpelaeHuit
npaBaMy 4YeJIOBEKa, O3HAYAIONIMK, YTO HM OJHA HOpPMA O IIpaBax YeJIOBEKa HE MOXKET ObITh
UCTOJIKOBaHA TaKUM 00pa3oM, 4ToObl 0OOCHOBATH 32 FOCYIAapPCTBOM, TPYIION JTUI] WU OTAEIbHBIM
JIUIIOM TPaBO CO CChUIKOW HAa OCHOBHBIE MPaBa OTPAHUYMBATH WM OTMEHSTH IpaBa JIPYrux JIUII.
[TomoOHBIN 3ampeT OJAHOBPEMEHHO O3HadyaeT TpeOOBaHME YBaXkaTh IpaBa Apyrux (TpeOoBaHUe
tepnuMocTH). Cpemu cTpaH, NPUIACPKHUBAIOIIMXCS H3TOr0 NPUHIMIA TOJKOBAaHUSA, MOKHO
ynoMmsanyTb U @OPI, xoras B cucreMe ee KOHCTHTYIHOHHOTO MPAaBOCYAMSI MPEILyCMOTPEH
CBOCOOPA3HBI MHCTUTYT JIMIICHUS OCHOBHBIX IPaB, KOTOPBIN MPUMEHSETCS] B KQ4eCTBE CAHKIIUU B
OTHONICHUU ITUI], MCTIOJb3YIOIIUX MpaBa U CBOOOABI B LIENSIX CBEPKEHHs WJIM HAHECEHUsS Bpenaa
CYIIIECTBYIOIIEMY JIEMOKPAaTHUUYECKOMY CTporo. B TakoM odopmieHMu mMOA0OHBI HWHCTUTYT
BCTpEUaeTcsl B JPYIMX CTpaHaxX JOBOJIBHO PEIKO M CKOpee Kak HCKIIYeHHe, MO0 dyalle BCero
MOJ00HBIE 3amlpeThl MPEAYyCMATPUBAIOTCS YTOJOBHBIM 3aKOHOAATEIILCTBOM (3alpeT HAaIMOHAJ-
COLIMATTUCTUYECKON  JIeATeNbHOCTH, 3amlpeT MpomaraHibpl BOWHBI, (amm3mMa U pacoBOi
HETEPIUMOCTH, 3alpeT MUCKPUMHHAIIMU IO Pa3IMYHBIM OCHOBAaHMSIM M T. 1.). PaccmMoTpum 3TOT
0COOBIi MHCTUTYT IJUIICHHUS TpaB U cBoOOJ Oonee moapoOHo Ha mpumepe OPI, rme cr. 18
OcHoBHoro 3akoHa npeaycmatpusaet: "ToT, KTo 3110ynoTpediisieT cBOOOA0N BbIpaXKEHUSI MHEHM, B
0COOCHHOCTH cBOOOAOMN meyatu (a03. 1 cT. 5), cBoOO0i mpenonaBanus (ad63. 3 cT. 5), cBOOOAOM
coOpanuii (ct. 8), cBOOO10I 0ObenuHeHus (cT. 9), TallHOW MepenucKy, MOYTOBBIX U TeserpadHbIX
coobmenuit (ct. 10), cobctBeHHOCTBHIO (cT. 14) mnu mpaBom yOexwuma (ad3. 2 cr. 16) mpoTuB
CBOOOJTHOTO JIEMOKPATUYECKOTO CTPOSI, JIUIIAETCS 3THX OCHOBHBIX MpaB. DakT v npeensl TUIICHUs
ompeaensoTes pemeHneM deneparbHOr0 KOHCTUTYHHOHHOTO cyna". Takum 00pazoMm, CaHKIMH
ATOW CTaThU MPUMEHSIOTCS TI0O BCEM, KTO 3JI0YIOTPEOIISIET CBOMMH ITpaBaMu; B JOMOJTHEHHUE K CT. 21
1 9 OcHOBHOTO 3aKOHa, B KOTOPBIX peyb UAET O MPUMEHEHUU CAHKIMN U 3alpPETOB B OTHOILIECHUU
MOJINTUYECKUX TAapTUH W OOBCAMHEHHH, KPYr CYOBEKTOB TaKUX CAHKIHWHA paCHIUPSETCS W
pacmpoctpansieTcss u Ha usndeckue nuina. CoriacHo cr. 18 OcHoBHOro 3akoHa 3710ynoTpebaeHue
MpaBaMHy KapaeTcsi CO CTOPOHBI TOCY/IapCTBa BBEICHUEM 3alpeTa WIH MOJIh30BaHUS, T. €. JIUIICHUEM
3TUX mpaB. Muccus »Ta Bo3noxeHa Ha DenepanbHbli KOHCTUTYIMOHHBIA Cyl, U TOJBKO OH
MpaBOMOYEH €€ BBIMOJHUTh. Creayer OTMETHTh, UYTO BCE MPOIEAYPHI, CBS3aHHBIE C
UCIIONIb30BAaHMEM HWHCTUTYTA JIMIIEHUS TpaB W CBOOOJ, MOAPOOHO H3IOKEHHBIE B 3aKOHE O
®deneparbHOM KOHCTHUTYIIMOHHOM CyZA€, O CHX TOp TMOYTH HE NPUMEHSUIUCh B OTHOIICHUH
OTIIENBHBIX TpakaaH. MHOTHE XOJaTaiicTBa U 3asBIEHUS C TPeOOBAHHMEM O JIUIICHHH OCHOBHBIX
IpaB KOHKPETHBIX (pU3nuecKux juil, noaanueie B Cy, He ObUIM NPUHATHL K paccMOTpeHuto. CtaThbs
18 He mpuMeHsIach U B OTHOILICHUH IOPUIUYECKUX JIML, XOTS Takasi BO3MOXHOCTb MPEAYCMOTpEHA
B § 39 3akona o denepaibHOM KOHCTUTYIIMIOHHOM CYyJ€, a OCHOBaHWUW [JIi TaKUX CAHKIUMH B
OTHOIICHWH, HANpPUMEpP, HEOHAIMCTCKHUX OOBEIUHEHUH W ¢ HHUMH CBS3aHHBIX Pa3IUYHBIX
yupexeHuit 0osiee ueM noctatoyHo. Cyj kak Obl TUCTaHIMPYETCS U HE pearupyer Ha sIBHbIE U
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OUEBUJHBIC 3IIOYMOTPEOJICHHsT OCHOBHBIMH IpaBaMH, COOJIONAs TOJUTUYCCKUI HEUTpaIIUTET.
HekoTopsie 10pUCTBl OOBACHSIOT 3aHATYI0 CyqoM IMO3ULHUIO TEM, YTO OH, MO BCEU BEPOATHOCTH,
UCXOOUT W3 (akTa JOCTATOYHOW W HANEKHOW 3alWIIEHHOCTH cymecTByiomero B OPI
KOHCTUTYLIMOHHOTO CTPOsl OT PEaJbHOM YIpO3bl JUIsl HETO CO CTOPOHBI OTIEIBHBIX JIUIl M JaXe
OTJENBHBIX TMOJUTUYECKUX TPYNNUPOBOK. OJHAKO MO MHEHUIO TaKOr0 aBTOPUTETHOTO
koHcTuTyrmoHammcra OPIT u OwiBmiero uineHa denepanibHOr0 KOHCTHTYIIMOHHOTO cyaa, kak K.
Xecce, TTIaBHAs CIOXHOCTh, JJa M OMACHOCTh, COCTOUT B TOM, YTOOBI JEMOKPATUYECKH KOPPEKTHO
MPOBOJUTH PA3IUUYUA MEXKIY JEerajibHOH, MONMycTUMOW 10 OCHOBHOMY 3aKOHY OMNIO3MIUMEH, C
OJIHOM CTOPOHBI, U NPOTUBO3AKOHHOW (AHTHJIETUTUMHOM) OIIMO3UIIMEH, KOTOpasi, HCIHOJIb3Ys
3aKOHHBbIE (DOPMBI, TBITAETCSl PeaTn30BaTh AHTUKOHCTHUTYIMOHHBIE LenH. B Takol cuTyauuu
BO3HUKAET OMACHOCTh JIBOMHOTO 3JI0YMOTPEOICHHS KaK CO CTOPOHBI IPOTHBO3aKOHHON OMTIO3UIIHH,
KOTOpasi MAaCKUPYET CBOM MOJJIMHHBIE LEIU, TaK U CO CTOPOHBI TOCYAApPCTBEHHBIX CTPYKTYP,
KOTOpPBIE€ TMOJ] MPEIOrOM MPOTHUBOJCHCTBUS 3JOYMOTPEOJICHUSAM CTPEMSITCS PACHpPaBUTHCA C
HEYTOJIHOM UM ONMO3UIINEH, 0OBHHSIS €€ B MOAPHIBE KOHCTUTYIIMOHHBIX YCTOEB U 3JI0YMOTpeOIeHUN
npaBamu. Bujgumo, ucxoas usz atoro, OejiepanbHblil KOHCTUTYIIMOHHBIN CYJI OTKJIOHHMJI JIBa 3aIipoca
(xomaralicTBa) O JMIIEHUU OCHOBHBIX TMpaB. CreAyroluM HE MEHEE 3HAUMMBIM TMPUHIUIIOM,
KOTOPBIN HCIIOIB3YETCS B MPOIECCE TOIKOBAHUS U OJTHOBPEMEHHO UTPAET POJIb BAXKHOTO MPABOBOTO
KpUTEpUsl IPU OLICHKE KOHCTUTYLMOHHBIMH CyJaMH COOTBETCTBUSl 3aKOHOB KOHCTUTYLHH H
MEXIYHAPOJAHO-TIPABOBBIM  CTaHJIapTaM B 00JIaCTWU TMpaB YEJIOBEKa, SBISICTCS MPUHIUI
MPONOPUMOHAIBHOCTA WJIM COPAa3MEPHOCTH 3aKOHOJATEIbHOM WM IMPAaBONPUMEHUTEIBHON
JIEeATETLHOCTH LIESIM U 3a/7lauaM, KOTOPbIE BBIPAXKEHBI B 3aKOHE. DTOT MPUHILIUIT TOJIYYHII IIIUPOKOE
MpU3HaHUE B TEOPHH M MPAKTUKE B KauecTBE Hauboyiee BaKHOW MHCTUTYLHOHAIBHON TapaHTHH
OCHOBHBIX TIpaB OT HaApYIICHHUS CO CTOPOHBI TOCYJAapCTBa M €ro OpraHoB. DTH OPTaHbl 00sI3aHBI
PYKOBOJICTBOBAThCSI TPUHIIUIIOM COPAa3MEPHOCTU MOCTOJIbKY, MMOCKOJIbKY OHU CBOMMHU JIEHCTBUSIMU
3aTparuBalOT CyOBEKTHBHBIE MpaBa rpaxaad. CorlacHO HEMEIKOW HOPHAMYECKOW ITOKTpUHE U
no3urun Koncrurynuonnoro Cyna ®PI' mpunnun copazmepHocTH (IPONOPIIMOHATFHOCTH) HMEET
TPU CllaraeMbIX: TpeOOBaHUE COOTBETCTBHUSA, T. €. HCIOJIb30BAHUS TAaKUX CPEJCTB, C TMOMOIIBIO
KOTOPBIX MOXET OBITh JOCTHTHYT JKelaeMblii pe3yabTaT; TpeOOBaHWE ONTUMAIbHOCTH, KOTOPOE
MpeAnoaraeT, 4ro MpUMEHsEeMble MEpPhl BOBCE HE HAHECYT WJIM HAHECYT MUHUMAIBHBIN yiiepo
mpaBaM M CBOOOJAM MO CPaBHEHHUIO C BO3MOXHBIM NMPUMEHEHHEM JAPYTUX CPEACTB, U HAKOHEII,
TpeOOBaHUE MPOMOPIMOHATHPHOCTH B Y3KOM CMBICJIE, COTJIACHO KOTOpOMY "BTOpXKEHHE B cdepy
mpaB U CBOOOJ JTOJDKHO HAXOIUTHCS B YMECTHOM (Pa3yMHOM) COOTHOIICHHH C UX IEHHOCTHIO U
3HaueHueM". 13 B3anumMo1elicTBUSI HA3BAHHBIX COCTaBHBIX MPUHITUIIA COPA3MEPHOCTH CIIAraeTcsi €ro
OCHOBHasi (DYHKIHS — MPEMsITCTBOBATh YPE3MEPHBIM OTPAaHUYCHHSIM TIPaB YEIOBEKa, KOTOpas
MOJTY4IJIa TIPU3HAHNWE KaK MPUHITUIT 3alpeTa Ype3MEPHBIX OrpaHUUYEHUN TpaB denoBeka. O0a 3tu
NPUHIMIIA LIMPOKO MPUMEHAIOTCS B MpakThuke EBpomeiickoro cyaa 1o MpaBaM 4eIoBEKa
(Ctpacoypr). OHu TpeOyIOT OT CYZ0B IMPOBEPKH MPUHITHIX MEp, 3aTParuBaroNIuX MpaBa U CBOOOIHI,
HE TOJBKO C TOYKH 3pEHUS X HEOOXOIUMOCTH, HO M OTHOCUTEIHHO UX COPa3MEPHOCTH MYOINIHBIM
WHTEpecaM, paJl KOTOPHIX TaKWe Mephl NPEANPUHUMAIOTCS, WHTEpecaM HWHIWBHAA. 3amper
Ype3MEpHBIX  OrpaHWYeHWH TpaB ©  CcBOOOA B  TpOIECCe  3aKOHOMATENBHOW WM
MIPaBONPUMEHUTENHHOM JIESITEIbHOCTH TOCYJAapCTBEHHBIX OPraHOB aJpEeCOBaH TOCYAApCTBY H
03HAYaEeT, YTO JIOMYCTUMBIC OTPaHUYCHHS MIPaB YelIOBEKa (KaK 9TO UMEET MECTO COryiacHo cT. 8—11
EBpomneiickoii KOHBEHITMHN) JOJKHBI OBITH IO CBOEMY COJEPIKAHHIO U 00BEMY COpa3MEPHBI IEIISIM
TaKUX oOrpaHudeHuil. TeM campIM YyCTaHaBIMBAaeTCS TpPEOOBAHHE COJNEPKATEIBHON CBSI3U H
COpa3MEPHOCTH OIPAHMYEHUM M MCKIIOYAETCS Y3aKOHEHHE YpPE3MEPHBIX OrPAaHUYECHUN WIH
9KCIIECCOB B 00JACTH 3aKOHOIATEIILHOTO PETYIUPOBAHUS MPAB U CBOOO] YEIIOBEKA U IPAXKIAHUHA U
MIPaBONPUMEHUTENBHON JEATEIbHOCTH.
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34.IIpobaeMa MPpUMEHHMMOCTH MOJI0kKeHUiT EBpomneiickoii KOHBEHIIHM B OTHOIIEHHSIX
MesKI1y YaCTHbIMH JIMIAMM.

B coBpeMeHHOI Teopun MEXIyHApOJHOTO MpaBa Bce 0OJIbIlee paclpoCcTpaHEeHHE NOTydaeT
npobiieMa mpU3HaHMS 32 YaCTHBIM JIMIIOM CTaTyca CyObeKkTa MeXIyHapoJaHoro mnpasa. He oborwna
3Ta MpobiieMa CTOPOHOM M MEXIYyHApOJHOTO IpaBa MpaB YeloBeka. bojee TOro, MMEHHO AaHHBINA
pas3ziesl HayKu MEXIYHapOJHOI'O IIpaBa yalle BCEro MPUBOAMUTCA CTOPOHHHKAMU JAHHON TEOPHUH B
KauecTBE IIpUMepa AJis MOATBEPKACHUS CBOEH MpaBoThl. He yriy0ussch B TEOpETUYECKUE ACIIEKTHI
JAHHOTO BOMpPOCA, MPECTABISIETCd HEOOXOAUMBIM, TEM HE MEHEE, PACCMOTPETh €ro OMpe/esIEHHOE
BIUSHUE B pa3pe3e NpuUMeHeHHs EBpornelickoil KOHBEHIIMM B OTHOILEHUSAX MEXAY YacTHBIMU
JUIAMH.

B 3apy0exHoii muTepaType HEpeIKO MOXHO BCTPETHTh TaKOW TepMuH, Kak “ Drittwirkung.
UYro xe oH o3Hayaer? CymiecTBYIOT JiBa B3rJisfiga Ha 3TOT Bompoc. CorjacHo mepBoMy U3 JIBYX
B3TJI10B, Drittwirkung o3Ha4aer, 4To MMOJIOKCHHSI, KaCAIOIIUECs IPaB YEIOBEKa, B PABHOUW CTEIICHU
MPUMEHHUMBI KaK B MPABOBBIX OTHOIICHUSX MEXIY YaCTHBIM JIUIIOM M FOCYIapCTBEHHON BJIACThIO,
TaKk M B MPABOBBIX OTHOUICHUSX MEXAY 4YacTHbIMM JnnaMu. CorjmacHO BTOpPOMY B3IVISNY,
Drittwirkung o3HadaeT BO3MOXXHOCTH MJII YAaCTHOTO JIMIA B CyJeOHOM MOPSIKE 3alIUTHTH CBOE
IIPaBO, HAPYUIEHHOE JIPYTUM YacTHBIM JHMLIIOM. TakuM 00pa3oM, CTOPOHHUKU BTOPOW TOUKU 3PEHMUSI
cuurtarot, yTo Drittwirkung B acrekre mpaB yenoBeKa MPUCYTCTBYET JIUIIL B TOM cCllydae, €Clid
YaCTHOE JIMIO0 B CBOMX IIPABOBBIX OTHOLIEHUSX C APYTUM JIULIOM CIIOCOOEH 3alllUTUTh COOJII0IEHUE
MIPABO3AIIMTHOTO 3aKOHA MTOCPEACTBOM TOM WJIM UHOM MPOILETYPHI.

Uro kacaercsi MOCJIEIHEro B3IUIAJa, TO MOXHO Cpa3y 3aMETUTh, YTO HUKAKOE MPUMEHEHHUE
Drittwirkung B oOTHOIIeHMM TIpaB U CBOOOJ, TapaHTUpyeMbIx EBpormelickoli KOHBEHIIHEH,
HEBO3MOKHO 4epe3 MpoLeaAypbl 3alIUThl IpaB yesnoBeka B EBponeiickom Cyzie mo mpaBam yenoBeKa.
HeiictButensHo, B EBponeiickuii Cya MOXKHO MOaBaTh COOOLIEHHS TOJIBKO MO MOBOJY BO3MOXHBIX
HapyIlIeHUH NpaB WIK CBOOOJ UelIOBEKa CO CTOPOHBI IOCYAapCTB-y4acTHHKOB. JIro0as metunus
OPOTHB YacTHOIO JIMIA JOJbKHAa ObITh mnpu3zHaHa CyaoM HenmpuemyieMod IO TNpUYKHE
HecoBMecTUMOCTH ¢ KoHBeHuuel ratione personae no cratbe 34. Takum 00pa3oM, 4acTHOE JIULO HE
MoxeT obOparutbcsi B EBpomnelickuit Cyn mo moBoay BO3MOXKHOIO HApyIIEHHs €ro npaBa WU
cBOOOABI APYTMM YacTHBIM JIMIIOM. DTO MOXHO CHAENaTh JIMIIb KOCBEHHBIM IyTEM, €CJIH €CThb
BO3MO)XHOCTb TEM WJIM MHBIM IIyTEM IPHUBJIEYb 33 TAKOE HAPYIIEHHWE K OTBETCTBEHHOCTH
rocynapctBo. OmHako B »ToMm citydae B CrtpacOypre OyayT paccMaTpuBaThCsl IEHCTBUE WITU
Oe3/eficTBIE TOCYAAapCTBa, MOBJICHKILINE 32 COOON HapylleHue MpaBa WK CBOOObI, a HE YaCTHOTO
auna.

Her comuenwuii B ToM, uto npu pazpaborke EBponeiickoli KOHBEHLIUH IO MpaBaM YeJIOBEKa
€€ aBTOpbl HE YUHTHIBAIM BO3MOXHOCTh BO3HHMKHOBEHHS B OyIylieM MpoOieMbl IPUMEHHMOCTH
nojoxeHnid KOHBEHIMM B OTHOIIEHUSX MEXAy YacTHBIMHU JuIaMu, win Drittwirkung. M3 camux
GbopMyTHMPOBOK TpaB M CBOOOJ B TOM BHJIE, B KOTOPOM OHH cojepkarcs B EBpomeiickoit
KOHBEHIIMHU, CTAaHOBUTCSI OYEBUIHBIM, YTO aBTOpbl KOHBEHIIMM HE UMENN BBUJy IPUMEHEHHE ITHX
npaB M CcBOOOJ B OTHOLICHHUSIX MEXAY 4YacTHbIMM Junamu. C Jpyroil CTOPOHBI, INpeaMeT
perynupoBanus EBponeiickolf KOHBEHIIMM — OCHOBOIIOJIATAIONINE MpaBa U CBOOOJBI YEIOBEKA — C
Hen30eXXHOCThIO IpeanonaraoT Hanuuue Drittwirkung. B IIpeamOyne KonBeHium roBoputcst o Tom
OOJIBIIIOM 3HAYEHUH, KOTOPOE MPHUIAIOT €€ T'OCYAapCTBAa-YUYaCTHUKH YBAKEHHIO IpaB YellOBEKa.
AKIIEHT, KOTOPBIH JeJaeTcsl Ha JaHHOM (pakTe, TOBOPUT CKOpee B MOJb3y mpu3Hanus Drittwirkung,
HEKEIU TIPOTHUB HETO.

35.2Kano6b1 npotuB Poccuu B EBponeiickuii Cya nmo npaBaM 4esioBeka.

EBponeiickuii Cyn 1o mnpaBaM 4YelOBEKa SIBIAETCS YHHUKAJIbHBIM WHCTUTYTOM, 4Ybi
KOMIIETEHIIMSI U Teorpaguueckuii oxBar OecHpeleseHTHb B UCTOPUU MEXAYHApOJIHOTO IpaBa.
[Tourn 800 mutH. denoBek B 41 cTpaHe MMEIOT CErOJHS BO3MOXKHOCTb HAMPSAMYIO OOpPaTHUTHCSA K
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3TOMY CylaeOHOMY opraHy c >ajo0amMu Ha HapyuleHus BaxHeWmmx mpaB. Cya BblpabaThIBaeT
CTaHJapThl 3allUTHI MPaB YeJIOBEKa, KOTOPhIE BO3JICHCTBYIOT Ha MPaBOBbIE CHCTEMbI MPAKTHUECKU
BCEX rocyaapcTB EBponbl, 1 0OKa3bIBaeT pellarollee BIMSHUE Ha HAIlMOHAIbHOE 3aKOHO/ATENbCTBO
U MPAaKTUKY B CaMbIX Pa3IUYHBIX OOJACTSIX — TaKWX, KaK YTOJOBHBIN MpoIlecc, TPakIaHCKOE U
aJMMHHMCTPATUBHOE IIPABO, CEMEWHOE MPABO, M0JI0KEHUE NHOCTPAHIIEB, IIPaBa IPECCHI U Jp.

Pab6ora Cypa moctpoeHa Ha HpHUHLMIE CYOCHIMAPHOCTH, B COOTBETCTBUU C KOTOPBIM
IJIaBHAs POJb 3alllUThl IPaB YeJOBEKA, 3aKpeluieHHbIX B KOHBEHLMHU O 3alMTe MIpaB YeJOBEKa U
OCHOBHBIX CBOOO/I, ISKUT HAa HAIIMOHAJIBHBIX BJIACTAX FOCYIapCTB-YYACTHUKOB, U MPEXKE BCErO HA
uX CcyneOHbIX opraHax. HarpoHanbHbIe Cy/lbl MOTYT M JIOJKHBI IPUMEHATH MoJI0KeHus KonBeHmu
B CBOEH MPaKTUKE U MPEIOCTaBIATh d3PGEKTUBHYIO 3alIUTY OT UX HAPYIICHU.

Tem He MeHee, Korja Takas HalMOHAJbHAs 3allMTa 10 TEM WIM HHBIM I[PUYMHAM
oKa3bIBaeTCs HEI(PPEKTHUBHOM, YaCTHBIC JHMIIA MOTYT Mojaarh kaiao0bl B CtpacOyprckuii Cya. Ilo
cinoBam Ilpencenatenss EBpomneiickoro Cynma mo mpaBaM 4enioBeka r-Ha Bumbaxabepa, “mpaBo
WHAMBUAYaIbHBIX OOpallleHuil BCeria HaXOAWIOCh B IIEHTPE CUCTEMBI, BBICTpOeHHOM KoHBEHIHEH.
HNmenHo Omaromapsi emy mexaHu3M KoHBeHIMM mpeBpaTwiics B Ty 3(PQEKTHBHEHIIYIO CHCTEMY
PErMOHANIbHOM 3aIIUTHI IPAB YEJIOBEKA, KO TOPOIl OHA SBJISETCS HAa CErOAHIIHUN JeHb. KomarmuecTBo
MEKXTOCYJapCTBEHHBIX /e BCEerja ObUIO JOCTAaTOYHO HE OOJBIIMM, K TOMY K€ OHH OKa3aJIUCh
CJIMIIKOM HEMPHUCIIOCOOTICHHBIMU K XPYIKOW CHUCTEME B3aMMOICHCTBHS MEXIY HAIlMOHAIbHBIMU
MHTEpECaMH, YacTHBIMU J>KAI0O0aMU H MEXAyHApogHOW nauruiomaruedi. OOmme CcTaHgapThl
KonBeH1uu ObUIM YTBEPKJIEHBI U PA3BUTHI B TIOJTHOBECHBII CBOJI MTPABHII U MPEILIEICHTOB HIMEHHO 32
c4yeT OECUMCIICHHBIX YAaCTHBIX JIMI, KOTOphIE kajmoBaiuch Ha rocynapctBa B Cyx B CtpacOypre”
(Address by Luzius Wildhaber, President of the European Court of Human Rights // Protecting
Human rights: the European Perspective fifty years after the signature of the European Convection
on Human Rights. Strasbourg, 8 June 2000).

Bnpouem, mnonoxutenbHbli 3Q(EeKT He HcUepHbIBaeTCS BO3MOXKHOCTBIO ISl TpaykIaH
3alUIIaTh CBOM IpaBa Ha oOIueeBponeiickoM ypoBHe. ['ocynapcTBa—y4YacTHUKH C TOMOIIBIO
TAKOr0 BHEIIHETO KOHTPOJS MOTYT BBISBIATH U YKPEIUISTH clladble MecTa B CBOMX IIPAaBOBBIX
cucrtemax. Bo MHorux cnywasx pemeHus Cyna NpUBOAMIM K 3HAYUTENBHBIM HM3MEHEHHSM B
3aKOHOJATENLCTBE U MPAKTUKE EBPONENCKHUX TOCYIapCTB.

Poccus npusnana peiictBue KoneBeHnnu ¢ 5 mag 1998 r. C 3Toro MomeHTa ee rpaxaaHe
Moryt oOpamarbes B EBponeiickuii Cyn ¢ jxkamo0amMu Ha HapylleHHE IpaB, rapaHTUPOBAHHBIX
KonBenuueil. 310 npaBo pocCHUsiHE HCIIOJIB3YIOT JOCTATOYHO aKTUBHO — Ha stHBaph 2002 r. Gonee
7500 nHAMBUAYATBHBIX XKan00 rnogaHo npoTuB Poccuiickoit deneparuu (Takoe KOJTUYECTBO K00,
NoJaHHbIX ¢ HOA0psa 1998 r., xorga Berymuia B cuity IIporokon Ne 11 k KonBeHIMM, BBIBOAMT
Poccuto Ha yerBepToe Mecto mo ux uuchy nocie Uranuu, Opannuu u [lonsmmu). U3 HUX Oonee
1900 nmen 3aperucTpupoBaHbl U OXUOAIOT paccMmoTpenus Cymom, Gomee 2500 >xano0 mpu3HAHBI
HenpuemiemMbiMi. [lomumo »storo, OGomee 3200 BpeMEHHBIX J0CHE OXKHUIAIOT PEIICHUS O
peructpanuu. bonee 50 xano6 cooOrmiensl (koMMmyHuiupoBanbl) [IpaButensctBy PD. Tpu xanoOsl
npotuB Poccun npuznansl CyoM npueMIeMbIMUA Ha CETOAHSIIHUMN €Hb, HO HU OJIHA Takas »kajo0a
emie He paccMoTpeHa Cy0M 1O CyILLECTBY.

VYxe ceifuac MoxkHO roBopuTh o ToMm, uro Cyn B CtpacOypre cTaHOBUTCS Bce Oosee
MOHATHBIM M JIOCTYIHBIM HMHCTUTYTOM sl TeX TpaxkigaH Poccum, KOTOpble XOTAT J00MBATHCS
3alIUThl CBOMX IIPaB Ha MEXIyHapoJHOM YpoBHe. OpHaKo, K COXKaJeHHMIO, KaK BUIHO U3
NPUBEJCHHBIX HHU(DP, OONBIIMHCTBO ajlo0 OKAa3bIBAIOTCS HEMPUEMIIEMBIMH M HE JOXOIAT 0
paccMOTpEeHMsI MO CYyIIeCTBY. B CBA3M C 3THUM MPEACTABIAETCS HWHTEPECHBIM HE TOJIBKO
IPOaHAJIM3UPOBATh KajloObl, MOAaHHBIE NMPOTHB Poccuu, HO M BKpaTile paccka3aTb O IOPSIKE
paccmotpenust nen B Cyne M TpeOOBaHUSX, MPEAbSBISAEMBbIX K jkKajio0aM OT WHAUBUAYAIbHBIX
3asiBUTEIIEH, C yIeTOM 0COOEHHOCTEH kK00, HampaBIeHHBIX TPOTHB Poccuu.
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36.1TpaBoBbie no3unuu EBponeiickoro cyaa mo npasam 4yejoBeKa U MPaBoBasi cucTreMa
Poccniickoii ®egepauum.

Opuanueckas npupoaa «mpaBoBbeIX mo3unmii»y EBpomeiickoro Cyna mo mpaBam 4YelloBeKa
ABIIIETCS OAHOM M3 BaXKHEHIIMX MpoOsieM B 0OILIEM POy IHUCKYCCHOHHBIX BOMIPOCOB O CyAeOHOIt
MPAKTUKE KaK «0COOOM BHJIE» CpElld NCTOYHHMKOB IpaBa. B poccuiickoil crienuanbHON TUTEpaType
BECbMa aKTUBHO JHUCKYTHPYETCS CYKIECHHE «O IpeueAeHTHoW mnpaktuke EBponelickoro Cypa».2
Haubonee pagukanbHO HACTPOCHHBIC HAy4YHBIE W NPAKTHYECKHE PAOOTHUKU pPacCMaTPUBAIOT
nocranoBienust EBpomnelickoro Cyzna mo mpaBaM 4YejoBeKa B KauecTBE CyneOHOro IMpereieHTa —
CaMOCTOSTEIIbHOI0 HMCTOYHMKA mpaBa. Tak, J[.B. 3BepeB, Ha Mo# B3MIsia, 0€3 HEOOXOAMMBIX H
JIOCTaTOYHBIX MPABOBBIX apIyMEHTOB IPHUUIEN K BBIBOIY: «...B POCCHICKYIO MpPaBOBYIO CHUCTEMY
MHKOPIIOPUPOBAH HOBBIM HCTOYHMK TMpaBa — mnpeueneHtsl EBpomneiickoro Cyna mno mnpaBam
yeloBeka».3 3a MpuU3HAHWE U 3aKOHOJATENIBHOE 3aKpeIuleHHe CyaeOHOro IMpele/eHTa Kak
HMCTOYHHKA TTpaBa BHICTyHACT U psa Beaymux poccuiickux ydeHbix: C.C. AnekceeB, M.B. barnaii,
B.M. XKyiikos, B.B. JlazapeB, M.H. Mapuenko, A.B. HaymoB, B.H. CuntokoB, b.H. TonopHnus,
B.A. TymanoB u ap. Hampumep, C.C. AnekceeB cuutaer: «Hamo momnarare, HacTana mopa BooOIe
W3MEHUTh Hallle BUJEHUE MpaBocyaus. VHTeprperanuio e€ro Ha3HayeHUs KaK OJHOIO JIMIIb
«puUMeHHTENS TpaBa». OMNBIT Pa3BUTHIX JEMOKPATUYECKUX CTpPaH, MPUYEM HE TOJBKO aHTJIO-
aMEPUKAHCKOM IpyIIbl, CBUJIETEIbCTBYET, UYTO BEICOKUI YPOBEHb IPABOBOTO Pa3BUTHUSA JOCTUTAECTCA
B 0O0IIecTBe TOTna, KOoraa cyia, omupasch Ha KOHCTHUTyLMIO, 3aKOH, OOIIENpHU3HAHHBIE MpaBa
YeNoBeKa, TaKXKe M TBOPHUT MpaBo. [losToMy mpugaHue perieHusiM BBICHINX CyIeOHBIX WHCTaHIIUN
cTpaHbl (yHKOMHA CyneOHOrO TpeleACHTa NPEACTABISICTCS JCJIOM  Ha3peBIIUM, BIIOJHE
ONpaBAaHHBIM».l ApryMeHTUpys CBOIO MO3UIUIO, Ha3BaHHBIE U JIPYTrUe CTOPOHHUKHU JAHHOU TOUKU
3peHHsI B OCHOBHOM TPAJMIIMOHHO CCBHUIAIOTCS Ha JIEWCTBHUTENIBHO CYIIECTBYIOMIYIO TMPAKTHKY
EBponeiickoro Cyaa no npaBam venoBeka, Koncrurynuonnoro Cyna PO, BepxoBuoro Cyna PO u
Boiciiero Ap6utpaxnoro Cyna P®. Tak, Mukene ne CanbBuo NUIIET: «...B cBeTe mpeneaeHTHOro
mpaBa... CyJ 3amoiHui mpoben (BeiaeneHo mHou. — E.E.), koTopblil, kak OH caMm Mpu3HAaBal,
CYIIIECTBOBAJI O OTHOCHUTEILHO HEIAaBHETO BpeMeHU».2 BecbMa mmokas3aTesieH BBIBOJ, CIEIaHHBIMN
[T A. T'ykoM: «B pomaHO-TepMaHCKO# MpaBOBOil cucTeMe cyleOHas MpakTUka (MpeleaeHT) XoTsS U
3aHUMAET BTOPUYHOE MECTO IMOCJI€ 3aKOHA, TEM HE MEHEEe, BBIMOJHSAET MPHUCYIIHE TOJIBKO e
GyHKIIMM TpereeHTa Kak HCTOYHHUKA MpaBa. ITOMY CIOCOOCTBYET pa3BuTas cyleOHas cuctema B
JUIE BBICIIUX CYACOHBIX OPraHoB, KOTOPBIE BHIPAOATHIBAIOT M CO3/AIOT CyAEOHYIO MPAKTHUKY,
Onarogaps BbIcuIed KBadu(UKalUK cyAed W oduIMaIbHOCTH cyAeOHBIX cOOpHUKOB».3 Bmecte ¢
TeM, KakK crpaBeuyinBo 3amedaeT M.H. MapueHko, «mpu 3TOM BHE MOJI 3pEHUSI aBTOPOB OCTAIOTCS
HEKOTOpBIE BEChbMa Ba)KHBIE BOMPOCHI, Kacaromuecs: (hakTopoB, MPEAONPEISISIIOIINX PUITISCKYIO
npupoay U xapakrep pemeHuit EBpomneiickoro Cyna; Npu4MH U OOCTOSITENHCTB, MO3BOJISIONIINX
paccMaTpuBaTh JaHHBIE PEIICHUS B KauyecTBE TpEIEAeHTOB; ocobeHHocTell pemmennii Cyna,
MMEHYEMBIX TPEIEICHTaMH, 10 CPAaBHEHHUIO C JPYTUMH MCTOYHUKAMH TIpaBa B Cliydae MPHU3HAHUS
UX B KayeCTBE TAKOBBIX, a TakKe [0 CPaBHEHUIO C TPAJAUIMOHHBIMHU, «KJIACCHUYECKUMU))
npeuenentamu».4 M.H. Mapuenko yOeautenbHo mnoauepkuBaeT: «[lo MHeHHIO aBTOpOB —
CTOPOHHHKOB TUTIOPATUCTUYECKOTO MOX0Aa K TOHUMAHUIO M MCTIOIH30BAHHUIO CYJEOHBIX PEIICHHIA,
MMEHYEMBIX TPEIEIEHTOM, CYIIECTBYeT, KaK MUHUMYM, TPU Pa3IUYHBIX BapUaHTA WU «MOJIEITH
€ro BOCHpUATHS U NpuMeHeHus. CMBICI U coJiepKaHUe MEepPBOM M3 HUX, MOJ Ha3BaHUEM «MOJEIb
yacTHOW aHamorum» (model of particular analogy), 3akmtodaercs B TOM, YTO KaxJo€ CyneOHOe
pElIeHNEe paccMaTpHUBAETCS HE MHAYe, KaK «I10KAa3aTelIbHBIM MpUMEp NPABUIBHOTO U Pa3yMHOTO
paccMOTpeHHMsI JieJla Ha OCHOBE BCEX HMMEIOIIMXCS B pacnopsbkeHuu cyna (axrtoB». CyaeOHoe
pellieHre B JAaHHOM Clydae, MMEHYeMOe IMPEereICHTOM, He3aBUCUMO OT TOTrO, KaKOil OBl BBICOKOM
CylneOHON MHCTaHLMEH OHO HU MOPOXKAAJIOCh, BBICTYNAET TOJIbKO B KAUECTBE «II0JIE3HOTO MpUMeEpa
wi pykooacTtBa (useful guide) mpu mocnenyromem paccMoTpeHuu aHanorumudbix gen.l Cyte
BTOPOU «MOJIEIN», HA3BaHHOW «HOPMOYCTaHABIMBAIOmeH Moaenbio» (rule-stating model), coctout
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B TOM, 4YTO CyJeOHBIE pEIIeHUs, HWMEHyEeMbIe MpeleIeHTaMH, BOCTPUHUMAIOTCS KaK aKThI,
cojepxaiire B cebe ompeneneHHble npabmia («ratio decidenti»), KOTOpbIE HIIKECTOSIIUM CYJIaM
CIIeIyeT TPUMEHATh TPU PACCMOTPCHHHM AHAIOTHYHBIX Jei. HeTpyaHo 3aMeTuTh, 4TO JIaHHOE
NpEeJCTaBICHUE O TMpeleeHTe SBIsSeTCsl Hauboliee pacHpoCTpaHEHHBIM U Hauboliee YacTo
paccMaTpuBaeMbiM B BHUJC YHUBEPCAIbHOTO. HakoHeI, CMBICT TpeTheH «MOACIN», TOBOJILHO
CIIOHO HMEHYEeMOM «MOJeNblo, cojepxaiied B ce0e HUCIONb3yeMble B KadyecTBEe IpUMEpa
npuHIMbe  (principle-exampling model), cBogutTcs K TOMy, YTO CyAcOHBIE peEIICHHS,
paccMaTpuBaeMble KakK IMPele/IeHThl, BOCIPUHUMAIOTCS «B CBOEM COOCTBEHHOM KOHTEKCTE» B BUJIEC
AKTOB, KOTOPBIC OMHPAIOTCSA HA OMPEACIICHHBIA MPABOBOW MPUHIIUIT WU TPHUHIHUIIBI, CO3JAI0T WIN
MOJJIEP>KUBAIOT UX U MOTYT OBITh UCIIOJI30BAHBI MIPU PACCMOTPEHUU aHAJIOTUYHBIX JIe] B OyIyIIeM,
a TaKKe JUTsl TATBHEHUINETO Pa3BUTHUS H COBEPIICHCTBOBAHMSI IIPABOBOM CHCTEMBD».

[Ipoananu3upoBaB crnenuaibHyto aureparypy, M.H. MapueHko npuxoauTt, Ha MOM B3TJISI,
K 000CHOBaHHOMY BBIBOAY: «...Ecim KouBeHnms u cyneOHas mpaktuka orpanndmBairoT Cynu
OTHOCUTENIbHO (OPMYTUPOBAHUSA OOIIMX HOPM M «aOCTPAKTHOTO BBICKA3bIBAHUS» IO TMOBOAY
COOTBETCTBUSl HAIMOHATIBHOTO 3aKOHOJATEIILCTBA M CYACOHOW mNpakTUKu KOHBEHIMH, TO 3TO
o3HauaeT, uro Cya JUIIEH BO3MOXHOCTU (HE TOJNBKO B TMpOIlecce MPaBONPUMEHEHHUS, HO U B
nporecce ToikoBaHus Konenmuu u [IpoTOKONIOB K HEH) MPUHUMATH aKThl, KOTOPBIC COICPIKAIH
Obl B cebe ueTko c(hopMyIHpOBaHHBIC MTPABUIIa, U KOTOPhIE MOXKHO OBLIO OBl paccMaTpuBaTh B BHUJIE
MPELEICHTOB, OTHOCSIINXCA K KAaTeropuu («MOJIENH») HOPMOYCTAHABIIMBAIOIINX aKTOB (BTOpas
«MOJIEIIbY BOCIIPUSTHS MPELEACHTA).

37.11pouenypa odopamenus rpa:xkian B EBponeiickuii cya no npasam 4eJioBeka.

5 mas 1998 roma Poccuiickas ®@enepanust parupunuposana EBponelickyto KonBenuuio o
3alUTe IpaB YeJI0BEKa U OCHOBHBIX CBOOO/.

C 3TOro MOMEHTa pOCCHICKUE Tpa’kKaHe MOJYUYUIN PEabHYI0 BO3MOKHOCTh HaIlPaBIIATh
WH/IMBU/yaJIbHBIE KaJloObl, CBS3aHHBIE C HapylleHHeM ux mpas, B EBponeiickuii Cyn mo mpaBam
yenoeka (T. CtpacOypr).

Esponeiickuii Cyn npezacraBiser co0oi HaHAMOHAIbHBIN CyaeOHbIN opraH, oOpalieHue
B KOTOPBI BO3MOXHO JIMIIb MpPHU YCIOBHM HCUEPHAHHs BCEX BHYTPUIOCYIApPCTBEHHBIX CPE/ICTB
3aILUTHL.

Cyn paccMaTpuBaeT 3asBJICHUS, HAIllPaBJICHHbIE OT JIIOOOTO JIMIA, HEMPaBUTEIbCTBEHHOU
OpraHu3alliy WK TPYIIIBI JHI, KOTOPbIE CYUTAIOT, YTO B OTHOIIEHUHU MX OBLIN HapyIlIEHbl IIPaBa,
npenycMoTpenHsle EBponerickoii KonBenmuen.

Cyn paccMaTpuBaeT TOJBKO T€ >ajloObl, KOTOpBIE HANpaBJIeHbl NPOTUB TOCYAApCTBA,
MOJMUCcaBUIero U patuduurposasiiero KoHBEHIMIO MO MpaBaM 4eJIoBeKa, U KOTOPbIE OTHOCSTCS K
COOBITUSIM HACTYNUBIINM TOCIE paTUHUKAIMK HacTosell KOoHBEHIIMM STUM TrOCyIapCTBOM.

Cyn He paccMmaTpuBaeT KajoObl, HaIpaBJICHHbIE MPOTHB YACTHBIX JIMI WU
HETrOoCy/IapCTBEHHBIX (KOMMepYeckux) opraHuzanuii. Hu onuH poccuiicKuil TpakJaHWH WK
HENPAaBUTEIbCTBEHHAs! OpraHM3alsl HE MOTYT HacTauBaThb Ha YJOBJIETBOPEHHM Ja)K€ CaMBbIX
CHpaBeIUBBIX TpeOOBaHMM, ecnu caMm (akT HapyLIIEeHHs Te€X WIM HHBIX IMpaB MpPOM30LIEN 0
patuduxauu Poccueit KonBenmnmu mo mpaBam venoseka (5 mas 1998r).

Cyn paccMaTpuBaeT kajoObl TOJIBKO MPOTUB JACWCTBUI WIIM pEIIEHUH TOCyAapCTBEHHBIX
OpraHOB BJACTM W HE TMPUHUMAET >KajloObl, HANpaBlIE€HHblE NPOTUB YACTHBIX JIHIl WIH
rOCY/IapCTBEHHBIX YUPEXKICHUH.

Cyn paccmarpHBaeT kajno0bl, CBSI3aHHbIE C HAPYIICHUEM TeX MpaB, KOTOPbIE TapAHTUPOBAHbI
Konsenuueit u IIpoTokonamu k Hell. B ocTanpHBIX cilydasx kanoObl OTKIOHSIOTCA. Poccuiickum
rpaxJaHaM HaJ0 HMETb BBHMJY TO, YTO OOJIBIIMHCTBO COLMAJIbHO-3KOHOMUYECKUX IIPaB He
3akperuieHbl B KoHBeHumu. B Hell ycraHaBimBaioTcsi, TJaBHBIM 00pa3oM, TpaXJaHCKHE H
MOJINTUYECKHE ITPaBa.
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B kadecTBe oOmpeAeNsIONIEro yCIOBHUS MPUHATHS Kalod K paccMoTpeHuio KoHBeHIMS
dopmynupyer TpeboBaHHe 00 HCYEpIIAaHUU BCEX BHYTPUTOCYIAPCTBEHHBIX IMPABOBBIX CPEICTB
3alMUTHl. DTO 3HAYMUT, YTO 3aIUTy MpaB YEIOBEKa MJOJDKHBI 00eCcneunmBaTh TMPEXKIE BCETO
roCy/IapCTBEHHbIE OpraHbl, B MEPBYIO OYepe/lb BKIIIOYAs HAIIMOHAJIbHBIE CYIbI, KOTOPbIE 0O0s3aHBI
NpU3HABaTh MPUHIUIBI W HOpPMBI KOHBEHIIMM B KayecTBE MNPUOPUTETHOW OCHOBBI CBOEH
nesteabHocTH. [lo oOmemMy mpaBmily HET HeoOXoauMocTu oOpamathesi B Bepxosuseiii Cyn PO B
Ka4yecTBe CyJa MOCeHeH NHCTAHIMH, JOCTATOYHO O0OPAaTUTHCS B MECTHBIN CY/ NMEePBOM MHCTAHIINH,
a TaKke B MOpsAKEe O0XKalIOBaHUS B COOTBETCTBYIOUIMI Cyl BTOPOM WHCTaHIMH (TOPOACKOI,
00J1acTHOM U 1Ip.).

Taxxe ocoboe BHUMaHUE CleayeT 0OpaTUTh Ha MPaBWIIO, COMNIACHO KOTOpoMy Cya MOXKeT
IPUHSTH JI€J0 K PACCMOTPEHUIO I10CJIE UCUEPIIAHNS BCEX BHYTPEHHUX CPEJCTB IIPABOBOM 3alUTHI U
JUIIb B TEYEHHE IIECTH MECSALEB C JaThl IPUHATUS OKOHYATEIbHOIO PEIICHHS HAa HALMOHAJIILHOM
ypoBHe (mocne penienus cyaa Il mHCTaHIMM). ITO O3HAYAET, YTO JIFOOOW POCCUUCKHNA TpakIaHUH
MOJKET HaIPaBUTh CBOIO KanoOy B Cy/, eclii OKOHUATEIBHOE PELICHHUE 10 ero Aeny OyaeT NpUHSITO
nocnie parudukamuu Poccueit KoHBEeHIIMM 1O TpaBaM 4YeIOBEKAa W TOJBKO B TEUCHUHM MICCTH
MECSLIEB MOCIE ITOU J1aThI.

Cyn He paccMaTpUBaeT ’Kajo0bl, KOTOPBIE SIBIISTFOTCS aHOHUMHBIMU; SIBIISIFOTCS 110 CYIIECTBY
TEMU K€, KOTOpbIe yxKe Obuth paccMOTpeHbl CyloM paHee WU YXKe SIBISIOTCS MPEAMETOM JAPYTroi
pOLEAYpPbI MEXIYHapOAHOIO  pa3OupaTesnbCcTBa  WIM  yperyJlIHpOBaHMUS; SIBJISIOTCA
HE0OOCHOBAaHHBIMH; MPEACTABISAIOT CO00M 3110yMOTpeOIeHHEe TPAaBOM MO1aYH METULINH.

38.boabmasn [Manara EBponeiickoro Cyna.

Cornacno IlpaBuny 24 Pernamenra EBpomneiickSoro Cyna 1o mpaBaM YeJIOBEKa OJIbLIAs
ITanaTa cCOCTOMT U3 CEMHAIIATH CYAEH U TPEX 3allaCHBIX CYACH.

bonpmas [lamara oOpasyercs Ha Tpu roja M JIEHCTBYeT ¢ MOMEHTa W30paHMs JIUI[ Ha
yKa3zaHHbIe B npaBuie § noswkHocTH [Ipencenareneit u ux 3aMecTUTeNeH.

B cocras bonpsmoii [Tanats! Bxonar Ilpencenarens Cyna, 3amecturenu llpencenarens Cyna
u Ilpencenarenun Cexuuil. B nenax noykommuiektoBaHus cocraBa bospmioi Ilamater, Cyn Ha
IUICHAPHOM 3acelaHuu, o npemioxeHuro Ilpencemarens, aenuT Bcex Cyaed Ha JB€ TIPYIIBL,
KOTOpBIE€ JOJKHBI CMEHATH JAPYT JIpyra KaKJple JEBSATh MECALIEB U COCTaB KOTOPBIX JOJIKEH, IO
BO3MOXHOCTH, OBITh Teorpaduyecku cOaaHCUPOBAHHBIM U OTPaXkaThb pa3HbIC MPABOBHIE CUCTEMbI
rocynapctB-ydyacTHUKOB KonBeHuuu. Cynpu M 3amacHble CylbH B CyIeOHBIX COCTaBax IO
paccMOTpeHHI0 JIto0oro Jiena, HampaBieHHoro B bonemryto Ilamaty B TedeHue KaxkIoro
JIEBATUMECSYHOTO NEPHO/1a, HA3HAYAKOTCSA MOOYEPEIHO B PAMKAX Ka)KJIOM T'PYIIIBI; OHU OCTarOTCS
yneHamMu bonbmioit [TanaTel 10 3aBepiieHus cyaeOHOro pa3douparenabcTBa, AaXKe MOCie UCTEUSHUS
CpOKa MX IMOJTHOMOYHUH B KAUECTBE CYyACH.

Ecnu cyapst, n30paHHBI OT rocyJapcTBa, SBISIOLIETOCS CTOPOHOM B CIlOpe, HE 3acelaeT B
kaudecTBe uieHa bonpmoi [Tanatel B crity myHKTa 3 HACTOSIILIETO NPABUIIA, TO OH WM OHA 3aCENAr0T
B kauecTBe wieHa bombmoit [lamater ex officio B coorBercTBuM ¢ myHKTamu 2 U 3 cratbu 27
KonBenmmn.

B cnyudae, xorma Ilpencemarens Cekuuu HE B COCTOSIHMM 3acelaTb B KadyeCcTBE YJIEHA
Bbonbmioi [Tanartel, ero wim ee 3amentaet 3amectutens [Ipencenarens Cekuuu.

Ecnu  oOcrosTenscTBa HE TMO3BOJSIOT 3acelaTb MPOYMM CYAbSIM, OHHM 3aMEIIaloTCs
3allaCHBIMM CY/bSMU B TOM INOPSAJKE, B KOTOPOM IMOCIEAHUE ObUIM OTOOpaHBI COIVIACHO MYHKTY 3
HACTOSLIETO NpaBua.

Ecin B COOTBETCTBYIOLIECH IpyINIle HE XBAaTacT 3allaCHBIX CYACH, M TOYKOMILJICKTOBaHMS
bosbmioii Ilamatel, TO HEZOCTAIOIIEE YUCIO 3allaCHBIX CYJAEd HAa3HA4YaeTCs W3 YIEHOB JAPYrou
IPYMIIBI TyTEM 5KepeObEBKU.
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Komurer B cocraBe mnsatu uineHoB bonbmoi Ilamarel, npu3BaHHBII paccMaTpuUBaTh
IPOILEHUs, I0JJaHHbIE Ha OCHOBaHUU cTaThk 43 KoHBeHLnu, 0Opa3yercs u3:

- [Ipencenarens Cyna,
- [Ipencenareneit Cekuuii UM, €CIM OHY JIMIICHBI BO3MOKHOCTH y4acTBOBAaTh B 3aCEIaHUU, UX
3amecturenet, kpome Cekimu, U3 KoTopoii Obuta coznana [lanara, paccMaTpuBasiias 1emno, B
OTHOILIEHUH KOTOPOTO IOAaHO NMPOIIECHUE O HanpasiieHuu B boinsmyto [lanarty, - ogHoro
JOTIOJIHUTEIBHOTO CY/IbY, HA3HAYEHHOI'O B IOPSAIKE OYEPEIHOCTH U3 YHCIIA CYIeH, KOTOPBIE HE
paccmarpuBanu neno B Ilanare.

Cynbst, n30paHHBIN OT TOCYIapPCTBA, BEICTYNAIONIUN CTOPOHOM B JIeNe, WIIH SBIISOTUNCS
€ro rpaXxIaHuHOM, He MOXeET ObITh WIEHOM yKa3aHHoro Komurera.

Besknii unen Komurera, KOTOpPBIM HE MOYKET y4acTBOBATh B 3aCEJaHUU, 3AMEHSETCS IPyTUM
CyIbel, He pacCMaTpuBaBIIMM €10 B [lanare u Ha3HA4aeMbIM B MOPSIAKE OYEPEAHOCTH.

39.Cnoco0bl padotsl EBponeiickoro Cyna.

XKanoba MOXeT HaXOTUTHCA HA JAHHOM JTalle MPOHM3BOJCTBA OT HECKOJIBKUX HENENb 10
HECKOJIbKUX (TpeX - IATH, a UHOrAa U Oojee) jer. JpyruMu cioBaMH, UIMEHHO CTOJBKO BPEMEHHU
IPOXOJUT ¢ MOMeHTa nonyuyeHus: EBponelickum CynoM 1o mpaBaMm 4ejoBeKa IOJHOM jkanoObl Ha
bopmyIsipe 10 MOMEHTA NPUHATHSA 10 HeH yKa3aHHbBIX B HACTOSIILIEM I10/Ipa3/iesie PeIeHH.

Ecnu B cootBercTBUM C perienneM Cekperapuata EBponeiickoro Cyna 1o npaBaM uenoBeka
xanoba mepenaHa Ha paccmorpeHue eaunHonuuHomy Cynwe EBpormeiickoro Cyaa mo mnpaBam
YeJI0BEKa, TO OH MOXKET IIPUHSATD 110 HEW TOJILKO OJTHO U3 CIAEAYIOLIUX PEIIECHU:

OOBSIBUTH *aJlo0y IMOJIHOCTBIO HENPUEMIIEMON, TO €CThb HE COOTBETCTBYIOILEH KpUTEPUIM
PUEMIIEMOCTH, CPOPMYIUPOBAHHBIM B CTaThsiX 34-35 KoHBeHIMH, B TOM 4YHCIE B CBS3H C
BBIBOJOM 00 OTCYTCTBMM TNPU3HAKOB HapylIEHWH MpaB, rapaHTHpoBaHHbIX KoHBeHIMEeH
[Tporoxonamu K Hell, 1100

UCKJIIOUUTH K00y M3 CIHUCKA MOAJEKAIIUX PACCMOTPEHHIO JIel Ha OHOM M3 OCHOBAHHIA,
NpeIyCMOTPEHHBIX cTaThelt 37 KonBenuuu, mmuoo

nepenars kano0y Ha paccmorpenue B Komurer u3 tpex Cyneit EBpomnelickoro Cyna mo
npasam yenoBeka uiH B [lanaty EBponeiickoro Cyna no npaBam 4eioBeka.

Pemenus (Decisions) enunonuunoro Cynpu EBpomneiickoro Cyna mo mpaBam yelloBeKa O
NpU3HAHUM KaJloObl HempueMieMoM Wil o0 HCKIIOYEHHH €€ U3 CHHCKa MOAJIEKAIUX
pPacCMOTPEHMIO JIeJl SBISIOTCS OKOHYATEeNbHBIMH, TO €CThb HE MOTYT OBbIThb 00KaJloBaHbl H
NEPECMOTPEHBI TI0 WHUIIMATUBE 3asBUTENA (CM. MyHKT 2 ctathbu 27 KonBenmun). B wactHOCTH, OHH
HE MOryT ObITh oOkanoBaHbl B bosbiiyto Ilanaty EBpomneiickoro Cyna mo mpaBam uenoBeka, O
nepegaye jiejaa B KOTOPYIO 3asBUTEIb MOXKET OOpaTUTHCS TOJIBKO B CIIydae BBIHECEHHUS IO €ro Aeny
[TocranoBnenus (Judgment), a He Pemenus (Decision), mpuuem Ha ypoBHe Ilamatel. IlosTomy
Pemennsa ennuonnunbix Cynel BCTYNAKOT B CHITY B JIEHb IPUHSATHS.

B cnyuae npunstus enuHonmuuHeiM Cyneedt EBpomelickoro Cyna mo mpaBaM yesloBeKa
Pemenust (Decision) mo >xanobe Ha JaHHOM JTane MPOU3BOJCTBA, 3asBUTENIb WIH €ro
IPEJICTAaBUTENb TOIY4aeT TOJBKO W MCKIIOUUTENIBHO YBEAOMJIEHME O IPUHATOM pELIEHUU B
Buse nmuceMma u3  Cekperapuara Esponeiickoro Cyna 1o npaBaM 4YelnoBeKa. IJTO  IPSIMO
npenycMorpeHo mnyHktoM 1 IlpaBunma 52A Persmamenta Esponelickoro Cyaa no mnpasaMm
yeyoBeka. Takoe NHCbMO MOXKET ObITh MOJNUCAHO, B YAaCTHOCTH, IOPUCTOM (IOPUAMYECKUM
pedepentom) Cexperapuata, CekperapeM CeKIUM HIM €ro 3aMECTHTENEM, 3aMEeCTHTEIEeM
Hauanpauka Cexunn. Hukakum Cyapeid, B T.4. IPUHSBIINM PEUICHHUE, TAKUE MUChMa-yBEIOMIICHUS
Hukornaa He noanuceiBaroTcs. M Permament ECITY He TpeOyeT CTaBUTH B MOTOOHBIX YBEAOMIICHHUSIX
noanuck Cynpu. bonee Toro, moanuck B TaKOM ITUCbME MOKET OBbITh BBINIOJIHEHA B BUJE (pakcuMuiie
(TouHO€ BOCHpOM3BEACHHE Tpaduyeckoro OpuruHaiga (JIOKyMEHTa, PYKOIUCH, MOJIHCH)
dboTorpaduyeckuM WK MevaTHbIM crioco6om). Mcnons3oBanue dakcummine B ECITY nukorma He
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BOCIIPEIIAJIOCh. 3a HCKIIoYeHueM ciydaeB, korna Permament ECITY mpsiMo TpeOyeT MOCTaBHUTH
noanucu: noxa llocraHoBieHHEM, MPOTOKOJIOM YCTHBIX CIYIIAHHM, MPOTOKOJIOM paccieOBaHUS,
KOHCYJIbTaTUBHBIM 3aKIIFOUEHHUEM U PELUICHHMEM O TOM, YTO Jaya 3aKJIIOYEHUS HE OTHOCUTCS K
komrereHu bombinoit [Tanater. Cum. I[pasuna 70, 77, 90 u A8. U ECIIY aktuBHEeHIIIMM 00pa3zom
ucnonb3yeT pakcumuie. JpyruMu ciioBamH, B IENBbIA PSJl HCEM, B YACTHOCTH, B YBEIOMIICHUS O
MpU3HAHUM kallo0 HeNpHeMIIEMbIMH Ha ypoBHe eauHonuuHbIX Cyzei, mepea MX pacnedyaTrkond Ha
INpUHTEpE NPSIMO Ha KOMIBIOTEPE BCTABIISIOTCS BBEICHHBIC JI0 3TOTO B KOMIIBIOTEP M300paKEHUS
COOTBETCTBYIOIIMX MOANHUCEH. DTO COBEpIIEHHO HOpMajbHO. bojee TOro, HECKOJIBKO JIET Ha3aj
ECITY otka3ancs OT IBETHHIX OJAaHKOB, T.e. OJIAHKOB, MpPU TE€YaTH KOTOPBIX HCIIOJIB30BANICS
ronyoor (cunuii) nBer. B Hacrosimiee Bpems Omank ECIIY pacnedarwsiBaeTcsi Ha NpHHTEPE Ha
00BIYHON OymMare BMeCTE€ C TEKCTOM COOTBETCTBYIOLIETO JIOKYMEHTAa, KOTOPBI B psle CiIydyacB
cpa3y BKIIOYaeT B cebOst (pakcuMuiIbHyl mnonamnuch. Kpome Toro, moamuch B TakOM MHCbMe-
YBEJIOMJIEHUM HE 00s53aTeNbHO MPUHAMJIECKHUT TOMY JIMIy, YbUM HMEHEM OHO MNoAmnucaHo. Eciu
nepe; caMoi moanuchio uMeroTcest OykBel «PPy (cokpaliieHne ot naT. «per procurationemy, T.€. «I10
JIOBEPEHHOCTH», «OT UMEHN»), KOTOPbIE Y HEKOTOPBIX MPAKTUYECKHU CIMBAIOTCS C CAMOM MOAINMKCHIO,
TO THCHMO TMOAMUCAHO JAPYTrUM coTpynHukoM Cekperapuara, IeUCTBYIONIMM OT HMEHH TOTO
COTPYJIHUKA, UMSI KOTOPOI'O YKa3aHO B IMHCHME.

Pemenuss (Decision) emuHomuunoro Cyapd HIM  €ro  KONUM  3asBUTENbL  (€ro
MPEJICTAaBUTEIIb) HE TIoiTydaeT, Tak kak Pemenus (Decisions) enquHomuunbix Cyneit EBporetickoro
Cyna mo mpaBaM uyeloBeKa B MPUHIUIE HE MUMEIOT TekcTa. [lpunsartue emunHonuyubiM Cypabeit
EBponeiickoro Cyma mo npaBam denoBeka Pemenus (Decision) mo xano6e (akTudecku o3Hayaer,
YTO OH HE BBICKA3aliCs MPOTUB MpeasiokeHus topucta Cekperapuara, paboTaBIIero Haja HeW Ha
npaBax Hecy/leOHOro JOKJIaa4uKa Mo Jiedy, OOBSBUTH Kano0y HENpHEMIIEMON WM UCKIIOYUTH €€
U3 CIIMCKA MOAJIEKALIUX PACCMOTPEHHUIO JIEN, YTO NOATBEPKIAeTCs oANnUChio CyibH Ha TUTYIBHOM
mucte (approval sheet) mpezacraBienHoro ropucrtom Cekperapuara JOKYMEHTA C aHAJIM30M Jieja
(men) U mpeIoKeHUsIMM Mo HeMmy (HuM). Takol JOKYMEHT MOKET OJHOBPEMEHHO KacaTbCs
HECKOJIbKUX JIECSITKOB M JIaXKe COTEH CXOXKuX Jied. [1o mpuunHe OTCYTCTBUS TEKCTa Y TaKOro poja
Pemenuit (Decisions) Takxke OTCYTCTBYeT MOTHUBUpPOBKa. KpaTkas MOTHBHpPOBKA HPUHSATOrO
pelieHns MOKeT cojepxaTthesi B nucbMe Cekperapuarta. Eciam ee HET, 3TO € BBICOKOM CTENEHbIO
BEPOSITHOCTH CBHUJETEILCTBYET O TOM, YTO M3 KaJ0Obl HE yCMaTpUBAETCs NMPU3HAKOB HAPYIICHUH
npaB, rapaHThpoBaHHbIX KonBeHumeld wu IIpoTokomamMm K HEH, TO €CThb OHa IIPU3HAHA
HENPUEMJIEMOM HMMEHHO II0 DJTOM NIpHUYMHE, a HE, HalpuMep, 0 INPUYMHE HEUCUEPIaHUs
BHYTPEHHUX CPE/ICTB MPABOBOM 3aIUTHI OT MPEANOIOKHUTEIbHO UMEBIINX MECTO HapyIIEHUN WIH
oOpaleHus ¢ anoboil ¢ MPOIyCKOM CpoKa.

Pemenne o nepenaue >xanobsl Ha paccmorpenue B Komurer mnm Ilamaty EBpomeiickoro
Cyna no npaBaM 4eJOBEKa HE SIBISIETCSA PELICHWEM O NMPHU3HAHUU JKAI0O0bl MpUEeMIIEMOM (4acTHYHO
npuemiiemMoii). B 3Tom cimydae Bompoc O MPUEMIIEMOCTH KaJloObl OCTaeTCsl Hepa3pelleHHBIM.
OO0BsIBUTH KanoOy mpuemiemoit (xoTs Obl B yactu) Enunonuunsiit Cynes EBponeiickoro Cyna mo
IpaBaM 4YeJIOBEKa HE MOKET.

Komurer wu3 Ttpex Cyneir Esponelickoro Cyna mno mpaBaM YeJIOBEKa, KOTOPOMY
eauHonnuHbli Cyaps mepenain kano0y WIM Ha pacCMOTPEHHE KOTOpOro »kanoba Oblia mepenaHa
Cekperapuarom, MUHYS eTuHOINYHOTO CyJbI0, MOXKET B J1I000€ BpeMs €MHOTIIACHO:

OOBSABUTH KaJI00Yy MOJHOCTHIO HEMPUEMIIEMON, TO €CTh HE COOTBETCTBYIOUIEH KPUTEPHUSIM
PUEMIIEMOCTH, CPOPMYIUPOBAHHBIM B cTaThsix 34-35 KoHBeHIMM, B TOM 4YHCIE B CBS3H C
BBIBOJIOM 00 OTCYTCTBUM IPH3HAKOB HApylIEHUH TMpaB, rapaHTUpoBaHHbIX KoHBeHIMENH U
[TpoTokonamu Kk HeW, MO0

UCKITIOYUTDH Kaio0y U3 CIUCKA MOAJIEKAIUX PACCMOTPEHUIO JIe] Ha OJTHOM M3 OCHOBaHMUIA,
MPEeyCMOTPEHHBIX cTaThell 37 KoHBeHIHH.
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VYkazannsle Boime Pemenus (Decisions) Komutera u3 tpex Cyneit EBponeiickoro Cyna mo
npaBaM 4eloBeKa, kak U Pemenus enquHonuuHbix Cyzei, SBISIOTCS OKOHYATEIbHBIMU, TO €CTh HE
MOTYT OBITh OOKaJOBaHBI M MEPECMOTPEHBI M0 MHHULUATHBE 3asBUTENS (CM. IIYHKT 2 cTaTbu 28
KonBenmuu). B wactHOCTH, OHM HE MOTYT ObITh 0OkanmoBanbl B bombinyro Ilanaty EBpomneiickoro
Cyna mo mpaBaM 4elloBeKa, O Nepefade jAeja B KOTOPYIO 3asBUTENb MOXKET OOpaTHThCSA TOJIBKO B
ciydae BeIHeceHHs 110 ero aeny [locranoBnenus (Judgment), a He Pemenus (Decision), mpudeM Ha
ypoBue Ilamater (cM. myHkt 1 ctarbu 43 Kousenmum). Ilostomy Pemenust KomureToB m3 Tpex
Cyneil BcTynaroT B Ccwily B AeHb npuHsatus. B cioydae npunarus Komurerom uz tpex Cynei
EBponeiickoro Cyna mo npaBaM 4ejoBeKa yKa3aHHBIX Bbilie Pemenwnii (Decisions), 3assBUTENb WU
€ro TNpEeJCTaBUTENb TaKXe IOJIy4aeT TOJIbKO U HCKIIYHUTEIHHO YBEIOMIICHHE O MPUHATOM
Pemenun (Decision) B Buae nucbMa u3z Cekperapuata EBponeiickoro Cyaa mo mpaBaM 4enoBeKa.
Pemenus (Decision) Komurera u3 tpex Cynel wiM ero KOMUU OH HE TOJIyYaeT, Tak Kak PemeHus
(Decisions) Komutera u3 tpex Cyneii EBpormeiickoro Cyzaa mo mpaBaMm 4YelioBeKa, Kak U PemeHus
equHonnuHbiX Cynei, He umerotr tekcra. [Ipunsarue Komurerom u3 tpex Cyneir EBponelickoro
Cyna no mpaBam uenoBeka Pemenmst (Decision) mo jkamobe o3Hagaer, uto HU oauH u3 Cyuei
KomuTteTa He BbICKa3ajcs MpOTUB MpeaniokeHus opucra Cekperapuara, paboTaBIero Haja Hell Ha
IpaBax HECyJIeOHOro JOKJIaI4hKa IO JIeny, OOBSBUThH kKajlo0y HENpUEMIIEMON MM UCKIIOYUTDH €€
U3 CIIMCKA MOAJIEKAIIUX pPAcCMOTpeHHto jaen. [lo mpuumHEe OTCYTCTBHSI TEKCTa y TaKOro poja
Pemennii (Decisions) Takxe OTCYTCTBYET MOTHBHPOBKA.

B omimune or emunonmunoro Cyawsu, Komuter u3 tpex Cypeit EBpomneiickoro Cyaa mo
IpaBaM 4YeJIOBEKa MOXKET OOBSABUTH KajJo0y MpHEMIIEMOM (4aCTUYHO IPUEMIIEMOM), HO TOJIBKO
OJTHOBPEMEHHO C BbIHeceHHeM 1o Heil [TocranoBnenus (Judgment) mo cymiecTBy (uuraiite 00
3ToM HIKe). OOBSBUTH KOOy MpUEMIIEMO# (XOTs ObI B 4acTH) oTAeabHbIM Perenuem (Decision)
Komuret u3 tpex Cyzeit EBponeiickoro Cyzna no npaBaM 4eJIOBEKa HE MOJKET.

40.HenocTaTku eBpoMneiicKkoro cy10npou3BocTBa.

Bce npasosbie mosunuu ECITYH nomxHBI OBITH cOpa3MepHbl MoJIokeHUsIM KoHBeHIuu, HO
6ena EBpormeiickoro cyna 3akio4aercss B TOM, 4YTO TaM JONYCKalOTCA BCE-TaKH JIBOMHBIE
cTaHzapTel. Hampumep, 1O aHaJOrMYHBIM CHOpaM MajaTaMH BBIHOCSATCS HPOTHUBOMNOJIOMKHBIE
pemeHusi. OTYaCTH 3TO BBI3BAHO CJIOKUBILIEWCS MpakTUKOM, koraa perinameHT ECITY npunumaetcs
caMHUM CYZOM M OYeHb YacTo MeHsercs. Mexnay Tem ycraB HiopHOeprckoro tpuOyHajia IpUHAT
rocygapcTBamu-nodeautensMu  Bo Bropoil MmupoBoif BoifHe, a He camMuM TpuOyHaioMm.
Mexnynapoansiii cynq OOH mMoxer numip npeiaraTh momnpaBkd K cBoemy CTaTyTy, KOTOpbIE
paccMmatpuBaroTcs Mo mnpasunam  u3MeHeHuss Ycraa OOH. Cwurtyaunsa c¢  Permamentom
EBpomeiickoro cyma omacHa ¢ TOYKH 3pEHHSI COONIOJEHUS TPHUHIIMIIOB COCTSA3aTEeIIbHOCTH,
IJIACHOCTH M OOBEKTUBHOCTH B CYJOINPOU3BOJCTBE, €CIM CYAbM caMH JJsi ceOs yCTaHABJIMBAIOT
COOTBETCTBYIOIIME TMpOIlecCyalbHbIE TMpaBWiIa, - PaHO WJIM TMO3JAHO JIOJDKEH CIyYUThCS Kazyc.
[TosTOoMy, Ha MO B3rJIs1, OBLIO OBl HI€AIBHO, €CIM ObI MPaBUiIa MPOLETYPHl YTBEPKIAINUCH UIIH B
dbopme MexayHapomHoro moroBopa mox srumoii Coera EBpombl, uam XoTsst ObI KOMHTETOM
muHHCcTpoB CoBeta EBpomnbl ¢ yuacTreM mpeacTraButenei rocyaapcTs. To ecTh mpobiema perranach
OBI TIO TaK Ha3bIBAEMOM KJIACCHUECKOW CXeMe€ ''COTJIACOBAaHMs BOJB" TOCYAApCTB, BEAb MPOIEAypa
EBpomneiickoro cyzia 3To 04eHb CEpbE3HBIN U NPUHIIMIIAAIBHBINA BOIPOC.

[IpoueHT ynoBIETBOpEHUS Kanod HUXKE OJHOro mpoieHrta. /s apyrux crpan sta mudpa
MOYET OBITh HECKOJIBKO OOJIbIlle, HO HEe3HAYUTEIbHO. 3/ech npobieMa, BUIUMO, B 1pyrom. Cpenu
BOIIPOCOB YUTATENIEH €CTh HECKOJIBKO, T/IE€ aBTOPHI JKAIYIOTCS, YTO EBponeiickuii cya HE OTBEYaeT
3agBuTEsIM. JTO Oena EBpomeilickoro cyna, ouenp foiro Cya He JaeT OTBETa aBTOpaM >Kajioo,
npuueM kak u3 Poccum, Tak u u3 apyrux crpad. Korna ropopsit, 4To poCcCHUICKHE BIIACTH SKOOBI
"mepexBaThIBAIOT MUChMA", TO CMEIO Bac 3aBEpUTh: 3TO Hempasaa. Ho To, yto EBponeiickuii cyn
IIPU OTBETAaX HE CIELIUT - 3TO (haKT.
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[TocranoBnenue IlamaTel MOXET OBITH 00KATOBAHO KaK 3asiBUTENIEM, TaK M TOCYJapCTBOM,
MIPOTUB KOTOPOTO MMOJaHa kanoba. ITo, BUANMO, OYEHb Ba)KHBIM JEMOKPATUYECKUI MOIXOM, HO, K
CO’KaJICHHIO, Ha JIOBOJBI CTOPOH B CIy4ae OTPUIIATEIHHOTO pemieHusi (00 OTKIOHEHUU MPOCHOBI)
ECIIY nukak He oTBewaeT. Takas cynecOHas mpakTuka TpeOyeT pedopmbl. TyT nelCTBUTEIBHO
BO3HHMKAET BOIPOC: MOYEMY MPU BHECEHUHU KAJOObI, MPEACTaBICHUS, MPOTECTa (MX MO-Pa3HOMY
Ha3bIBaIOT), Ha noctaHoBieHue [lamarer EBpomelickoro cyna, Tak Ha3biBaemasl KOJUIETHS cynen
MPUHUMACT PEIICHUE TI0 YOBIECTBOPEHUIO WA HEYAOBIECTBOPEHHUIO 3TOMU jKajao0bl 6e3MOTUBHO. To
ectb ToJIbKkO "ma" uinu "Her". Ho EBponeiickuii cy Bellb 3TO HE KOJUIETHS MIPUCSIKHBIX, XOTS JaXe B
CyIeOHOM TIPOIECCE C YYaCTHEM MPUCSKHBIX €CTh MPOPECCHOHATBHBINA CY/bs, KOTOPBIA TOTOBHUT
pemienne. Hanpumep, no geny ['yCHMHCKOro Mbl Tak U HE NMOJYYHJIM OTBETHI Ha JIOBOJbI HALIEIro
nporecta. [lo meny Ilmakcuna, rae EBporelickuii cyq B 000CHOBaHWE CBOCH MO3UIIMU TPUMEHUII
aKT, HE BCTYNHMBIIMI B 3aKOHHYIO cuily, Poccus BHecla NmpoTecT WU BHOBb - O€3MOTHUBHOE
oTkiioHeHue. [leno IlmakcuHa paciieHrBar0 Kak MpoueccyaidbHbld TecT. Pe3ynprar - mevanes.
Koneuno, mo00oii cya MoxeT omubaThecsi, HO OTCYTCTBUE MYOJIUYHOCTH U OE€3MOTUBHOCTh IPUHATHUS
Ba)KHEHILIEro MpolieccyalbHOro perieHus - 00ib1oil Hegoctatok EBporneiickoro cyna. U eme 06
OJIHOM: OYE€Hb Ba)XKHO, YTOOBI B MPAaBOCYJUU MOJHOCTHIO OTCYTCTBOBaJa OBl MOJIUTU3UPOBAHHOCTD.
Tam, rie HaYnHAETCSs MOJTUTU3ALMS CYJEOHOTO MPOoIecca, HUYETro XOPOIIETo HE JK/IU, B TOM YHUCIIE U
ot EBpomneiickoro cyna. B otHomenusx ¢ ECIIY Mbl HOMKHBI UMETh YIHIY C JIByCTOPOHHHUM
JBHKCHUEM, YTOOBI HAC IIOHUMAJIH U HE 3aKPBIBATUCH mo3unuel "HaMm B CtpacOypre BugHee".

Berynnenne Poccun B EBpornieiickyro KOHBEHIIMIO CEPhE3HEHIIIMM 00pa30M YIIYUIIUIO Hallle
npaBoCcyaue U paboTy MPaBOOXPAHUTEIBHBIX OpraHoB B IeioM. KoHeuHO, €CTh HEIOCTaTKH.
Hanpumep, Mbl HE COBCEM YETKO MOJATOTOBWIIUCH B TEOPETHUECKOM IUIaHE, HE OOYYHIIU JOJIKHOE
YUCJIO COOTBETCTBYIONIUX CIEIUATUCTOB CO 3HAHHWEM AaHTJIMHCKOTO W (PPAHI[Y3CKOTO S3BIKOB.
Ceituac anmapar YHOJIHOMOYEHHOTO TPAaTHUT OYE€Hb MHOTO BPEMEHHM Ha IEpPEBOJbI, MOCKOJBKY
BEJIOMCTBA UCITBITHIBAIOT CIOKHOCTH C pabOTOM Ha si3bIKax EBporerickoro cyza.
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4. METOAUYECKHUE PEKOMEHJAIIUU
IO HOAT'OTOBKE K 3AHATUAM

4.1 Bua u HaMMeHOBaHHE TeMbI 3aHATHS

Ilpaxmuueckoe 3anamue Bunwl ciopoB pazpemaeMbix EBpomneiickum Cyaom
IO IIpaBaM 4eJI0BEKa

B kadectBe 3amaHus  CTyJEHTaM NPEMJIOKEHO PACKPBITH  BOMPOCHI
MPaKTUYECKOTO 3aHITHS.

[Ipy moaroToBke K BOIpOCaM aKIEHTHPOBATh BHUMAaHUE HEOOXOJUMO Ha
KJTFOUEBBIX MOMEHTAX M Ha 00JIee CIOKHBIX U3 HUX I JTYy4YIIEro 3allOMUHAHHUS.

[Ipy w3yyeHUM JAHHOM TEMBbI CTYIEHT JOJKEH OCBOUTH BHJIBI CIIOPOB,
paspemaembix EBpornerickuM CyZioM IO ITpaBaM 4YeJIOBEKA, a TAKXKE CIydau y4acTHUs
TpeTbell cTOpoHbl B aene. CTyneHTaM HeoOXOOuMO MPOBECTH 0030p MPAKTUKU
EBponerickoro Cyna mno npaBam 4enoBeka 1o crarbsiM 33, 34 KoHBeHUIHH O 3aniuTe
OpaB 4YeJOBEKa M OCHOBHBIX CBOOOJ C 1EJIbI0O OCBOCHHUS U 3aKpErJICHUs
TEOPETHUYECKOr0 MaTepraa.

42 Buja u HaMMeHOBaHHE TeMbI 3aHATUSA

Ilpakmuueckoe 3anamue Victounuku npasa EBponeiickoro Cyzaa

B kauectBe 3amaHMs  CTyA€HTaM IIPEUIOKEHO  PACKPBITH  BOIPOCHI
IIPAKTUYECKOIO 3aHATUSA.

B kauectBe 3amaHMs  CTyA€HTaM IIPEUIOKEHO  PACKPBITH  BONPOCHI
IIPAKTUYECKOIO 3aHATHUS.

[Ipu moaroToBke K BOIpOCaM aKIEHTHUPOBATh BHUMAaHUWE HEOOXOJUMO Ha
KJIFOUEBBIX MOMEHTAX M Ha 00JIee CIOKHBIX U3 HUX IS JTYy4YIIETro 3allOMUHAHUS.

IIpy wW3ydyeHHM [JAHHOM TEMBI CTYIEHT JOJDKEH OCBOUTb CTPYKTYPY
EBponeiickoii KonBeHlMn o 3ammre mpaB 4eOBEKa U OCHOBHBIX CBOOO, a TaKXKe
CTPYKTYpy M coaepxkanue Pernmamenra eBpormeiickoro Cyaa mo ImpaBam 4eOBEKa.
Crynentam HeobxoauMo mipoBectu 0030p [IpoTokosnos k EBponeiickoit KonBeniuu o
3alllMTe MPaB YeJOBEKa M OCHOBHBIX CBOOOJI, a Takxke 0030p CyJAeOHOW MPAKTUKU U
VMHBIX KMCTOYHUKOB IIpaBa C LEIbI0 OCBOCHUS U 3aKPEIUICHUS TEOPETUYECKOIO
Marepuaa.
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4.3 Bua 1 HaMMeHOBaHHE TeMbI 3aHATHS

Ilpakmuueckoe 3anamue  Cyneiickuii kopnyc Epomeiickoro Cyma mo mnpaBam
YeJioBeKa

CryneHTaM HEOOXOAMMO PACKPBITH BOIIPOCHI MPAKTUYECKOTO 3aHITHSL.

[Ipy moaroTroBke K BONpOcaM akUEHTHUPOBAaTh BHHUMaHUE HEOOXOOUMO Ha
KJIIOYEBBIX MOMEHTAX U Ha 00Jiee CI0MKHBIX U3 HUX AJIS JIy4ILEro 3allOMUHAHMSL.

[Ipy m3ydeHun NaHHOW TEMBI CTYAEHT AOJDKEH OCBOMUTH IMOPSIOK Ha3HAYEHUS
Ha JIOJDKHOCTH cyneid B EBpomeiickuii Cyn 1o mpaBam 4enoOBEKa, U3YYHUTh B KaKUX
Clly4asiX OKAHYMBAETCS CpPOK IOJHOMOYMHI CyJbU, ONHPAsACh HA IOJOKEHUS
EBponelickoii KoHBEHIIMM O 3aluTe MOpaB YEJIOBEKa U OCHOBHBIX CBOOOA H
pernmamenTta EBpornerickoro Cyna no npasaM yenoBeKa. O3HAKOMUTBCS CO CTATyCOM
cyneit EBponeiickoro cyja 1o mpaBam 4ejioBeKa, pacCCMOTPETh IOJTHOMOYHS CyabH ad
hoc.

4.4 Bua v HAaMMeHOBAaHWe TeMbl 3aHATHS

Ilpakmuueckoe 3auamue Oprauuszaius EBponeiickoro Cyja o npaBam yejioBeKa

CryneHTtam HEOOXOAMMO PACKPHITH BOIPOCHI MPAKTUYECKOTO 3aHATHS.

[Ipy moaroToBke K BOIMpOCaM akKIEHTUPOBaTh BHUMAHHE HEOOXOIUMO Ha
KJIFOYEBBIX MOMEHTAaX M Ha 00Jiee CIOKHBIX U3 HUX JIJIS JIY4YIlIEerO 3allOMUHAHUS.

[Ipy u3yueHMH NaHHOM TEMBI CTYACHT JOJKEH OCBOUTH MOPSIOK pPadbOThI
[Tnenapuoro 3acemanus Cyma, u3yuuth (yukuuu llpencenarenss Cyna, rpedne u
cekperapuara CyJna, CEKUHil, KOMUTETOB, ONHPASICh HA TOJIOKEHHUS perilaMeHTa
EBponeiickoro Cyma mno mnpaBam 4yenoBeka. (O3HAaKOMHUTBCA C MPOLEAYpPOi
paccMOTpEHUs 1€ B najaTtax u bonbmion nanare.
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