OEJIEPAJTBHOE I'OCYJAPCTBEHHOE BIO/UKETHOE OBPA30BATEJIBHOE
YYPEXJIEHUE BBICIIEI'O OBPA30OBAHMUA
«OPEHBYPT' CKHAM IT'OCYJIAPCTBEHHBII ATPAPHBIA YHUBEPCUTET»

MeToanyecKkue peKOMeHIAUM IJIs1
CAMOCTOAITEIbHOI PA0OTHI 00Yy4alOIIUXCS 10 IMCHUIINHE

b1.B.IB.07.01 EBponeiickuii cyx mo npaBam 4ejioBeKa

Hanpasienue nogroroku 40.03.01 KOpucnpynenmms
IIpoduas 06pa3oBaTeIbHOI MPOrPaMMBbI 3€MEJIbHO-TPABOBOM

dopma 00y4eHHUs1 OYHO-3a04YHAs



COJEPKAHHUE

1. OpraHu3arusi CaMOCTOATECITBHOM PAOOTB ...uuvvenrreeee et ereenreennaeanneannns 4
2. Meroauueckue  pEeKOMEHJAUUM IO  CAMOCTOSITEIbHOMY — W3YYEHHIO
2100 10T L0 J 6
3. Meroauueckue pPEKOMEHAAIMU MO  MOATOTOBKE K  MPaKTUYECKUM
T2 02 1 6 . 60

3.1 [Ipaktrueckoe 3anstue Nel (I13-1) Bwuabl cnopoB paspemiacMbIx
EBponelickuM CyIOM MO MPABAM YEITOBEKA ....uvveennreennneennneennnnnnn 60

3.2 llpaktrueckoe 3ansthe Ne2 (I13-2) Hcrounuwku mnpaBa Epomeiickoro

3.3 Ipaktrueckoe 3ansthe Ne3 (I13-3) Cyneiickuii kopmyc EBpomeiickoro
(@371 6B 1 (O 1o 0:F: 1 RS (53] (0): 1) - H RS 60
3.4 Ilpaktuyeckoe 3anarue Ned (I13-4)Opranuzamnus EBponeiickoro Cyaa mo
TOEE 120 R () (0):1C) < 61
4. MeTonudeckre peKOMEHIAIUH 10 TTOJATOTOBKE KOHTPOJBHOU PadoTHI. .....01
4.1 Tlops10K BBIMOJHEHUS] KOHTPOJIBHOM PAOOTBI. . ..vveuereeeneeennneeennenennns. 61
4.2 TpeboBanust K OPOPMICHUIO KOHTPOIBLHON PAOOTBI. ...'uveenrieneeennennnnnn 62

4.3 3amanust 17151 KOHTPOJIBHON PaOOTHI TIO BAPHAHTAM. ....'vveeeeennnaannennss. 63



1. OPTAHU3AIIUA CAMOCTOATEJBbHOM PABOTBI

1.1 Opranu3aimoHHO-METOANYECKUE JAHHBIC JTUCIUTUTMHBI

Ne

ILII.

HanmenoBanue
TEMBI

OO0yt 00beM YacoB 10 BUIaM CaMOCTOSITEILHOM padoThI

(uz maban. 5.1 PILN)

HOATOTOBKA
KOHTPOJILHO
it paboThI

MOATOTOBKA
pedepara/scce

WHIUBHyalbHbIC
JIOMaIHue
samanus (M/13)

CaMOCTOSATEIBHOE
N3y4YeHUE
BorpocoB (CHB)

HOITOTOBKA
K 3aHATHSIM
(IIx3)

2

3

4

5

6

7

Paznen 1
Co3pnanue
EBponeiickoro
Cyna o
npaBam
YeloBeKa.
[elictBue
EBponeiickoii
KonpeHnuuu B
MIPOCTPAHCTBE
Y BO BpEMEHU

16

11

Tema 1
EBponeiicknii
Cyn o npaBam
YeNI0BeKa:
UCTOpUS
CO3/IaHHUs

1.2

Tema 2
KommeTenmus
EBponeiickoro
Cyna o
npaBam
YyeJIoBeKa

13

Tema 3

Cyn u
JIEUCTBUE
KouBenuuu B
MPOCTPAHCTBE
1 BO BpEMEHU

14

Tema 4
Kommerenmnus
Cyna "
HallMOHAJILHOE
MpaBo

Paznen 2
Cnopsl,
pasperaemMbie
EBponeiickum

10




Cyaom
1o IpaBaM
YCJIOBCKaA

2.1

Tema 5

Bunet CIIOPOB
pas3pelraeMbIx
EBponelickum
Cyaom

110 ImpaBaM
YCJIO0BCKAa

2.2

Tema 6
OOpaieHue B
EBponeiickuii
Cyn no npaBam
YeloBeKa

2.3

Tema 7
3asgBUTEIIF B
EBponeiickom
Cyne o
npaBam
YyeJIOBeKa

Paznen 3
Hctounuku
rnpaBsa
EBponeiickoro
Cyna.

10

3.1

Tema 8
Hcrounuku
npaBsa
EBponeiickoro
Cyna

3.2

Tema 9
IIpaBoBbIE
MO3UIIUHN
EBponeiickoro
Cyna

3.3

Tema 10
[Tpouece
MPUHATHS
Cyn1eOHBIX
pelieHui
EBponeiickum
Cynom

Paznen 4
Opranuzanus
EBporneiickoro
Cyna no
rpaBam




YCIO0BCKa.

4.1

Tema 11
Cyneiickuit
KOpIyC
EBponeiickoro
Cyna o
rpaBam
YeJloBeKa

4.2

Tema 12
Opranuzanus
EBponeiickoro
Cyna o
npaBam
yeJI0BEKA

4.3

Tema 13
IIpoxoxnenne
nena

Hrtoro

44

14




2. METOAUYECKHUE PEKOMEHJIAIIUU 110
CAMOCTOATEJBHOMY U3YYEHUIO BOITPOCOB

2 MeTOIlI/I‘leCKI/Ie PEKOMEHIAAIUA 11O MOATOTOBKE M0 U3YIYCHUTIO
O0TACJIbHBIX BOIIPOCOB

2.1 Paccmampugaemole 6onpocul

1. O630p nessitennbHocTH EBponeiickoro Cyna ¢ cepenunnbl 70 1o pyoexa 90 —x.

[lepuon cranoBnenuss Cyna 3aHsul MOYTH JBa jAecsaTwieTHs. W mpuuuH Tomy OBLIO
HECKOJIbKO. Bo-mepBbix, Tem, uro partudukanus KoHBEHLHMH rocylapcTBOM — YYacTHUKOM HE
O3Hayajia aBTOMaTU4eCKOro npu3Hanus ropucaukuuu Cyna.

Bo-Bropeix, Cyn mo cBoeMy TOIJAIIHEMYy CTaTyCcy HE MOI caM IMOJy4aTh >KajoObl OT
3asButenei. [losromy ¢ momenta coszmanusi (21 siBaps 1959r.) u nmo cepeaunnr 70-x rr. Cyn
neiictBoBal BecbMa He akTUBHO. C cepenunbl 70-X rr. 10 pyOexa 90-x 4mMciao pacCMOTPEHHBIX /1€
noaonuio K 200 1 COOTBETCTBEHHO YBEITMYMBAJIOCH M KOJIMYECTBO PEIICHUN Cy/Ia.

B kaudecTBe rocysapcTB-OTBETUYMKOB 3a 3TO BpeMs BbICTynaiu: BenukoOpuranus — 38 pas,
Uranus — 31 pa3, ®PI" — 22 pasza, Hunepnannabl — 18 pa3, ABctpus, benbrust u @panuus — no 15
pa3, Hopserus — 1pas.

B cBsa3u ¢ sBHBIM npeoOnajaHMEM HHIUBUAYaJIbHBIX Kajlo0 BcTala HEOOXOAUMOCTh
TpaHC(OPMHUPOBAHUS MpOLECCYaIbHBIX HOpM. B pesynbrare BeryruieHus B cuily B 1983r. HoBoi
penakuuu Pernamenta Cyna, 3asiBUTEIb — YAaCTHOE JIUIO (MJIM OpPTraHU3aIMsl TaKUX JIML) TMOTYYnI
CTaTyC CTOPOHBI B IPOIECCE, HO HE B JINYHOM Ka4y€CTBE, a B JIMIIE CBOETO MPEACTABUTENS, KOTOPBIM
Mor OBITh a/IBOKAT U3 JIF000H cTpaHsbl, Bxojsaimel B coctaB Coera EBpornbl.

[Tepuon ¢ mavana 1990r. no xonmna 1998r. xapakrepuzoBaiics pe3KUM YBEITUUYECHUEM YHUCIIA
rocynapcTtB — ydacTHUKOB CoBera EBpomsl, a Tak ke aen, noctynuBunx B Cyl M pacCMOTPEHHBIX
uM. B stor mepuon Coser EBponbl mononHwics 17 HOBBIMH WI€HaMH, M COOTBETCTBEHHO Ha
MoMeHT pedopmbl 1998r. B ero cocrase Ob10 40 cyneil. B atom sxe rony Cya BeIHEC peleHHs 1O
106 nenam, a 3a mpeamecTByoIre cemb JieT (1990-1997rr.) — okono 600 perieHwuii.

B 1999r., mocne mnomydeHuss HEOOXOAMMOro 4YHCiIa paTUQHUKALMKA, BCTYNWI B CHIY
npusiAThii B 1994rony Ilpotokon Ne9 k KouBenuuu. OTHBIHE 4YacTHBIE JIMIA, UX TPYHIbl U
HENpPaBUTEIbCTBEHHbIE OpPraHU3allMd MOJYYMIIM MpPaBO IepeaaBaTh kKajloOy HEMOCPeACTBEHHO B
Cya v IM4YHO MpeAcTaBaTh Mepel HuM.

4 mas 1994r Ilpesunent @panunn . Mutrepan B IpUCYTCTBUM MUHHUCTPOB MHOCTPAHHBIX
JleT ¥ Ipyrux npeacrtaButeneit 34 rocynapcetB — wieHoB CoBeTa EBpoIbl 3a510KUI MEPBBIN KAMEHb
B ()yHJaMEHT 3[aHMsl, IMOJIyUYMBIIEr0 Ha3BaHMe J[Bopell MpaB yejoBeKa (apXUTEKTOP aHIIIMYaHWH
Puuapn Pomxepc). Beictynas Ha tuepemonuu, mpencenatens CrtpacOyprckoro Cyma P. Pucman
CKazal: «JTO HOBOE COOpYXKEHHME MpPEeXke BCero A TeX, KTO CUUTAeT, YTO €ro MpaBa U CBOOOJBI
HapYIICHbI U KTO IPUJIET CIO/Ia B HAJEK/Ie HaTH OTBeT EBpoIbI Ha CBOM MPOOJIEMBI U TPYAHOCTH.

Menee d4eMm uepe3 JBa ToAa CTPOUTEIbCTBO JBOpIA OBLJIO 3aBEpIIEHO, W OH CTall
pesuaenuueit EBponerickoro Cyna.

ApXWUTEKTypa 34aHHs M0-CBOeMYy cUMBOJIMYHA. COOpYKEHHOE B COBPEMEHHOM CTHWIIE, W3
CTeKJa M METaUIOKOHCTPYKIMI, OHO B OTJIMYME OT MPUUIEAUINX K3 MPOIIJIOr0 MAaCCHUBHBIX,
KaMEHHBIX, MPEACTaBUTEIbHBIX, HO MPAaYHOBATHIX IBOPIIOB MPABOCYIUs, KaK Obl JEMOHCTPHUPYET
IPO3pPAaYHOCTh U OTKPBITOCTh Cy/ia, MPU3BAaHHOIO 3aAIIMIIATE IIPaBa YEI0BEKa.

B ampene 1994r. 6bi1 monmucan Ilporoxkonm Ne 11 «O peopranuzamu KOHTPOJIBHOTO
MEXaHU3Ma, CO3/1aHHOro B cooTBeTcTBMM ¢ KoHBeH1uei». HeobxoauMocTs u 0e30TiaraTeibHOCTh
pedopMbl 0OOCHOBBIBAIUCH B HEM IIEJIBIO CYIIECTBEHHOT'O MOBBIIEHUS YPPEKTUBHOCTH CyAeOHOM



3alIUTHl TPaB YeJIOBEKa M OCHOBHBIX CBO0OOJ, OCOOCHHO B CBSI3U C YBEIUYMBAIOUIMMCS YHCIOM
oOpartteHuii 1 pacumpuBIMcs coctaBom Cosera EBpornbl.

[Torydenne HEOOXOIUMOTO YHCIa PATH(PUKAIUI 3aHSIIO0 OKOJIO YeThipex JieT. [locnennsis u3
HUX ObLIa npegoctapiieHa Mtamueit 1 okTsa0ps 1997r., U COCTOSIBIIMIICS BCKOPE OYEPETHON CAMMHT
CoBera EBpombl fanm HOBBIM TOMYOK ckopeimei peanuzammu pedopmer. Ilporoxkon Ne 11 u
COOTBETCTBEHHO HOBas penaknus KoHBeHImMu BCTynmuiaud B cuiy 1 HosiOps 1998r. m Torma xe
cocrosyack MHayrypamuss HoBoro Cyna, m3Opannoro Ilapmamentckoir Accambrieeil B siHBape U
arnpene 1998r.

K aroit nate O6buT moarOTOBIIEH OOMIMPHBINA 0030p AestensHocTH Cyna 3a 40 met. 3a 3TOT
nepuoa BpemMeHu MTamus BeICTynana B KayecTBE OTBeTunKa Oojiee yeM B 150 menmax, @paHums —
6onee uem B 100, BenmukoOpuranus — 97, Asctpust — B 69, Hunepnanas: — B 41, llIBenus u benbrus
— B 40, I'peunst u lBeinapuss — B 33, I'epmanua u Typuus — B 31, Mcnanus — B 21 pgenax.
lNocynapcrBa IlenTpanbHoit 1 Bocrounoii EBpormbl jgumbs 10 pa3 cTaHOBMIIMCH OTBETYHMKAMH IO
xanobam, 6ombiie qpyrux — [lonbma — 4 pasa.

Pedopma, nmpoBenennas B coorBerctBuu ¢ [Ipotokomom Ne 11, ympasnuuna EBponeiickyro
KOMUCCHIO U Jninia KoMmuter MUHUCTPOB (PYHKIIMU AOCYIEOHOTO paccMOTpeHHUs kanob. Bmecte ¢
TE€M Ha KOMUTET MUHHUCTPOB MO-TIPEXHEMY BO3JI0KEH HA/I30p 3a HCIOIHEeHHeM pewenuit Cyna.

Takum o0pa3omM, mepBbIi acmnekT pegopmMbl — MpeoOpa3oBaHHE OPUCAUKIIMOHHOTO
(xoHTpONbHOr0) Mexanusma CoBera EBpombl, B pe3yibTaTe 4ero 3TOT JAOCTATOYHO CIIOKHBIA U
TPOMO3AKUI MEXaHU3M ObLI 3aMEHEH eTUHBIM OpraHoM — CysioM.

Bropoii ee acniekT, TECHO CBSI3aHHBIN C NEPBBIM, - CEPbE3HbIE U3MEHEHUSI B OPraHU3aluU U
nopsike esTenbHocTH camoro Cynia, a UMEHHO, BO-TiepBbIX, Cy/ Tenepb padoTaeT Ha MOCTOSHHOM
OCHOBE (a HE B MOPAJKE €KEMECAYHBIX HEMPOJIOJIKUTENBHBIX CECCHM, KaK ATO ObUIO paHee), BO-
BTOpbIX, Ha Cyn noxurcs (HOpMHUPOBAHHE «CYAEOHOTO JOChE» MO KAKIOMY MPUHATOMY K
PacCMOTPEHUIO JIeNy; B-TPEeThUX, Tenepb Cyn caMm pelaeT BOIpOC 0 MPUEMIIEMOCTH Kalo0bl U cam
JIOJDKEH COAECHMCTBOBATh IMPOLEAYPE MHUPHOIO YpEryJIHpoBaHMs crnopoB. Bce 3To paHee aenana
Komuccus.

OcHoBHas 1enb pedopMbl - YBEIMUYEHHUE «IIpONyckHOM cnocoOHocTtu» Cyna. Tenepb oH
JIOJIKEH pelaTh O0JIbIe Jel U K TOMY K€ COKPAaTUTh CPOKU UX PACCMOTPEHHUS.

Peanuzanuto IIporokona Ne 11, T.e. pepopmy Cyna, ocymectsun Coser EBponsl. OH ke
dbunancupyet nestenbHOoCcTh Cyna, a ero [lapmamentckas accamOiiess H30UpaeT CyIelCKuil KOpITyc.
Komurer MUHHCTPOB MO-NPEKHEMY UTPAET Ba)KHYIO POJIb B UCTIOJIHEHUU pemienuit Cyna.

2.IIpeAnochbIKH U OCHOBHBbIC HanpaBJieHus pegopmuposanus Esponeiickoro Cyaa no
npaBam uesjoBeka 2010 rona

Bocbsmoro ¢espanst 2010 r. B Poccuiickoit denepanuy BCTyNUII B CHIIY JOJTOXJIAHHBIN U,
0e3 mpeyBeNMYEeHHs] CKa3aTh, OKHUIAEMbIH Bceil eBporelickoi obmiecTBeHHOCThI0 DenepanbHblit
3akoH "O parudukamuu [Iporokona N 14 x KoHBeHIMM O 3amuTe MpaB 4YelIOBEKAa U OCHOBHBIX
CBO0O/T, BHOCSIIIETO U3MEHEHHUSI B KOHTPOJIbHBIN MexaHu3M Konsennuu, ot 13 mas 2004 roma".

Ocobast 3HaYMMOCTh NMPHUHATOTO MPABOBOTO aKTa 3aKIIOYACTCS B TOM, YTO OH O(HUIMAIBHO
OTKpBIBAET 3€JICHBIN CBET Ha MyTHU pedopmupoBanus EBporelickoro cyna mo mpaBam ueioBeka. A
HameyaeMmble B Ha3BaHHOM IIpoTokoine mpeoOpa3oBaHUs NPU3BaHBI MOBBICUTH 3(PPEKTUBHOCTD
NEeSTeNIbHOCTH Kak camoro EBpomeiickoro cyia, Tak W HaIMOHAJIbHBIX CYAE€OHBIX CHCTEM
€BPOIEHCKUX CTPaH - OCHOBHOI'O 3BEHA IIPABO3AIMTHOIO MEXaHU3Ma.

IIpesxne dYeM paccMOTpPeTh HCTOPHUIO, MPENNOCBUIKM W OCHOBHBIC — HAlpaBICHUS
MOJICpHU3AIIMHN Ha3BaHHOTO CYAEOHOI0 OpraHa, HalOMHUM, YTO IpaBa YeJI0BeKa U, CIIEA0BATENBHO,
IOPUAMYECKHAE CPEICTBA MX 3aIIMUTHl PErYIHPYIOTCS HE TOJBKO BHYTPUIOCYJAPCTBEHHBIM, HO WU
MEXIyHApOAHBIM TpaBoM. [loaTomMy B HacToslee BpeMs CIOKHIUCh U (PYHKIMOHHPYIOT MHOTHE
MEXIYHAapOJHBIE M  PETUOHAIBHBIC IPABO3AILUTHBIE  YYPEXKIEHUSA, B TOM 4YHCIE H



MEKT'OCYapCTBEHHBIE CYyJbl, NMpPU3BaHHbIE OOECHEYUTh IpaBa W CBOOOJBI JUYHOCTH. M3 HHX
HaubOosee pealbHyl0 U OS()PEKTUBHYIO 3alllUTy MpaB Tpak[IaH, I[POKUBAIOIIMX HA HAaIIeM
KOHTHHEHTe, oOecrmeunBaeT EBpomeiickuii cya 1Mo mpaBaM 4eJIOBEKa, KOTOPBIH IO €ro
MECTOIPEOBIBAHUIO 4acTo Ha3bIBAIOT CtpacOyprckum CyJIOM.
EBponeiickuii cyn no npaBam uenoBeka (manee - Cyn win ECIIY) sBnsercs MeXIyHapoJIHBIM
CyneOHBIM OpraHoM, CO3JaHHBIM B 1959 r. c 1menpro peanu3anuu TpakaaHAMH EBPOIECUCKUX
rocy/1apcTB, IPUCOEIMHUBIINXCA K EBponeiickoli KOHBEHIIMU O 3aIIUTE IIPAB UEI0BEKa U OCHOBHBIX
cB00OK OT 4 HOsOpst 1950 1. <2>, NOMOTHUTENHHOM TapaHTHUU IpaBa Ha CyAeOHYIO 3alIUTy HA
MEXTOCYJapCTBEHHOM YPOBHE.

AHanu3  JUTEpaTypHbIX  MCTOYHHMKOB  IIOKa3bIBAET, UYTO IEPBOE  PAAUKAIBHOE
pedopmupoBanue ECITY Ob110 ipoBeneHo B koHile 1998 1. A 3a mpemmectByrommii pedopme 40-
JETHUN CpOK cBOH nesarenbHOCTH (¢ 21 sHBaps 1959 r. mo 1998 r.) Cyn, Kak NmUIeT W3BECTHHIN
IOpUCT, 3Kc-cynbsd oT Poccun B EBpomneiickom cynae B.A. TymaHoB, mpoiien Tpu HCTOPUUYECKUX
nepuona: cranosiaeHus (1959 - 1970 rr.), 3penoctu (1970 - 1990 rr.) u pazsutus (1990-¢ rr. -
koHen 1998 r.)

3a 9T0 BpeMsl CTaJl0 COBEPIICHHO OYEBUIHBIM, YTO OCHOBHOE MECTO B MPAKTUUYECKOI paboTe
Cyna ucxo/s U3 ero IpPUCAUKINH 3aHUI0 Pa3pelieHue WHANBUIYAIbHBIX JKal00. A MX YUCIIO, KaK
U KOJIMYECTBO TOCYIApCTB, PaTHQUIMPOBABIINX EBpOneicKyr0 KOHBEHIMIO, U3 Trojla B TOJ
Bo3pacraio. Pacmmpenne cocraBa Cosera EBponbsl u yBenumuenwe obObema pabotel ECITY
oOycnoBunu pa3paborky u monmucanue 11 mas 1994 r. Ilpotokona N 11 "O peopranuzanuu
KOHTPOJIBHOIO MeXaHHu3Ma, co3fgaHHoro B coorBercTBuM ¢ Konenmueit". Ilpotokon N 11,
peycMaTpUBAIOLINI poBeeHrne peopmbl, mocie ero parudukauy rocyaapcTBaMu - YieHAMH
Cosera EBporibl 1, COOTBETCTBEHHO, HOBasl pefakiiusg EBponeiickoli KOHBEHIIMM BCTYIIIN B CHILY C
1 HOs1Opst 1998 T.

[To muenuto B.A. TymaHoBa, OCHOBHOM LI€/bIO MEPEMEH CTajla MOTPEOHOCTh B YBEIMUYEHUU
"mponyckHoi crocobHocTn" Cyzaa, KOTOPBIN J0JDKEH pa3peuars OoJblle A€ U COKPaTUTh CPOKH
UX PACCMOTPEHHUS.

B xozne mpoBeneHHo# pedopmbl Obuia ympasaHeHa EBporeiickas koMHCCHS 1O TpaBam
yenoBeka. OHa, kak U CyJ, BXOAMIIA B MEXK/TyHAPOIHBIM MEXaHNU3M IO KOHTPOJIIO 32 COOJI0ICHHEM
rocynapctBamu CoBeta EBponbl mpaB 4yenoBeka U OCHOBHBIX CBOOO/] M pelaia BOIIPOCH! IO IpUeMy
Kano0, WX MPUEMIIEMOCTH U MOAroToBke K paccmorpenuro Cymom. Cormacuo Ilporokomy N 11
¢ynkunn Komuccun 6bun nepemansl ECITY. Ilo cytu, Obul co3maH HOBBIM CyneOHBIN oprad,
JNEUCTBYIOIIMKA Ha TIOCTOSSHHOM OCHOBE M 10 OOHOBJIEHHBIM IMporeaypamM. A BCKope ObLI
nepeu30paH U CyaeicKuii KopIryc.

Kurenu Poccuu momydansii BO3MOXKHOCTh 00paTuThesi B CTpacOyprckuii Cyl HaKaHyHE €ro
pedopmupoBanus - ¢ 5 Mas 1998 r. nocne parudpukamuu Poccuiickoit denepanueit EBponelickoii
KOHBEHIIMU O 3alUTe MpaB YeJI0BeKa U OCHOBHBIX CBOOO/ M MPU3HAHUS 0prcIuKuuu 3toro Cyaa.

KOHCTUTYIIMOHHO-TIPABOBBIM OCHOBAHHWEM JUIsl pealM3aluyi MpaBa POCCUNCKUX TpakJaH Ha
MEXIYHapOAHYIO cyAeOHyro 3amuty ctana 4. 3 cT. 46 Koncrutyuuun P®. CormacHo sToit HOpMe
KaXJbli BIIPaBE B COOTBETCTBUU C MEXAYHAPOIHBIM J0roBopoM Pocculickonn ®Penepauun
oOpalatbcsi B MEXroCcyJapCTBEHHbIE OpPraHbl MO 3alIUTe MpaB U CBOOOJ, €CIM HCUepHaHbl BCe
MMEIOLINECS] BHYTPUTOCYIapCTBEHHBIE CPEACTBA MTPAaBOBOM 3aIIUTHI. bosee Toro, ABiseTcs BEpHO,
Ha Hall B3IV, TOYKA 3pEHUS O TOM, YTO MHIUBU AOJDKEH 00JIafaTh MPaBOM Ha MEXIYHAPOJHYIO
CyZeOHYIO 3alUTY, JaKe €CIIU OHO U HE MPEyCMOTPEHO HALMOHAIBHBIM 3aKOHOIaTETLCTBOM.

[Tepen EBponelickuM CyJloM CTOMUT PsAll BaKHBIX 3a1a4. OHa U3 OCHOBHBIX - YKPEIUICHUE U
pa3Butue cranaaptoB EBponeiickoil kouBeHImu. Jpyras, He MeHee BaxHas, - 3a00Ta O TOM, YTOOBI
EBpomna ocraBanmack €JUHBIM LIEJIBIM C OOMIMMHU JJIs BCEX CTpaH KOHTHMHEHTA HJealaMH IMpaB
4eJI0BEKa. YUUTHIBas CBOK HOpUCAuKLNIO, Cyll IOCIeA0BaTENbHO YCTAaHABIMBAECT €ANHbBIE ITpaBUia
MIPaBOBOTO IMOpPsSAKA Uil TOCYAApCTB - Y4YacTHUKOB KOHBEHIMH. OTO TE€ HOPMBI, KOTOpbIE



OKa3bIBAIOT NIPSIMOE BO3/CICTBHE HAa BHYTPEHHEE IPAaBO TOCYNApPCTB M IPABONPHUMEHUTENBHYIO
npakTuky. C tedeHuem Jier EBponeiickas KOHBEHLHs CTajla HEOThEMJIEMOM 4YacThHO IPAaBOBBIX
cucteM rocynapcts - '"BerepaHoB" Coera EBpombl; mpouecc BpactaHus KoHBeHuMHM BO
BHYTPUIOCY/IApPCTBEHHOE IIPaBO MJET celyac B CTPaHAX, KOTOPHIE HENABHO IMPUCOEIMHHIINCH K
Cosery EBponbl, B ToM umcine u B Poccum. Ilpumyem 31O mpoumcxomuT Onarojapss HopMam
npeueaeHTHoro npasa, co3naBaeMbiM ECIIU Ha ocHOBe paccMOTpeHHs] MHIUBUAYAIbHBIX Kajloo.
OpnHako 4epe3 HECKOJBKO JieT mociie nmpoBeacHHoN pedopmbl 1998 r. Cyny crano dpe3BbIYaitHO
CIIO)KHO BBIMIOJIHATH BO3JIOKEHHbIe Ha Hero ¢yHkiuu. Pedopma pemmna TOIBKO 3a1adyu
OnmvKalIield TepCrleKTUBbl W TpHBeNa JHIIb K KPAaTKOBPEMEHHBIM ycrexaM. A OOBbEeKTUBHBIN
npolecc pacmupenus wieHctBa CoBeta EBponbl U Bce yBEIMUMBAKOUIETOCA MOTOKA IMOCTYMAIIUX
B Cyz netunuii COXpaHuics.

Vxe Bckope Cyll CTONKHYJCS C CEpbE3HBIMU OpPraHMW3alMOHHBIMH M MPOLECCYabHBIMU
TPYAHOCTSMHU U OKa3aJiCid B COCTOSIHUM TITyOOKOro kpusuca. OH He CIpaBIIsICS C BO3PACTAarOIIUM
BajioM kanob (Ha 2004 r. ux octaTok cocTaBisul nmopsiaka 80 Teic. <9>), BO3HUKIJIA peaibHas yrpo3a
NOPUHATHS HU3KOTO KadecTBa CyAEOHBIX akTOB. B cBs3M ¢ 3TUM OBUIO HPHUHATO pEUICHHE O
MPOBEJICHUN OUYEPEIHOM, BTOPOU MO cYeTy, peopMbl 3TOTO MPABO3AIIUTHOTO MHCTHTYyTa <10>.
[lepen nelt, kak orMeTHs AecTByrommi cyassi B CtpacOyprckom cyae ot Poccuun AWM. Kosiep,
MOCTaBlieHa TJIaBHAs 1Eedb - "MOBBICUTH 3PdexTtuBHOCTh padoTel ECIIY B cBA3M ¢ BO3pOCHINM
KOJIMUECTBOM  ’Kajo0, BBI3BaHHBIM pacimuupeHuemM EBpocoro3a". Bce mnpeamnosnaraemeie
npeodpaszoBanusa ECIIY cogepxatcs B [Ipotokone N 14 EBporeiickoii KOHBEHIIUH, KOTOPBII ObLI
YTBEPKJIEH MMHUCTPAMM CTpaH EBpONBI, B TOM YMCJIE U MUHUCTPOM MHOCTpPaHHBIX Jen Poccuiickoin
Oenepanun, u ¢ 13 mas 2004 r. 6b6u1 OTKpHIT s patudukanuu. [IpoTokon AOKEH BCTYNHUTH B
CHUILY TOCJI€ €ro 0100peHusl BCEMU rocy1apcTBaMi, yuyacTBytomuMu B Coetre EBpornbl.

Kak u3BecTHO, Bce HOBalUU B AedrenbHOCTH CTpacOyprckoro cyaa pa3padaTbIBaUCh MPU
HEIMOCPEICTBEHHOM Yy4YacTUM TPEACTaBUTENECH pOCCUiiCKO cTopoHbl. OmaHako Bmocienactsuu, 20
nexabps 2006 r., I'ocynapcrBenHas [Iyma P® oTkiioHMIa 3aKOHONPOEKT 0 mpu3HaHuu [Iporokona
N 14. 3a ero npuHsATHE MPOrojocoBajio Toibko 27 nemyratoB, a 137 - mportuB. Kak mosicHui
npenceaarens komurera l'ocmymsl IlaBen KpameHMHHMKOB, npearacMmble IONPaBKU "He
orBevaroT uHTepecam Poccun" <12>. B pesynbrare oHa OKa3ajlach €IUHCTBEHHOW U3 47 CTpaH -
yuacTHULl EBponeiickoif KOHBeHIMHU, OTKa3aBIueics oT patudukanuu [IpoTokona u MogepHU3aMU
ECTIY. Poccus, no cymiecTBy, 3a0JI0OKHpoBaia peopMy 3TOr0 MEKIyHAPOTHOTO OpTraHa CyneOHOoM
3alUThI, 4Ye€M BbI3BaJla Ha ce0d MaccHpoBaHHYIO KpuTUKY EBponeiickoro coo0iecTBa.
31ech Ha/l0 CKazarh, 4TO B LeaoM Poccuiickas denepainys BbICTyNala U BBICTYNAET 3a YCKOPEHUE
npoleyp npoxoxjaeHus xanod B Cyne, Ho pu 0e3yCIOBHOM COXPaHEHUH KauecTBa MPUHUMAEMBbIX
uM pemienuit. [lo Bcelt BUAMMOCTH, IIPY TOJIOCOBAHUU Ha AEMYTaToB ['ociymMbl B OOJIbIIEH CTENIEHN
OKazajla BJIMSHHE OHMOIMOHAIBHAS CTOpOHAa oOcyXaaemMoro Bompoca. Beap He cekper, 4TO
CrpacOyprckuii cyq BoBce He Oe3ynmpeueH M HHOTJa IO OTIEJIbHBIM JIelaM HCIOJb3YeT Tak
Ha3bIBA€MbIE JBOMHBIE CTaHAPTHI.

OpHako Ha3BaHHBI MOTHB caM IO ce0e HEe MOXET CTaTh MPEHSATCTBHEM Il HPUHATHS
IOPUJIMYECKUX PeIIeHUH, TOJAMEHUTh OCHOBOIMOJIAraloIIUe HI€aIbl 0 00ECIIEYSHHIO TpaB U CBOOOT
€BpOIICHIIEB, B TOM YHCJI€ U POCCUMCKUX TpakJaH. Hamm 3akoHOAaTenm NMOHUMAIA OCHOBHYIO
muccuto Cyza, a pocCUICKHE CIEUAINCTHI BEU NIEPEroBOPHI ¢ npeacTaBuTenssMu Cosera EBpornsbl.
OmHako eAMHOTO TMOJXOJa K Pa3pelIeHHUI0 BO3HHUKIIEro KOH(IMKTa WHTEPECOB TaK M HE OBLIO
HaiineHo. [ToaTromy Ha cBoem 3acemanuu 23 ceHtsaops 2009 r. 'ocnyma PO npunsiia cnenuansHoe
3as1BJICHUE, B KOTOPOM HM3JI0KMJIa OQUIIHATEHYIO MTO3HUIINIO 0 ToM, 4TO [IpoTtokon N 14 He mo3BonuT
JOCTHYb TOCTaBJIeHHON 1enu nossimeHus 3¢dexruBnoctn ECIIY, a mpencraBnser coboil muib
OnpeAeNeHHbIH 1mar B 3ToM HampaBieHuu. Takxke [ocygapctBeHHas [lyma BbIpazuia
03a00YEHHOCTh TIO Py KOHKPETHBIX MOJIOKEHUI 3TOro MEXIyHapoaHOro nokymeHTta. Ho mocie
caemanHoro I'ocaymoii 3asBiieHusl paboTa 1mo mpoOJieMHBIM acriekTaM [IpoTokona mpo1oirKanacs.



3anHTepeCOBaHHBIMU ~ MHMHHUCTEPCTBAMU  IPOBEIEHBl  JONOJHUTENbHbIE KOHCYJIbTAIlUH, IO
JUCKYCCUOHHBIM BompocaMm rmpouuio cosemanue y Ilpesunenta P®, pes3ynbrarhl KOTOpBIX
NO3BOJIMJIM BHECTH 3aKOHOIPOEKT Ha HOBOE paccMmoTpeHue mnapiamenta. M I'ocayma, kak yxke
oTMeyasnoch, 15 sHBaps Tekyumero roja mnpuHsuia @DenepalbHblii 3aKOH O patudUKamuu
MEKYHAPOIHOTO JOTOBOPA, KOTOPHINA OMyOJIMKOBaH M BCTYIHJI B IEHCTBHE C 8 (peBpasisi TEKyIero
roja.

[To kakuM OCHOBHBIM HAIPABJICHUSAM MpeaycMoTpeHo pedopmupoBanue ECIIY?
Bo-nepBrbix, [IpoTokon ycraHaBiIMBaeT NOBBIIICHHbIE TPEOOBAHUS K IPUEMIIEMOCTH HaIPaBIIIEMbIX
B Cyn xano6. Tak, >kamoba MoXKeT ObITh NMpH3HAHA HEIONMYCTUMOW M OTKJIOHEHA, €CIM IpaBa
3asgBUTENs ObLIM HApyIICHbI HE3HAYUTEIHHO WM €My He MPUYMHEH CyllecTBeHHbIN Bpea. Ho ato
npaBmiIo OyaeT NEHCTBOBATH C ONpeeieHHbIME oroBopkamu. Cyn OyIeT paccMaTpHUBaTh Kanooy,
ecnu "MpUHOUI 0e3ycIOBHOIO COOIONEHUS MpaB YellOBEKa, rapaHTHUpoBaHHBIX KoHBeHIueil u
[TpoTokonamu K Heil, TpeOyeT MPOBEPKH KanoObl Mo cymecTBy". Ho "Hu omgHa xanoba HE MOXKET
OBITH OTKJIOHEHA MO STUM OCHOBAHMSIM, €CIIU AENIO 3asBUTENS JOHKHBIM 00pa3oM HE pacCMOTPEHO
BHYTPEHHUM HAaIMOHAIBHBIM cynoM". IIpuMepoM HeCyIecCTBEHHOTO NMPUYMHEHHS Bpena, Ha Halll
B3IJISI, MOTYT CIIYXHTh noctynatoniie B Cyz kanoObl OT oCyXJIeHHBIX U3 Poccuu, KOTOpble HE
BBITOJIHSIOT 0053aTEIbHOE B HCIPABUTEIBHBIX YUYPEXKICHHUSIX TpeOOBaHUE IO MPOU3BOJICTBY
yrpeHHel (usudeckon 3apsiaku. Cya Takke MOXKET OOBSBUTH Kajlo0y HENpHUEeMIIEMOW, €clu OHa
SIBHO HEOOOCHOBaHHA WJIU SIBJISIETCS 3JI0YNOTPEOICHUEM ITPABOM TOJauH JKaoo.

Bo-BTOpBIX, MEXAYHApOIHBIA JOrOBOP 3aKpPEIUISIET HOBBIE YCKOPEHHBIE MPOILETYPHI
paccMOTpeHHsI HMHIUBUAYAIbHBIX Jkano0. B dacTHOCTH, mpenmoiaraercs, YTO pEIeHHEe O
HENPUEMJIEMOCTH >Kajio0bl OyAeT NpUHUMATBCS OJHMM CyIbel, a He Tpems, Kak ceddyac.
B-tperbux, B Hacrosmiee Bpemss Cya TOCTaTOYHO PEAKO paccMaTpUBaeT BOMPOCHI MPUEMIIEMOCTH
OJTHOBPEMEHHO C CYILIECTBOM jiena. [IpoTokou ke ycTaHaBIMBAET, YTO OJTHOBPEMEHHOE pa3pellieHHe
CyILIecTBa JieJla U BOMPOCOB JONYCTHUMOCTH JOJDKHO CTaTh MpaBuwiioM. OTAeNbHOE BBISICHEHHE
TOJIBKO BOIIPOCOB PUEMIIEMOCTH BO3MOKHO B BUJIE UCKJTIOUEHHUS.
B-deTBepThIX, UISI TaK HAa3BIBAEMBIX JEN-KIOHOB (aHAIOTOB TEM, YTO YK€ paHee ObLIN pa3perIeHbI
Cynom) mpenycMaTpHUBaeTCsi YCKOPEHHOE pa3OUpaTeNbCTBO B KOMHUTETE U3 Tpex cyjeil, a He B
najare B cocrtaBe cemu ciyxkuteneid @emunpl. Kpome Toro, B HEKOTOPBHIX CIIydasiX YHMCIO Cyled B
najaTe Ha ONpEJENeHHBIH NepuoJl MOXKeT ObITh YMEHBIIEHO € CeMH J0 IMATH.
B-nisaTeIX, DOKyMEHT ykperuisieT cekperapuar Cyna, B KOTOPBIH BOWIYT JOKIATYUKH U3 YHCIIA
COTPY/AHHUKOB ammapara il OKa3aHHs MOMOIIM CYAbsIM. DTO JIOJDKHO YCKOpUTh paboty Cyna u
MO3BOJIUT CIIPABUTHCS C PACTYLIUM MOTOKOM >kano0. Kpome Toro, [IpoTokon yrouHsieT mpoueaypsl
KOHTPOJISI UCTIOJTHEHUS CYZIeOHBIX peIIeHui.

B-mecteix, MexayHapomHblii goroBop mpemoctaBiaser Cyay TpaBo, B clydae
HE00XO0/IMMOCTH, NMPOBOAUTH pacciiefioBaHue, i 3(P(PEKTUBHOTO BBINOJHEHHSI KOTOPOTO CTOPOHBI
00s13aHbI CO3/1aTh Bce HEOOXOUMbIE YCIOBHSL.

W naxonen, [IpoTokon ycTaHaBIMBaeT HOBBIC NMpaBUIIa HAXOXKJICHUS CYIbU B JOJDKHOCTHU -
€IMHBIA CPOK B JIEBATH JIeT Oe3 mpaBa nepen3dpanus. CerogHs OJUH U TOT XK€ CYIbs MOXKET OBITh
Ope/CcTaBieH K H30paHUIO CBOEH CTpaHON Ha HECKOJBKO CPOKOB IO IIECTh JET KaxJIbI.
Kazanocs Obl, Bce ropuInyYecKue akIeHThl paccTaBiIeHbl U 0003HaueHHbIE B [IpoTOKOJIE epeMeHsl
HYXXHO OCYIIECTBJIATh. Ho Takoil oNTUMHCTHYECKUN BBIBOJ MOXHO CIENaTh, K COXAJICHHIO, TOJIBKO
Ha TIePBBII MOBEPXHOCTHBINA B3MIs11. Ha camoMm nene BTopas pedopma, moxosxke, yxe onosnana. 1 ve
HauaB ee, cjelyeT HapabaTbIBaTh TPEThIO KOHIEMIHMIO CyneOHbIX mpeoOpasoBanuil. Ilpobiema
OKazajach B TOM, 4YTO 3a rojel patudukauuu I[IpoTokona HeraTuBHbIe sBiIeHUs ais 3toro Cynaa
Tosibko Hapacranu. Kak ormeuaer A.M. Kosiep, "EBpomnelickuii cyn 3axJIeCTHYJ AEBSTHIA Ball
xano6": Ha Hayano 2010 r. HepacCMOTPEHHBIX METHIMK ckommiochk yxe 120 Teic. Tombko u3
Poccuiickoit ®@enepaunu xomuuecTBo kanod B 2009 r. yBenumumiock Ha 15%. B omHO Bpems
npencenarens ECIIY P. Puzgans, BUaMMo, BhICKa3ald MpoOpoYecKue cioBa: "B KakoM-TO CMBbICIE



KonBeHiusi crama >xepTBoi cBoero coOcTBeHHoro ycmexa" <18>. W wm3-3a cBoeil OrpoMHOIA
nonyssipHoctu ceituac ECIIY He B cocTosiHMM pa3pemaTh jAeina B ycTaHOBJIEHHble KoHBeHIMEH
pazymubie cpoku. CrpaBeyIMBOCTH PaJyd HAIO 3aMETUTh, YTO Ha MeIUTENbHOCTH padboTel Cyma
CKa3zaJlach NJIUTENIbHAsA, MOYTH LIECTUIICTHSS, 3a/lepKKa ¢ paTu(duUKalueid JoroBopa, B CHIIy 4Yero
HamedaeMasi BTopas peopMa BOBpeMs HE Hadajach.

[TosTomy BOBce He ciydaiiHo, yTo ['ocnyma mnpu npuHsTun DenaepanbHOro 3aKoHa O
parudukanuu [Iporokona N 14 ykaszana Ha HEOOXOAMMOCTh YKPEIJICHHSI KOHTPOJILHOTO MEXaHU3Ma
Konpenmuu u ECITY Ha nepcnekTuBy, "BKIIIOYas pa3pabOTKy HOBOTO JIOMOJHUTEILHOTO MTPOTOKOJIA
k KouBenuun wucxons wu3 npemioxeHudd "I'pynmbel myapenoB" MO  OLIGHKE JIOJITOCPOYHOM
3 PeKTUBHOCTH KOHTPOJIbHOTO MexaHu3ma Konpenmuu". A B pgokmane "I'pynmel myaperon'
COJIEpIKaTCsl paJuKaJIbHOIO CBOMCTBA U3MEHEHMS M, B YaCTHOCTH, ujes o peoprannzauuu ECIIY B
Hekuii Korcturynnonusiii cya EBponbl, MMeromuii HOBbIE MOJHOMOYHNsA. ETro OCHOBHOW (yHKIIHMEH
JIOJDKHO CTaTh HE pPa30upaTesibCTBO HWHIMBUIYAIBHBIX JKalo0, a pa3pelieHue Yy3JIO0BBIX,
byHIaMeHTabHBIX MIPaBOBBIX MPOOIEM, XapaKTEPHBIX JUIS TOCYAAPCTB - YYaCTHUKOB KOHBEHIIHH.
[TonBoas uroru, ormeruM, yto ECIIY urpaer Becbma BaKHYIO POJb B 3alUTE U IPETBOPEHUU B
KU3Hb HMJCAJIOB U MNPUHUUIIOB YBa)XEHUS IIpaB 4YeJIOBEKa M BepXOBeHCTBa mpaBa. OH uMeeT
OTPOMHOE 3HAYCHHE ISl TMOBBIMEHUS 3()(PEKTUBHOCTH CYAEOHBIX CHCTEM EBPOIECUCKHX CTpaH.
HecMoTpst Ha BO3HUKIINE MOJUTUKO-IOPUIMYECKUE CIOKHOCTH, €r0 IEATEIbHOCTh HU B KOG Mepe
HE yTpaTwia cBoed akrtyaibHOCTH. OHa crana emie Ooyiee 3HAYMMOM B CBSI3U C IMPEACTOSIIMMUA
nepeMeHamMu. VX cienyetr mpoBOJUTh KOHCOJNIUIUPOBAHHBIMU YCHIIMSMU BCEX TOCYAapcTB U Oolee
OBICTPBIMHU TEMITAMHU.

3.0cHoBHBIE 321a4u co3aanus EBponeiickoro Cyaa no npaBam 4es10BeKka

Ucrtopus cozmanust EBporeiickoro cyaa mo npaBam 4eJo0BE€Ka TECHO CBS3aHA C MPUHSATHEM
KonBeHIuu o0 3amuTe MpaB 4YeloOBEeKa W OCHOBHBIX CBOOOJ (M3BeCTHas Takke kKak EBpomeiickas
KOHBEHIIUS 110 ITpaBaM 4YeJI0BEKa).

4 Hos6ps 1950 rona B Pume necarsio rocynapcrBamu-wieHamu Coeta-EBponsl (benbrus,
Benuxobpurtanus, ['epmanus, Hanus, Ucnanaus, WUtanus, JlrokcemOypr, Hunepnanasl, Hopserus,
O®pannus) 6puta mpuHsITa KOHBEHIINS 0 3allyTe MpaB 4YeT0BEKa M OCHOBHBIX CBOOO/I.

21 suBaps 1959 rona B nensax odecreyeHus: coOmoaeHus o0s3arenbcTB Mo KonBeHIIuu ObL1
co3man EBpormelickuii cyn mo TpaBaM 4YeloBeKa M PACCMOTPEHHUs kamod O HapyIIeHHX
KonseHiuu.

Vikacel 1 3BepcTBa BTOpOl MUpPOBOM BOWMHBI NPUBENO K LIKBANY AEATEIbHOCTH, KaXAas U3
KOTOPBIX HMEJI IIEJbI0 TPEAOTBPAIIEHUS TOBTOPEHUS TaKUX COOBITUH, KaK C TOMOIIBIO
CHUCTEMBI 3alIUThl OCHOBHBIX IIpaB YENOBEKAa, TaK W TeCHOro mnojutudyeckoro Coroza Mexay
rocyapcTBaMH.

B nauane Owina npunsta BeeoOmias nexnapaiivs mpaB 4eloBeKa, pa3padoTaHHAas B paMKax
Opraamzanuu O6benuHeHHbix Hamuit Ha ['enepanbaoit Accambreeit Opranuzanun O0beTMHEHHBIX
Hamuit B 1948 romy. OTo ObLIO, OJHAKO, 32 HECKOJBKO JIET, MPEXKAE YeM JaKe OTpaHHYCHHBIH
MepevYeHbh OCHOBHBIX TPaB, COJACPKAIIUNICS B HEW, IPHOOpeEN 00s3aTeIbHYIO IOPUANIECKYIO CHITY H
KOHTpPOJIbHBIN MexaHusm.

OnHo¥l W3 BaXHEHIIMX WHUIMATHB B CBSI3M C JTHM OBLIO TPUHITOE TMPEIOKEHUE
«EBpornelickoro nuxkeHus» Ha "cbe3ne EBponbl", cocrosBmierocs B ['aare B Mmae 1948 roga, koraa
psA mpeuiokeHni ObUTH CBS3aHHBI ¢ co3aanueM EBponeiickoro cyna no npasam yenoBeka (ECITYH)
C TIOJTHOMOYHSIMH 10 KOHTPOJITIO YBaKEHHUS TOCYIapCTBAMHU MPAB YeTIOBEKA U OCHOBHBIX CBOOO/I.

Unero coznanus EBporneiickoro cyaa npecnenoBaio «EBporneiickoe ABUKEHUE» HA ChE3JIE B
Bproccene. B ¢espane 1949 rona xomuter J[BUMKEeHUs MOATOTOBWII MEPBBIN MpoeKT EBpormeiickoi
KoHBeHIIMM Mo mpaBaM 4YenoBeKa. DTOT MPOEKT MPEAyCMATPUBAII TAPAHTHUU JUIS MOPSAKA AECITH
npaB u cBobox u co3nanue EBponeiickoro cyna mo mpaBam yenoseka (ECIIY), koropslii, mocie



GMIBTpau KOMUCCHEH, KakK Mpearoaraioch, OyAeT OTMEHSATh PEIICHUs U yCTaHABIUBAaTh, YTO
SIBHO HECOBMECTHMO C 3alllMIIAeMbIMU TIPABAMHU.

Ha nmumiiomarndeckoit kongepeniuu B Jlonnone 5 mas 1949 roma Obur moanucan YcraB
Cosera EBpormbl gecsaTpio rocyaapcTBaMu. JTOT MEXIYHAPOAHBINM aKT MPOBO3IJIACH «3AIIUTY U
pa3BUTHE IIPAB YEJIOBEKA U OCHOBHBIX CBOOOA» B KauecTBe 0AHOM U3 1enei CoBera EBponbl.

[Ipoekr KoHBeHIIMM O 3amiuTe NpaB 4YeJIOBEKAa W OCHOBHBIX CBOOOJ OBLI MpelCTaBiIeH
«EBponeiickum asuxeHnem» B utoHe 1949 roga Komurery MuHucTpos, a 3ateM KoHcynpTaTUBHON
accambuen (nanee umenyemas Ilapmamentckas Accambies) CoBera EBporbl.

Accamb0utest mpoBena cBoro nepByto ceccuto B CtpacOypre ¢ 10 aBrycra mo 8 centsopst 1949
roja.

Cy1ecTBoBana 3HauUTENbHAS! OIIIO3UIUS CO CTOPOHBI TOCYIaPCTB O BKJIFOUEHUH B IIOBECTKY
IHS AccamOieH 3alMTHBIX 3JIEMEHTOB M Pa3BUTHS MpaB YEJOBEKAa U OCHOBHBIX CBOOOJ Ha TOM
OCHOBaHHWH, YTO O3TOT BONPOC YK€ paccmaTpuBaeTcss B pamkax Opranumzanun OObeIMHEHHBIX
Harnwmii.

Tem HEe MeHee, Bompoc ObUI OOCYXIEH W, IMOcie Mpe3eHTanuu npoekTa "EBpomneiickoro
JBmwxenus", on ObuT oTIpaBieH oopatHo B [IpaBoBoii Komurer accamOiien.

IOpunnyecknii KOMHTET Hayajdl C MEPEYHCICHHs IpaB, KOTOpPhIe OBUIM BKIIOYCHBI B
KOHBEHIIMIO, HCIONB3Yys [Uisi 3Tod wenu BceeoOmryro neknapanuoo. OH  Takxke MpeaBUIEI
KOJUIEKTUBHYIO TapaHTHI0 B BHUAE MEXaHU3Ma C [PUMEHEHUEM MPOLELYyp PpPacCMOTpPEHUs
MEXXTOCYJapCTBEHHBIX U UHIUBUIYAIbHBIX 5Kallo0 B CyZe, a TAKK€ KOMHUCCHUIO C TIOTHOMOYHSIMH 110
pacciieJOBaHUIO U IPUMEHEHUEM COTJIaCUTEIbHBIX IPOLEAYP.

[Ipoekt xomuTeTa OBUT MPHHAT, a 3aTteM, 5 HOsOpa 1949 ronma, mpeacrasnen Komurery
MUHUCTPOB.

HecmoTpss Ha Bo3pakeHHss co cTopoHbl Accambiien, KomMuTeT MUHHCTPOB MOCTaHOBHII
nepeaaTh NpoekT KoMuTeTy sKCrepToB Jisl pACCMOTPEHUS B IOJTHOM 0OBEME.

DKcnepThl (HEKOTOPbIE U3 KOTOPBIX BIIOCIEACTBUU ObUIN CPEAM MEPBBIX YWIEHOB KOMUCCHU U
cyneit EBporneiickoro cyna) Bctpetwiuch B ¢eBpaie u mapte 1950 roga. Hecmotps Ha T0, 4TO OBLIO
peteHo, uto KoHBeHIMs 10/KHA OBITh OATOTOBJIEHA, BOSHUKIIM Pa3HOTIIACHS OTHOCUTEIBHO TOTO,
KaK rapaHTUpPOBaHHbIE MpaBa JAOJHKHBI ObITh COPMYIUPOBAHBI, HEKOTOPBIE IKCIIEPTHI TOBOPUIIU O
IIPOCTOM CITUCKE IIPaB, IPYTHe O TOYHOM OIPEAEIEHHUE NPAB U UX BO3MOKHOM OIPaHUYEHUH.

[ToaTomMy ObUIM MOATOTOBIIEHBI AJbTEPHATUBHBIE MPOEKTHI Juisi KomMuTeTa MHUHUCTPOB IO
3TOMY BOINPOCY M, KPOME TOr0, He OBIJIO COIJIaCHs O TOM, JOJDKEH JIM ObITh co3iaH EBpomnelickuit
cyn nio npasam uvenoBeka (ECITH, CtpacOyprckuii cym), CUUTaIOCh 3TO BOIPOC, KOTOPHIN TpeOyeT
MOJIMTUYECKOTO PEILICHUS.

Pasmpiisaa o cozmanum EBpomneiickoro cyaa mo npasam 4yenoBeka, KomuTeT MUHHCTPOB
pel1 rnepenaTh BeCh BOIpoCc Ha paccMoTpeHue Ha KoHdepeHunu crapmmx JOMHKHOCTHBIX JIMIL,
KOTOpast cocrosiiack B MtoHe 1950 rona.

CuoBa mHeHust paznenwnuch. @panuus, Uranusa, benbrus u Mpnanaum BhICKa3anuch B
nmoJib3y co3nanus EBporelickoro cyaa, B To Bpemst kak Hunepnanael, BenmukoOpurtanus, Hopserus,
HIsenus, I'perus u Typrust Oblav IpOTHB 3TOrO HpeanioxkeHus. He Obu10 coriacus o KOHKpEeTHOH
posn KomMccuH. beumm Takke Bompocsl 0 ponu Komurera mMuHuCTpoB. bpUIO mpennoxkeHune o
BO3JIO’KEHUU Ha HETO NOJHOMOYMI IO OIIPEEICHHIO IIPEAIIOIaraeéMbIX HapyUIEHUH IpaB YeloBeKa,
0 CYIIECTBY peub, TAKUM 00pa30M, Ij1a O CyAeOHBIX (QYHKITHSX.

B koHeuHOM cuete, Ha KOH(EpPEHUIUN HE yAaloch NMPHUHITH OAWH MPOEKT, OCHOBAHHBIM Ha
MHeHHe OonbmuHCTBA. ONHAKO OBLI JOCTUTHYT KOMIIPOMHUCC IO MPEIJIOKEHHUIO O CO3JaHUU
EBporeiickoro cyaa mo mpasam uenoBeka (ECITY) - Obuto monoxkenwe, 4to poiib EBpomneiickoro
cyJla 1o mpaBaM 4esioBeKa OyJeT OMIMOHAIBLHOM - TO €CTh, FOCyIapcTBa OyAYT UMETh BO3MOKHOCTD
CBOOOJIHO BBIOMPATh MPUHUMATH WM HE IPUHUMATD €r0 IOPUCAUKIIHUIO.



Pabora xoHdepenuun Obi1a paccMoTpeHa KomureToM MUHUCTPOB B Haudaie aBrycra 1950
rojia, Iocje TOro, Kak OH IMPOBEJl KOHCYJIbTAllUU I0PUINYECKOro KomuTera AccaMOieH.

7 aBrycra KoMHUTE€T MHHHMCTPOB IIOCTAHOBWJI IIPUHATH IIPOEKT C PSAOM H3MEHEHUH U
HalpaBUTh €ro B AccamOero Ha 3akitodyeHue. FIMeHHo Ha 3Toil craauu, ObUIO BBEJIEHO IIPAaBO HA
nojavy kano0bl B EBporielickuii CyJ 1Mo mpaBaM 4YeJOBEKa, COTJIACHO KOTOPOMY YEIOBEK MOXKET
yIBEp)KJaTb O HApyUIEHMHM TapaHTUPOBAaHHBIX IIpaB, KOTOpPOE BIpPOYEM, JOJDKHO OBITh
HEO0O0s3aTebHBIM B TOM, UTO TaKHE KaJIOObI MOTYT OBITH MPEICTABICHBI MIPEIaraéMble KOMUCCHEN
TOJIbKO B OTHOILIEHUH I'OCYJJapCTB, KOTOPBIE MPUHSIIN 3Ty BO3MOKHOCTb.

25 aBrycra Accam0uiesi, BbIpaXkasi COKaJIeHHE 1O MOBOAY Pa3IUYHBIX U3MEHEHUH, KOTOpbIE
ObUIM BHECEHB! B IEPBOHAYAJIBHBIN IPOEKT, Jjajla CBOE €IMHOIYIIHOE MOJOKUTEIbHOE 3aKII0UEHUE
Ha MPOEKT. 3aKIUYEHUE CONPOBOXKAAI Pl NPEUIOKEHUM U MONPABOK, B YACTHOCTH, KaCAIOLIUXCA
rapaHTUd HEKOTOPBIX IIpaB, KOTOpbIe OBUIM MCKIIOYEHbl M3 IpOeKTa KOH(epeHuueill crapimx
JOJIKHOCTHBIX JIULL.

Jns Toro, 4rtoObl HE 3ajiepKUBaTh Bompoc, KoMuTeT MHUHUCTPOB pemui mepenarb
npemiokeHus: AccamOnen il MPaBKU IMPOEKTa OOpaTHO B KOMHUTET SKCHEPTOB, YTOOBI TEKCT
Konsenuuu, npunaroit Komurerom MunucTpoB 7 aBrycra OblUT OTKPBIT 7151 TOANUCAHUS.

Takum obpazom, 4 HOs1Opst 1950 roma B Pume, u Bckope norom B Ilapmxke, KonBenuuu o
3allMTe MpaB YeIOBEKAa M OCHOBHBIX CBOOOJ Obla IMOJANHMCAHA BCEMM IOCYAApCTBAMU-UJIEHAMU
Cogsera EBpornbl.

KonBenuus Berynuia B cuity 3 ceHtsiOps 1953 rona, BcnencTBue ee paTuduKaiuu 1eCAThHIM
rocynapcTBoM - JIrokcemOyprom.

[TepBoe pemienue no cyiiecTBy 0b110 BeiHEceHO EBponeiickum cynom B 1961 rony.

[Ipotokom Ne 13 (2002) OTHOCHTENHHO OTMEHBI CMEPTHOM Ka3HU TIPH JIIOOBIX
00CTOSATENILCTBAX.

OTU NPOTOKOJIBI 00ECTIEUMIIN JOMOJHUTENbHbBIE MpaBa, U3BECTHHI Kak «DaxkyJbTaTUBHBIE
HOPOTOKOJIB» B TOM, YTO TOCYJapcTBa-y4acTHUKM KOHBEHIIMHM MOryT BbIOMpaTh, YTOOBI CTaTh
YYaCTHUKOM BCEX WJIM JIFOOOM U3 HUX.

4.00mue 3aMe4yaHWsl 0 KaTajore npas M CcB00OJ, rapaHTHpPOBaHHbIX EBpomneiickoii
KOHBEHIIHEeH 0 3alIuTe NPaB YeJ10BeKa  OCHOBHBIX ¢B000a 1950 roxa

[IpunsATas B nepBoHayanbHOM penakuuu KoHBEHUMs rapaHTHpoBajga NpPaBO Ha JKU3Hb,
3arpeT MBITOK M 0ecyelOBEYHOI'0 MIIM YHHYKAIOIIEro JOCTOMHCTBO OOpAIlEeHUs WM Haka3zaHHs,
3amnper paOCTBa W MNPUHYAMTEIBHOIO TpyJAa, MpaBO Ha cBOOOAY M 0€30MacHOCTb, MPaBO Ha
CHpaBeINBOE CyneOHOe pPa30MpaTeNbCTBO, HAaKa3aHWE HCKIIOUMTENILHO HAa OCHOBAaHMM 3aKOHA,
MpaBO Ha YBaKEHHWE YaCTHOW M CEMEHHOM KU3HMU, CBOOOY MBICITH, COBECTH M PEIIUTUH, CBOOOIY
BBIpQ)KEHUSI MHEHMs, CBOOOAY cOOpaHUil M accoluanuii, IpaBo Ha BCTYIUIEHHE B Opak, NMpaBoO Ha
3¢ (deKTUBHOE CPECTBO MPABOBOM 3aLIUTHI, @ TAKXKE 3aMPET JUCKPUMHUHALINU.

Ena KouBeHius Obula TOJBKO MOJMMCAaHA, OTKPBUIMCH IE€PETOBOPHI, HAa 3TOT pa3 B
OTHONIIEHUH TeX IpaB, KOTOphle ObUIM OOBEKTOM BHepruyHbix jaebatoB B IlaprmameHntckoit
AccamOrien U ObUIM UCKIIIOYEHBI M3 MEPBOHAYAIBLHOIO TEKCTa - TO €CTh, NMPABO COOCTBEHHOCTH,
paBo Ha 0Opa3oBaHKE U MMPaBO Ha CBOOOHBIE BHIOOPHI. J[pyroil KOMHUTET SKCIIEPTOB ObLIT HACTPOEH
Ha MPOEKT JOMOIHUTEIBHOTO MPOTOKOIa K KOHBeHIIMU MO 3TUM MyHKTaM. bbltn ocoOble TpyIHOCTH
CO CTaTbel O MpaBe COOCTBEHHOCTH, B YACTHOCTH 10 BOIIPOCY O BO3MEIIEHUH JIJIsl SKCIIPOTIPHALIIH.
Tem He MmeHee, TeKCcT OblT yTBepkAeH Komuterom muHHCTpoB B aBrycre 1951 roga u moamucas,
mocyie KOHCynbTaui ¢ Accambiieelr, Bcemu rocynapcrBamu-wieHamu Cosera EBpombl 20 mapta
1952 rona.

[Tocne 3TOrO, ¥ C UHTEPBAJIOM HAa MPOTSHKEHUHU HECKOJIbKUX JIET, Aajiee ObUIN pa3paboTaHbl
[TpoTokoubl 11 o0ecrieyeHNs TapaHTUi TOTIOTHUTENIBHBIX TPaB:



[Ipotokon Ne 4 (1963), kacarouruecsi 3amnpeuieHuss TIOPEMHOIO 3aKJIIOYEHHUsS 3a JOJTH,
CcBOOOAY MEepeBUKEHUS, 3alpelleHne BBICHUIKU TPa)XJIaH U 3alpelieHHe KOJIJICKTUBHOW BBICHUIKH
MHOCTPAHIIEB;

ITpotokomn Ne 6 (1983), kacarommecs OTMEHBI CMEPTHOM Ka3HU;

[Ipotokon Ne 7 (1984) mpoueccyanbHble TapaHTHUU, KacalolMecs B CIydae BBICBUIKU
MHOCTPAHIIEB, NPAaBO HA ameuUIIMIO MO YroJOBHBIM JiejaM, KOMIIEHCAllUM 32 HEelpaBOMEpHOe
OCYXJICHHUE, TIPAaBO HE OBITH CyIMMBIM MU HAKA3aHHBIM JIBXKIBl U PABEHCTBOM MEXKIY CYNPYyraMu;

IIpotokom Ne 12 (2000) mnpemycMaTpuBarOnIuii 3ampeT OOmeld JUCKPUMHHALIMHI
(mMckpuMUHAIMS YKe ObLIa 3ampeleHa B OTHOIICHUY MPaB, TapaHTHPOBaHHBIX KoHBeHIIMEH).

3a 9T TOABI OBUTM TPHHATHI TPOTOKOJBI (Ne Ne 3, 5, 8-11, 14 m 14-6uc), xoTophie
IpEeIyCMAaTPUBAIM M3MEHEHHUS HEKOTOPBIX AacleKTOB MPOLEAYypbl KOHTPOJIBHOIO MeEXaHHW3Ma -
nestenbHOCTH EBponeiickoil komuccuu 1Mo npaBaM 4elloBeka U EBpormeiickoro cyna mo mpaBam
YyeJloBeKa.

UTo0Ob!I TaKO# MPOTOKOJ BCTYHIII B CUITY HEOOXOUMO OBLITO, YTOOBI OH ObLT paTUQUIIPOBAH
BCEMU rocyaapcTBaMu-yyacTHukamMu KonBeHuuu. B pesynbTare, 4acTo npoXoansio HECKOJIBKO JIET,
MPEK/e YeM U3MEHEHUS BCTYIAIH B CUITY.

Uckmouennem wu3 oOmiero mpaBuna Obul [Ipotokonm Ne 9, kacaromeiics mpaBa
WMHMBUAYAILHOTO 3asiBUTENS MOAATh )kanoly B EBpormelickuii cya mo mpaBaM yenoBeka. XOTs 3TOT
IIPOTOKOJI U3MEHWII MPOLENYPY, @ HE JOIMOJHUI CIUCOK OCHOBHBIX IpPaB, OH BCTYNHJ B CHUJIy IO
UCTEUCHUU NIeCATU paTHUPUKAUMOHHBIX TpamoT. [Ipotokon Ne 11 umen ocoOyr0 Ba)kHOCTh B TOM,
YTO OH BBEJI €IMHBIN MOCTOSHHO AeUcTBYOMmMM CyJl ¢ 003aTeNbHON IOPUCAUKITUCH.

Hakonen, mpotrokon Ne 2, nauumnas ¢ 1963 roma, npegocraBui EBpomeiickoMy cyay 1o
IIpaBaM YeJI0OBEKa MPaBO BHIHOCUTH KOHCYJIbTATUBHBIE 3aKIIIOUEHUS.

[Tpupona KonBeHIIMM 0 3al1uTe MpaB 4eJI0BeKa U OCHOBHBIX CBOOO/T

Uutass mnepedyeHb TIpaB, U3JIOKEHHBIX B KOHBEHIIMM - HE OTKPBIBacllb HUYETO
MOPA3UTEIBHOTO - OHA COJEPXKHUT TO, YTO YaCTO CYUTAETCS OCHOBHBIMHM IIpaBaMU 4YeEJIOBEKa.
WNunoBanueit KonBeHuu (M 3TO YHUKaJIbHBIM IpuMep) ObLIO TO, YTO OHA CO3Jal MEXaHHU3M JUIf
KOJUIEKTUBHOI'O OCYUIECTBJIEHHUSI TApaHTUN cojlepkamuxca B Hel. Mmu oHO rocynapcTBO MOXKET
BO30YIUTH €TI0 O MpEeIosiaraeMoOM HapyLIeHUH JIPYTMM rocyJapcTBOM-ydyacTHUKOM KoHBeHIuu,
win (M 371ech JeKanu ele 0oJbIlie MHHOBAIIMH) JIUIIO MOXKET MOJaTh kKanoly, yTBepxkaasi, 9T0 OHO
ABJISIETCSL KEPTBOM HapymieHuil. HecMoTpst Ha 3710, aBTophl KOHBEHIMH, BO3MOKHO, NPUIABAIN
oco0oe 3HaYeHHE K MEPBOM M3 ATHX albTEPHATUB, OJHAKO YHCIO MEXKIOCYJapCTBEHHBIX CIy4aeB
0Ka3aJI0Ch MaJbIM.

NunuBuayanbHple kamoObl OKa3aJMCh OCHOBOM [l AESITETbHOCTH YUPEKICHUH B
CrtpacOypre u Jerid B OCHOBY pa3BUTHs OOIIMPHOW MpakTUKU EBpomeiickoro cyaa mo mpaBam
4eJI0BEKA.

CocraBieHue cnucka IpaB, TApaHTUPOBAaHHbIX KOHBEHIMEN OKa3aJloCh OTHOCHTEIBHO
IPOCTOH 3a7a4yeil — CIUCOK, B KOHIIE KOHIIOB, B3AThIM 13 BeeoOelt aexiapanuu, - HO TO e caMoe
HEJb3s CKa3aTh O CO3[JaHUM KOHTPOJIBHOIO MexaHu3Ma — EBponelickoir Komucenn n EBpornenickuit
CyJia o mpaBaM 4eJIOBEKa.

Cyl1iecTBoBaIO 3HAUUTENBHOE COMPOTUBIIEHUE CO CTOPOHBI T€X, KTO BHUJEN CO3/aHUE dTUX
OpraHOB, HH HEOOXOIWMBIM, HHU >KENaTelIbHbIM, W 00 3TOM CBHUACTEILCTBYIOT MaTEPHUAIBI
MPaBUTEIHLCTBEHHBIX YKCIIEPTOB, KOTOPHIE MPHUIILUTA K BBIBOY, TyTEM KOMIIPOMHCCOB, YTO TIPABO Ha
WHAVBUAYAIBHYIO KAI00y U IOPUCAUKINIO EBpOmeicKoro cyaa mo mpaBaM 4elloBeKa MOJUICKAIH
JIOTIOTHUTEILHON JeKIapaIiu.

5.Xapakrepuctuka CcHCTEeMbI MNpaB 4YeJ0BeKa, YCTaHOBJeHHOH EBpomneiickoii
KOHBEHIHEll 0 3aluTe NMPaB 4YeI0BeKa M OCHOBHBIX cB000x 1950 r. M JOMOJTHUTEIbHBIMHU
NMPOTOKO0JAMU K Heil



Xors cerogHsa B EBporne 3ammrol IpaB 4e0OBEKa Ha PETMOHAJIBLHOM YPOBHE 3aHHMAIOTCS
caMble pa3Hble HWHCTUTYTHI, BKIouas Epomelickoe CoobmectBo (EBponeiickuit Coro3) u
Opranuzanuto no OezonacHoctd U coTpynHudectBy B EBpone (OBCE), — korma roopsT 00
“eBpOIENCKON CHUCTEME 3alMThI MPaB YEJIOBEKA™, MO-MPEKHEMY UMEIOT B BUY CUCTEMY, KOTOpast
co3aaHa u jeictByer B pamkax CoBera EBporibl.

CoBet, ocHoBaHHBIM B 1949 r. — mepBas eBpormeickasi opraHu3alds, CO3/IaHHas MOCJIe
okoH4aHus I MupoBoil BOWHBI, — CBOMMH HJEHHBIMU M IIOJUTUYECKMMM KOPHSAMHU YXOIWUT B
ComnpoTuBieHHE U B OOpbOy MPOTHB HAM3Ma W (Qarm3Ma: Heab3sl ObLIO JTONMYCTHTh, YTOOBI
NPUHECCHHbIE UMHU YXKachl U MPECTYIUICHUs MOBTOPUIHNCH. “‘bonbme Hukorna!” — ObLIO JEBU30M
MIUOHEPOB TOCIEBOEHHOIO0 €BPOINEHcKOoro o0beauHeHus: U OTioB-ocHoBareneil Cosera EBporbl.
Vmu Burana pemumMocTh HOCTPOUTh HOBYIO 00beIMHEHHYI0 EBpony Ha Haje:)KHOW OCHOBE OOLIMX
JUIsl BCEX LIEHHOCTEM M MPUHLMIIOB: IIIOPATMCTHYECKON JEMOKpAaTHH, BEPXOBEHCTBA IIpaBa, MpaB
YeJI0BEKa; BOILUIOIIEHNEM U XPAaHHUTEJIEM 3TUX (PYHIaMEHTAIbHBIX U B3aUMOCBSI3aHHBIX IIEHHOCTEH 1
MPUHIIMIIOB U TIpeaHa3HavyeH Obut ctaTh CoBeT EBpomnbl. B cOOTBETCTBUM € 1O0TOBOPOM O CO3TaHHUH
Cosera EBponbl, mognucanubiM 5 Mas 1949r. B JloHnoHe, yBaK€HHE WU CIIEJJOBAHUE ATUM
[EHHOCTAM M TMPUHIUNAM ObUIO W TIJIABHBIM YCIOBHEM NPHUHATHUS KaXIOM CTpaHbl B ITY
OpraHu3aIIo, ¥ TIOCTOSHHOW 0053aHHOCTHIO BCEX €€ WICHOB.

3a pgonrue roxasl Coer EBpombl co3man cucTeMy 3aliuThl IpaB YEJIOBEKa, KOTOpas,
HECMOTpSI Ha ONpeeNieHHbIE cIa00CTH M HEJOCTAaTKH, MOKET CUMTAThCS Haubojee pa3sBUTOM W3
CYILIECTBYIOIIUX MEXKIYHApOJIHBIX CTPYKTYp B oOjacTu IpaB dYenoBeka. BooOiie mocneBoeHHas
EBpona nanbiie Apyrux NnpoJBUHYJACh K MHTEpHAL[MOHAJIM3alMyU MpaB yejoBeka. EBpore cBoum
MOSIBJICHHEM BO MHOTOM o0si3aHa u BceoOmras Jlexmapaiusi mpaB 4esnoBeKa — OOIIEMHPOBOMA
JTIOKYMEHT, noanucanubeii B 1948 r. Ho He crombko 3acimyram u ycmnexam EBporbl, CKOJBKO ee
omurOKaM W TAJACHUSIM, YYJOBUIIHBIM TMPECTYIUICHUSAM, SBICHHBIM MHUPY TpPH TOTAIUTAPHBIX,
(damMcTCKUX M HAIMCTCKUX PEKMMax, B3PbIBY BapBapCTBa, pa3pa3uBIIEMYCsS B CAMOM CEpIe Tak
YBEPEHHOTO B CBOEH LUBUJIM30BAaHHOCTU EBPOINEHCKOrO KOHTHUHEHTA. ['OpbKHII ONBIT Haydui
€BpOIIEHIIEB, YTO TOCYAApCTBO MOKET OTKa3aTbCcs OT CBOEH POJM 3allUTHHKA IpaB YelloBEKa U
NPEBPATUTBCS B HMHCTPYMEHT IOJABIEHUS W YTHETEHMs, YTO OHO MOXET OBbITh HE TOJIBKO
3allMTHUKOM, HO U MOTHJIBIIMKOM TIpaB yenoBeka. CTajio O4eBUIHO, YTO JUISl 3aIUTHl ATHX MpaB 3a
JENCTBUAMU IOCYIApCTB JOJDKHBI CIIEUTh HE3aBUCUMBIE MEXIYHAPOIHBIE OPTaHBbI.

Boznukiias B EBpone npuBep:KeHHOCTh K MEXIyHApOAHOM 3alIUTe MpaB YeJIOBEKa BIIEPBbIC
BoruioTmiack B EBporneiickoit KonBenium no 3amure npas yeioBeka U ocHOBHbIX cBoOo (EKIIY),
noanucanHoi B Pume 4 HostOpss 1950 1. s nBeHaamatv mpaBUTENBCTB, MOAMUCABIINX TOTJA
KonBeH1MIo, OHa cTaja NEepBbIM IIAroM K KOJUIEKTMBHOMY OOECIEUEHHIO NMPABOBBIMHM CAHKLIUSIMHU
OTIpENIeJICHHBIX TIpaB, IMPOBO3IJIANIEHHBIX BO BceoOmielt nexmapanum mpaB  uenoBeka. U
neiicrButensHo, EKITY Oblia mepBbIM MeXTyHApOJIHBIM JOTOBOPOM, KOTOPBIA TpaHC(HOPMUPOBAT
npoBo3rIalieHHble Bo BceeoOmielt aexiapanuil  NPUHIMIBL B 00s13aTENbCTBA, HMEIOIIHE
IOPUANYECKYIO CHITY.

Xotss EKIIY — goroBop peruoHaNbHBIA, OH TBEPAO Oa3upyeTcss Ha MPUHIINAIC
YHHMBEPCAJIBHOCTU IIPAB YEJIOBEKA; LieJdb KOHBEHIMM — HE rapaHTUPOBaTh IIPaB €BPONEWIIEB, HO
YUpEAUTh €BPOINEHCKYI0 PErMOHANBHYIO CHCTEMY Ul 3aliuThl BceoOmux mpas. Kak rmacurt cr.l,
“BpICOKHE JOrOBAapUBAIOLINECS CTOPOHBI 00ECIIEUMBAIOT KaXIOMY YeJIOBEKY, HaXOASIIEMYCs O]
UX IOPUCAMKIMEH, mpaBa U CBOOOJBI”, OXpaHseMble KOHBEHLHEH. 3HaAMEHAaTeIbHO, YTO HEMaso
UH/IMBUYAIBHBIX K00 TMOCTYHaeT OT JIMI, HEe SBISIOLIMXCS Tpa)KJIaHaAMH TOCYIapCTB-CTOPOH
KonBennuu. OHu Takxke uiyT, ¥ yacto noiay4darot 3anuty EKITY u ee KOHTPOJbHBIX MEXaHU3MOB.

Cama ¢opmynupoBka npeam0Oyisl k EKITY nokassiBaet, 4to aBTopbl KOHBEHIINHM OTHIOAb HE
BUJIETIM B HEW IOCJIEAHET0 U OKOHYATEIBHOIO CJIOBAa B J€JIE€ 3alIUTHI MpaB yenoBeka. [lepedyeHn
npas, NpuBOUMBbII B KOHBEHIINN, — OTKPBITHIM CIUCOK, U B TEUEHUE MHOTHUX JIET OH PACIIUPSICS
Oyaroapsi MPUHATUIO HECKOJIBKUX JOMOJHUTENBHBIX MPOTOKOJIOB. 31eck noaxoa Cosera EBpormsl



BcerJa ObLI U JOJDKEH OCTaBaThCsl IMHAMHYHBIM B COOTBETCTBHH €O CT.1 ero YcTaBa, r7ie TOBOPHTCS
0 “IoaIep>)kaHuy 1 00JIee MOTHOW pean3alliy IpaB YeJI0BeKa ¥ OCHOBHBIX CBOOOT .

EKIIY rapantupyer riaBHbIM 00pa3oM, HO HE HCKIIOYMTEIBHO, MpaBa IPa)JIaHCKUE U
noiautuyeckue. Tak, B CBOEM IIMPOKO M3BECTHOM PEIICHUHU MO Aeny Jitpu EBpomneiickuil cyn mo
IIpaBaM 4€JI0BEKA IPOBO3IJIACHIL, YTO HE rapaHTUpyeMble KOHBEHIMEN ITpaBa HE OTIEJICHBI OT IPaB
COLIMATIbHBIX M S9KOHOMHUYECKUX HUKAKUMHU BOJOHEIPOHUIIAEMbIMU TIEpeOOpKaAMHU.

Crnenuduueckass ponb EKIIYU onpepensiercs HE TOJNBKO IIHPOKUM CIIEKTPOM IIPaB,
MOJIB3YIOLIUXCS €€ 3allUTOM, HO W, IJJaBHOE, TEM HaJAHAIIMOHAIBHBIM MEXAHU3MOM KOHTpOJS,
KOTOpPBI OHA ydpeAawIa Ui PacClIeOBaHMs CIy4aeB HapYILIEHUs IIpaB 4YEIOBEKA, BO3MEIICHUS
NpUYMHEHHOro yiiep0a M olecnedeHus coOmroaeHus Hanaraemblx KoHBeHIuel 00s53aTelbCTB.
D¢ HeKTUBHOCTH CYIIECTBYIOUIETO MEXaHU3Ma 3alIUThl MMOCTOSIHHO MOJBEPraeTcsi OLCHKE, YTOOBI,
MIOCTOSIHHO COBEPLICHCTBYSI JECUCTBYIOIIME MPOUEAYPHl, YKPEIUIATh rapanTupyemyro KoHBeHuMen
3aIIUTY IIPAB.

Pasymeercs, KoHBeHIIMs U ee MeXaHU3M HU B KO€H Mepe HE IpeIHa3HA4YeHbl ISl TOrO,
YTOOBI 3aMEHUTHh COOOW HAllMOHAJIbHBIE CHUCTEMBI 3aIUTHI IIpaB yeioBeka. OHU cKopee MPHU3BaHBI
MOJKPENUTh AOMOJHUTEIBHBIMU MEXIYHAPOIHBIMHU TapaHTHSIMH COOJIIO/ICHHE B KaXKJIOM U3 CTpaH
IIpaBa Ha yJIOBJIETBOPEHME MIPETEH3UIl U Ha BO3MEIIEHUE ylepOa.

3a Oonee ueM 4YeThIpe ICCATHIICTHUS, MPOILIEIINEe C MOMEHTa €€ BCTYIUICHHS B CUJIY B
1953 r., EKITY, HecMoTps Ha psa CBOMX Cl1abOCTEH, pa3BHUBAIACh M MPEBPATUIIACH B €/IBa JIM HE
camMblii CWIBbHBIH M 3(QEeKTUBHBIA TOrOoBOp, NEHCTBYIOIMKA B oOjacTu mpaB ueioBeka. Ha
NPOTSDKEHUH MHOTHX JIET HCTOYHHUKOM €ro 3((EeKTUBHOCTH Oblla IOJMTHYECKAs PEIIMMOCTb
roCyJapCTB-CTOPOH, MX OTHOCUTENbHAs OJAHOPOJHOCTh U IPUBEPKEHHOCTh E€IUHOM CcucTeMe
LIEHHOCTEM.

['maBHBINM KpUTEpU, IO KOTOPOMY MOKHO H3MEPATHh YCHEITHOCTh CUCTEMbI 3aIUTHI MpPaB
YeJI0BeKa, — €€ CIOoCOOHOCTh Ha Jiese momorath oM. Cucrema EKIIY no cux mop, 6e3ycinoBHO,
oTBeuasa »JToMy Kputeputo. OHa TIO3BOJIMIA YPETYJIHpPOBaTb HE TOJBKO MHOXECTBO
MHAUBUAYAJIbHBIX CUTYallud, HO U HEMAJIO CUTyalMi OOLIMX, JOOUTHCS MCIPABIIEHUS 3aKOHOB U
nporenyp, npotuBopevamiux TtpeboBaHusM KonBeHuuu. OHa mpenoTBpaliaeT M HUCHpPaBISET
HapylIeHUs NpaB 4YejoBeKa. MHOroe MOXKHO MOHSTh, MPOCTO B3IVISIHYB, KTO K€ NPUXOIUT B
cyneOHble yupexaeHuss CtpacOypra B MOMCKax cHpaBeIMBOCTH. OueHb MHOTHE U3 HMCTIOB —
OelHAKHM, HEMMYIUe, MPEACTABISIONIME CaMble YSA3BHUMbIE TPYIIbBI U [O3TOMY OOJbIIE JPYTUX
Hy)KJarommecs B 3amure ux (yHmaameHntanbHbix npaB. Cuctema EKIIY — 310 He pockomib s
OoraTblX: HUKaKM€ SKOHOMHMYECKHE U (PUHAHCOBBIE NMPENSATCTBUS HE MOTYT IOMENIATh YEIOBEKY
oOpatuthes B yupexaenus: Cosera EBporibl, MOCKONBKY IOpUIMYECKas IIOMOIIb PEIOCTABISETCS 32
cuer 6romxera Cosera.

Kak co Bcell ompeneneHHOCThIO 3asBuiIM EBpomelickas komuccuss u Cyn mo mpasam
yenoBeka, EKITY npeBpaTtuiack B KOHCTUTYLMOHHBIH MHCTPYMEHT €BPONEUCKOro 0OIEeCTBEHHOTO
nopsiaka. I'oBops ciioBaMHM TIOKOMHOrO IpesujeHTa EBpomelickoro cyna Pynsa Procpans,
EBponeiicknii cyn nmpeBpaTwics B “KBa3sW-KOHCTUTYLMOHHBIM Cyln Uil Bcel EBpomsr”.
[TpenenentHoe mpaBo Cyma B CrpacOypre riyOOKo, IOJTOCPOYHO M B BBICIIEH CTENEHU
0JIarOTBOPHO MOBJIMSIIO HAa 3aKOHOJATEJIBHYIO CHUCTEMY U COCTOSIHHE COIMAIbHOM peaibHOCTH B
ctpanax-wieHax. U Cyn, u Komuccusi mosb3yrorcs BBICOKMM aBTOPUTETOM UM BiacTbro. M xotd
IJIaBHAs OTBETCTBEHHOCTH 3a mpuMeHeHne EKITY nexxutr Ha HanMOHANBHBIX CyA€OHBIX OpraHax U
opranax Biact, Komuccus u Cya npeBpaTUinuch B MPU3HAHHBIX “XpaHUTENEH U pacTopsauTeNei
noroBopa”. Mexny cTpacOyprcKUMU YUYpeKACHUSIMH W HAallMOHAIBHBIMU CyA€OHBIMH OpraHaMH
NOJEPKUBAETCS TUIOAOTBOPHBIN IMAJIOr, TaK YTO MPELEIEHTHOE MTPaBO KaKJ0T0 U3 HAIIMOHAJIbHBIX
cynoB u B EBpomeiickoro cyna oboramaet Bce OCTajlbHbIE U caMO 000TraIaeTcs 3a UX CUeT.

U Bce xe, xotss EKIIY, o cioBam Toro ke PynBa Procnans, “npeBpaTuiach B HE 3HAIONIYIO
paBHBIX MO 3(PPEKTUBHOCTH PETHOHAIBHYIO CUCTEMY 3alllUThI MpaB YeloBeKa’, — HET OCHOBaHUM



JUISL CaMOYJIOBJIETBOPEHHOCTH, CAMOBOCXBAJICHHUSI M, TeM Oojiee, KaKMX-TO caMO3akJIMHaHuU. Bce
9TO HE ITOMOXET, a IOMELIAeT ey 3allUThl IIpaB yesioBeka. Henb3s 3akpbIBaTh IJ1a3a Ha Cl1abOCTH
cuctembl EKITYU. EcTth Hagexnma, 4To JBe CHIIbHEE IPYrHMX Opocaromuecs B TJaza CladoCTH:
JUIMTETIBHOCTD M CJIOXKHOCTh MPOLEAYP M HEAOCTaTOYHO HE3aBUCUMBIM U “HEJOCTATOYHO
CyneOHBIN” XapakTep BCEW CHCTeMBl— CO BceTymieHueM B cuiny [Iporokoma 11 Oyayr
npeonosieHsl. Ho npyrue ciaboctu He TOJIBKO OCTaHYTCsI, HO MOTYT €llle YCYI'yOUTbcs B TOM HOBOM
MOJUTUYECKON peabHOCTH, B KOTOPOM el mpuueTcs (yHKIMOHMPOBATH B MPEACTOSIIUE TOIBI, U
OyZAyT Bce CHIIbHEE pa3belaTh CUCTEMY. 3/1€Ch MOXKHO YKa3aTh YEThIPE U3 TaKUX (PAaKTOPOB.

1. Tam, rae HapylleHMs NpaB YEJIOBEKAa HOCSAT CUCTEMATUYECKUH M MacCOBBI Xapakrep,
cucreMa, OCHoBaHHas Ha KOHBEHIMM, OKa3bIBa€TCsI OTHOCUTEIBHO OECCHIIBHOW, B TO BpeMs Kak
CPAaBHUTEIBHO MEJIKMM BOIPOCAM WU “IOPUAMYECKUM MYCTS4YKaM™ opraHbl KOHBEHIMM CKIOHHBI
yIeNATh caMoe JOTOLIHOE BHMMaHHE. B 3TOM MOXHO BHAETh 4yacTh 0oJiee HIMPOKOW MPOOIEMBI:
HECIIOCOOHOCTH MEXIYHAPOJHBIX OPraHOB, 3aHMUMAIOIIMXCS MPaBaMU 4eJOBEKa, OBICTPO U
3¢ (eKTUBHO pearupoBaTh Ha Ype3BblYAHBIE CUTyallUH, HA CUCTEMAaTHYeCKue IpyOble HapylICHHs
IIpaB 4YEJIOBEKA, BKIIFOYAIOLIUE IIBITKH, MCYE3HOBEHHs JIFOJACH, MAacCOBBbIE Ka3HM, IPOM3BOJIBHBIE
apecThl B IIUPOKUX MaciuTadax.

6.Ananu3 npaktuku EBponeiickoro Cyaa mo ompeaeleHHbIM KaTeropusiMm Ipas H
cBo0o1 (mpaBo Ha cB00OAY M JIMYHYK HENPUKOCHOBEHHOCTb, NPAaBO Ha CIpPaBelINBOE
cyne0Hoe pa30upaTebCTBO, IPABO HA YBAKEHUE YACTHOM M CeMeilHOH KM3HHU U Ipyrue).

B npaBe CoBera EBponsl mpobiemaM 9acTHOW KH3HH YACISETCS Cepbe3HOE BHHUMAHHE.
HenocpenctBeHHO 3THM BompocaM MocBsmieHa cT. 8 KOHBEHIMM O 3alIMTe IIpaB 4YeJOBEKa U
OCHOBHBIX ¢B000J 0T 4 HOs10pst 1950 r. (nanee - Kousenuust 1950 r.), a Taxke 3HAUUTEIBHOE YHUCIIO
pemennii EBponeiickoit komuccun no 3¢ddexktuBHOCTH TpaBocyaus U EBponeiickoro cyma mo
IpaBaM 4YelloBeKa. B eBporelickoM MpeleeHTHOM IpaBe MpaBO Ha YBaXKEHHE YaCTHOM JKHU3HU
NpU3HAeTCsT Hapsily C 3ampeToM MBITOK (cT. 3) W TOpaBOM Ha CIpaBeUIMBOE CyaeOHOe
pazbuparenscTBO (CT. 6) OTHUM U3 HanboJiee BAXKHBIX MpaB, 3akperyieHHbIX B KonBenuuu. Tak, m. 1
cT. 8 KouBenuun 1950 r. 3akpemisieT npaBo Ha yBa)KCHME YAaCTHOW M CEMEWHOM >KM3HU: KaXKIbIN
MMEET MPAaBO HA YBAKEHUE €ro JIMYHON U CEMEWHOM KU3HU, €ro KWINILIA U €r0 KOPPECTIOHICHITUH.
[Tpu sToM nmpumenenue cynamu Konsenimu 1950 r. HeM30eXKHO CBS3aHO C YSICHEHHEM CMBbICIIA U
Ipe/IBapUTENbHBIM TOJIKOBAHUEM COJEpXKaIIUXcs B Hel mojoxkeHui. Mcxonas w3 mpuBeIEeHHOIO
nosokeHnss KonBeHnmmu 1950 1., mpaBo Ha HENPUKOCHOBEHHOCTh YaCTHOW JKU3HU CIENyeT
paccMaTpuBaTh KakK CIOXKHBIM II0 COCTaBy MPABOBOM HMHCTUTYT, COCTOSIIIMM W3 IPaB JMIA Ha
HENIPUKOCHOBEHHOCTh YaCTHOM JKHU3HM, YBa)KEHNE CEMENHOMN KU3HU, HEIPUKOCHOBEHHOCTD JKUJIMILA
U TallHy MepenucKy, KaXa0e U3 KOTOPhIX TpeOyeT MpaBoBOM oxpaHbl U 3amuThl. Kak yka3piBaeT M.
B. barnaii, conepkaHue 4acTHOM XHM3HU '"COCTAaBIISIFOT T€ CTOPOHBI JIMYHOW JKHU3HM YEJIOBEKa,
KOTOpBIE OH B CHJIy CBOEH CBOOOJBI HE XKeJlaeT JleNaTh JOCTOSHHUEM APYTHUX. DTO CBOEOOpa3HbIH
CYBEPEHUTET JIMYHOCTH, O3HAYAIOIIUN HEMPUKOCHOBEHHOCTh €ro "cpeabl oOuTaHus". DTO MpaBo
BKJIIOYAET B ce0sl HIMPOKUN CIEKTp OOIIEeYesIOBEYECKHX IIEHHOCTEH, colep)kaHue M crenudpuka
KOTOPBIX OMNPEIENSIOTCS COOTBETCTBYIOLUIMMM c(epamMH SKU3HEIESITEIbHOCTH YeloBeKa U
rpaKAaHUHA U 3aKPETUISIIOTCS COOTBETCTBYIOIMMHU HOpMaMHU MpaBa.

B ropuanueckoil n1uTeparype HEMPUKOCHOBEHHOCTh YAaCTHOM KU3HH, MPABO HA JIMYHYIO U
CEMEIHYI0 TallHy MHOI/Ia pacCMaTPUBAIOTCSA KaK 4acThb 0oJiee MIMPOKOW MPaBOBOM KOHCTPYKIMH -
JUYHOU HENPUKOCHOBEHHOCTH. 110 Muenuro H. II. Jlenemkunol , 1M4Hass HEIPUKOCHOBEHHOCTH I10
CBOEH CYIIHOCTHM O3HAYaeT MPABOBON PEKHM, OCHOBY B3aWMMOOTHOILICHHH MEXAY JUYHOCTHIO W
00IIeCTBOM, I'PaXXJaHUHOM U TOCYAAPCTBOM. DTOT PEKUM HCKIIOUAET HEOOOCHOBAaHHOE CTECHEHHE,
yIIeMJICHHE TIpaB U CBOOOJ MHIWBHIOB. B kareropum "nmuyHash HEMPUKOCHOBEHHOCTBH'" 3aJI05KEH
BOKHEUIIUNA MHCTUTYT €CTECTBEHHOI'O IIpaBa, COACPKALIUMN HICI0 O HEPa3pblBHOW CBSA3U U
B3aMMOOOYCIIOBJICHHOCTH OCHOBHBIX IpaB M CBOOOJ: MpPaBO Ha >KU3Hb, CBOOOAY, JUYHYIO H



CeMelHyI0 TaliHy, 3alIUTy CBOEH decTH, 1o0poro umenu u ap. Ilpu 3TOM criegyer cormacurbes ©
MO3UIIMEd MHOTHMX YYEHBIX O TOM, YTO "B COBPEMEHHOW POCCHUHCKOW IOPUAMYECKOW HAyKe U
3aKOHOJATENbCTBE, KAK W B MEXAYHapOIHO-IIPaBOBBIX JOKYMEHTaX, OTCYTCTBYIOT €IHMHOE
[IOHUMaHUE MpaBa HAa HENPUKOCHOBEHHOCTh YACTHOW >KM3HU M ONpPENENICHUE NOHATHS 'JacTHas
JKU3HB".

Kak mnpaBuio, B HOPUAMYECKOW JIUTEpAType IMOHITHE 'dacTHas >KU3Hb" BKIIOYACT
MaKCUMaJIbHO IIUPOKUN KPYr OTHOUICHUH. B CTpyKTypy 3THX OTHOLIEHHHM BXOJAST CBEICHMS,
Kacarollluecsi He TOJIBKO CITYy>KeOHOW NeATeIbHOCTH YelIOBEeKa, HO U JIMYHBIX CBeAeHMid. Bormpoc
pasrlalleHys] TaKUX CBEACHUN KaXKIbI PELIAeT CaMOCTOSTENBbHO, U OHM HE JOJDKHBI MOJJIEXKAaTh
IpsIMOMY TOCYAapCTBEHHOMY KOHTpoisto. Ha mpakTuke momoOHasi HeompenesieHHOCTh OO0BeKTa
IIPABOOTHOLIEHUS] MOXET IPUBECTH K €ro IMPOU3BOJIBHOMY TOJIKOBAHHMIO, HEOIPABIAHHOMY
OTPAaHMYEHUIO WM PACIIMPEHUIO €ro CMbIcia. Psi ucciienoBaTeneil 1enatT NOMBITKY ONPEASIUTh
IOPUAMYECKOE COJIEpKAHUE MMOHATHUS "YaCTHAsSI )KU3Hb'', aHAIM3UPYS MEXAYHAPOHbIE aKThl U pelias
BOIIPOC O TOM, OXBAaTbIBAET JM YKa3aHHbIH TEPMHH CEMEHHYIO >KHM3Hb, NpEANojaraer Ju
HEIPUKOCHOBEHHOCTh JKWJIMILA, TallHy NEPENnuCKH, BKJIKOYAET JIM B ce€0s YeCTb M PENyTalHUIo,
1ocsiraTesibCTBa Ha KOTOpbIe cuuTaroTcs HegonyctuMmbiMU. Kak ormeuaet I1. A. JlanteB, oTBeT Ha
9TOT BONPOC JAeT INpakTHKa. EBpomeickuil CyJ IO IpaBaM YEIOBEKA B CBOMX PEUICHUAX IIO
pa3IMYHBIM BOINPOCAM, OTHOCSALIMMCS K CEMEHHOM KWU3HM, JKUJIUILY M TaK Ha3bIBAEMON 4YaCTHOMU
uH(poOpMaluy, paccMaTpuBai MocieaHue noj yriom 3peHus cr. 8 Konsenuuu 1950 r., T. e. atn
BOITPOCHI €CTh COCTABHAS YaCTh YACTHOM KM3HU - CAMOCTOATENILHOIO IIpaBa IpaKJaH.

Jlji BBISIBIIEHUS COJEpPKaHUs MpaBa Ha yBaKEHUE YACTHOW >KU3HM CYLLIECTBEHHOE 3HAUEHUE
MMEET TpaKTOBKa OCHOBHBIX moHATHH. B KouBenuun 1950 1. mnoHarue '"yacTHass >KU3HbB"
obo3nauena tepmuHoM 'private life". B pabore E. I'. Tapmo »ToT TepMuUH 00O3HA4YaeT HEKOE
KaueCTBO JKM3HU, ONPEIEIIIEMOE PEAIIBHON BO3MOXKHOCTBIO YEJIOBEKA OCYILECTBIIATh aBTOHOMUIO U
CcBOOOIy B TOU cdepe KU3HHU, KOTOpasi MOXKET ObITh Ha3BaHa '"4acTHOW'", U yHOTpEOJSIETCS TakKe
JUIs BBIp@XKEHHUs IIpaBa YeoBeKa Ha aBTOHOMUIO U CBOOO/Y B YaCTHOM KU3HU, MpaBa Ha 3alUTy OT
BTOPKEHUS B HEE JIPYIUX JIIOJIeH, OPraHOB BJIACTH MJIM KaKUX-THM00 OOLIECTBEHHBIX OPraHU3alUi 1
rOCY/IapCTBEHHBIX MHCTUTYTOB. JIuIb caM YeNOBEeK WJIM B KpaillHEM ClIy4ae 3aKOH U CYyZ,
COOTBETCTBYIOIIME TPEOOBAaHUSAM IPABOBOrO, JIEMOKPATHMYECKH OPraHM30BAaHHOTO TOCYIapCTBa,
MOTYT Pa3peUINTh TAKOE BTOPKEHUE. AHITINYAHE U aMEPUKaAHIIbl, TPAJAULIMOHHO MO IEP>KUBAIOIINE
UJCI0 TJACHOCTH NPUMEHUTENIbHO K TOCYJapCTBEHHOM M OOLIECTBEHHOM >KM3HH, BMECTE C TEM
yOexXJIeHbl, 4TO €CTh U JI0JKHA ObITh 0cobast cdepa, TaHHBIE 0 KOTOPOIl YeloBeK BIpaBe He JAeaTh
OTKPBITBIMH, - €0 YacTHasl KU3Hb <6>. B pemenun ot 26 maprta 1985 r. mo neny X u Y npoTus
Hunepnannos EBpomneiickuil ¢y Mo mpaBaM ueloOBeKa IMPHU3HAJ, YTO YacTHAs JKU3Hb OXBaThIBACT
KaK (PM3NYECKYI0, TaK U MOPAJIIbHYIO CTOPOHBI )KU3HU UHIUBUIA, BKIIIOYasl CEKCYaIbHYIO KHU3Hb.

Kak ormeruna EBpomneiickas komuccus 10 3(GQGEKTUBHOCTH  MPaBOCYIHs, Ul
MHOTOYHCJIEHHBIX aHTJIOCAKCOHCKUX U (DpaHIy3CKUX aBTOPOB JaHHOE MPaBO - 3TO MPaBO JIULA KHUTh
KaK XOYeTCsl, HE Omacasch OIJAacKd, OJHAKO OHO HE OrPAaHUYMBAETCS TOJNbKO 3TUM. [IpaBo Ha
yBa)KEHHE YaCTHOM KM3HU BKJIIOYAET B ce0s U MPaBO Ha YCTAHOBJIEHUE U MOJIepKaHUE OTHOLICHHUH
C JpYTMMH JIIOJbMH, OCOOEHHO B AMOIMOHAIBHOW cdepe, B LENIX Pa3BUTHS M pealu3aluu
coOCTBEeHHOW MTMYHOCTH. BriocneacTBuM 3Ta mo3uius Oblia moaTBepxkaeHa u EBponeiickum cymom
1O TMpaBaM YelioBeKa B pemieHuu oT 16 nexabps 1992 r. mo neny Humwuti npotus I'epmanuu,
YCTaHABIIMBAIOIIEM, YTO HENb3s OTPaHMYMBATH YACTHYIO KM3Hb TOJILKO MHTUMHBIM KpPYroMm, Te
KKl MOXKET KHUTh TAK, KAK OH XOUYET, U TEM CaMbIM IOJHOCTBIO MCKIIIOYATh BHEUIHWM MHp U3
3TOr0 Kpyra. YBaXE€HUE YaCTHOM KU3HM JO HEKOTOPOM CTENEHN BKJIOYAET U MPABO YCTAHABIINBATh
¥ pa3BUBATh OTHOUICHHUS C IPYTUMH JTI0bMU. B pemennu ot 22 ¢espans 1994 r. no aeny byprxapu
npotuB [lIBelinapun EBporeiickuii cyn mo mpaBaM 4ejioBeKa 0OpaTUil BHUMaHHUE Ha TOT (DaKT, 4TO
YacTHasl J)KU3Hb PACIpPOCTPAHSAETCS M HAa OTHOUICHUS C JPYTUMH JIIOJbMH B MPO(heCcCHOHAIBLHON
obsacty u B chepe OM3Heca U HE UCKITI0YAeT MyOJIMYHO-TIPABOBBIC ACTICKTHI.



Ilo MHEHHIO HEKOTOpBIX YYEHBIX, NPAaBO HA YBAXKEHHUE JXKWIMILA JaJ€KO HE CIIy4aiHO
cogepxutcs B 4. 1 ct. 8 KouBenuuu 1950 r. psgom ¢ npaBoMm Ha YBaKEHHE JIMYHOW M CEMEUHOM
KU3HM, TaiHel mnepenucku. [loHstue 'xwiuie" 1O CBOEM KOHBEHIIMOHAIBHOW MPUPOJIE
XapakTepusyercss 00sA3aTeIbHbIM MPUCYTCTBUEM B HEM JIMYHON, CEMEMHON J>KU3HU YeIOBeKa,
HENPUKOCHOBEHHOCTh KOTOPOM B MpEIEIax KUJIUIIA OXPAHAETCS CEUUAIbHON HOpMoii KoHBeHIMM
1950 r. 06 yBakeHUH TTpaBa Ha KUJIUIIE. B CBSA3M C ’TUM HMEIOIIASICSA B POCCUMCKON IOPUIUICCKOM
HAayKe TOYKa 3pEHHUsI O TOM, YTO TIOHATHE 'JacTHas KHU3Hb"' PaCHpOCTpaHsETCs U Ha
MMYILIECTBEHHbIE OTHOLIEHUS, TaK KaK YEJIOBEK BIIPABE PACHOPSKATHCA CBOMM MMYIIECTBOM, BCEM C
TEM, YeM OH HENOCPEJICTBEHHO BIIAJIEET, T. €. CBOCH COOCTBEHHOCTHIO, B IAHHOM CIIydyae SIBIISCTCS
HETPUMEHUMOM.

B sT0#i cBA3M 3aciy’kMBaeT BHMMAaHHs LUTaTa U3 COBIIAJAIOIIETO0 MHEHUS, BBICKa3aHHOTO
cyabert EBpomnelickoro cynma mo npaBaMm 4enoBeka A. Koiepom mno jgeny dPajeeBa NpPOTUB
Poccuiickoit ®enepaunn (pewenue or 9 utons 2005 r.) o Tom, yTo "...MOHATHE XWIKLIAa ObUIO
BKJIFOYEHO B TEKCT 3Toro mnoiyioxkeHuss Konsenuunu 1950 r. ¢ ACHBIM HaMepeHUEM OIpEAEIICHUS
cnenupuIeckoi 00JacTH 3aIIUThI, KOTOpas OTIMYAeTCS OT YacTHOW W ceMeiHou xm3Hu'". A. B.
XangeeB, B CBOIO O4Y€pelb, YKA3blBa€T HA TO, YTO CYILIECTBYET pa3jIMuue MEXIYy HOHSATUSAMU
"gyacTHas ku3HB" W 'xunuie". [lo MHEHUIO aBTOpa, 3TO pa3nUyUe 3aKIIOYACTCS B TOM, UYTO
noHsiTue "xunuiie” (MaTepualibHbIN MO CBOEH NMpupoje 00BEKT) CBA3aHO HE TOIBKO C TMYHOM, HO U
C UMYIICCTBCHHON cdepoli mpaB denoBeka. B cBoux rpanunax "xuaumie" oObeIUHSACT yKa3aHHBIC
MHTEPECHl B paMKax COJEpkKaHUs eIUHOro noHsATus. B ceere nonoxenuit cr. 8§ Konsenuuu 1950 r.
JKWINILE MPEICTABISAECT CBOETO0 poOJa XPaHWIMIIE JUYHBIX TalH, JUYHON >KU3HM YEJIOBEKa WU
KoMnaHuM (Kak oObenuHeHus rpaxaan) <10>. MMeHHO MOATOMYy MO HEKOTOPBIM JelaM
EBponeiickuii Cyn 1O TMpaBaM 4YelOBEKa B IOATBEPKICHUE CYHIECTBOBAHHS  JIMYHBIX
(cyOBEKTHBHBIX) CBSI3€H € >KWIMILEM B ClIydasiX, €CIIM MX HaJM4yhe HEOYEeBHJIHO, CChUIANCA Ha
HaxXOXJEHWE B TaKOM OKWIMILE JIMYHOIO UMYIIECTBA TpakJaH WM KOPPECHOHICHIINH,
COCTABJISIFOLMX YaCTh UX JIMYHOM KU3HU.

B cBs3u ¢ atuMm B pemienun ot 18 Hos0ps 2003 r. no neny Boakosa nmpotus Poccuiickoit
®enepanun EBponeiickuii ¢y mo nmpaBam yelloBeKa yKasaj, YTO HU CTaThs 8, HM Kakoe Obl TO HU
ObL10 apyroe moisiokeHne KOHBEHLIMM HE rapaHTUPYIOT MPENIOCTABIEHUE Wbl ONpPENEICHHOIO
CTaHJapTa WM B 1esoM. Takum o6pa3om, o cMeiciy cT. 8 Kousenuuu 1950 r. nonstue "xunumie"
HE IpeaIoaraeT IpaBo Ha MPEAOCTaBICHUE KaKOro-1100 KHUJIOTO MOMEIIEeHUs. Y Ka3aHHbIN BBIBOJL
MOATBEP)KIAETCSl TAK)KE IO3MLMEH, BbICKa3aHHOW EBpomelickuil cynoM IO IpaBaM 4eJIOBEKa B
petenuu ot 18 Hos6pst 2004 1. o geny [Ipokonosuu npoTtuB Poccuiickoit deneparuu: ycTaHOBUB,
YTO KBAapTUpa, B KOTOPOW MpOXKHUBaja 3asiBUTEIbHUIA, SBIISJIACH JKUIUIIEM B 3HAYEHUU CT. 8§
Konsennuu 1950 r., cyn ykasai, 94To KoHuenuus "xummma’ no cMeiciy cr. 8 Konsenuu 1950 r.
HE OrpaHUYeHa >KUJIUIIEM, 3aHUMAaeMbIM Ha 3aKOHHBIX OCHOBAaHUSX WJIM YCTAHOBJICHHBIM B
3aKOHHOM mopsake. JKuimuiie - 5TO aBTOHOMHAs KOHILEMUUs, KOTOpas HE 3aBUCUT OT
KJaccu(UKaluy B HAIIMOHAJILHOM IIPaBe, M PEIIeHUe TI0 BOIPOCY, SABIISETCS JIM MECTO KOHKPETHOTO
MPOXKUBAHUS KUWINILEM, KOTOpoe ObI BJIEKJIO 3aMTy Ha ocHoBaHMH M. 1 cT. 8 KonBenuuu 1950 r.,
3aBUCUT OT (aKTHUECKUX OOCTOATENBCTB Je€da, a MMEHHO OT HaJIM4yusl JIOCTaTOYHBIX
IIPOJIOJIKAIOIIMXCA CBSI3€M C KOHKPETHBIM MeCTOM NpoxkuBaHusd. [Ipaktuka EBponeiickoro cyna no
IIpaBaM 4EJOBEKA CBMJETEIBCTBYET O TOM, UYTO OJHUM H3 DJIEMEHTOB IIpaBa Ha YacTyH KU3Hb
ABJIIETCS MIPABO YeJIOBEKa Ha OJaronmpUsTHYIO OKPYXKAloOIIylo cpeay. ITo 0OyCIOBIEHO B MEPBYIO
ouepenb TeM, yTo TekcT KonBenuuu 1950 r. He COAEPKUT MOJOKEHUH 00 IKOJIOTHYECKUX IMpaBax
yenoBeka. Bmecre ¢ TeM ykKa3zaHHbIE INpaBa B NOCIEIHUE TOAbl MOJYYWIW 3alIUTy B psle
IIOCTaHOBJICHWI EBpONENUCKOro cyaa IO IpaBaM 4YelIOBEKa, BBIBOJAIIEIO MX W3 HHBIX IIPaB,
coaepxkammxcsi B Konsenuuu 1950 r., nmpexae BCcero u3 nmpaBa Ha YBAKEHUE YaCTHOM M CEMEUHOM
JKU3HH, 3aKkperieHHoro B cT. 8 Kousenuuu 1950 r. Tak, B pemenun ot 9 utonsa 2005 r. mo aeny
®aneeBa npotuB Poccuiickoit @enepanun EBponelickuii ¢y 1o nmpaBaM 4esIOBEKa CAENANl BBIBOJ O



TOM, YTO I'OCYJAapCTBO Pa3pelInjIO XO3SNUCTBEHHYIO NESATENBHOCTh NMPEANPUATHS, 3arpSA3HSIOLIETO
OKPY’KaIOIIYIO CpeNly, B LIEHTPE ILJIOTHO 3aCeIeHHOro ropojaa. OIHaKo B JaHHOM JIelie TOCy1apCTBO,
XOTSl CUTyallMisi C OpeAnpusiTieM TpeOoBajia 0coOOTO MOAX0Aa K MPOXKMBAIOUIMM B Ipeaesax
CaHUTAPHO-3AILUTHON 30HBI, HE MPEMJIOKUIO 3aABUTEII0 HHUKAKOrO 3((EKTHUBHOIO pEeUIeHHUS,
CIIOCOOCTBYIOIIETO €€ Iepee3ay U3 OMacHoro paiioHa. Kpome Toro, mpeanpusiTue OCyLIECTBIISIIO
CBOIO  XO3SIMCTBEHHYIO JE€ATEIBHOCTh C CEPbE3HBIMU HAPYUIEHUSMHU HPUPOJOOXPAHHOIO
3aKOHOJIATENLCTBA, HO, HECMOTPSI HAa 3TO, HE OBUIO HUKAKUX YKa3aHUH HAa TO, YTO TOCYAApCTBO
pa3paboTano Wi npuMeHmIo 3¢ (eKTUBHBIE MEpbl, KOTOPbIE YYUTHIBAIU Obl MHTEPECHl MECTHOTO
HACEJICHHS, TMOJBEPTraroIIerocsi BO3JEHCTBHIO TOKCHYHBIX BBIOPOCOB MPEANPUATHS, U ObUIM OB
CIIOCOOHBI MPUBECTH K COKPAILIEHUIO MPOMBILIUICHHBIX 3arpsS3HEHUN 0 MPUEMIIEMbIX ypoBHeEH. B
CBsA3U C OTUM EBponeickuii cyx 0o IpaBaM 4YeloBEKa IIPUILEI K BBIBOAY O TOM, YTO, HECMOTpPS Ha
UMEIOLIMECs] B PACIHOPSDKEHUH TocydapcTBa OoJibIIME TOJHOMOYMS, OHO HE CyMeNo HalTh
CHpaBeIBBIA OallaHC MEXIy HWHTepecamu obmiecTBa M 3()(PEKTHBHBIM YAOBIETBOPEHUEM IIpaB
3asiBUTENS HA YBAXKCHHUE €€ JI0Ma U €€ 4YacTHOM Ku3HU. COOTBETCTBEHHO, NMEJIO MECTO HapylIEHUE
ct. 8 KonBenuuu 1950 1. B Tekcre ykazanHoit KoOHBEHIMM cemeiiHasi KWU3HbB, SBISIOMIAACS
COCTaBHBIM KOMITIOHEHTOM YaCTHOM HU3HH, BBIICISIETCS CaMOCTOATENBHO, XOTSA, KaK MOKa3bIBACT
aHaIN3 CyNeOHOM MpaKTUKM, STU JBAa acCHEKTa JOCTaTOYHO TPYAHO OTAEIUTH APYr OT Jpyra.
[TonbiTku EBpometickoit komuccuu 1mo 3ddexTuBHOCTH MpaBocyaus U EBpomeiickoro cyaa mo
mpaBaM YeJoBeKa CHOPMYIMPOBATH OOOOIIAMOIINE OMpPEISICHHUs MOHATUH "ceMbs" U "cemeliHas
KU3HB" HE yBEHUaNUCh ycnexoM. lIpexnae Bcero, 3To CBSI3aHO C T€M, YTO MOHATHE "cembs' B
TpakToBKe cT. 8§ KonBeHuuu 1950 r. He coBmajmaeT MOJHOCTHIO C COAEPNKAHHUEM aHAJIOTHUYHOTO
noHsTus B KoHTeKcTe cT. 12 Konsenmuu 1950 r., 3akperuifiomeil mpaBo Ha BCTYyIJICHHE B Opak u
co3aaHue cemMbu. KpoMe TOoro, npyMEHHUTENBHO K CT. 8 COJepKaHUE TaHHOTO MOHATHUS CYIIECTBEHHO
BapbUPYETCs B 3aBUCUMOCTH OT 00CTOSITEIbCTB KOHKPETHOTO Jea.

[Ipu ycTaHOBIIEHMM HapyLIEHUs NIPaBa HA YBA)KCHUE CEMEHHOMN KU3HM, 3aKPEIJIEHHOTO B CT.
8 KonBenmuu 1950 r., B mepByro odepenb NOMJIEKUT BBIACHEHUIO HAIWYHME ACHCTBUTEIBHBIX
CEMEMHBIX OTHOILIECHMI. B manHOM ciiyyae EBporneiickuii cy o nmpaBaM 4eJI0BEKa PEIIaeT BOIpPOC O
HAJIMYUK CEMEWHOM KU3HU Ha OCHOBE (PAKTOB, PACCMATPUBAEMBIX B KaX/10M KOHKPETHOM clly4ae, U
001Iero MpUMEHSIEMOro NMPUHIUIA O CYIIECTBOBAHUN TECHBIX JIMYHBIX CBSI3€H MEXAYy y4aCTHUKAMU
OTHOLICHMHA. AHanu3upys NpakTUKy EBporelickoro cyaa mo mpaBaM 4elOBEKa, MOXHO CIEenaTh
BBIBOJL O TOM, UTO HENb3s MCUEPNBIBAIOIIMM O0pa3oM ONpeAeauTh, KaKHe KOHKPETHO
B3aMMOOTHOIIEHHUSI MOT'YT OBITh OTHECEHBI K ceMeitHOM >ku3Hu. Tak, B perennu ot 19 oktsa6ps 2003
r. no geny K. u T. nporuB @unisiHauu EBponeickuil cyJ mo IpaBaM 4YeJOBEKa yKasall, 4To
CYILIECTBOBaHUE WJIM OTCYTCTBHE CeMeHOM xu3nu s uene cr. 8 Kousenuu 1950 r. sBasiercs,
[0 CYIIECTBY, BOIPOCOM, 3aBHUCAIIUM OT PEAIbHOIO CYIIECTBOBAHMS B KM3HU OJNM3KUX JUYHBIX
cBsa3eil. B mpeuenenTHoM npaBe EBporielickoro cynaa mo mpaBaM 4eJIOBEKa SICHO YCTaHOBJIEHO, UTO
nonsATue "cemeinHas xxu3Hp" B cT. 8§ KonBenuun 1950 r. noxpazyMeBaeT CymecTBOBAHNE CEMENHBIX
y3 MEXy KEHATbIMU WJIM HEKEHAThIMU napTHepaMmHu. [lo MHeHuto EBpomneiickoro cyna no npasam
YyeJloBeKa, YKa3aHHAs CBS3b TaKXKe JOJKHA UMETh MECTO MEXAY POJIUTEISIMH U JETbMH, a TaKxkKe
WHBIMU POJICTBEHHUKAMHU.

B pemennn ot 21 nexabpst 2006 r. mo neny baptux npotuB Poccuiickoit ®enepanuu
EBponeiickuii cyq mo mpaBaM 4YeJOBEKAa OTMETHJ, YTO 3asBUTENb U €r0 POJUTENM IPOKUBAIH
OTAENBHO MO MeHbleh mepe ¢ 1997 r., xorga onu nepeexanu B ['epmanuto. Ero mpecrapensie
POIMTENN HE OTHOCATCA K €ro OCHOBHOM cembe. IIpu 3ToM He ObIIO A0Ka3aHO, YTO OHM SIBIISIOTCS
3aBUCUMBIMU YJIEHAMH €ro CeMbH. EBpPOIEHCKUI CyJ IO MpaBaM YeJOBEKa CYell, YTO JOBOJBI
3asiBUTEINI O CYLIECTBOBAaHMM CEMEMHOM XU3HU MEXIYy HUMH HEIOCTaTOYHO JOKa3aHbl U B HUX
HeNb3sl ObITh YBEPEHHBIM, B CBS3HM C 3THM jkajo0a B YacTH HapylIEeHUs B JaHHOM CiIy4ae CT. 8
KouBenmuu 1950 r. Hempuemiema. AHallorMuHas MO3ULMS BbICKa3zaHa EBponedckum cyaoM 1o
mpaBaM d4esoBeka B pemeHun oT S5 depans 2004 r. mo geny Bopcuna m Borpammk mpoTtuB



Poccuiickoit ®enepanuu. 3asBUTETBHULIBI KAJIOBAJUCh HAa TO, YTO BOCIPOU3BEICHHE HMEHU U
M300paXeHsl UX JAENyIIKM Ha NUBHBIX OyThUIKaX HapylIaeT MpaBO HAa YBa)KEHUE YAaCTHOM U
cemelinoi xu3Hu. IlpusHaBas xanoOy HempuemieMmoi, EBpomelickuii cyq mo mpaBaMm 4eloBeKa
yKa3aJl TaKXKe Ha JIOCTaTOYHO OTAAJICHHBIE CBS3U MEXKIY IPETEHICHTAMH U POJICTBEHHUKOM. [IpaBo
Ha yBa)XCHUE TalHbl IIEPEIUCKU SIBJISETCS OJNHOM M3 TApAaHTUH pealu3alyy IpaBa HA YBAKECHUE
YaCTHOM M CEMEWHOM >XM3HH, 4YTO CIEIYyeT M3 CYLHIHOCTHM 3TOr0 IpaBa U Ha YTO YKA3bIBaeT
HaumeHoBaHue cT. 8 Kousenuun 1950 r. B pemennn ot 21 sHBapst 1975 r. no neny ['onaep npotus
Coenunennoro KoponectBa EBpomnelickuii cyn mo mpaBaMm 4YesioBeka 00OCHOBal BO3MOXHYIO B
OTJENBHBIX CIyyasX CBA3b pPAacCMAaTpPUBAEMOro IpaBa C MPaBOM Ha CIpaBelIMBOE CyaeOHOe
pa3douparenbcTBO, MOMUYEPKHYB, UTO T[EpENuCKa 3asgBUTENs C aJBOKATOM SIBUIACh OBl
IIPEIBAPUTENBHBIM 1IArOM K BO30YXKIEHHMIO T'PaXJAHCKOIO J€ja, T. €. K OCYIIECTBICHHUIO IIPaBa,
3aKperieHHoro B Apyroil crarbe KonBenmuu 1950 r., a umenHo B ct. 6. Kpome Toro, EBponeiickuii
Cyll IO TIpaBaM YeJIOBEKAa HE MCKJIIOYAET, YTO OTPaHUYEHHUE IpaBa HA TallHy MEPENUCKU MOXKET
MOBJIEYb 32 COOOW BMEIIATENbCTBO B OCYILECTBICHHE IPaBa YeIOBEKa Ha yBaKEHUE €ro KUJIHINA
(pemienue EBporelickoro cyzaa 1o npaBam 4esioBeka oT 6 ceHtsiops 1978 r. mo neny Knace nportus
I'epmanum). Kak ykaseiBaer C. A. Haconos, cdepa neiictBusi Hopmbl KouBeniuu 1950 r.,
3aKpEIUISIIONICH MPaBO Ha TAaillHYy NEPENUCKH, OINpenesnsercs noaxonoM EBpomeickoro cyaa mo
IpaBaM YeJIOBEKa K TOJIKOBAaHUIO TEPMUHOB "KOPPECHOHJEHLMS'", "BMEIMIATENIbCTBO CO CTOPOHBI
rOCy/IapCTBEHHBIX OpraHoB" B OCYIIECTBJIIEHHME 3TOr0 IpaBa, a Takke TepMHHa 'kepTBa'
BMEIIATEIbCTBA B paccMmarpuBaemMoe InpaBo. IlepBoHauasibHO TepMHH "KOppecnoHAeHuus"
ToJIKOBaJICs EBponeickuM cyioM 110 IIpaBaM 4eIoBeKa B KOHTEKCTE OyKBaJIbHOI'O CMbICIIA, O3HAYas
OTIpPaBKy cooOIIeHusl B BUJe nuchma. B ocobom MHeHuu cyapu capa [xepanpaa Oummopuca mo
neny lonmep mporuB Coenunennoro KoponesctBa (pemenue EBpomeiickoro cynma mo mpaBam
yenoBeka oT 21 siHBaps 1975 r.) Obula BhIpaXkeHa CyTh TaKOM MPABOBOW MO3UIMH, 3aKII0YAIOIIAsICS
B TOM, YTO TEpMHUH "KOppecmoHJeHIHs" o0003Ha4aeT MHUCbMEHHYIO KOPPECIOHAEHLHIO,
BKJIIOYAIOIYI0, BO3MOXKHO, TeJerpaMMbl WM COOOIIEHUS IO TeNeKCy, HO He YCTHYIO
KOMMYHHUKAIIMIO OT YeJIOBeKa K 4YeJIOBEKY MO TesieoHy WM MPU MOMOIIM 3HAKOB JIMOO CUTHAJIOB.
OpnHako B pemenun EBporneiickoro cyna no npasam yenoBeka oT 6 ceHTs0ps 1978 r. nmo neny Knace
nporuB ['epmanum EBpomneickuid cyx IO IIpaBaM 4YeJIOBEKa BIIEPBBIE Al PACIIMPUTEIBHOE
TOJIKOBaHME TEPMHUHA "KOPPECIIOHICHIIMA", OTMETUB, UTO, XOTS Tele(OHHBIE PA3rOBOPHI KOHKPETHO
He yka3aHbl B I1. 1 cr. 8 KouBenuuu 1950 r., Takue pa3sroBopbl BXOASAT B MOHATHE "MHYHAs KU3HB" U
"KoppecnoHIeHIMA", KOTOPBIE JTa CTaThs CONEPKUT. B nanpHelmeM EBponeiickuil cyn 1o npasam
yeJioBeKa enle 0oJiee pacipui TOJIKOBaHUE TEPMHUHA "KOPPECTIOHACHIIMS" B CBOUX PELICHUSIX.

7.Ammiementauuss Hopm EBponeiickoii KonBeHnum mo 3ammre mpaB M OCHOBHBIX
¢B000/ B poccHiicKOi PaBOBOil cUcTEMe.

C BBenenueM B jaeiictBue B 1993 roxy noBoii Konctutynmu Poccuiickoit deneparuu Obutn
3aKpETUICHBl TMPUHIIMIIAAILHO HOBBIE HOPMBI, TapaHTHUPYIOIIKE oOecleueHrne 3alliuThl IpaB
yenoBeka B Poccuu. MHOTME KOHCTUTYUMOHHBIE TOJIOKEHHS, 3aKpENUBIINE IPABOBOWM CTaTyC
YEeJIOBEeKa U TpakJIaHWHA, OBUIM Pa3BEpHYTHI B MOCIENYIONEM B (heepalbHOM 3aKOHOIATEIhCTBE,
HO HEMaJo W3 3THX TMOJIOKEHWH €Ile HYXIAeTCd B JaJbHEWIIEeH JeTaau3aldd U pPa3BUTHU B
TEKYIIeH POCCHUUCKON MpaBOBOM cuctemMe. B mocimennue roapl npuHUMaeMmble B Poccuiickoit
@denepanuy  3aKOHOAATENBHBIE AaKThl, KaK IPaBWJIO, MIPOXOAAT OSKCHEPTH3Y C YYETOM HX
COOTBETCTBUS MEXKIYHAPOJHOMY M €BpPONEHCKOMY MpaBy, U B YACTHOCTH, HOpMaMm EBpomneiickoit

KOHBEHITMH O 3aIlUTE MPaB YEJIOBEKAa U OCHOBHBIX CBOOOI.



IIpn paccMoTpeHuM BOIPOCAa O COOTBETCTBUUM POCCHMCKOIO 3aKOHOIATENILCTBA HOpPMaM
EBpomnelickoii KOHBEHIIMU O 3alUTE IPaB YEIOBEKAa U OCHOBHBIX CBOOOJ HEOOXOAMMO YUYHUTHIBATH
cyneOHyro mpakTuky EBpomeiickoro cyaa mo mpaBaM 4YellOBeKa, Tak Kak EBpomneickuii cyn
JIEHCTBYeT B paMKax EBpONEcKoil KOHBEHIIMU O 3aIIMTE MPaB YeJIOBEKa M OCHOBHBIX CBOOOM U B
CBOUX peueHusax JlaeT TOJIKOBAaHHE HOpMaM YKa3aHHOU KonBennuu.
ComnocraBnenne mnpaBoBbix HopM Koncturynmum Poccuiickoit ®expepauuu, psga QenepaibHBIX
KOHCTUTYIIMOHHBIX ¥ (peepanbHBIX 3aKOHOB, 3aIMIIAIONIMX [paBa 4eJIOBEKa, JAPYrux
3aKOHOJATENbHBIX akTOB Pocculiickorn ®enepanuun u EBpONECKON KOHBEHIIMM O 3allUTE IIpaB
4eJI0BeKa M OCHOBHBIX CB0OOJ, pemieHHi EBpomeiickoro cyaa mo mpaBaM 4eloBeKa, HEKOTOPBIX
Ipyrux mpaBoBbIX akToB CoBera EBpombl [1al0T OCHOBAaHUE YTBEPkKAATh, UYTO POCCHIICKOE
3aKOHOJATENbCTBO YK€ BO MHOI'OM COOTBETCTBYET EBPOIIEHCKHMM CTaHAapTaM B 3TOH cdepe.
OpnHako 3TOT MPOLECC ellle AATIEKO HE 3aBEpPLICH.

B oroit cBs3M, 1enecooOpa3HO MpoaHATM3UPOBATH MPOLECC HUMIUIEMEHTAIMA HOPM
EBporieiickoii KOHBEHIIMM O 3aIUATE MpaB YeJIOBEKa M pelieHuid EBporeickoro cyma mo mpaBam
YeJIoBeKa B MpaBoBYIo cucteMy Poccutickoii denepaiuu B CBA3M ¢ HEOOXOUMOCTHIO TAJIbHEUIIIETO
COBEpLICHCTBOBAHUSA POCCUMCKOIO 3aKOHOJATENbCTBA B O0JIACTH 3alIUTHl IpaB 4YeJOBEKa U
OCHOBHBIX CBOOOI.

Cnenyer oTMmeTuTh, uTo eme 3agoiaro no BerymieHuss Poccum B Coer EBpombl u
patudukanuu EBponeiickoil KOHBEHIIMM O 3alUTe MIpaB YeJI0BeKa U OCHOBHBIX ¢B00O, ¢ 1992 rona
Poccuiickas ®denepanns npuHUMaga ydyacTUe B pa3jMuYHbIX HamnpaBieHUsX AestenbHocTH CoBeTa
EBponbl, NOAKIIOYMIACH K BBITOJHEHUIO MEKIIPABUTEIBCTBEHHBIX IPOTpaMM  B3aWMHOIO
COTPYJIHUYECTBA M COJCIHCTBHUS, B YacCTHOCTH, B 0OJacTH NpPaBOBbIX pedopM, 3aIIUThl IPaB
YEJI0BEKa, C LENbI0 NMPUBEICHUS OTEYECTBEHHOTO 3aKOHOJATEIbCTBA B COOTBETCTBHE C HOPMaMH
€BPOIENCKOro MHCTUTYTA 3alllUThl IPAaB YeJIOBEKa U OCHOBHBIX cBOOOJ. Haunnas ¢ sToro nepuona
BaKHEHUIIINE MOJI0KeHHsT EBpOneiickoi KOHBEHIIMHU O 3alUTe MpaB YejJOBEKa U OCHOBHBIX CBOOOI U
pemienust EBponelickoro cya no npaBam 4elOBEKa CTAIM HAXOJUTh CBOE OTPAKEHUE B PA3IUIHBIX
3aKOHOJIaTEIbHBIX aKTaX, BCTYNUBIIUX B CUIIY B HAallIEH CTpaHeE.

Tak, Poccuiickas ®enepanus patudumnuposana «KoHBEHIMIO 0 3alMTe MpaB 4YeIOBEKA U
OCHOBHBIX CB00OOM» OT 4 HOsiOpsi 1950 roma ¢ u3mMeHeHUsAMH, BHECEHHBIMH [IpoTOokKoiiamu K HeEi
®enepanbHbIM 3aKk0HOM «O patuduxanmu EBporelickoil KOHBEHIIMM O 3alllUTe MpaB YeJoBeKa U
OCHOBHBIX cB0OO U [IpoTokomnoB k Hel» oT 30 mapTta 1998 roma Ne54-D3.

C momenTa patudukanuu Poccuiickoit @enepanneit EBpornelickoit KOHBEHIIMH O 3alUTe MpaB
YyeJloBeKa M OCHOBHBIX €B00OJ u IIpOoTOKONOB K HEW, a Takke NPU3HAHUSA B IOJHOM OOBbEMe
IOpUCAUKIIMK EBponelckoro cyaa mo mnpaBaM 4e€JaOoBEKa, HOpMbI JaHHOW KOHBEHIMH W pelieHHs
EBpomneiickoro cyna mo mpaBam 4eioBeKa 00pa3yloT HEOThEMJIEMYIO COCTaBHYIO YacTh MPaBOBOMU
cuctembl Poccuiickoil @eaepanuu U UMEIOT NMPUOPUTET TMEpe]l BHYTPEHHUM 3aKOHOAATEIbCTBOM,

Tak Kak ¢ npunHsTHeM Koncturymuu Poccuiickoit @enepannu B 1993 rogy Obut BHECEHBI O4Y€HBb



Ba)KHbIE U3MEHEHHS B 1T01X0 Poccuu K BHIMOIHEHUIO MEXKIYHAPOHBIX 0053aTENbCTB U PAaBOBOMY
pEXKUMY MEXITYHAPOIHBIX 10roBopoB. CornacHo cT. 15 . 4 Koncrtutyuu Poccuiickoit deneparumn
«0OUIenpu3HaHHBIC MPUHIMIIBI U HOPMBI MEXIYHAPOJHOTO TpaBa M MEXIYHAPOIHBIE JTOTOBOPHI
Poccniickoit ®@enepauuu  SBIAIOTCA  COCTaBHOM 4YacTbIO €€ IIPaBOBOM  cucTemsl. Ecium
MEXIYHApOAHBIM Jorosopom Pocculickoii @enepanuy YCTaHOBJIEHBl HMHBIE IIpaBUiIa 4YeM
IPEyCMOTPEHHBIE 3aKOHOM, TO NPHUMEHSIOTCS IMPaBUIIa MEXIYHApOIHOTO aoroBopay.[5] Takum
o0pa3oM, Ha KOHCTUTYLIMOHHOM YPOBHE BIIEPBBIC ObUI NMPU3HAH HPUHIUI, B COOTBETCTBUH C
KOTOPOM BCE MEXIyHapoHbIe JoroBophl Poccuiickoii denepanyu, patuuuupoBaHHbIE JODKHBIM
0o0pa3oM U BBEICHHbIE B JCHCTBUE, CTAHOBATCA COCTABHOM YacThlO0 HAllMOHAJIBHON IPaBOBOU
CUCTEMBl W JUIl 3TOro He TpelOyercsd TMPUHATUS KAKUX-TUOO JOINOJIHUTENbHBIX aKTOB
VMMILJIEMEHTALAH.

Y4uuThIBas ONBIT MEXAYHAapOAHOIO COTPYJHHUYECTBAa B NPABOBOM cdepe, a TakKke MHEHHE
EBporelickoro cyma mo mpaBaM dYeloBeKa, CIeAyeT NpHu3HaTh, 4TO Hambonee 3(PPeKTUBHBIM
CPEACTBOM ISl PEalM3allMy TOJIOKEHU EBpONENCcKol KOHBEHIMM O 3alluTe IpaB 4YeJIOBEKa U
OCHOBHBIX CBOOOJ SIBISIETCS WX WHKOPIIOpAIMS B POCCHICKYIO TPaBOBYIO CHUCTEMY, TO €CTh
HEIOCPEICTBEHHOE BKIIFOYEHHME E€BPONEHCKHMX IPABOBBIX HOPM BO BHYTPUIOCYNApPCTBEHHBIE AKTBHI.
BxiroueHne MeXyHapOIHBIX M €BPOIIEMCKUX HOPM I10 IIPAaBaM YEJIOBEKA B POCCUICKYIO MPABOBYIO
CHUCTEMY IPOMCXOAUT KAaK B BHJIE HEMOCPEICTBEHHOIO BHEJIPEHUS MX B OTACIBHBIC IOJOKECHHUS
Koncturynuu Poccuiickoit @enepanum, KOHCTUTYLIMOHHBIE U (hefepabHble 3aKOHBI, TAK U MYTEM
NOJANMUCAaHUS M paTUPUKALMU Halled CTPaHOM MEeXAYHapOIHBIX KOHBEHIIMH, COrJIallleHud Hu
JIOTOBOPOB, KOTOPBIE COAEPIKAT TAKHE HOPMBI.

OpHako NpU NPUMEHEHUU EBPOIEHCKOIO OMNbITa B OpPraHM3allMM 3allWThl MpaB dYesoBeKa
Poccust momxkHa yuuThIBaTH CBOM HallMOHAJIbHBIE OCOOCHHOCTHM M MHTEPECHl, U B TO K€ BpeMs
COYETaTh UX C UHTEPECAMHU JIPYTUX CTPAH.

B cBs3u ¢ patudukanuein EBporeiickoil KOHBEHIIMN O 3alllUTE TPaB YEIOBEKAa M OCHOBHBIX
cBOOON W pemieHu EBporerickoro cyaa mo mpaBaM 4YeloOBEKa, B POCCHHUCKOW MPaBOBOW CHCTEME
paclMpuiIoch IPEACTaBICHUE O MpaBax 4elioBeka. B 3T0 moHsATHEe ObLIM BKIIIOUEHBI €BpPOIEHCKUe
[IPaBOBbIE HOPMBI M NPUHIMUIIBI, OTpa)KaIOLIUe >KU3HEHHO HEOOXOAMMBbIE MpaBa U OCHOBHbBIE
cBOOO/IBI UETIOBEKA, UX IOPUANYECKUE TapaHTHH.

Hecmotps Ha TO, uTOo eme A0 paTudukauuu EBporneickoll KOHBEHIUH U MPUHSITHA
IOpUCIUKIMK  EBporelickoro cyga Mo TpaBaM 4YelOBeKa POCCHUCKUMHU BJIACTSIMHU  OBLIH
MPEANPHUHATHl JTEHCTBHUS IO MHKOPIOPALMM €BPONEHCKUX CTAHAAPTOB 3AIUTHI IIpaB YEJIOBEKA B
npaBoByro cucteMy Poccuiickoit ®Penepanuu, 0 HACTOSIIET0O BPEMEHHM B  POCCHIICKOM
3aKOHOJIATEIIbCTBE CYIIECTBYIOT CEPhE3HBIE pa3sHOINIacHsi ¢ HopMaMu EBpomneickoil KOHBEHIIMU O
3aIIATe TIPaB YEJIOBEKa M OCHOBHBIX CBOOOJ M pemeHuii EBponelickoro cyma mo mpaBaM 4esioBeKa.
Tem He MeHee, Ha CErONHALIHUN JI€Hb MOYKHO YTBEpP)KIaTh, YTO 3aKOHOTBOPYECKUMH OPraHaMH

Poccuiickoit ®eneparuu Oblia TpojenaHa cepbe3Has padoTa 10 NPUBEACHHIO POCCHICKOTO
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3aKOHOJIATENIbCTBA B COOTBETCTBHE C HOPMaMHU €BPONEHMCKOro mpaBa B OOJACTH 3aIUTHl MPaB
YeJIOBEKa.

Tak, B LeNsIX NPHUBENEHUS POCCUICKOrO 3aKOHOJATEIbCTBA B COOTBETCTBUE C HOPMAaMH
EBpomnelickoii KOHBEHIIUH O 3alIUTE MPaB YeIOBEKa U OCHOBHBIX CBOOOA M pemieHuit EBpomneiickoro
Ccyla II0 IpaBaM 4YeJOBEKa TPYIIION M3BECTHBIX OTEUECTBEHHBIX IOPUCTOB — MEKIYHApPOJHUKOB,
JOKTOPOM IOpUIMUYECKUX Hayk, mpodeccopom FO.M. KorocoBbIM, TOKTOPOM IOPHUANYECKUX HAYK,
npodeccopom JI.M. DHTHHBIM, TOKTOPOM IOPUANYECKUX HAyK, npodeccopom N.JI. [letpyxunsim u
JOKTOPOM IOpPUIMYECKUX HAyK, mpodeccopoM, cyabeit EBponeiickoro cyia mo mpaBaM 4esioBeKa OT
Poccuiickoit @eneparun A.M. KoBnepom u apyrumu, Obula MpoBeAEHA 3HAYUTEIbHAs paboTa 1Mo
COIOCTABJICHUIO HAI[MOHAJIBHOI'O 3aKOHOJATENIbCTBA M NPAKTHUKU C MPUHIUIAMH U CTaHAapTaMH
Cosera EBponsl Ha 6a3e MHcTutyTa EBponeiickoro npaa MI'MMO(y) u UucTutyTa rocynapcrsa u
npaBa PAH B pamkax Ilporpammsel corpyanuuectsa Cosera EBponsl, EBponeiickoii Komuccun u
Poccuiickoit @enepanuu.

Cpenu NpUHIMIOB, KOTOPbIE BOCIIPOU3BOAAT MEXAYHAPOIHbIE U €BPONENUCKUE CTaHIapThl U
UMEIOT 0c000€ 3HAueHHWE JMJIs Halled IPaBONPUMEHUTEIbHOW NpakTHKU, B OOmel dvactu
VYronosHoro kogekca P® cnenyer Boiaenuts npuHuun rymanusma (ct. 7 YK P®). CogepxarensHo,
TYMaHH3M TMpOSBIseTCs B OOBENMHEHMM JBYX Hadal: oOecledeHnHn Oe30MacHOCTH UJICHOB
oOmiecTBa OT MPECTYNHBIX MOCATATEIbCTB U B OJHOBPEMEHHOM O0OECIEYEeHMM T'yMaHHOIO U
CIPaBEJIMBOTO YTOJIOBHOTO HaKa3aHUs JIUIaM, IPECTYUBIINM 3aKOH.

B MexayHapogHOM IpaBe MPOYHO YTBEPAWJICS NPUHLUI YrOJOBHOM OTBETCTBEHHOCTH
(¢u3NYECKUX JIMI, BUHOBHBIX B COBEPUICHUM MEXKIYHAPOJIHBIX NMpecTyIUieHui. Tak, B YToJI0BHOM
kogekce P® ycraHaBnuBaeTcs yroJloBHas OTBETCTBEHHOCTh 3a: IUIAHMPOBAHHE, IOATOTOBKY
pa3Bs3bIBaHMs WM BeJeHHe arpeccuBHOW BouHBI (cT. 335 YK P®); nmyOnuuHble mpu3BIBBI K
arpeccuBHoOi BoitHe (cT. 354 YK P®); npou3BoACTBO WM pacHpOCTpaHEHUs OPYKHS MacCOBOTO
nopaxkeHus (ct. 355 YK P®); npumenenus 3anpenieHHbIX CpeJCTB U METOJ0B BEJIEHUSI BOWHBI (CT.
356 YK P®); renoumn (ct. 357 YK P®); sxorug (ct. 350 YK P®); naemunuectso (c1. 359 YK PD);
HaraJeHrue Ha JIUI] WIH YUPEKICHUS, KOTOPbIE TOJIb3YIOTCS MK IyHapoaHOH 3amuTtoi (cT. 360 YK
PO).

Taxum 00pa3zom, MOXKHO CZeNaTh BBIBOJI, UTO B 1[€JIOM OCHOBHBIE MEKyHAPOIHbIE CTaHAAPTHI
B 00J1aCTH 3allIUTHI PaB YeJIOBEKa, a B YaCTHOCTU, HOpMbI EBporneiickoil KOHBEHILIMH O 3alllUTe IpaB
YEeJIOBEKa M OCHOBHBIX CBOOOJI W CyaeOHOU mpakTuku EBpomeickoro cyaa mo mpaBaM YellOBEKa,
HAIIlJIM CBOE OTPaXKEHHE B HOBOM YTOJIOBHOM Kojiekce Poccuiickoit denepanmm.

OpnHako, HEpelIeHHBIM B 3aKOHOAATENBHOM IUIAHE IOKa ocraerca s Poccum Bompoc o
BBEJICHUM MOpATOpUS Ha IPUMCHEHHMs CMEPTHOM Ka3HM M €€ OTMEHBl B CTpaHe, 4YTO HE
cooTBeTcTBYeT TpeboBaHusiM cT. 1 IIpoTtokona Ne 6 k EBpomeiickoii KOHBEHIIMH O 3aIUTE IMPaB
YeJI0BEKa M OCHOBHBIX cB0OOA: «CMepTHas Ka3Hb OTMeHseTcs. HUKTO He MOXeT ObITh IPUTOBOPEH

K CMepTHOI\/'I Ka3HH HUJIK Ka3HCH)).



B ampene 1998 roma mepen I'ocymapcrBennoit Jlymoit Poccuiickoit ®deneparnyu ObLa
MIOCTaBJIEH BOMPOC 00 OTMEHEH CMEPTHOW Ka3HHW, OJHAKO 3akoHOMpoekT IIpesuaenta Poccuiickoit
Oeneparu Obi1 OTBepruyT 176 romocamu mpotuB 75.6 aprycra 1999 roma IlpaBUTENHCTBO
Poccuiickoit ®enepaunu euie pas npeacrasuiio IIporokon Ne 6 EBponeiickoli KOHBEHIIUN O 3aLIUTE
IpaB YelloBeKa M OCHOBHBIX cB0OOA Juta patudukanuu B ['ocymapcTBeHHyto J[yMy, KOTOPBINA Takxke
HE OB PUHAT.

[To3aHee aTa mpobiemMa Obla pemieHa caMbiM HEOXKUAAHHBIM 00pazom. B derpane 1999 roxa
Koncturynuonnsiii Cyn Poccuiickoii denepannn BbIHEC PELIEHUE O TOM, YTO AJIi BBIHECEHUS
OpUrOBOpa  NPUMEHEHUS  CMEPTHOM  Ka3HM  OOBHMHSEMOrOo  JIOJDKEH  CYAUTh  CYA
npucsokHbix.] Koncrurynmonnsiii Cyn Poccuiickoit Denepanyn 0co00 MOAYSPKHYI, YTO TaM, TIC
HET BO3MOKHOCTH INPOBENEHHUS CYyA€OHOro 3acelaHMsl C Y4acTUEM IPHUCSHKHBIX, HE MOXKET ObITbh
BBIHECEH CMEPTHBIM MpuUroBop. To, 4YTO 3aMBIILISVIOCHE KaK IIEPEXOJHOE IIOJIOKEHHE, B
JEHCTBUTENBHOCTH OKa3aJ0Ch IOCTOSHHBIM OTPaHMYEHUEM MU, CIIEJJOBATEIbHO, IPOTHUBOPEUMIIO
crathe 19 «paBEeHCTBO mepe] 3aKOHOM», YacTu 2 ctaTtbhu 20 «I1paBoO HA KU3HB» U 4acTu | ctaTeu 46
«cynebnas 3ammra npas» Koncrurynuu Poccuiickoit denepanmm.

Hecmotpst Ha TO, YTO BO3MOXKHOCTH OTMEHBI CMEPTHOM Ka3HU BBI3BIBAET HEOJAHO3HAYHOE, a
mopol W PE3Koe OCyXIeHHe oOmecTBeHHOCTH, Poccuiickoit @enepanuu  HEOOXOIUMO
3aKOHOJATENIbHO YPEeryJIHpoBaTh JJAHHBIA BOMPOC, BOZMOKHO IYTEM NPU3HAHUS OTMEHbI CMEPTHOMI
Ka3HU, Tak Kak Poccuiickas ®enepauuu npuHsiga Ha cels 0053aTeiabCTBO paTU(ULIHPOBATH
[Tporoxon Ne 6 EBponeiickoil KOHBEHLIMU O 3alUTE IPaB YeJIOBEKa U OCHOBHBIX CBOOOJ, KOTOPHIH
OTMEHSET IpUMEHEHNE CMEpPTHOI Ka3HU B MHUpPHOE BpeMsl.
Cnenyer ormeruth, uto Konctutyuus Poccuiickoit ®denepanuu B oriauume oT EBpomneiickoit
KOHBEHIIMU O 3alllUTe MpaB 4YEJIOBEKAa U OCHOBHBIX CBOOOA (M. 2 CT. 2) HE COAEPKHUT YETKOIO
MOJIOKEHHUS 00 «a0COIIOTHO HEOOXOAUMBIX)» OCHOBAHUSIX JIUIIEHUS KU3HHU.

B pamkax nmpuBeieHHS B COOTBETCTBHE POCCHMCKOrO 3aKOHOAATEIbCTBA HOPMaM
EBporneiickoli KOHBEHLIMHM O 3alllUTe€ TMpaB uYeIOBeKa U OCHOBHBIX CBOOOJ U pEHICHUSIM
EBporneiickoro cyna no npaBaM uyeioBeKa B LIEIbIM psii pOCCUMCKMX HOPMATUBHO-TIPaBOBBIX aKTOB,
pEerJaMeHTUPYIOIIUX IpaBa W O0O0S3aHHOCTH BOEHHOCIHYKallMX, ObUIM BHECEHBl W3MEHEHUS U
JIOTIOTHEHHUS, u TaKkKe MPUHSTHI HOBBIE benepanbHbIe 3aKOHBI.
[TonBeprieecss paHee KPUTHKE CO CTOPOHBI MEXKIYHAapOIHBIX SKCIEPTOB MPABOBOE IOJIOKEHUE
POCCHUICKUX BOCHHOCTYXAIlUX B HACTOALIEE BPEMs B IIEJIOM OTBEYAET €BPONEHCKUM CTaHAapTam,
3aKpeIJIeHHbIM B TOM 4Hciie B EBpomneiickoil KOHBEHIIMM O 3allMTe MPaB YelIOBEKa U OCHOBHBIX
cBoOon. Bcero 3a mocnemnee Bpems Obuto mpuHATO cBbiie 300 HOPMATHUBHBIX AaKTOB,
pErIaMeHTHPYIOIINX IIPaBOBOE IIOJIO’KECHUE BOCHHOCTYXKAILHX.
OCHOBHBIE NTOJIOKEHUS ATUX IPABOBBIX HOBEIUI BOILIM B HOBBIE (efiepalibHble 3aKOHBI: «O cTaryce
BOEHHOCTYXaIuXx», «O BOMHCKON O00S3aHHOCTM W BOEHHOH ciyx0e», «0O0 o00s3arenTbHOM

TOCYJApCTBEHHOM CTPAaxXOBaHUH KHU3HU U 3JO0POBbA BOCHHOCIYXXAIIUX, I'paKJaH, IIPU3BAHHbLIX Ha
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BOCHHBIE COOpBI, JHUI PSAOBOTO M HAYAIbCTBYIOIEIO COCTaBa OpPraHOB BHYTPEHHUX JIEl
Poccuiickoit ®Denepaniii ¥ COTPYIHUKOB (eAcpalbHBIX OpPraHOB HAJIOTOBOM MOIUIUNY. B
YronoBHoM koaekce Poccuiickont dexepanuy npeaycMOTpEHa YroJIOBHAsh OTBETCTBEHHOCTH 3a
«HApyILIEHUE YCTAaBHBIX IPAaBUJ B3aMMOOTHOLIEHMH MEKIY BOEHHOCIYKALIUMH IPHU OTCYTCTBUU
MEXJly HUMH OTHOILEHUN NOJYMHEHHOCTH, CBSI3aHHOE C YHM)KEHHEM YECTH M JIOCTOMHCTBA WU
M3JIEBATEILCTBOM HaJ IMOTEPIEBIIUM JIMOO compspkeHHoe ¢ Hacwimem» (cr.335 YK P®), 3a
ockopOienne BoeHHocyxamero (cr.336 YK P®) u apyrue HapylieHus ero mpas.

Bmecre ¢ TemM MHOrue mnpaBOBbIE HOPMbBI B YacTHU MPOXOXKIEHHUS TpakJaHAMH BOEHHOU
CIIy’)KOBbI, 0COOEHHO B BONPOCAX 3AIIMUTHI XKU3HU M 3J0POBbS BOCHHOCTYXKAIIUX, UX JHUYHOU
0€30MacHOCTH HE peanusyrorcs Ha IIPAKTHUKE.
VYkazom Ilpesunenra Poccuiickoit ®eneparuu ot 30 utons 2002 roga «O BHECEHHMH U3MEHEHHUI B
obmeBonHckue yctaBbl Boopyxkennsix Cun Poccuiickoit @enepanun» ¢ 1 urons 2002 rona BHeceH
psaa u3MeHeHu B JlucumiinHapHbIi ycTaB 1 Y cTaB FapHU30HHOM 1 KapayJbHOU CITyXkO.

C BHeceHnueM n3MeHeHud B JlucuuniauHapHbiil ycras ¢ 1 uronst 2002 roga BOEHHOCTY KAl
MOKET OBbITh apecTOBaH B AMCLUMIUIMHAPHOM IMOPSIKE TOJIBKO MO CyIeOHOMY pEIIEHHIO, YTO
MOJHOCTBIO COOTBETCTBYET HOpMaMm EBpOIENCKOW KOHBEHUMH O 3alluTe MpaB 4YeEJIOBEKa H
OCHOBHBIX CBOOOI.

B cootBerctBUM ¢ TpeOoBaHusMH EBponeiickoil KOHBEHIIMM O 3alUTe IpaB 4eJIoBeKa U
OCHOBHBIX CBOOOJI U pemieHuid EBpomneiickoro cyaa no npasam 4esoBeka, B 4acTHOCTH [IpoTokosos
4 (ct. 4) u 7 (ct.1) k KonBeHMH («3anpet KOJUIEKTUBHOW BBICBUIKM MHOCTPAHLIEBY, «IIPOLIEyPHbIE
TapaHTHH B CJIy4ae BBICBUIKM MHOCTPAHIIEB» U JIpyrue) ObUIo 00Jiee YETKO OMPEeNIeHO MOJIOKEHNE
MHOCTPAHHBIX TPa)X/JaH C Y4YETOM HOBBIX BHEIIHEMOJUTUYECKUX M MEXIYHApOJHO-IIPABOBBIX
daktopoB ¢ npuasaTHeM DenepanbHoro 3akoHa Poccuiickoit depepannu «O MpaBOBOM MOJI0KEHUH
MHOCTPAaHHBIX TpaxaaH B Poccuiickon @enepanum».

MHorue mpaBa, CIOCOOCTBYIOIIME JYXOBHOHM, IOJUTUYECKOW, COLIMOKYJIBTYpPHOM,
po)eCCHOHAIBHON M APYTrOd COMAILHON caMOpeain3alliy YeI0BeKa: CBO0O/Ia MBICTH, COBECTH H
BEPONCIIOBEIAHMS; CBOOOJIa BBHIPAKEHHS MHEHUS; CBOOOJAa COOpaHM M accoIMalliid; MpaBoO Ha
cBOOOJHBIE BBHIOOPHI: MPaBO Ha TPyA; NpaBo Ha oOpa3oBaHUE U JIPYTHE, - 3@ IOCIETHUE TOJIbI
JIOCTaTOYHO YETKO OMPENEIIEHbl B POCCHIICKOM 3aKOHOJIATENILCTBE B COOTBETCTBUM ¢ EBpomnernckoit
KOHBEHIIMEN O 3alluTe MpaB 4YeJIOBEKa W OCHOBHBIX CBOOOJ M €BpPONEHCKUMHU MPaBOBBIMU
CTaH/JapTaMH B LIEJIOM.

[Tocne Bcrymnenus Poccuiickoit ®enepanmu B CoBer EBpomsl ¢ ydeToM BaXKHEHIIMX
noyiokeHu EBpornelickoil KOHBEHIIMH O 3aIlIUTE TIPAaB YEJIOBEKAa M OCHOBHBIX CBOOOJI, KaCAFOIIMXCSI
BbIIlI€ HA3BaHHBIX MpaB, ObUIM MPHUHSTHI TaKHE ONPEIEIAIONIne MPaBOBbIe aKThl, Kak [ paxaaHckuii
kojaekc Poccutickoit @enepanuu (yacts Bropasi) ot 26 ssaBaps 1996 roma Ne 114-D3], penepanbubie
3akoHBI: «O 3aHsATOCTH HaceneHus B Poccuiickoit @enepamum» ot 19 anpens 1991 roga Ne 1032-1,

«O mpodeccroHaTbHBIX COI03aX, WX MpaBaxX U TApaHTHIX JAEATEILHOCTH» OT 12 sHBaps 1996 roxa
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Nel10-D3[, «O cB0OOE COBECTH U PEIUTUO3HBIX 00BEIUHEHUAX» OT 26 ceHTsI0ps 1997 roma Ne 125-
@3, a Ttakke (QenepanbHble 3aKOHBI, KOTOPBIE COAEpXaT OOIIME MPHHLIUIBI OpraHU3alud
U30MpaTEeTbHON CUCTEMBI, TApAaHTUX M30MPATENBHBIX TPaB rPaX/IaH U PErJIAMEHTAIUIO TPOBEACHUS
BBIOOPOB Ha BCceX YpOBHsX: «O0 OCHOBHBIX TapaHTHUAX U30MpaTENbHBIX NPaB U MpaBa Ha y4acTue B
pedepennyme Tpaxnan Poccuiickoit ®eneparun» ot 12 wmrors 2002 roma Ne 67-03, «O6
o0ecrieyeHN KOHCTUTYIIMOHHBIX TMpaB rpaxnaaH Poccuiickoii ®enepaunu u3bupate U OBITh
U30paHHBIMU B OpraHbl MECTHOTO caMOyMpaBieHUs» oT 26 HostOpst 1996 rona Ne 138-D3 u mHOTHE
JIpYyrue IpaBOBBIEC AKTHI.

B nenom, Poccuiickas denepanus 3a mocieHne HECKOJIBKO JIET, ¢ MOMEHTa paTu(ukanuu
EBponeiickoii KOHBEHIIMM O 3alllMTe IIpaB 4YeJlIOBEKa M 110 HACTOsIIEe BpeMs, IpoBena
KOJIOCCAJIbHYI0 paboOTy MO MPUBEIACHUIO POCCUICKOTO 3aKOHOAATEIbCTBA B COOTBETCTBHE C
HopMamu EBporielickoif KOHBEHLIMH O 3alUTe MpaB YelIOBEKa U OCHOBHBIX CBOOOJ U pEIICHUSIMHU
EBponeiickoro cyna 1o nmpasaM 4eja0BEKa, IIyTeM MMILUIEMEHTAMA 3TUX HOPM B 3aKOHOJATEIbCTBO
Poccun m mpuHATHS JecaTka HOBBIX OCHOBOMOJAraroImuX (eaepaabHbIX 3aKOHOB. Takum o0paszom,
Poccuiickas ®enepauny NpakTUUYECKH MOJHOCTHIO BBIIIOJIHAET B3SIThIE HA ceOsl 00s13aTeNIbCTBA IPU
paruduxanuu EBponeiickoii KOHBEHIMH O 3allUTe IpaB YEIOBEKa W OCHOBHBIX CBOOOX IO
IIPUBEJICHUIO POCCUHCKOrO0 3aKOHOIATENIBCTBA B COOTBETCTBUE C OCHOBHBIMU €BpPONEHCKUMU
CTaHJapTaMM 3aLIUTHI IIPaB YEJIOBEKA.

Tem He MeHee, CyIIECTBYIOT M IO HACTOSAIIEE BpeMsl HEpa3pEUICHHbIE MPOTUBOPEUHS MEXKIY
POCCHUICKHMM 3aKOHOJATEIbCTBOM U HOpMaMH EBPOIENCKON KOHBEHIIMH O 3aIUTE MPaB 4YeJIOBEKa U
OCHOBHBIX CBOOOJ M MpeleAeHTHbIMU pelnieHus: EBponeiickoro cyaa mo mpasam yenoBeka. Tak, 110
CUX TIOp HE sICEH BONpOC 00 OTMeHe cMepTHOW ka3Hu B Poccuiickoit deneparuu, Tak Kak IpH
patudukanuu EBpomneiickoli koHBeHuMH Poccusi oOs3anack B MOCIEACTBUM PaTHUQUIMPOBATH
[Tpotokon Ne 6, 3anpeniatroniuii TpuMeHEHNE CMEPTHOM Ka3HHU.

Takoke, BAXKHO OTMETHUTh, YTO BBINIOTHEHUE 00s3aTenbCcTB Poccuiickoit deneparmeit, B3sSTHIX
Ha cebs ¢ parudukanueir EBponeiickoit KOHBEHIIMU O 3aIIUTE TPAB YEIOBEKAa M OCHOBHBIX CBOOOT,
TpeOyeT He TOJIbKO NPUBEIEHUS POCCHMCKOrO 3aKOHOJATEeNbCTBA B COOTBETCTBHE C HOPMaMHU
KonBennuu u cyneOHoil npaktukoir EBporeiickoro cyna mo mpaBaMm uejoBeKa MyTEM NPUHATHS
COOTBETCTBYIOIIMX 3aKOHOB, HO U COOJIIOIGHHS UX B MPABONPUMEHHUTEIHHOW MpPaKTHKE.
Taxum oOpazom, Poccus, siBisisice uneHom CoBera EBporibl, 10mKHA U JaNbIlle MPEITPUHUMATE BCE
HEOOXOJUMBbIE Mephl 10 MPHUBEACHUIO POCCUHCKOrO 3aKOHOJATEeNbCTBA B COOTBETCTBUE C
OCHOBHBIMH €BpPONEHCKUMU CTaHJIapTaMu B c(epe 3alIUThl MpaB YeloBeKa U OCHOBHBIX CBOOOJ, B
YaCTHOCTH, ¢ HopMaMu EBpomneiickoil KOHBEHLIMU O 3allUTe MpaB YeJOBeKa U OCHOBHBIX CBOOOJ U
pemieHusiMa  EBpomneiickoro cyga mo mnpaBaM 4elIOBeKa, B LEIIX NOpu3HaHus Pocculickoit
@denepau cO CTOPOHBI MEXKAYHApOJHOTO M €BPONEHCKOro coolliecTBa AEMOKPATHYECKUM
roCyJapCTBOM, KOTOpPOE BBIMOJHSET B3ATble HAa Ce0s MEXAyHapoJIHbIE 00s3aTE€IbCTBA M CTABUT

3alIUTy MPaB YEJIOBEKA IJIaBHOW rOCyAapCTBEHHOM 3a/1aueid.
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8.Biiusinme pemenuii EBponeiickoro Cyja Ha HallMOHAJIbLHOE 3aKOHOAATEJIbCTBO.

B oreuecTBeHHOl mpaBoBOil cucTeme, kak 0 ToM ropopurcs B 4.4 cr.15 Koncturyuuu PO,
NEHCTBYIOT Takxke OOLIeNpU3HAHHBIE CTAaHAAPTHI, MPUHATHIE B MEXAYHApPOJHOM cooduiecTBe. B
YaCTHOCTH, cO BcTyruieHueM Poccutickoit @enepanuu B 1996 r. B CoBet EBponsl aiist Poccun cranm
00s3aTeNbHBIMA TaKHE MEXIYHApOIHO-TIPaBOBbIE JOKYMEHThI, kKak KOHBEHIMS O 3aliure Ipas
YelloBeKa W OCHOBHBIX cB0OOa oT 04 HosOps 1950 (manee - KOHBEHIMS) W IOCIICIYIOIIUE
npoTokoiibl K Hell. EBponelickuii Cya mo mpaBam yenoBeka Obl1 00pa3oBaH, B LEsIX o0ecreveHus
coOroficHus 0053aTeNNbCTB, MIPUHATHIX HA ce0s TocynapcTBamu-ydactHukamu, B CtpacOypre. Cya
paccMaTpuBaeT WHIUBUIyalIbHBIC JKalo0bl U MeXrocynapcrsensble nena. Ilo mpocrbe Komurera
muHuctpoB CoBera EBpombl Cyn MOXET Takke JaBaTh KOHCYJIbTAaTUBHBIC —3aKIIOYCHUS
OTHOCUTEJIbHO TOJIKOBAHUSI TMOJOKEHUM EBponeickoil KOHBEHIMH Wi [IpoTOKONOB K HEM.
TonkoBaHWE W CMBICI TOJOKEHUNW 3TOTO OCHOBOIIOJATAIOIIETO MEXIYHAPOJAHOTO JIOKYMEHTa B
o0yacTu mMpaB ueloBeKa TakKe BbIABIseTcss EBpomeiickuM cyoM mpH pa3pelieHud KOHKPETHBIX
KaIo0 TpaxmaH, GOpMUPYS IEIYI0 CHCTEMY KOHBEHIIMOHHBIX TIPEIEJACHTOB, Pa3BHBAIOIINX H
nononHsaronmx Esponelickyto Konenuuto. Eponeiickuii Cya 1o mnpaBaM 4YellOBEKa BIPABE
NPUHUMATH 3asBICHUS OT (U3WYECKUX W IOPHIWYCCKUX JIMIl, YbM KOHBEHIIMOHHBIC IIpaBa
HapylLIEeHbl FOCYJapCTBOM, IO FOPUCIUKIIMEN KOTOPOro oH HaxoauTcs. EBponeiickue rocyaapcra
T0OPOBOIHHO TIOTYMHIIIN CEOSI FOPUCIUKITUN HE3aBUCUMOTO HATHAITMOHAIBHOTO Cy/IeOHOT0 OpraHa,
UMEIOIIEr0 TMpaBO MPUHUMATh IOPUAUYECKU OOs3aTenbHble MM HUX pemeHus. JlanHoe
obcrositenscTBO oTpaxeHo B denepanbHom 3akonHe ot 30 mapra 1998 roma «O parudukanmu
KonBeHnuu o 3amure mpaB 4YeIOBeKa U OCHOBHBIX CBOOOJ M IMPOTOKOJOB K HEW», B KOTOPOM
COJICPXKUTCSL 3asBJICHUE O TMpu3HaHUU oOs3aTenbHbIMH i1 Poccuiickoit ®enepanum  Kak
ropucaukiuy EBpomneiickoro cyaa mo mpaBaM uYelOBEKa, TAK U €ro pemieHuil. B cooTrBercTBuM co
cratbeil 2 maHHoro 3akoHa Poccuiickas ®deneparus npusnaer ipso facto m 0e3 crnenuaibHOTO
coryaimieHus: IpUcAuKIio EBporneiickoro cyna mo mpaBaM 4esnoBeKa 00s13aTeNbHON MO BOMPOCAM
TojkoBaHusg W npumMeHeHus: Kousenuuu u IIpotokonioB k Heil. KoHBeHIMS BCTynuia B CHILY IS
Poccun 5 mas 1998 1., u ¢ sTOr0 MOMEHTa ee MpaBuiia B 00SA3aTENHFHOM TMOPSJIKE JOJKHBI
yuuThIBaThcsl poccuiickumu cynamu. Koncrtutynmonusii Cyn P® BmnepBble cocnajics Ha
noctanoBienust EBpomneiickoro Cyza mo mpaBaM u4eloBeKa B CBOEM MOCTAHOBJICHHH OT 23 HOAODS
1999 Ne 16-I1 o neny o mpoBepKe KOHCTUTYIIMOHHOCTH a03a1ieB TPEThero U YETBEPTOro MyHKTa 3
ctateu 27 DeaepanbHOro 3akoHa «O cBOOOJE COBECTH M PEIMTHO3HBIX O0BEIUHEHUSX» B CBS3H C
)kanobamu Penurnosnoro ob6mecrBa Ceuaereneir Merossl B Topone SpocnaBie M peaTuruno3HOTO
oOvenuHeHus «Xpuctuanckas lLlepkoBb mpocnaBienus». EBpomeiickum CynoMm TpuU3HAHBI yKe
YeTbIpe KajoObl, MOJaHHbIe O HapylIeHUH cTared 9 (cBoOOJa MBICIU COBECTH U penuruu), 11
(cBoOoma coOpanmii m oObenuHeHHi) EBponeilickoii koHBeHnmMHM Poccuiickoit ®deneparueii. 1o
Pemenne o npuemnemoctH xano0bl Ne 18147/02 CaenTonornyeckasi LepkoBb I'. MOCKBBI U JIPYTUX
npotuB Poccun ot 28 okTs0psa 2004 roxa, pemenue EBponeiickoro cyaa mo mpaBaM 4eJOBEeKa OT
09.06.2005 o mpuemsiemoctu xkamo0 Ne Ne 76836/01 wm 32782/03 Errenmss Kumum, Aiimapa
CynranoBa u CaeHronorumyeckod unepkBu r. Hmxknekamcka npotuB Poccun.), ykaszaB, 4TO
nocTaHoByIeHHs EBporieiickoro cya mmo mpaBam denoBeka ot 25 mast 1993 roga (Series A n0.260-A)
u oT 26 centsi0ps 1996 rona (Reports of Judgments and Decisions, 1996-1V), pa3bsacHSIOT XxapakTep
U MacmTabd 00s3aTeIhCTB TOCYNAapCTBA, BBITEKAIOMMX W3 cTaThu 9 HazBanHOW KonBenmuu. B
nanHoM IlocranoBnenun Kouctutyiumonssiii cyn P® Toibko ccbutaeTcsi Ha TMOCTAHOBJICHUS
EBporneiickoro Cyzaa mo mpaBam 4YesloOBeKa, HE pacKpbiBas, Ha Kakyro 4acTb [locTtaHoBieHus, oH
cocnaiics, U kakasi mpaBoBasi o3uius ECITY Obina ucnonp3oBana Koncrurynnonusiv Cynom PO
11st 000CcHOBaHUA cBoUX BbIBOAOB. KoHcTuTynnonnsiit Cyn PO, kak mpaBuiio, CChIIAETCsl HA TE WU
uHble npaBoBble no3unuu EBpomeiickoro Cyna mo mpaBaM 4enoBEKa, yKas3blBash TOT HJIM HWHOU
naparpa¢ [locranoBneHus, TMOO BOCTIPOM3BO/IS CaM TEKCT MpaBoBOM nmosuiinu EBpornetickoro Cyna



no npasam yenoBeka. OueHuBas BiausiHue pemeHuid EBponeiickoro Cyna mo mpaBaM uyejoBeKa Ha
npakTuky Koucturynmonnoro Cyma P® B 3aBucuMOCTH OT (OpPMBI  OCYIIECTBISIEMOTO
Koncturynuonsnsim Cynom P® HOpMOKOHTpOJIE — aOCTPakTHOTO MM KOHKPETHOTO — CJENYET
3aMeTUTh, 4TO U3 168 pemenuit Koncruryunonnoro Cyga PP, B KOTOpBIX 1O COCTOAHUIO Ha 1 mMas
2010 r. HenmocpeACTBEHHO MCHOJIb30BaHbl IpaBoBble mo3unuu Epomeiickoro Cyna mno mpasam
YeNoBeKa JIM00 YIOMUHAIOTCS MIPUHSATHIC UM PEIICHHUS.

9.CoBer EBponbl Kak MeXIyHapoJgHasi pervoHajibHasi opranu3zamusi. OcCHOBHbBIE
HanpaBJieHus JeATeJbHOCTH U cocTaB CoBera EBponbi.

Coser Empombl (Council of Europe) - crapeiimas Ha KOHTHHEHTE MEXIyHApOIHAS
MOJIMTUYECKasi OpraHu3alusl.

Odunmanbrol natoit co3panust Coera EBponbl cunraercs 5 mast 1949 roma. B aTot nenp
MUHHCTPBI MHOCTpaHHBIX nen benbrum, Hanuun, ®pannum, Wpnannuu, Wrtamum, JlroxcemOypra,
Hupnepnannos, Hopeeruu, llIBennu u BenukoOpuranuu Ha xoH(epeHiuu B JloHI0HE moanucamu
cornamenue o co3nanuu Cosera EBponsl u Yeras CE.

Unenamu CoBera EBpomsbl sBisitorcss 47 rocymapcTB, B ToM uucie 21 rocymapctBo
LentpanbHoit 1 Bocrounoit EBpomnbl. 3asBky Ha BcTymienne B Opranuzanuto noaana benopyccust.
Craryc nabmogatens npu Komurere munuctpoB CE mnpenocraBnen CIIA, Kanane, Snonuwm,
Mexkcuke u Barukany. M3pamns, Kanaga um Mekcuka HMMEIOT cTaTyc HaOdromarens mpu
[TapnamenTtckoit accambiiee CE.

Poccwuiickass denepanus ctana 39-m rocynapcrBoM-wieHom Coera EBpomsl 28 despans
1996 rona.

Cornacno YcraBy opranuzanud, "uensio Coeta EBporbl siBIsieTCS JOCTHXKEHHUE OOJIBIIIETO
€MHCTBA MEXJly €ro 4Yi€HaMHd BO HUMs 3alIUThl M OCYLIECTBIEHUS HJEAJIOB U MNPUHIUIIOB,
SABJISIFOITUXCST WX OOIIUM JOCTOSSHHEM, M COACHCTBHE WX DKOHOMHYECKOMY M COLMAIBHOMY
porpeccy.

Orta menb Oyner pgocturartbes ycwimsmu opraHoB Cosera EBpombsl mocpencTtBomM
pPaccMOTPEHHsI BOMPOCOB, MPEACTABISAIONUX OOIIMI WHTEpEC, 3aKIIOUEHUs COTJAIICHUNd W
MPOBEJICHUSI COBMECTHBIX JEHCTBUM B JIKOHOMHUYECKOH, COUMAIBHOW, KYJIbTYpPHOW, HAy4HOM,
MPaBOBOM M aIMUHUCTPATUBHOW OONACTSIX, PaBHO Kak W IyTeM MOAJAEPKaHUS W AajdbHEHIIero
OCYIIECTBJICHUS TIPaB YeJIOBEKA M OCHOBHBIX CBOOOA".

Hemmemnue nonutnueckue nomHomounss CoBeTsl EBporbl Obimu ompenenensl Ha TpeTbeit
BCTpeYE TJIaB rocyJapCcTB W mpaButeiabcTB B Mae 2005 roma B BapmiaBe, rae ObUTH NPUHSATHI
[lonutnueckas aexnapauus, a Takxke [lman neicTBuii, B KOTOPOM TOCYyAapCTBA-UI€Hbl HAMETUIU
ocHoBHBIe 3amaun CoBera EBpombsl Ha Ommkalime TOABL. ITO: TPOJABIKEHHE OOIMNX
OCHOBOIIOJIATAIOIIMX LIEHHOCTEH: TpaBa YEIOBEKAa, BEPXOBEHCTBO 3aKOHA U JAEMOKpATHS;
VKperIeHue Mep, HalpaBJICHHBIX Ha oOecrieuyeHrne Oe30MacCHOCTH E€BPONEHCKHX TpaxkaaH, B
YaCTHOCTH, B 00JIaCTH OOpHOBI C TEPPOPU3MOM, OPTaHM30BAHHOW MPECTYMHOCTHIO U TOPTOBIEH
JTIOJIBMH; pa3BUTHE COTPYAHHYECTBA C JIPYTUMH MEKIYHAPOAHBIMH H  €BPOINECHCKUMU
OpraHu3aIHsIMU.

B pamkax CE npunsto Oonee 210 MHOTOCTOPOHHMX KOHBEHIMM, COTJIAIICHUH W
JIOTIOJIHUTEIBHBIX MPOTOKOJIOB K HUM. HEKoTopble M3 3TUX JAOTOBOPHO-IIPABOBBIX aKTOB OTKPBITHI
JUIST TIPUCOCIMHEHUST HEEBPOIEHUCKUX ToCynapcTB. Poccust sBIseTcsl yd4aCTHUKOM (TIOAMHCcCAIa U
patudumrpoBana) S56-Tu mpaBoBeIX JokyMeHTOB CoBeTa EBporbl, B T.u. KoHBeHIIMYM 0 3amure mpas
YeJI0BEeKa U OCHOBHBIX CBOOOI.

10. CyneOHasi 3amMTa NpaB ¥ ¢Bo00/ YeJI0BeKa B eBPOINEiiCKUX rocy1apcTBax.
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B EBpomne co3maHbl CTPYKTYpbl, OTBEUAIOLIME 3a 3aLUTy IpaB ueioBeka: Komurer mno
npaBam yesnoBeka OOH u Eponerickuii Cyn npu CoBere EBporibl.

OCHOBHBIMU MCTOYHHMKaMM MEXIYHApOAHOIO IPaBa, PErJIaMEHTHPYIOLMMU 3aIIUTY [IpaB U
cB00OO/ UeNoBeKa, ABISAI0TCA XapTus o MpaBax dejoBeka, EBponeiickas Konpenuus o 3amure npas
YeJIO0BeKa W OCHOBHBIX CB0O0OJ, 3aKIIOYMTENbHBIM aKT COBEHIAHWS 10 OE30MacHOCTH U
coTpyaHuuectBy B EBporre.

EBporneiickuit Cyn no mpaBam dyenoBeka M KomMHTET 1o mpaBaM uenoBeKa IPUHUMAIOT
KaIO0ObI IPU CIEIYIOMINX YCIOBHSIX:

paccMaTpuBarOTCS TOJBKO TE€ HApyLIEHMs IIpaB YEJIOBEKAa, KOTOpbIE IPOU3OLUIA IOCIE
npucoenuHenns Poccum Kk cooTBeTcTByrommuM joroBopam. JKamo6el B EBponeiickmit Cyna
NPUHUMAIOTCS, €CJIM ¢ MOMEHTA HApPYIICHHUS MpaBa M BEIHECEHHSI MOCIIEIHETO Cy/IeOHOT0 PEeIICHHS
pouuio He 6osee 6 MecsIEB;

ce BHYTPEHHHE BO3MOXKHOCTH 3aLIUTHI MPaB AOJDKHBI OBITh UCUEPIIaHBI (KPOME TEX CIIyYacs,
KOTI'Jla PaCCMOTpEHUE Jiela HEOMPaBIaHHO 3aTATUBAETCS WIH 3aBeIoMO Hed((HEKTUBHO);

&aji00a JOJHKHA [10/1aBaThCs MOCTPAJaBIIUM U HE ObITh AHOHUMHOM;

*ayoba JomkHa ObITh 000CHOBAHHOM: OpeMsi JOKa3aTeNbCTB JISKUT Ha 3asIBUTEIIE;

HeNb3s IojAaBaTh >kajnoly ogHoBpeMeHHO B EBpomelickuit Cyn u Komurer mo mpasam
yenoBeka OOH.

cllydae HpPHUHSTHUS pelleHuss B MOJb3y mnoctpanasiiero EBpomnelickuit Cya mnpucyxiaaeTt
KOMIIEHCAIINIO 32 HApyLIEHHOE MpaBo. PelieHus cyqa OKOHYaTeIbHbl, 00KaTOBaHUIO HE MOAJEKAT
U 00s13aTETBHBI IJIsl TOCYIapCTB-yYaCTHUKOB, B TOM 4ncIie st Poccun.

11. O030p NMpPaKkTHKH Y4YacTUsl HENPABUTEJHCTBEHHBIX OPraHu3aluii B KavyecTBe
CTOPOHBI B AeATeabHOCTH EBponeiickoro Cyna.

CeromHs B MEXIYHapOJHOW MPAKTUKE WCIONB3YeTCS JBa IIOHATHUS, CBS3aHHBIE C
oOpamienueM B EBponelickuii Uyn mMexayHapoJIHbIX opraHuzanuii, - "Amicus Curiae" u "amicus
curiae brief'. OOmenpuHaTeIM sBisieTcs: MHeHHe, 4To "Amicus Curiae" - 3TO YeNOBEK WU
CTOPOHHMI Hal0itoJaTenb, KOTOPhIH MMEET MpaBO BBICKA3aTh CBOE MHEHHE B CyJ€ B MOMEHT
COMHEHHUS WM OMIMOOYHOT0 BBIBOJA. DTO JIMIIO HE JOJKHO MPUHUMATh B JIeJIe y4acTHs B KauecTBe
IpoIecCyaJbHONM CTOPOHBI, U TAKHUM JIMIIOM MOXeET ObITh, HalpUMep, HENpaBUTEIbCTBEHHAs,
npodeccuoHanpHas OpraHu3alus, JULOO WIA Tpynna JUl, HWMEIOUMe HCKIIOYUTEIbHbIE
IOpUJIMYECKUe WIM TNpo(ecCHOHAIbHBIE 3HAHMS 10 Ba)XKHOM TeMe S3Toro Jena, a ux Ielblo
BBICTYIIA€T BBIHECEHHE KeJlaeMoro cyaeOHoro pemieHus. B cBoro ouepensn, "amicus curiae brief" -
3TO JIOKYMEHT, OTpaKaloIIMH MHEHHUE, 3asBJICHHE, PEe3lOME€ WU OTYeT, NepelaHHBId TaKUM
CTOPOHHHUM HaOJt0/IaTeNieM Cy1y, BBIHOCAILIEMY pEIlIeHHEe MO KOHKpETHOMY Jeny. B mokymeHTax
tuna "amicus curiae brief' wame oTpa)karOTCs MHEHHUS MO IOPUAWYECKUM JHOO (PaKTHYECKUM
BoTpocaM. B mpakTuke MeXIyHapOIAHBIX OpraHW3allil HEMTPABUTEIbCTBEHHBIC OPTaHW3alliN Yallle
BCET0 MPEJCTAaBIIAIOT OTYETHI HA TEMY COOJIIOJICHHs IpaB YelloBeKa B KAKOM-THOO peruoHe WM
rocy/apcTBe, KOTOpbIE TOKE€ MOTYT HOCUTh Ha3BaHME pe3loMe/3asiBieHHe '"amicus curiae" wiH
"amicus curiae brief". Tak, ogHa U3 KpynmHEHIINX MEXIYHapOAHBIX opraHu3anuil "MexayHapoaHas
Amuuctus" ("Amnesty International") ycrnenrHo Mcnoib3yeT Takue OTUETHI B CyAE€OHBIX Jeiax, B
KOTOPBIX paCCMaTPUBAIOTCS MPOOJIEMBI CMEPTHOM Ka3HU, MBITOK MM SKCTpaaunuil. O4eHb BaKHON
OCOOEHHOCTBIO COBPEMEHHOW TMPAKTHUKW HWCIOJb30BaHUS '"amicus curiae brief" sBusercs
NOJUYEepPKUBAHUE HEHTPaIbHOCTH aBTOpa JAOKYMEHTAa M YKa3aHHE HAa aBTOPUTET U HE3aBHCHUMOCTh
CyZa, 3a KOTOPBIM BCEI/la OCTaBJIETCS PEIIEHUE O NMPUHATHM WIM OTKIOHEHWMHM MHEHHs Amicus
Curiae. OnHUM U3 MPAKTHUYECKH BAKHBIX BOIPOCOB B KOHTEKCTE MpUMEHEHus "amicus curiae brief"
Ha MPAaKTHKE SABISETCA BONPOC O TOM, KaK IMOMNBITKA HEIPABUTEIBCTBEHHON OpraHM3alld MOXKET
NOBIHUATh HAa CyAeOHOE pELIeHHE U TapaHTHPOBATh HE3aBUCHUMOCTh, OECHpPUCTPACTHOCTH CYy/a.
[Ipexxne Bcero cieayeT OTMETHTh, YTO TMpakTWKa "amicus curiae" - 3To oOmenpuHaTas (opma
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NeMcTBUI B MHTEpecax ocCyllecTBIeHHs mpaBocyaus. Llenpio mokymenrta "amicus curiae brief"
HHUKOTIa HE JIOJDKHBI OBITh MHTEPECHI OJHOW WIIM JPYTOi MPOLECcCyalbHOW CTOPOHBI, XOTS MHOT/A
€ro pe3ysbTaToM MOXKET CTaTh BHITOJA JJIs TOH WJIM MHOM CTOpOHBI mpouecca. [lepenada 3naHMiA,
UH(OpPMAIIMHU U OIbITa KOMIETEHTHBIX JIUI CyAy HHU B KOEM Cllydae He O3HadaeT MOAMEHBI (QYHKIHHA
nocienHero. Beap mpaBo NMPHHATH WM OTKJIOHHTH "amicus curiae brief' mpuHauiexur cyabe.
JpyrumM Ba)KHBIM MOMEHTOM SIBJIIETCS M TO, YTO BO3JEHCTBHE MOCPEACTBOM "amicus curiae brief"
BCErJla MPOUCXOJUT OTKPHITO, B MUCBMEHHOW (opme, U 1ipu 3TOM "amicus curiae" TOKEH yBaKaTh
aBTOPUTET M 3HAYUTENBHOCTh cyaa. Cyapu MOTYT NpPUCIYLNIMBATHCS K MHEHHMIO OpraHM3aIfid
rpaXkJIaHCKOro OOIIecTBa M B HEKOTOPBIX CIydasx JenaioT 3To. Kak mojararoT CrenualucTsl,
npucyrctBue Amicus Curiae Ha cyaeOHOM mporecce 0c000 BaXKHO ¢ TOUYKH 3PCHUS CTPATErnIecKOn
TSOKOBI B 3alIMTy OOIIECTBEHHBIX WHTEPECOB, B JIeJIe 3aIIMThl HAPYIICHHBIX MPaB YeJIOBEKa,
UMEIOUINX OOJBIION 0OIIeCTBEHHBIH PE30HAHC 110 JAHHOMY Jely.

Takum 00pa3oM, HEMPABUTENbCTBEHHBIE OPTraHU3alMUd MMEIOT BO3MOXXHOCTH BBICKAa3bIBATh
CBO€ MHEHHE 10 Ba)KHBIM BOIIPOCAM, B TOM YHCJIE€ U KAaCAIOIIUMCS CYAEOHBIX MPOLECCOB. 3asBICHUSA
Amicus Curiae cuntarorcs 3 (HEeKTUBHBIMU TOJIBKO B TOM CIIy4ae, €CJIA B HUX MOJIBOJAATCS] HTOTH T10
TOMy WIA HWHOMY BONPOCY, a CaMH OHHM IIOMOTAIOT B MPHHATHH CYIOM 3aKOHHOTO W
oecrpuctpactHoro pemenus. IOpuct D. MamenoB cuutaer, 4To 3asBiieHHe "amicus curiae" CTaHeT
3 PEKTUBHBIM MHCTPYMEHTOM IIOMOIIM CYIy TOJBKO B Ciydae COOJIOACHUS KOMOWHAIMU psija
TOXKACCTBEHHBIX TpaBwil. OH BBIJCISET YETHIPE BAXKHBIX IOJOXKEHUS B 3TOM KOHTEKCTe: 1) camo
3asiBJIICHHE JOJDKHO COJIEPKaTh FOPUINYECKHE WK (DaKTHUECKHe apryMeHThI, OTIIMYHBIE OT TeX, 4TO
BBIJIBUTAIOTCSI CTOPOHAMH, ¥ KOTOPBIE OBl TOMOTAIIN CYAYy IPUHUMATh HH(POPMHUPOBAHHOE PELICHHE;
2) 3asBienue Amicus Curiae MOXET cJlielaTh aKLEHT Ha IOPUAWYECKMH aclleKT K apryMeHTaM,
NPEJCTAaBJICHHBIM B OCHOBHOM W3JIOKEHWHM CTOPOHBI; 3) BaXHO B 3asBICHHU YKa3aTh
"HempeyCMOTPEHHbIE MOCIEACTBUS Ul TPYII, NPEACTaBUIMX Mepel CylIoM", Tak KakK Cy J0JDKEeH
BJIAJICTh CUTYallMel M 3HATh, KaK €ro pemieHust OyayT BO3AEHCTBOBATh HA IPYTUX; 4) BAKHO TaKKe
NpeJCTaBUTh B IOKyMeHTe "amicus curiae" CI0XHOCTH Jiefia, YTO, 10 MHEHHUIO SKCIEPTOB, TOJIBKO
Oyzer cmocoOCTBOBAaTh BCEOXBATHIBAIOIIEMY aHAIM3Y JielNa W OECHpHCTPACTHOMY MPHHSATHIO
peLeHus CyJJoM

12.CooTnomenue npasa CoBera EBponsl u Poccun. Pexomenaanuu — o0si3aTesibcTBa
Poccumn, Becrynusmeii B Coser EBponbl.

Poccuiickas ®@enepanus Berynuia B Cosetr EBpomnbl 28 despanst 1996 rona nocie Toro, Kak
25 saBapst 1996 roma Accambiess pekomeHmoBasia CoOBETY MHUHHCTPOB TMPEUIOKHTH €H CTaTh
YJICHOM 3TON OpTraHU3aIMH, UCXOS U3 OINpeIeIEHHBIX 0053aTeNbCTB M TOHUMAHUH, U3JI0)KEHHBIX B
3akmouenun 193 (1996) (cwm. Ilpunoxenne I) wim BKIIOYEHHBIX B pa3WYHBIE MHCHMEHHBIC
NIOCJIaHUS BBICOKOIIOCTABJIEHHBIX JOJKHOCTHBIX JHIl Poccun 1o ee npucoenunenus. Korga Poccust
Bcrynuia B CoBer EBpombl, oHa Takke B3sjga Ha ce0si 00s3aTenbCcTBa, BO3JIaracMble Ha BcCe
rocy/1apCcTBa-uwieHbl MO0 CTaTbe 3 YCTaBa, U B YaCTHOCTH B OTHOIIEHUU TI'apaHTHUH BEPXOBEHCTBA
IpaBa U OCYIIECTBIIEHUS IIPAaB YEJIOBEKA U OCHOBHBIX CBOOOJ BCEMHM JHMIIAMH, HAXOSIIUMUCS MO
€€ IOPUCAUKIIUEN.

25 ampens 1996 roga Coser EBpombl NpUHAN pelIeHHWE NPUCTYNUTh K OCYIIECTBICHUIO
IIPOLEAYPBI KOHTPOJIS B COOTBETCTBUU € YKa3oM 508 M BO3JIOKHUI €€ Ha TPeX JOKIAI4MKOB HA TOT
MomeHT: Pynonbpa bunnura or Komuccum mo ropuanyeckuM BoIpocamM M IIpaBaM 4elOBeEKa,
OpHcta MronemanHa ot Komuccnnm mo nomutudeckum BompocaM U J[PBuaga ATKHHCOHA OT
Komuccun mno cBa3saM C eBponeickuMu ctpaHamu-HewieHamu Cosera. Ilocie mnpunsaTHs
Pezomonmu 1115 sta mpomnenypa Obuta mepenaHa HoOBoM Komuccuu 1Mo KOHTpOIO, KOTOpas
HasHauwia r-ga bunanra u r-ua MrojiemManHa coqoKiIagaukaMu mo Poccun.

Jloknamquuky, yxe ObIBaBIIME paHee HEOTHOKPAaTHO B Poccuu B CBSI3M C €€ 3asBICHHEM O
npuHsatid B wieHbl CoBera, mocetunn MockBy 17-20 nexabps 1996 roma nnsi mpoBepKH



BBHITIOJTHEHHSI ATOW CTpaHOH CBOMX 00s3aTenbCTB. [lOMrOTOBICHHBIE MOCIE 3TON TMOE3IKUA JBa
JIOKJIaaa ObUTH HAMpaBJICHBl POCCUUCKOM MapiaMEHTCKON Jeneranuu, kotopas 24 utons 1997 rona
IIPEACTABUIIA Pl 3aMEUAHUM.

B mHacTofieM [0KJane YUYMTBHIBAIOTCS OTH Ppa3lIMyHbIE DJIEMEHTBI, a TaKXKe YPOKH,
U3BJICUCHHBIE M3 TOe3J0K mpexacraButencii CnenmansHoro komurtera mo Yeune (30-31 mas
1996 rona, 8-10 wrons 1996 roga u 27-29 aBrycra 1996 rona) u aeneranuy 1o HaOJIOJACHHUIO 3a
X0JI0OM TpoBeaeHusi BbIOOpoB B Yeune (2-4 uronss 1996 roma u 26-28 suBapst 1997 roga). Ot
MOE3JKU TO3BOJIMIIM JIOKJIaJYMKaM 3aBs3aTh LEHHbIE KOHTAKTHl C BEAYUIMMH COTPYIHUKAMH
Anmunuctpauuu I[lpesunenra B Kpemue, ¢ unenamu IlpaBurtenscrBa, I'ocygapcTBeHHOM nymoii u
Coserom @enepanuu, a TakkKe C MPEACTABUTEISIMU OOILIECCTBEHHBIX OpraHM3allMii, CpEACTB
MaccoBoi WHGOpPMAIIUK, MPEANPUHUMATEIILCKIMH KPYTraMu, apMHEH M HEMpPaBUTEIbCTBEHHBIMH
opraHu3anusMid B MOCKBe W BO MHOTHMX JAPYruX pailoHax. TecHoe COTpYJHHYECTBO POCCHICKON
nenerauun npu Cosere EBpombl oka3anoch 0COOCHHO MOJIE3HBIM, U €€ BeChbMa KOHCTPYKTHMBHAs
MOMOIIIb 3aCJTY’)KMBAET CaMOU UCKpEeHHEH 0JarogapHOCTH.

Bo Bpemss mocemenuss MockBel U ['poznoro 9-13 Hosiops 1997 roma ... JOKJIQTIUKU
OTMETHUJIM, YTO, HECMOTPSl Ha 3HAUYUTEIBHBIA MPOTrpecc, MO-MpekHEMY HaOII0JaeTcs 3alepiKKa C
BBITIOJTHEHHEM 00sI3aTEIIBCTB, XOTSI OOBIYHO 3TO HE BBI3BAHO OTCYTCTBHEM N00poi Boyid. CI0KHOCTH
CUTyalldd U TPaHIMO3HOCTH CTOSIIIMX 3a/Jad B Takod Oonbinoi crpaHe, kak Poccus, dacto
3aTPyJHSIOT pEIIeHHWe NpoOJieM B HaMEYCHHBIE CPOKH. BOT modyemy B JOKIaAe OTPaKEHO
HBIHEIITHEE COCTOSIHUE, KOTOPOE YIAJIOCh BBISIBUTH B X0/1€ OCYIIECTBICHUS MPOIEAYPhl KOHTPOJIS.

13.CooTnomenue Hopm EBponeiickoro Cyaa u 3akonoaarenbcrsa P®.

[IpobremMa COOTHOIIEHHUS ¥ OMPEJETICHUS OCHOBHBIX MPHUHIIAIIOB B3aWMOJCHCTBUS
MEXIYHAPOJAHOTO U BHYTPHUTOCYIapCTBEHHOIO IpaBa, Ha KOTOPYI0 B KoHIE XIX Beka OJHUM U3
MepBLIX 00paTHU BHUMaHUE HEMEUKHUI uccienoBatens . Tpumnens, B mocineaHue rojbl mpuoodpena
0CO0YI0 aKTYaIbHOCTH JJISl POCCHIICKOU MPaBOBOM JOKTPUHBI U TPABONIPUMEHUTEIHHON MPAKTHKH.

Heo6xoauMoCcTh TeCHOTO B3aMMOJEHCTBUSI MEXIYHAPOJHOTO M BHYTPHUTOCYAApCTBEHHOTO
npaBa B COBPEMEHHOM MHUPE MPEIONpeAeNsieTcs PAAOM OOBEKTUBHBIX (PAKTOPOB. ITO MOSBICHHUE
MI00aNbHBIX MPOOJEM, PEIICHHE KOTOPBIX BO3MOKHO TOJHKO Ha OCHOBE TECHOTO AaKTHBHOTO
B3aMMOJICHCTBHS OONBIIMHCTBA TOCYIAPCTB MHUPA, 3TO U CTPEMUTEIHHO Pa3BUBAIOIIASCS TEHACHIINS
WHTEpPHAIMOHAIN3AIIMN OOIIECTBEHHBIX OTHOIIEHUN, paHee BXOJMBIIMX B HCKIIOYUTEIBHO chepy
BHYTPHUIOCYIapPCTBEHHOTO peryaupoBaHHusl. Heobxogumo OTMETHTB, 4TO CBSI3b
BHYTPHUTOCYIAPCTBEHHOTO U MEXKIYHAPOJHOTO IMpaBa BO MHOTHX CIydasx MPEACTaBISIET COOOM
IOPUANYECKA HEOOXOAUMOE B3aUMOJACHCTBHE, 0OCOOEHHO B IMPOIIECCe peali3alii MEKyHapOHO-
MPaBOBBIX HOPM.

B.B. I'aBpunoB cuuTtaer, 4To «IpU3HAHHUE MEXKIYHAPOJHBIX JOTOBOPOB YACTHIO MPABOBOM
CHUCTEMBbI HAIllET0 TOCYJapcTBa TMPEINoJiaraeT pa3pelieHrue CIEAYIOmed 3a7adyu: BBISIBICHUE
KPUTEPUEB U CO3/IaHUE pEATbHBIX IOPUIUYECKUX MEXAHU3MOB, TMO3BOJSIOMINX pa3rPaHUYHTh
CaMOMCIIOJITHUMbIC U HECAMOUCIIOJIHUMBIE MEKTyHApOIHBIE IOTOBOPHI U ONPEIeTIeHNUEe €AMHON ISt
BCEX POCCHICKUX MPAaBONPUMEHHUTENBHBIX CTPYKTYp KOHIIETIMA MPUMEHEHHS OOBIYHBIX HOPM U
MIPUHITMIIOB MEXIYHAPOIHOTO MpaBa Ha TeppuTopuu Poccum.

Kak nonaraer O.M. TuyHOB, HOpPMBI MEXIYHAPOAHOTO IpaBa MOTYT HEMNOCPEICTBEHHO
MPUMEHATHCST Ha BCEH TeppuTOpuu Poccuu, B TOM 4YHClie M CyJaMH, M «CyIbl OyIyT NMPUMEHSTH
T00yI0 HOBYIO MEXKIYHapOIHO-TIPABOBYIO HOpPMY, KoTopas Oyaer mpusHaHa Poccueii B kadecTBe
00s13aTeIbHOM, TTOCKOJIBKY OHA BOMIET B CHUCTEMY POCCHICKOTO HAIIMOHAJIBLHOTO MpaBa Ha OCHOBE
4.4 c1.15 KoHCTUTYIIMM aBTOMaTHYECKM.

Poccuiickoit denepaiuu ynaioch MHOTOE CIIENATh MO0 UMIIEMEHTAIIUU €BPOIEHCKUX HOPM B
poccuiickoe 3aKOHOAATenbCTBO. OHAKO, KaK MOKa3bIBaeT MPAKTHUKA, YTOOBI €BPOIMEWCKHE HOPMBI
JIEHCTBOBAJIM TTOJTHOIIEHHO U 3(PPEKTHBHO, HEOOXOIMMO CO3/IaHUE COOTBETCTBYIOIIETO MEXaHH3Ma



peanu3zauuu 3TUX HOpM. CTOMT, HaKOHEL, 3aAyMaThCs, ABIAIOTCS JIM IpeLeaeHTsl EBponeiickoro
cy/a o mpaBaM 4YeJI0BeKa 4acThi0 ITpaBoBOM cucTeMbl Poccuiickoit denepanum.

['moGanu3anusi MHPOBOTO XO3SHCTBAa, BCE YBEIMYHMBAIOIIANCS WMHTEPHAMOHAIH3AINS
9KOHOMHYECKUX OTHOLIEHUH, pacTylllue MEXIyHapoJaHbIe CBs3M Ou3Heca TpeOyroT obecredeHus
npu3HaHus ¥ 3()()EKTUBHOIN 3alUTHI IPaB, YYaCTBYIOIIUX B TAKUX CBS3SX MPAXIAH M IOPUANYECKUX
mun. Ha BHYTpEHHIOI 3aKOHOIATENIBHYIO IOJUTHKY rocynapcrs, Bxomammx B Coser Epomsl,
OKa3bIBAET BIIMSHUE U JeATenbHOCTh EBponeiickoro Cyna no npaBam 4esloBeKa.

B nocneanee Bpems mpeobiafaroT TEHACHLUH, onpenelstonecs crpemiaenueM Poceun k
COMMKEHUIO HAITMOHAIBHOW MPAaBOBOM CUCTEMBI C CHCTEMAaMU MHUPOBOTO COOOIECTBA, C KEJTaHUEM
BOCIIPUHSATB €BPOINEHCKHUE IEHHOCTU U CTaHJapPTHI.

[Tpunsras B 1950 r. EBpomnelickasi KOHBEHIMA O 3allIUTE NIPaB YeJIOBEKa M OCHOBHBIX CBOOO
COXPAHSIET XapaKTECPUCTUKU JEHCTBEHHOTO JTOKYMEHTA, OTBEYAIOILIEIO0 COBPEMEHHBIM YCIOBUSAM
COLIMAJIbHO-TIOJINTUYECKON JIEHCTBUTENBRHOCTH, IPEXK A€ Bcero Onaronaps peuieHussM EBpomneiickoro
Cyna no npaBam uesoBeka. COOTBETCTBEHHO, (POPMHUPYIOIIMECS HAa OCHOBE JAHHBIX pELIeHUN
IIPELEACHTHOE IIPABO CTAHOBUTCS COCTAaBHOMW 4YAaCTbK0 HOPMATHMBHOIO COJAEpkKaHus EBpOIencKou
KOHBEHIIMH, YTO MMEET NPUHLMIHMAIBLHOE 3HAYEHHE, B TOM 4YMCJE NPU aHAIU3E ICSATEIbHOCTH
EBpomneiickoro Cyia B COOTHOIIEHUH ¢ KOMIIETEHIIMEW HAlMOHAIBHBIX OPraHOB KOHCTUTYLIHOHHOIO
KOHTPOJIAL.

3akpermienue B 4.4 ct.15 OcHoBHOro 3akoHa Poccuiickoit denepanyu UMeeT, Kak MUHUMYM,
JIBa BXKHEHUINUX NPAKTUYECKUX cielncTBus. IlepBoe U3 HUX 3aKirodaeTcss B TOM, YTO B HACTOSLIEE
BpeMs K YUCILY IIPABOBBIX PETYJATOPOB OTHOILICHMM, BOSHUKAIOIIKUX B paMKax rpanul Poccuiickoi
Qenepau  UIM ¢ ydacTueM €€ CyOBEKTOB, Hapsay C IOJIOKEHUSIMH  POCCHICKOIro
3aKOHOJATENIbCTBA, OTHECEHbl B HOPMBbI MEXJyHapoAHOro mnpaBa. CMBICI BTOPOIrO OIpeneisieT
HEOOXO/JMMOCTh YydeTa Ha NpPaKTUKEe NPUHIMIA TPUOPUTETHOIO NPUMEHEHHUS MOJO0KEHUH
MEX1YHapOJHBIX JOTOBOPOB 110 OTHOILIEHUIO K HOpMaM BHYTPUTOCy1apcTBEHHOrO mpaBa Poccum.

IOpucouknus Eponeiickoro Cyma 1no mpaBam 4YelloBE€Ka B OTHOLIEHHMH Poccuiickoin
Qenepany M XapakTep NPUHUMAEMBIX MM PEIIEHUH OIIOCPEIOBaHbl HOopMamu EBpomeickoin
KOHBEHIIMU O 3alllUTe IPaB YeJIOBEKa M OCHOBHBIX CBOOOJ, a Takke TpeboBaHusMU KoHcTUTyLMH
P® wu d¢enepanpHoro 3akoHomarenscTBa. Poccuiickas ®deneparus, peanusysi CyBepeHHBIE
MOJTHOMOYHS, NoAnMcana U patuduuuposaia KoHBeHIMIO, MPUHAB Ha ceOsl BBITEKAIOIIUE U3 HEe
o0s3aTenbCTBA, B TOM 4YHCIIE€ M IO BbIIOJNHEHUIO peuieHuit EBpomelickoro Cyna mo mpasam
yenoBeka. [1o cBoeMy OykBasibHOMY cMbIciy cT.]1 deaepanbHoro 3akoHa ot 30 mapta 1998 r. Ne 54-
®3 «O parudukanuu KoHBEHIINH O 3alUTe MPaB YEJIOBEKAa U OCHOBHBIX CBOOO U IIpoTOKOIOB K
He» npennonaraeT o0s3arenbHOCTh A Poccun numb Toi yactu npaktuku EBpomneiickoro Cyna,
KoTopasi (GopMHUpYeTCS MpPH PACCMOTPEHHM JIe1 B CBSI3U C MpelnojiaraéMbIMU HapyIICHUSIMU
Poccuiickoit ®eneparnueil CcBOMX KOHBEHLMOHHBIX 00s3aTenbCcTB. Bormpoc o 3HadeHuHu Ui
HAI[MOHAJIHLHOU MpaBoOBOil cuctemsbl npakTuku EBpomnelickoro Cyna, copmupoBanHoii 6e3 ydacTus
Poccuiickoit @enepauueld He noaydws npsMoro paspemeHuss B Konsenmuu u @3 Ne54-D3 «O
patudukanuu KoHBEeHIIMM O 3alIMTe MpaB YeJIoBEKAa U OCHOBHBIX cB0OOA M [IpoTokosioB K HE» U
HE MMEET OJHO3HAYHOM OLEHKM B OTEYECTBEHHOM HayyHoOW suteparype. llpu srtom B psne
3apyOeXHBIX MCCIEI0BAaHUN BBICKA3bIBAETCSI MHEHHE, COTJIACHO KOTOPOMY, HECMOTpS Ha TO, 4TO
dopmanbHO pemeHust EBpormeiickoro Cyaa He 00s3aTenbHbI A HEY4aCTBOBABIIMX TOCYAApCTB,
(dakTUYeCKu TrocyAapcTBa CIEAYIOT C(HOPMHUPOBAHHONW MM IpPaKTUKE, MOCKOJIbKY KOHTPOJIbHBIE
opranbsl KoHBEeHIIMN TPU3HAIOT ce€0sl CBA3aHHBIMU MPELIEAEHTOM.

He cBuperenbcTByeT 00 yHHBEpCAIbHON 0053aTeNIbHOCTH pemieHnii EBpormeiickoro Cyza mo
IpaBaM 4YeJIOBEKa U TO OOCTOSTEIbCTBO, YTO CaM KOHBEHIIMOHHBIH OpraH paccMaTpuBaeT ce0s
CBSI3aHHBIM paHee C(hOPMYJINPOBAHHBIMHU IOJIOXKEHUSAMH M BBIBOJIAMH, MIPUOOPETIIMMH 3HAYECHUE
IpeLe/eHTa, MOCKOIbKY MpeIeICHTHBIN XapakTep UMeeT He Bce CyAeOHOE peIIeHHE LIEIHKOM, a
JUIIL cojeprkaiieecss B HeM (yHAamMeHTanbHasi (OCHOBHAs) MPaBOBasi MO3MIMS (WM P TaKUX



MO3UIMI), B KOTOPOH 3aKIIOYEHO AP0 OOOCHOBAHUS pa3pelICHUs CYIOM HOBOW FOPHUINYECKON
cuTyaluu. B cBS3M ¢ 3TUM HEJb3s HE OTMETUTh M TO 00CTOSITENLCTBO, UTO caM EBpomnetickuii Cya
JIaeT MOBOJBI JJISI YTBEPXKIACHHS, YTO €r0 COOCTBEHHBIC PEUICHUsI HE BCErJa BOCHPUHUMAIOTCS UM
KaK UMeIoIre abCOoMI0THOE 3HaYeHHE MTPEIIe/IEHTOB.

N3 n.11 Ilocranosnenus Ilnenyma BepxoBHoro Cyama Poccuiickoit ®enepanuu ot 10
okTsa0pst 2003 1. No5-I1 «O mnpumMeHeHMHM CygaMud OOIIEH FOPUCIUKIIMH  OOIICTIPU3HAHHBIX
IPUHUUIIOB M HOPM MEKIYHAapOJHOIO IIpaBa M MEXAYHAapOIHBIX JOroBopoB Poccuiickoi
®denepauun» CIeayeT, 4YTO BBINOJHEHUE TMocTtaHoBieHUM EBpomneiickoro Cyaga mo mnpaBam
yejoBeKa, Kacaromuxcs Poccuiickoir ®eneparnuu, mpeanonaraeT B ciydae HEOOXOAMMOCTH
0053aTeNIbCTBO CO CTOPOHBI TOCYJAapCTBa MPHUHATH MEPhl YaCTHOTO XapakTepa, HalpaBICHHbIC HA
yCTpaHEHUE HapyLIICHWH TpaB 4YeloBeKa, a TaKkKe Mepbl OOLIero XapakTepa C TEM, YTOOBI
NpenynpeanTh IMOBTOpeHUE MoA0OHBIX HapymeHud. Cyapl B mpelenax CBO€H KOMIETEHIIMH
JIOJDKHBI JICMCTBOBATH TAKUM 00pa3oM, YTOOBI 00ECIICUNTh BHIITOJHEHHE 0053aTEIbCTB TOCYAaPCTBA,
BBITEKAaOIMX M3 ydactus Poccuiickoit @enepaunn B KOHBEHLMM O 3alllUTE IpPaB Ye€lIOBEKa U
OCHOBHBIX CBOOO/I.

[Ipu sToM, roBops 0 BxoxkaeHuu pemeHuil EBpomneiickoro Cyna mo mpaBaM YeslOBEKa B
POCCHICKYIO TIPAaBOBYIO CUCTEMY, CJIEIYET YUUTHIBATh, TO U3 4.4 cT.15 Koncturyuuu PO BoiTekaer,
4YTO mIpaBoBble no3unuu EBponelickoro Cyna Kak MHOJOXEHUS KOHBEHLHOHHOTO HMCTOJIKOBaHMS
UMEIOT OOJIBIIIYI0 1O OTHOUIEHMIO K IIOJIO)KEHHSM HAlMOHAJIBHOTO  3aKOHOJATENbCTBA
IopuAnYecKyro cuiry. Bmecre ¢ Tem obnananue tTakumu perienusmu EBpomneiickoro Cyna 6ombIieit
IOPUAMYECKON CUJION MO OTHOLIEHUIO K (eiepaibHbIM 3aKOHAM OCTaBJISIET OTKPBITHIM BOIIPOC O UX
cootHoueHuu ¢ Hopmamu Konctutyiuu PO. [IpuHimnuansHeie MOAXOAbI K €ro pa3peleHnio ObutH
chopmynupoBanbsl Koncruryimonusim Cynom P® B [Toctanonenuu ot 30 HosiOpst 2000 . No 15-
I1. B aToM oTHomeHuun npasoBas nosuuuss Koncrutynnonnoro Cyna P® mmeer yHuBEpcanbHBIN
XapakTep U B MOJHOM Mepe MpuMeHuMa K MpaBoBbIM no3unusiM Esponeiickoro Cyaa no mpaBam
yenoBeka. OHa mpeamnosiaraer, uto ecinu Koucturyuueit P® mpemycmorpeH Oosee BBICOKHI
CTaHJapT TapaHTHUPOBaHUS IpaB U CBOOOJ YEIOBEKAa W TpakJaHUHA, HEXKEIU B BBIIBICHHOM
EBponerickum CyaoM o npaBaM 4eJIOBEKA B CMBICIIE KOHBEHIIMOHHBIX ITOJIOKEHUH, TPUMEHEHUIO
nojnexat Hopmbl Koncturyruu PO u, coorBeTcTBEHHO, HA000OPOT, €ciu OoJiee BHICOKUI YPOBEHb
oOecrieyeHUss TpaB MU CBOOOJA YeEJIOBEKa M TpakJaHWHA BBITEKAET M3 MPABOBOM IO3UIMH
EBponeiickoro Cyna mo mnpaBaM 4YellOBEKa, TO OHAa HMMEET MPUOPUTETHOE 3HAYCHHUE Iepen
KOHCTUTYLIMOHHBIMU HOPMaMH.

Ob6s3piBatomiee  3HaueHue pemeHuil EBponeiickoro Cyna kak Obl pa3gBauBaeTcs: IO
KOHKPETHBIM CIIOpaM OHO paclpoCTpaHseTcs, Mo oOlieMy MpaBWily, Ha Te€ TOCyJapcTBa —
yuyacTHUKOB KOHBEHIIMH, KOTOpBIE SIBISUIUCH CTOPOHOM B CIOpPE; S WHBIX TOCYNapCTB, HE
y4acTBOBABUIMX B Jelie, pemeHus EBponeiickoro Cyzaa nmo nmpaBam yenoBeka 00s3aTeNbHbI JIUIIb B
YacTH COJEp)Kallerocs B HUX O(UIMAIBLHOTO (HOPMAaTHUBHOTO) TOJIKOBAHHUS KOHBEHILIMOHHBIX
MOJIOKEHUH, MPUOOpETaIoONINX 3HaYeHHEe MpaBoBbIX mo3uimii EBpomneiickoro Cyna. IIperneneHTHo-
00s3bIBaOIIAsl CHUJIa TAaKUX pEIIeHWH BBITEKAeT M3 TOro OOCTOSITENBCTBA, 4YTO TOJIKOBAHUE
MEXIYHapOJAHOIO JOrOoBOpa OPraHoM, HOPUCAMKLHMSA KOTOPOTrO IIpU3HAHA TIOCyAapCTBaMH-
YYaCTHUKAMHU, SIBISIETCSI HEOTHEMJIEMBIM 3JEMEHTOM IOPHAWYECKOTO COJEpaHUS JIOrOBOPHBIX
HOPM, KOTOpble HE MOTYT NPHMEHSATHCS B OTPHIBE, a TeM OoJiee BONPEKH JaHHOMY TOJIKOBAHUIO.

NMeHHO B TakoM JBOMCTBEHHOM KaueCTBE — KaK aKThl Ka3yaJlbHOTO PEIICHUs CIOPOB O
coorBeTcTBUM KOHBEHUMM JCHUCTBUN POCCUHUCKMX HAIUMOHAIBHBIX BETBEH M KaK AaKThI
OQUIMATBHOTO  (HOPMATHBHOIO) TOJKOBAaHUS KOHBEHIIMOHHBIX TMOJOXKEHUH —  pEelIeHUs

EBpomnelickoro Cyna 1no npaBaM 4ejaoBeKa BXOAAT B cOOTBETCTBUHM ¢ 4.4 cT.15 KoHnctutynuu PO B
cOCTaB MpaBoBOM cuctembl Poccuiickoi denepanum.



14.EBpomneiickasi KOHBEHLIMSI O 3alIMTe NPaB 4YeJl0BeKa M OCHOBHBIX cB0oOOA, oT 4
Hos10pst 1950 r. (Kiaccugukanusi NPUHIUAIIOB U HOPM).

KonBeHunuss o 3amuTe mpaB 4YeJIOBEKa M OCHOBHBIX CBOOOJ, TaKKe HW3BECTHAs IO
HeopUIMaNbHBIM Ha3BaHUEMEBpomeiickas KOHBEHIUSI IO MpaBaM 4YeNOBEKa, SBISETCS OJHUM U3
OCHOBHBIX JIOKyMeHTOB CoBeTa EBpOHBI[l]. DTOT MEXyHApOIHBIN q0oroBOp nmoanucad B 1950 roay
u BcTynwin B cuity 3 ceHTa0ps 1953 roga. KoHBeHIMS ycTaHABIMBAET HEOThEMJIEMBIE TpaBa H
CBOOOJBI KaXJOTO 4YEJOBEKAa M O0O0s3BIBaCT TrocynapctBa, paTuduuupoBaBire KoHBeHIHIO,
rapaHTHUPOBATH 3TU IIpaBa KaKJOMY YEJIOBEKY, KOTOPBIM HAXOAUTCS MO UX HOPUCAUKIUEN. | TaBHOE
ornrnuue KOHBEHIMM OT HMHBIX MEXIYHApOAHBIX JIOTOBOPOB B OOJIACTH TpaB 4YelOBEKa —
CyILIECTBOBaHUE peanbHO JIEHCTBYIOLLETO MeXaHu3Ma 3aILUATHI JIEKJIapUPYEMBIX
npaB nocpencreom Epomeiickoro cyna mno mnpaBam denoBeka(ECITY), paccmarpuBaroiero
WHAMBUAyalIbHbIE KaJo0bl Ha HapylleHUs KOHBEHUHUHU. JIF0OOW TIpa)XIaHUH WM >KUTEIb CTpPaHBI
Cosera EBpombl, cuuTaromuid, 4to €ro mpaBa UM CBOOOJbI, 3aKpEIUICHHbIC KaKON-THMO0 CTaThEN
KouBeniuu, ObUIM  HaApyIIEHb, UMEET BO3MOXXHOCTH OOpaTHTBhCS B ECIY2, ccmn
COOTBETCTBYIOIIAsl CTaThd ObUIa paTUPUIMpPOBaHA TOCYAAPCTBOM, KOTOpPOE€ OOBHHSIETCS B
HapyILIEHUH IPaB.

Unenamu KonBeHuuu siBisitorcst Bce crpanbl Coera EBponbl. HoBble rocynapcrBa-uieHsl
00s13aHbl noanucate € npu BerymieHnn B CoBer EBpombl u patuduuupoBath B TE€YEHHE OIHOTO
roga. B texcte KoHBEHIIMN MOXHO BBIJIEIUTDH JBE YACTU: NEPEUECHB 3alllMIIAEMbIX IIPAB U MOPSI0K
nesteapHocTH EBporneiickoro cyna. [Ipotokonsr Ne 2, 3,5, 8,9, 10, 11, 146uc (yrparui cuity mocie
BCTyIUICHUS B cuity npoTokoisia Ne 14) u Ne 14 mocsiniieHbl U3MEHEHUSM B TOPSAJIKE ESITEIbHOCTH
Cyna, Kak ¥ He BCTYIUBIIHH B cruty (1o cocTostHuio Ha 2015 rox) mpotokos Ne 15.

15. 0030p MaTepuaJbHO-IPABOBBLIX HOPM EBpomneiickoii KOHBEHIMH 0 3alIUTE NIPaB
YyeJioBeKa M OCHOBHBIX CBOOO/I.

[leHHOCTP  KOHBEHIIMM KaK  YHHMKaJIbHOTO UCTOYHHMKA  MEXIYHapOJHOTO  IpaBa U
HAI[MOHAJIbHOU MPAaBOBOI cHCTEMBI OOYCIIOBJIEHA IIEJIBIM PSJAOM €€ CYIIHOCTHBIX XapaKTEPUCTHK, B
TOM YUCIIE:

00€eCne4eHHOCThI0 caMbIM 3(()EKTUBHBIM IO CPAaBHEHUIO C JIPYTMMH MEXIYHapOIHBIMU
JIOTOBOpaMM O TMpaBax 4YeJIOBEKAa MEXaHU3MOM HMIUIEMEHTAlUH, MPEeAyCMaTPUBAOIINM
BO3MOXKHOCTh oOOparieHusi B eBpomeiickuii cya mo npaBam uenoBeka (ECIIY) c sxamobamu
(TMeTULMSMH) TIO TTIOBOIY HAPYIIEHUS TE€X WM UHBIX TPaB, 3aIIMIIAeMbIX KOHBEHIIMEH, U BEIHECEHUS
CyloM O00s3aTeNbHBIX M OKOHYATENbHBIX TMOcTaHOBIeHUW. [lo CyTH, MaHHBIA MeXaHU3M
HETMOCPE/ICTBEHHO HAIMpaBJeH Ha O0ecreueHHue MprUMaTa MHTEPECOB JMYHOCTH HaJ MHTEpecaMu
rocy/apcTBa, SBISIOLIETOCS, KaK HM3BECTHO, OJHUM M3 TJIaBHBIX MPHU3HAKOB JIEMOKPATUYECKOU
MpaBoBOl TrocyaapcTBeHHOCTH. OH CIYXHUT JOMOJHUTENBHOM HAJAHALMOHAIBLHON TapaHTHel
3alUTHI IPAB YEJIOBEKA;

JUHAMU3MOM DPa3BUTHUsI KOHBEHUMHU. OHA 3BOJIIOLMOHUPYET KaK MOCPEICTBOM MPUHATHUS
HOBBIX MPOTOKOJIOB K HEW, TAK W IIyTEM pa3BUTHA 'TIOANUTHIBAOLIEH" €€ HOPMBI PAKTUKH CyZa 10
npaBaM 4eJIOBEKa, MpUIAoIIeld UM HOBbIE TpaHu. Cam KaTajor npas, FApaHTUPYEMbIX KOHBEHIUEH,
SBJISIETCS OTKPBITBHIM M IMOMOJHAETCS MPOTOKOIAMHU, PACIIUPSIIOIIUMHU chepy 3alIUThl;

CaMOMCIIOJIHUMOCTBIO HOPM KOHBEHIIMH, OIPEJENAIONMX 003aTeIbCTBA TOCYAAPCTB-
Y4acTHUKOB, B TOM uHciie Poccuu, B OTHOIIEHUH BCEX JIMI, HAXOIAIIMXCS O MX IOPUCAUKIIHEH.

[Ipu >TOM OTMETUM, YTO KOHBEHIIHUS 3aIUIIAET HE TOJBKO TPAXKAAHCKUE U MOJIUTUYECKHE
mpaBa ¥ CBOOOJIBI, HO M TIPEIOCTABIISIET HA OCHOBE CTaThu | mpoTokoia N 1 mmpokue BO3MOKHOCTH
(GUBUYECKUM U FOPUIUICCKUM JIUIAM JIJIsl 3al[UThl IMH UMYIIIECTBEHHBIX TIPaB.

[TockonbKy BeAylIylO pOJib B PEHICHUH OTBETCTBEHHOW M CIOKHOM 3aayv KOHTPOJIA 3a
COOJIIOJICHMEM HOPM KOHBEHIIMM Ha TEPPUTOpUH 47-MU TOCYAAPCTB B YCIOBHUSX MEHSIOMIUXCS
peanuii urpaetr ECITY, sBnsronmiics BaXXHEUIIIMM HHCTUTYIIHOHAIBHBIM 3JIEMEHTOM OCHOBAHHOM Ha
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KOHBEHIIMM CHUCTEMBI, JCSATEIbHOCTh JAaHHOTO HAJHAIMOHAIBHOIO OpraHa MeEXIyHApOJAHOIrOo
MPAaBOCYIUs HAXOJUTCS B LIEHTPE BHUMAHMs €BPOMEHCKOro mpopuaudeckoro coobmectBa. Kak
koHcTatupyeT B./l. 30pbKuH, KOHLIENTyalIbHbIE OLIEHKH, JaBacMbl€ AESITEIbHOCTH EBPONEUCKUI Cy
0 MpaBaM YeJIOBeKa B COBPEMEHHOM NMPaBOBOM JOKTPUHE, PA3IMYHBL, OJIHAKO OOJIBIIMHCTBO U3 HUX
cxonsarcss B ToMm, uto ECIIY BBIMONHSIET CErolHs POib OOMICEBPONEHCKOT0 "KOHCTUTYLIMOHHOTO
cyzaa'" 1o rnpaBam 4eJoBeKa.

[IpuuemM, eciu 3a €BpONEHCKUMM CyIOM IO IIpaBaM 4eJOBEKa IpU3HAETCA Takas poJib, TO
kouBeHIs st ECITY, kak oTMeuaeTcsi B IOPHAMYECKOW JIUTEepaType, - 3To "oOlieeBporerickas
KOHCTUTYLUS", "OCHOBHOM 3aKOH", "€IMHBIM U €IMHCTBEHHBIH KOJEKC", IPUYEM OAHOBPEMEHHO U
MaTepUaIbHO-IIPABOBOM, U CYJAOYCTPONCTBEHHBIN, U MPOLECCYaTbHbBIN

16.@opmupoBanue npeneaeHTHOro npapa Cosera EBponbl.

CrpacOyprckuit Cyn — HE3aBUCHMBI HaTHAIIMOHAJBHBINA OPTaH MPaBOCYIMS, KOTOPBINA
Ha EBPOIEHCKOM YPOBHE OCYIIECTBIISIET KOHTPOJb 32 COOIIOICHEM OCHOBHBIX MPaB YeJIOBEKa
BCEMU CTpaHaMu-ydyacTHMKaMu KoHBeHLnu, oOecnieunBasi COONIOIEHUE U UCIIOJIHEHUE HOPM
KouBennuu ee rocymapcTBaMU-y4acTHMKaMH.  OJTy 3aady OH OCYIIECTBISET IyTeM
PacCMOTPEHMSI M pa3pellieHuss KOHKPETHBIX JIeJ, MPUHATBIX UM K MPOM3BOJICTBY Ha OCHOBE
XKano0, MOJAaHHBIX (PU3HMUECKUM JIUIIOM, HENMPABUTEIHCTBEHHONW OpraHu3aldedl Wiu TpyHHon
YaCTHBIX JIMII.

HNHTepecHO OTMETUTh, YTO KOJMYECTBO >Kano0, MOCTYMAIOIUX OT BCEX CTpaH-
YYaCTHUKOB, C KaXIbIM TOJOM pacTeT. BeposTHO, 3TO CBSI3aHO € TEM, YTO TpaxkJIaHE HE
JIOBOJIbHBI pe3yabTaTaMH HallMOHAIBHBIX CyIeOHBIX pa30ouparenbcTB. VI HUYEro He ocraercs,
kak oOpatutbcs B Eppomedickuit Cyn. Kak wu3BecTHO, 1000 CyAeOHBIA MpereaeHT
CTPYKTYPHO JIEJTUTCS Ha JBE YACTH:

1. Ratio decidendi (ocHoBanme pelieHHs) — YacTh PELICHHS Cyja, M3JIararorias
HOPMBI IIpaBa, Ha OCHOBE KOTOPBIX pa3pelaioch JaHHOe Jeno. MIMeHHO 3Ta 4acTh u Oyner
00s3aTeNbHOM AJI BCEX IMOCIEAYIOIUX PELIEHU CyJ0B NMPU PaCCMOTPEHHUU aHAJOTUYHBIX
nen. Tem cambIM (opMUpYETCs TpaBOBasi OCHOBA, KOTOpasi UMEEeT HOPMATHBHBINA XapakTep U
INPUMEHSIETCS HE TOJbKO B OTHOLIEHHM CTOPOH IO JaHHOMY JeNy, HO U BCEX JIPYIHX JIMII.
CoOTBeTCTBEHHO, IIPEACTABISIET COOOH HOPMY MPELEJCHTHOTO MPaBa.

2. Obiter dictum — ocrampHas YacTh pPEHICHUS, 1O KOTOPOH TMOHUMAKOTCS
3aMeuyaHus cyJa Mo BOMpOcaMm, KOTOpbIe HEe BXOIAT B mpeameT cyaeOHoro pemenus. K Tomy
Ke 9acTh obitur dictum He MMeeT 00sA3aTeNLHON CHIIBI, B OTIIMYMHK OT ratio decidendi.

Poccuiickuii ropuct, npopeccop M.H. MapyeHko Ha000pOT BBIAEISET TPU OCHOBHBIX
MOJIEJH TpeIe/IeHTA.

[TepBast Mozenb - MOZAENTb YACTHOM aHAJIOTHUHM, B COOTBETCTBHM C KOTOPOH cyaeOHOe
pelieHne, KOTOpoe HMMEHYETCsl MpEleIeHTOM, SIBIsSeTcsS o0pa3lioM WIM HPUMEpPOM IpH
pPacCMOTPEHUH AHAJIOTUYHBIX JEJ, HE3aBUCUMO OT TOTO, HACKOJIBKO BBICOKOM cCyneOHOM
WHCTaHIMEW OHO MPHUHSITO.

Bropast Mmozens sBIsieTCS HOPMOYCTAaHABIMBAIOMICH - Cy/leOHBIC pEIIeHUs, KOTOphIE
UMEHYIOTCS MPELEZICHTOM, COJIepKaT B ce0e onpeiesi€éHHbIE paBuia, KOTOPhIE HIKECTOSIINE
CYIIBI B 00s13aTEILHOM TOPSIKE TOJDKHBI IPUMEHSTH MPH PACCMOTPEHUU aHATIOTUYHBIX JIEI.

CyTh TpeThel MOJENHM 3aKiioYaeTCs B TOM, UYTO CYACOHBIC pEIICHUs, KOTOpPHIC
MMEHYIOTCS MPELEAEeHTOM, OMUPAIOTCS Ha OINpEACNICHHbIE MPABOBbIE MPUHIUIIBI, CO3/IAI0T U
MOJJEPKUBAIOT UX, a TAKKE MOTYT MCIOJB30BaThCS MPHU PACCMOTPEHUM aHAJIOTHMYHBIX €T B
OyIyIeM | JUTsl TaTbHEHUIIEero COBEpPIICHCTBOBAHUS ITPABOBOM CUCTEMBI.

17.11peunenentHoe nmpaBo EBponeiickoro Cyaa u ero BjiMsiHMe HA MPaBOBYIO CHCTEMY
P®.
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Bmecre ¢ Tem, pemienus, koropble npuHuMaroTcs Espomeiickum Cynom Bcerga HOCST
00s13aTeIbHBIX XapakTep, 4To BbITeKaeT u3 4.3 cT.46 Konctutynmm Poccuiickoit denepamuu:
«Kaxnplii BIpaBe B COOTBETCTBUM C MEKIYHapoAHbIMU aoroBopamu Poccuiickoit dDenepaunu
o0palarhscsi B MEXXIOCYJapCTBEHHBIE OpraHbl MO 3allUTe IPaB U CBOOO YeIOBEKa, €CIIU UCUEePIIaHbI
BCE MMEIOIINECS BHYTPUIOCYJApPCTBEHHBIE CPENCTBA IIPABOBOM 3alllUThD», YTO TAKKE AHAJIOIMYHO
nocranoBiieHusiM Koncrurynuonnoro Cyna P®.

PaccmarpuBas Borpoc 00 o0si3aTenbHOCTH ero pemienuii, B. B. Jlazapes, B wacTHOCTH,
ykasbiBaeT: «O0s3aTenbHOCTh pemieHus: Koncrutynuonnoro Cya He 03Ha4aeT, YTO TAaKOBBIM
ABJIIETCS BCE €ro COAEpXkaHHE, YTO OHO LIEITMKOM HOCHUT HOPMATHUBHO-IPELEIEHTHBII
XapakTep Kak HCTOYHMK KOHCTUTYLIMOHHOIO IIpaBa. JTO OTHOCUTCS, NPEXKIE BCEro, K
PE30JIOTUBHOM YacTH, conaepikameicss B Heill ¢opmynupoBke pemeHus. Ho oOs3arenbHa u
MOTHBHPOBOYHAsI YacTh, MpaBja, HE BCE B HEHl cka3aHHOE, a TO, YTO 00Opa3yeT CUCTEMY
IIPABOBBIX apIyMEHTOB, IIPABOBYIO MO3MUIIMIO, JIEKAIYI0 B OCHOBE PEIICHUS U BhIPAXKAIOILYIO
MIPaBONOHMMAHUE COOTBETCTBYIOIIETO KOHCTUTYLIMOHHOIO IMPUHLIMIA, HOPMBI U JIOJKHOIO
KOHCTUTYLIMOHHOI'O COJIEP’KaHUSI OCIIOPEHHOTO MPABOIIOIOKEHUS».

W Bce ke CTOUT OTMETUTh, YTO CHOPHI MO MOBOJY CyAeOHOro MpereneHta OyayT
IPOJODKATECA IMOCTOSHHO C IEPEMEHHBIM YCIIEXOM CTOPOHHMKOB TOM WM WHOM TOYKHU
3penusi. Ha nanHbIii MOMEHT HET TaKUX 3aKOHOB, KOTOPBIE MOTJTIM OBl pa3peluTs ATOT crop. B
cootBercTBUU ¢ Koncrurynueir P®: Briciime Cynel Poccuiickoit denepaunn He 0071a1at0T
MIPaBOTBOPUYECKUMH TOJHOMOUUSAMH U SIBISIOTCS TOJBKO MPABOINPUMEHHUTEIBbHBIMU OpraHaMu
(ct.125-127); cynpu He3aBUCUMBI U noauuHsA0TCA ToJdbko Koncturynuun PO denepaibHomy
3akony (4.1 cr1.120); Tompko DenepanpbHOe coOpanue (TapiIaMeHT)  SBISETCA
3aKOHO/IATENbHBIM opraHoM (cT.94); cocTaBHON 4YacThiO MPaBOBOM cuCTeMbl Poccuiickoit
denepanuyl SBISAIOTCS MEXIYHAPOJIHBIE JIOTOBOPHI, OOLIENPU3HAHHBIE NMPUHLIUIBI U HOPMBI
MEXIyHApOJAHOTO TIpaBa (a He cyneOHbie mpereaeHTsl) (4.4 c1.15). Takxe cTouT 00paTUThH
BHUMAaHUE Ha HEMAJIOBA)XHYIO [JETallb - OCYIIECTBIEHUE TOCYJAapCTBEHHON BIACTH
IPOUCXOJUT Ha OCHOBE pa3/ieJIeHMs] Ha 3aKOHOJATENIbHYIO, MCIOIHUTEIbHYI0O U CYIEOHYIO.
[IpuToM  opraHbl  3aKOHOAATENbHOW,  HUCIOJHUTENLHOW W CyAeOHOW  SBISAIOTCS
camocrositenbHbIMU (cT. 10). Iloatomy, ayig Toro 4troObl BBECTH CYNEOHBIM HpPELEICHT B
Ka4yecTBE MCTOUHHUKA paBa, HEJJOCTATOYHO BHECTH KaKue-JIMOO JOMOIHEHUS MIIM U3MEHEHUS B
HekoTopele DenepanbHble 3akoHbl. Heob6XoanMo KOHLENTyaabHO M3MEHUTh KoHcTuTyiuio
P®, a He mOpocTO YTOYHUTh KOMIETEHIMH OTAENHbHBIX (elepaIbHbIX OpPraHOB
rOCyIapCTBEHHOW BJIACTH.

Cnenyer ormetuth, uTOo Poccuiickas denepauus, KoTopas SBISIETCS y4aCTHUKOM
Konpenmuu, npusnaer topucaukiuio CrtpacOyprckoro Cyma o0si3aTeqbHON MO BOIpocaM
ToJIKOBaHUA U npuMeHeHUs KonBeHumu u IIpoTrokona k Hell B ciaydyae INpEANONaracéMoro
HapymeHnus Poccuiickon @exepanueidl IMOJOKEHUHM HSTHX JIOTOBOPHBIX aKTOB, KOI'JA
IIpEIoJIaraéMOe HapylIeHHE MMEJIO MECTO IOCI€ BCTYIUIEHMS MX B CHJy B OTHOIICHHHU
Poccun. B cBsa3u ¢ atuM, Bo u3bexxaHue maroboro HapymeHuss KoHBeHLnu, mpUMeHEHHe
CylaMu BbllI€Ha3BaHHOM KOHBEHIIMM JOJDKHO OCYIIECTBIATHCS C YYETOM IPAKTUKH
EBpomneiickoro Cyna. B coorBerctBuu ¢ mn.l cT1.46 KOHBEHIIMM STH MOCTaHOBJIECHHS B
oTHomeHNH Poccuu, NpUHATBIE OKOHYATENBHO, SBISIOTCS OO0S3aTENbHBIMU JJISI OpPIaHOB
rocynapcTBeHHOM BiacTu Poccuiickoit denepannu, B TOM YUCIE U JJISI CY/I0B.

Bee xe, ecnmm oOpaTUThCs K KOHKPETHBIM PpEIIEHUSIM, TO MOXKHO CKa3aThb, YTO
MpEUEIeHTHBIN  XapakTep pemeHuid EBpomeiickoro Cyna mOJYepKHUBAeT  IMpaKTUKa
oredyecTBeHHBIX Cy/10B 00IIEH IOPUCAUKIIUH.

Hampumep, ogHo u3 Takux pemeHuid 0pu10 BiHeceHO HoBo-CaBuHOBCckUM PalioHHBIM
Cynom B Tarapcrane. Cyn paccMoTpen UCK >kuTenbHUIbl Kazanu Apunbl AdanacheBoil u
00s13a1 Ka3Hy BBIIUIATHTH KOMIICHCAIMIO B pazMepe 62 122 py6neit. B Takyio cymmy HoBo-



CaBunoBckuil PaiionHblii Cyj OLleHMI MOpajIbHBIM Bpel, KOTOPbI NPUYMHWIN COTPYJHUKU
MWIMLIMA HEBUHOBHOM keHIIMHE. [Ipy BIHECEHUHU NaHHOTO PELICHUS Cylbs OCHOBBIBAJICSA HA
NoJI0XKeHUAX EBporeiickolf KOHBEHIIMH O 3aIUTe MPaB YeJI0BEKa U OCHOBHBIX CBOOO/I.

B napyrom nene «MuxeeB mnpotuB Poccuiickoit ®enepanuu» IloctanoBieHue
EBponeiickoro Cyna mo npaBam uenoBeka oT 26 sHBapsa 2006 r. mo >xamobe N 77617/01,
Esponeiickuii Cyn mo mpaBaM yejoBeKa MOATBEPAMII, YTO BJIACTH 00s3aHbl 00ECIeuuBaTh
($u3nUeCKyr0 HEMPUKOCHOBEHHOCTD JIUI, HAXOJSAIIUXCS TOJ CTpaxked. B mpoTuBHOM ciydae
IPUMEHEHHE JKECTOKOIO OOpAIlleHUs] WM MBITKH K 3asBUTEII0 TAK)KE MPE3IOMUPYETCs, U B
CBSI3M C TUM BO3HMKAET BOIIPOC O HapylleHUH craTbu 3 KoHBeHIMU.

B 3axitoueHue CTOUT OTMETUTh, YTO JaHHbIE MPUMEPHI MIOKA3bIBAIOT, YTO CyAEOHbIE
aKThl M MpeLeAeHThl, KoTopble (Gopmupytorcss EBpomneiickum Cynom, HauMHAIOT aKTUBHEE
BXOJIUTh B MPABOBOM  IMOPAJIOK cyneoHoit cucrembl Poccuiickori  ®Deneparum.
BolmeynomsiHyThle pelieHust SpKko WUIIOCTPUPYIOT TO, 4To pemieHus CrtpacOyprcekoro Cyna
HA4YMHAIOT pealbHO JEHCTBOBATH B POCCUICKOM MpaBoBoM cucreMe. I1oaTomy MOXKHO cMeno
yTBEpXAaTh, 4To cyneOHble akThl EBponeiickoro Cyna HOCSAT NMpELeeHTHBIM XapakTep Ul
CyloB Hamero rocyzaapcrsa. CTOMT OTMETHTb, UYTO O(ULHMAIBHOE NpPU3HAHUE CYIEOHOrOo
IpeleJeHTa HCTOYHUKOM IIpaBa IO3BOJWIO Obl OBICTPEE BOCIOIHSTH CYLIECTBYIOIINE
npo0esbl B HOPMATUBHBIX aKTax, YKPEIUIATh M COBEPIIEHCTBOBAThH CY/IEOHYIO 3aILUTY IpaB U
CBOOO/T YelIOBeKa, a TaKXKe CIOCOOCTBOBATH (DOPMUPOBAHHIO MTPABOBOM TOCYIaPCTBEHHOCTH B
Poccun.

18.3navenue IIpeamOy.ibl B BoiHecennu pemerHuii EBponeiickum Cyaom.

B IlpeamOyne EBpomeiickoii KOHBEHIIMM BHOBb INOAYEpKUBaeTcs oaHa u3 neneir Cosera
EBpormnbl, a UMEHHO «IOCTH)KEHHE OOJIBILIEro eIMHCTBA MEX/y €r0 YJIeHaMN», a TAK)Ke YKa3bIBAeTCs,
YTO OJHUM U3 CPEJICTB JIOCTHIXKEHHUS 3TOM WeNHu <GIBISETCS MOJJAepKaHME U JalbHeliiee
OCYILIECTBJICHHE IpaB YEJIOBEKa M OCHOBHBIX cBOOOI». Kpome Toro, monmucasmue KoHBeHIUIO
rocyapcTBa 3asBUJIM 3[€Ch K€ O CBOEH pEHIMMOCTH «cJenaTh IepBble ILIark Ha IYyTH
KOJIJIEKTUBHOTO OCYIIECTBIEHUS HEKOTOPBIX U3 TpaB, chHOopMyIupoBaHHbIX BO Bceolieit
JeKJIapalum» Mpas YeIoBeKa.

OTUM BO MHOTOM OOBSICHSETCS TO OOCTOSTEIbCTBO, MOYEMY IEpedeHb IMpaB U CBOOO,
BKJIIOUEHHBIX B EBpomeicKyl0 KOHBEHIIMIO, OKazajcs Kyjaa 0ojiee CKPOMHBIM, YEM aHAJIOTMYHBIN
nepedyeHb Bo BceoOmielt aexnapanuu 1948 r. Jleno B Tom, yTo aBTOphl KOHBEHIMH MpEeKpacHO
MOHMMAJIM, YTO Ha TOM CTaguu OHM eule He MOrid 3((EKTHUBHO rapaHTUPOBATh COOIIOJECHHUE U
o0ecrieyeHre BCEro KOMIUIEKca IpaB, ynoMsHyToro B Jlexnapauuu. [TostoMy oHu m3bpanu myTb,
npu kotopoM EBponeiickas KOHBEHIMS HW3HAa4YaJlbHO 3aJyMbIBaJach KakK >KMBOW, IOCTOSHHO
pasBUBAIOIIMKCA W oOoram@aromuiicss opraHuzM. Takum o0pa3oM, Ha TPOTHKEHMH BCeX
MOCHEAYIOUUX Mocie NpuHATHS KoHBeHIIMHU JIeT ToCyapCcTBa-y4acTHUKH MOCTOSSHHO TPYAWINCH U
IPOJODKAIOT TPYAUTHCA HAJl €€ YCOBEPLIEHCTBOBAaHMEM, NMPUHUMAIOT K HEH JIOTNOJIHUTEIbHBIC
[TpoTokosibl, BHOCSIINE U3MEHEHMs B Mpolecc (PyHKIMOHUPOBAHUS KOHTPOJBHOIO MEXaHHW3Ma U
JIOTIOJTHSIONINE TIepeueHb rapaHTHpyeMbIX o KoHBEHIMY 1paB U cBOOO/T UeIoBeKa.

19.CoBpemMeHHbIe HCTOYHUKH NPaBa.

B mnHacrosimee Bpems 3TOT MCTOYHMK mpaBa npumensercs B Anrimu, CHIA, Kanage,
ABctpamuu M T. 1. Bo Bcex 3TUX cTpaHax MNyOJIMKYIOTCS CyneOHbIe OTYEThl, M3 KOTOPBIX
W3BJICKAIOTCS ropuandeckue (cynaeOnnie) mnpenenceHTol. CyneOHbIE pEIICHHsT BO BCEM MHPE
00IajaloT aBTOPUTETOM, a 00o0OIIeHHEe CyAeOHOW MPaKTHKH BBICHIEH CyneOHON WHCTaHIMEH
CTpaHbl MOXET OKa3blBaTh IO3UTHUBHOE BJIMSHUE HA MPaBO- peajau3aluio. B oTnenpHBIX cTpaHax
TaKo€ IMOJIOKEHHE CyAeOHOM MPAaKTUKM 3aKpeIUieHO B 3aKoHozarenbcTBe. OTHAKO BHE MPEEIIoB



yKa3aHHBIX CTpaH, TJE JACHCTBYET MpeEleleHTHOE IMpaBo, PEUICHUs CYyNeOHbIX WHCTAHLUN He
BBICTYIIAIOT B POJIUM UCTOYHHUKOB IIPABA.

JUis FOpUAMYECKOro IpelefieHTa KakK MCTOYHMKA IIpaBa XapaKTEpHbl Ka3yMCTUYHOCTb,
MHOECTBEHHOCTb, IPOTHBOPEYNUBOCTh, THOKOCTb.

Kasyucrunnocts. [IpenieneHT Bcerma MakCHMaidbHO KOHKPETEH M HPUONIMKEH K
(aKTHUECKOW CHTyallud, IMOCKOJBbKY OH BBIPA0aThIBACTCS HAa OCHOBE PEIICHUS KOHKPETHBIX,
€MHHUYHBIX CIIy4aeB — Ka3yCOB.

MHoskecTBeHHOCTb. CyIIECTBYET JOCTATOYHO OOJBIIOE KOJIMYECTBO WHCTAHIUM, KOTOpBIC
MOTYT  cO3/aBaTb IpeueAeHTbl. JlaHHoe  OOCTOSTENbCTBO BMECT€ CO  3HAUUTEIbHOM
IPOJOJDKUTEIBLHOCTBIO JEMCTBUS MOCIEIHUX (AECATKH, a MHOIZIAa U COTHH JIET) OOYCIIOBJIMBAET
OTPOMHBIN 00bEM IPELEIEHTHOTO [TpaBa.

IIporuBopeunBocTh M rHOKOCTB. Bhllle ObIO OTMEUEHO, YTO JaXKe CpeAr HOPMAaTHBHBIX
aKTOB, MW3/1aBAEMbIX OJIHUM TOCYJapCTBEHHBIM OPraHOM, BCTPEYAIOTCS HECOIJIACOBAHHOCTU M
npotuBopeuns. Tem Oojee HEyAMBUTENBHO, YTO PEIIEHUS pPa3HBIX CyJIEOHBIX HMHCTAHLUUN IO
CXOJHBIM JeJlaM MOTYT 3HAYUTEIbHO OTJIMYATBCS OPYr OT Jpyra. DTO ONpeAessieT THOKOCTh
IOPUAMYECKOT0 MPELEeICHTa KaK UICTOYHHMKA MpaBa. Bo MHOruX ciydasix CyIecTBYeT BO3MOXHOCTb
BbIOOpa OJHOIO BapHaHTa PELICHUs JeJla, OJHOrO Ipele]eHTa U3 HEeCKOJIbKHUX. IIucaHoe mpaBo
TAaKOTO IIUPOKOTO TPOCTOpa BBIOOpPA HE TMpeaocTaBiser. Brpodem, B NPOTHBOMOIOKHOCTH
TMOKOCTH MHOT/IA YKa3bIBAIOTCS TaKUE HEJOCTATKU IMPELEACHTHOIO IMpaBa, KaK €ro >KeCTKOCTb,
CBS3aHHOCTH CyJIel KOI/1a-TO BIHECEHHBIMU PEIICHUSIMH CXOJIHBIX J1€JI, HEBO3MOKHOCTh OTCTYIHTD
OT HUX JIaXe B yIIepO cripaBeAJIMBOCTH U L1E€1€CO00Pa3HOCTH.

Wrak, ropuaudeckuil mnpeueeHT — 3TO pelIeHHe M0 KOHKPETHOMY Jely, KOTOpoe
00s3aTeNbHO A MPUMEHEHMs Ui CY/0B TOM K€ WIM HU3LIeH MHCTaHLIMW TPU PacCMOTPEHUHU
AQHAJIOTUYHBIX JIE]I.

HeoOxonuMbpIMM OCHOBAaHUSIMU U YCIOBHSIMH (DYHKIMOHHPOBAHUS IpELE/IEHTa B KaUeCcTBE
0053aTeNbHOT0 UCTOYHUKA [TpaBa SIBJISIFOTCS:

HaJIM4ue MeXaHu3Ma OMyOJIMKOBAaHUA CyI€0OHBIX OTYETOB, YTO MPENAINoaraeT 00IIen3BECTHOCTh
IIPELEACHTOB;

CYLIECTBOBaHHE ONTHUMAJIbHOM crcTeMBI MPodhecCrnoHaIbHOMN I0pUIANYECKON TOITOTOBKY;

3¢ dEeKTUBHO ASHCTBYIOLIAs HepapXudeckas cyeOHas BIacTb;

HOPMATUBHOCTB €0 COACPIKAHUAA,

MPpHU3HAHUC CO CTOPOHBI TOCYAapCTBa.

BCC, YTO KacCacTCA IOPUINYCCKOIO MPEUCACHTA, MOXKXHO C OIIPCACIICHHBIMU OTOBOPKAMHU OTHECTU
K aAMUHUCTPATUBHOMY TIPCUCIACHTY. B COBpPCMCHHBIX TOCYyHdapCTBax BO3paCTAaCT HOPHUAUYCCKOC
SHAYCHUC MACATCIIBHOCTH MHOI'OYHUCIICHHBIX TOCYAAapCTBCHHBLIX OPraHOB 110 PCHICHUIO CTOAIINX
nepeaq HUMH 3aaad. B cBsa3u ¢ atuM aI[MI/IHI/ICTpaTI/IBHBIﬁ NpeUCACHT TaKXKXC CTAHOBUTCA

UCTOYHUKOM ((hOpMOIi BBIpasKEHHsI) TPaBa, XOTSA U UCIOJIb3YETCA PeXe IOPUANYECKOro. DTO TaKkoe



MOBEJICHHE TOCYapPCTBEHHOI'0 OpraHa Ju0o JI000ro JOHKHOCTHOTO JIUIA, KOTOPOE MMENI0 MECTO
XOTs1 OBbI pa3 U MOXKET CIIY’)KUTh OOPa3HOM NP aHAJIOTUYHBIX 00CTOSTENHCTBAX.

B HekoTOphIX clyyasX HCTOYHMKOM TIIpaBa MOXKET OBITh AOTOBOP HOPMATHBHOIO
cogepskaHusi. OCHOBHOE €ro OTJIMYME OT BCEX OCTAJIBHBIX JOIOBOPOB COCTOMT B TOM, YTO OH
COAEPKUT HOPMY IIpaBa — IMPaBWIO OOLIET0 XapakTepa, 00s3aTeNbHOE Ml HCIOIHEHUS
HeolpeAeNeHHbIM KpyroM jui. OlHaKo, OTJINYasCh OT APYTUX BHJIOB JIOTOBOPOB, HOPMAaTUBHBIN
IIPaBOBOM JJOTOBOP OTBEYAET U YCIOBUAM JEHCTBUTEIBHOCTH JOrOBOpPOB. Tak, s ero peainszanuu
HEOOXOJUMBI:

OrJIacHas BOJISL IBYX WJIM HECKOJIBKUX JIULL;

B3alMHOE IIO3HAHHUE 3TOU BOJIH;

BO3MOYKHOCTb COJIEPKaHUS BOJIU.

Eme oaHo oTinMyre HOPMATUBHOIO MIPaBOBOIO JOTOBOpA B TOM, YTO OH MOJKET COJEp)KaTh He
TOJIbKO HOPMBI HpaBa, HO U MPUHILIMIIBI HpaBa (HallpuMep, NPUHILIMII TYMaHHOCTH, COAEepKaIUNCS B
OOJIBIITMHCTBE COBPEMEHHBIX KOHBEHIIHN).

C 90-x rr. XX B. 10roBOpbl HOPMAaTHUBHOI'O COJAEp:KaHUs MosydaoT B Poccum Bce Oosbluee
pacrpocTpaHeHHe Kak HMCTOYHHK (popma BBIpak€HHUsS) BHYTPHUTOCYAAPCTBEHHOro mpasa. OHHU
MOTYT Ha3bIBaThCS 10- PAa3HOMY («KOHTPAKT», «COTJIALLIEHUE», «IOrOBOPEHHOCTHY»), HO B JIIOOOM
Cllydae JOKYMEHT JOJKEH COJEPKaTh HOpMY HpaBa.

Takum 00pa3oM, HOPMaTUBHBIM JOTOBOP — 3TO COBMECTHBIM MpPaBOBOM akT, OhopmiieHue
BBIPQKEHHUS COIJIACOBAaHHBIX O00OCOOJIEHHBIX BOJEU3BSABICHUN CYOBEKTOB IPaBOTBOPYECTBA,
HaIPaBJIEHHBIX HA YCTAaHOBJICHUE NTPABOBBIX HOPM.

XapakTepHOl OCOOEHHOCTBIO JaHHOM (POpPMBI MpaBa SBISETCA TO, YTO OH HE NMPUHUMAETCS
KaKMM-IH0O IPaBOTBOPUECKUM OpPraHOM, a HpeACTaBIseT co0OW cojepiKalee IpaBOBbIE
HOPMBI COTJIAIIEHNE JOTOBAPUBAIOIIUXCSI CTOPOH.

Hcxons W3AaHHOTO TMOHUMAaHMS JOTOBOpa HOPMATHUBHOTO COJEP)KAHUS MOXKHO BBIIETUTH
YepThl, XapaKTepHbIE AJIs JOTOBOPa HOPMATUBHOT'O COJEPKAaHUS KaK IOPUINUECKOr0 HCTOUHHKA!

001Kt B3aUMHBII HHTEPEC CTOPOH;

PaBEHCTBO CTOPOH,;

JTOOPOBOJIBHOCTH 3aKJIFOUCHHUS;

BO3MC3IHOCTD,

B3aMMHasd OTBCTCTBCHHOCTb CTOPOH 34 HCUCIOJIHCHHUC WM HCHAICKANICC HCIIOJIHCHUC

MPUHSTHIX 0053aTENIbCTB;

MIPaBOBOE OOECIIeYeHHUE.

20.IlpenenenTHas npakTuka EBponeiickoro Cyaa mo npaBam 4ejioBeKka Kak peryJsitop
rpaxxIaHcKux oTHomeHuu B Poccuiickoii degepauun.



B cBasu ¢ npucoenunennem Pocculickoit @enepannu Kk EBponeiickoil KOHBEHIIUU O 3aIIUTE
IpaB dYeJIOBeKa M OCHOBHBIX cBoOOa 1950 r. (mamee - EBpomnelickas KOH(EHIUS) POCCHICKHE
rpaxkiaHe M HHbIC JIMIA, HAXOJAIIMecs MOJ ropucaukuuend Poccuiickonn denepanuu, a Takxke
JEHCTBYIOIME HAa €€ TEPPUTOPUU IOPUIUYECKUE JIMIA MOJIyYWId BO3MOXKHOCTh 0OpamaTbes Uit
3alllUThl CBOMX HMMYILIECTBEHHBIX M JIMYHBIX HEUMYILECTBEHHBIX IpaB B EBpomneickuil cyn 1o
npaBaM uenoBeka. B undopmarmonnom nuceMe Briciero Apoutpaxnoro Cyna P® ot 20 nexabps
1999 r. "O0 OCHOBHBIX MOJIOKEHUSIX, IPUMEHAEMbIX EBporelickuM cy1oM 10 ITpaBaM 4eIoBeKa pu
3alllUTe HMMYIIECTBEHHBIX IIpaB M MpaBa Ha mnpaBocyaue" otmevaerca: "B pesynbrare
NPUCOECTUHEHNUS K IOPUCIUKINU EBpOmenckoro cyia poccHiickie MeXaHu3Mbl Cy1€0HOTO KOHTPOIIS
3a COOJIIOJICHMEM HMYIIECTBEHHBIX IIPAaB YYaCTHMKOB 3KOHOMMYECKOro obopora B Poccuiickoit
Denepaiuyl MONYYMWIN TOJIECPKKY B BHIE MEKIYHAPOIHOTO CyleOHOTO KOHTPOJS. DTO O3HAYAET,
YTO KOMIETEHLUS apOUTPaXHbIX CYJOB IO PAaCCMOTPEHUI0 HMYILIECTBEHHBIX CIOPOB H
KoMmneTeHusi EBponeiickoro cyaa no pacCMOTPEHUIO Kaji00 Ha HapylIeHUE UMYIIECTBEHHBIX IpaB
B3aUMOCBsI3aHbI".

B coorBerctBuM ¢ EBpomneiickoil KOHBEHIMEH YyCIOBUSAMHU [UIsl OOpalleHHs] IpaxaaH M
IOPUAMYECKUX JINL, HaXoAA1uxcs oA ropucaukuueii Poceniickoit @enepaunu, B EBponeiickuii ¢y
ABIIAIOTCA: 1) mpezanonaraeMoe HapyleHHE CO CTOPOHbI Poccuiickoro rocynapcrBa Kakoro-iauoo
JUYHOTO HEUMYIIECTBEHHOI0 JMOO HMMYIIECTBEHHOIO IIpaBa Jula (M3 IEpeuUCICHHBIX B
KonBennum); 2) ucyeprnaHue BceX BHYTPEHHHMX CpEACTB MpaBoBoi 3amutbl B Poccuu; 3)
COOJIIOJIEHHE ILIECTUMECSIYHOIO0 CpoKa II0Cie MPHUHATUSA IOCIEAHEro pELIeHUs PpPOCCUHCKON
uHcTaHuuen. Ilpu sToM '"ucyepnmaHHOCTH" CpenCTB NPAaBOBOM 3alIUThl NPUMEHUTENBHO K
poccHiicKOM IpaBOBON CHCTEME JOJDKHA O3HAuaTh, YTO JAEJIO ObUIO NPEAMETOM PacCMOTPEHMS
Boiciiero Apbutpaxxnoro Cyna win BepxoBHoro Cyna P®, a B HEKOTOpbIX ciydasx -
Koncrutymonnoro Cyna P®. Kpome Toro, xanoba He 10KHA ObITh aHOHMMHOM, a SIBIISATHCS 110
CYIIIECTBY aHAJIOTMYHOM TOM, KOTOpast y»Ke Obliia paccMOTpeHa EBporneiickuM cysioM Win yxe crajia
IOpeIMETOM JIpYroil mpoueaypsl MEXIyHApOJAHOTO pa3OMpaTesibCTBA WM YpPEeryJIUpOBaHMs, U He
coJIepKaIieil HOBBIX OTHOCAIUXCS K neny (aktoB. Cya Takxke OOBSABISAECT HEIPUEMIIEMOU JIF00YIO
*anoly, eclIM COYTeT €€ HECOBMECTHMOM ¢ TMoyiokeHUusiMH EBponelckoil KOHBEHLINH, SBHO
He0OOCHOBAaHHOM UM MOJaHHOM ¢ HapyueHueM (cT. 35 KoneHuun).

B cBsi3u ¢ pazbupaTenscTBoM siena B EBponelickom cyie CyliecTBeHHOE 3HaueHUe UMEET ero
IPAKTHUKA MO0 PACCMOTPEHHIO JENl O HApYyLIEHUU IpaB, KOTOPbIE MPUHATO OTHOCUTH K IMpPEIMETY
IpaXXJIaHCKO-IIPaBOBOI'O PEryJIMPOBaHUs, OCOOEHHO €CIM 3TO KacaeTcsl BBIICHEHUS IPaBOBOM
NPUPOJBI, COJIepKaHusl paccmaTpuBaeMbix mpaB. CoOOCTBEHHO TOBOpPS, Ui OTEYECTBEHHOI'O
NpPaBOMOpPSIKA BaXXHBI HE CTOJIBKO HOPMBI B 00JacTW JIMYHBIX HEUMYIIECTBEHHBIX U
UMYILECTBEHHBIX IpaB, 3akperuieHHble B KouBeHnuu (OHM yxe BoIuIomieHbl B ['paxaaHckom
kogekce u Koncrutyuun PO, u Mex1y HUMH U OTE€YECTBEHHBIMH HOPMaMH OTCYTCTBYIOT KaKHe-
100 cepbe3Hble MPOTUBOPEUHS), CKOJIBKO OIBIT pealn3aluu noioxeHnii KonpeHuuu B npakTuke
€BPOIENHCKUX KOHTPOJBHBIX OpraHoB. C y4eTOM HOBH3HBI MHOTHMX HOPM JJIs Halllel NpaBOBOU
CUCTEeMBI IpaKkTHKa EBponeiickoro cyia mo3BosisieT HaloJHUTh UX PEATIbHBIM COJIEPKaHUEM.

Ho kax nanexo mosxer 3aiitu CyJ B TOJIKOBAaHUU NOJ0KeHUN KOHBEHIIMM NpU pa3pelieHnH
KOHKPETHBIX el (peub HE HJET O KOHCYJIbTaTUBHBIX 3aKIIOYEHMSIX, KACAIOIIMXCS TOJIKOBAHUS €€
NOJIOXKEeHUH 1o mpockbe KoMuTera MUHUCTPOB) M B KakoW CTENEHM TAKOE TOJKOBAaHHE MOXKET
BOCIPUHUMAThCS Kak oOs3arenbHoe cynamu P®? Ilpu paruduxanuu EBpomneiickoil KOHBeHINU
Poccuiickas ®epepanus caenana 3asBiI€HME O IPU3HAHMU OpuUcAMKIUM EBponeiickoro cyna
"00s13aTeILHON IO BOMpocaM TOJKOBaHHWS W mpuMmeHeHUss Konenmuu u IIpoTokosnoB k Hel B
CiIyyasix IpearnosiaraeMoro HapyuueHus Poccuiickon ®enepanueil MOJ0KEHUM 3TUX JOTOBOPHBIX
aKToB'.

Peus He uaer o mpu3HaHUM 00s3aTeNbHON Beel pakTuku EBporeiickoro cyna, a JIMmib TOM,
KoTopasi GOpMHUPYETCSl TIPU PaCCMOTPEHUU Jien ¢ ydactueMm Poccuiickoit deneparuu. Bompoc ¢



3HAQUEHUU JUIsI OTEUYECTBEHHOIO TIPa)JIaHCKOIO 3aKOHOJATENbCTBA NPELEACHTHONM IPAKTUKU
EBponeiickoro cyna, cdopmupoBaHHOM 0e3 ywactus Poccum, Moka oOCTaeTcsi OTKPBITHIM.
dopmanbHO pemieHust EBporelickoro cya He 00s3aTeNIbHBI 17151 HEY4aCTBOBABIIUX TOCYAAPCTB, HO
(akTHUECKH TOCYAapCcTBa CIENYIOT IPAKTHUKE, IOCKOJIbKY "KOHTpOJbHBIE OpraHsl KoHBeHLHH
NPU3HAIOT ce0s CBSI3aHHBIMU MPELECHTOM..." .

Jlpyroi acnekT npo0aeMbl TOJIKOBaHUS CBS3aH C pa3jIMYHbIMU BapUaHTaMU €€ IPUMEHEHHUS.
Ilockonbky KOHBEHIIMS MOMXKET IPUMEHATHCS KaK 4acTb IPaBOBOM cucTreMbl Poccun,
CJIEIOBATEIbHO, MMEET MECTO TOJIKOBAHME €€ MOJIOKEHUH poccuiickuMu cynamu. Ho tonkoBanue
ocyllecTBIsieT U cam EBponeiickuii cyn. B a3toil cBs3u, kak crpaBemiuBo nonaraet T. H.
HemataeBa, BO3MOXHA CUTyalusi, Korja ToJKoBaHuEe EBporeiickoll KOHBEHIIMH B apOMTPa)KHBIX
cynax POCCHU Oyzner otnuyarbesi OT TOIKOBaHUA ee HOpM B EBponeiickoMm cyne. O4eBHIHO, YTO
IIPUOPUTETHBIM JTOJDKHO CTaTh TosIKoBaHWe KonBeHIMu EBponeickuM cyioMm.

[Tonoxxenne 06 YmomHomoueHHOM Poccuiickoit @enepanuu npu EBponeiickom cyxpe 1o
IpaBaM YeJIOBEKa K YHMCIY OCHOBHBIX €ro ()yHKIMH OTHOCUT "M3y4YE€HHUE NPaBOBBIX MOCIEACTBUIN
pemenuii EBporneiickoii komuccuu no npasam yenoBeka u Cyna jiig rocyaapcTs - wieHoB CoBera
EBponbl" um moarotoBky "c yderoMm mnpeueneHtHoro mnpasa Cosera EBpomnbl pekoMeHanui 1o
COBEPILICHCTBOBAHUIO 3aKoHoAarenbcTBa Poccuiickoit @Pexepanvu W NMPaBONPUMEHUTEIBHOU
npakTuku" (1. 4). Kak otmedaercs B ntureparype, "3HaueHHe IPELeICHTOB, CO3/JaBAEMbIX B paMKax
Cosera EBpoI1bl, COCTOUT B TOM, YTO OHH SIBJISIFOTCSI 00pa31ioM ToskoBaHus HOpM... Koneennun". 1
xota Poccus He cBszaHa pemenusmu Cyna 1o Apyrum zenaM, "IPUMEHEHHE HCKIIOYUTEIIBHO
""cBOEro", OCHOBAaHHOT'O0 Ha HAIlMOHAJIHHOM 3aKOHO/ATENbCTBE U CIOKUBIIEHUCS MPAKTHKE, MOIX0/1a
K INOHMMaHMio mnonoxeHudl KonBeninuu, 6e3 ydera TonkoBaHuil EBpormeiickoro cyna, MoOXeT
IIPUBECTHU K €€ HapyIICHHUIO U, KaK CJIe/ICTBUE, K OTBETCTBEHHOCTH rocyaapcTna’.

Crnenyer oTMeTUTb, 4YTO (DAaKTHUECKU BbICIIME CyaeOHble HMHCTaHIMM Poccun npu
PacCMOTPEHUH Tpa)kIaHCKO-TIPABOBBIX M HHBIX [I€J1 ONUPAIOTCS HAa TOJIOKEHHS IMpeleaeHTHON
npakTuku EBpomneiickoro cyna. Tak, Koncturynuonssiii Cyn PO npu TOJIKOBaHHWM HOJIOKEHUS CT.
35 Koncturyuun P® "HUKTO HE MOXKET OBITh JIUIICH CBOETO UMYIIECTBA MHAYE KaK MO PEIICHUIO
cyna" mpumien K BbIBOAY, YTO KOHCTUTYLIMOHHO-TIPABOBOM CMBICJI IIOHATHS 'MMYILECTBO"
OXBAaTBHIBAET HE TOJIBKO MPABO COOCTBEHHOCTH, HO, B YAaCTHOCTH, BelllHble npaBa. Cyxa ykaszal, 4To
TaKOM INOAXO0J KOPPECIOHAUPYET TOJKOBAHUIO MOHATHA "CBOE MMyIecTBO" EBpOINENCKHM CyqoM
10 TIpaBaM YEJIOBEKA, JiexkKalleMy B OCHOBE npumeHeHust uM cT. 1 IIporokoma N 1 k EBponerickoit
KOHBeHLMHU. EBponelckuil cys MCXOIUT U3 TOTO, YTO Ka)/blii UMEeT MpaBo Ha OeCHpensITCTBEHHOEe
M0JIb30BAHNE M BIJIAZICHHE CBOMM HMMYIIECTBOM, B TOM YHUCIIE B paMKaX OCYIIECTBJIEHHS BEIHBIX
npaB, TaKkKe MOJUIekKAIIUX 3alldTe Ha OCHOBaHMM ykazaHHoOro IIporokona (pemenus ot 23
ceHTs10ps 1982 r. no neny "Cnopponr u Jlennpot (Sporrong and Lonnroth) npotus IlIBerun" u ot
21 ¢epans 1986 r. mo meny "IDxeitmc u npyrue (James and Others) mpotuB CoeanHEHHOTO
KoponesctBa", a Takxke conepkamee ccbulkd Ha Hux pemenwe oT 30 mas 2000 r. mo geny
"KapOonapa u Benrypa (Carbonara and Ventura) npotuB Wranuu"). Ha npaktuky EBpomneiickoro
cyna u Esponeiickoit komuccun Koncturynuonnsiii Cyn P® cceputancs Takxke B APYrUX CBOMX
IIOCTaHOBJICHMSIX.

21.1TpaBoBble MOCJIEACTBUS OCTaHOBJIeHHIT EBpomneiickoro cyna no npaBaMm 4yeJjioBeka.

30 mapra 1998 r. Poccuiickas ®epepanus DenepanbHbiM 3akoHOM "O patudukanmuu
KonBeH1IMuM 0 3ammre mpas yeloBeKa U OCHOBHBIX ¢B000 U [IpoTokosnos k Heil" parudunuponana
EBpormneiickyto KOHBEHIIMIO O 3alllMTE MpaB YeJIOBEKa M OCHOBHBIX CB0OOA OT 4 HOs0ps 1950 1. ¢
n3MeHeHus MU, BHeceHHbIMU [IpoTokonamu k Heit N 3, N 5, N 8 u 1onosHeHUIMH, COAEPKALIUMUCS
B [Iporokone N 2, u [Ipotokosnsl k Heit N 1, N 4, N 7, N 9, N 10, N 11 (nanee - KouBenmus), u ¢ 5
mast 1998 r., ¢ MOMeHTa nepefayn paTH(PHUKAIMOHHBIX rpaMoT ['eHepanbHOMY cekperapio CoBera



EBponbl, ykasanHass Bbllie KoHBeHuus u coorBercTByrouie IIpoTokonel Kk Hel cranu
obsi3aTenbHbIME 11 Poccuiickoit deneparuu.

I[TPUMEYAHMUE: B cootBerctBuu co ct. 9 IIporokona N 7 k EBpomnelickoii KOHBEHLIUU O
3allMTe IpaB 4YeJIOBEKa W OCHOBHBIX CBOOOJ YykKasaHHbIM IIpoTokon BcTymun B cuily s
Poccuiickoit @denepanuu 1 aBrycra 1998 r.

OnHa M3 0COOEHHOCTEH HAHHOrO MEXIYHapOJHOro JO0roBopa O IIpaBax U CBOOOAAX
YeJ0BEKa 3aKJII0YaeTCsl B TOM, YTO Ui OOECHeueHHsl COONIOJIEHHUS MEXIyHApOIHO-TIPABOBBIX
00513aTeNIbCTB, NPUHATHIX Ha ceds Beicokumu Jlorosapupatouumucs CtopoHamu no KonBeHimu,
ObL1 yupexaeH EBponeiickuii Cya 1o mpaBaM 4eoBeKa.

B xozme cBoeW [eATENBHOCTH INPU PACCMOTPEHUH MEXKTOCYAAPCTBEHHBIX JEI U 1€,
OCHOBAHHBIX Ha HWHAMBHIAYyalbHBIX >kanobax, Cyn NpUHUMAeT pelIeHUus O NPUEMIIEMOCTH U
IIOCTAHOBJICHH 110 CYLIECTBY. B CBSI3U € 3TMM HE TOJIBKO B TEOPETUYECKOM, HO U B IIPAKTUYECKOM
TUTaHE BO3HUKAET BOIMPOC: KAKOE MECTO B MPABOBOM cucTeMe Poccuu 3aHMMArOT JaHHBIE CyaeOHbIe
aKThI?

KonBennus Hagenwia EBponedckuil Cya IO IpaBaM 4eJIOBEKa KOMIIETCHIIMEW HE TOJBKO
npuMeHATh KOHBEHIMIO, HO U OCYILECTBIIATh ee ToiakoBaHue (cT. 32 Konsenuun). Takum obpazom,
B pamkax Cosera EBpombl, moj srumoii kotoporo u Obuia mpuHsTa EBpomeiickas KOHBEHIHS O
3allMTe IpaB YEJIOBEKAa M OCHOBHBIX CBOOOJ, MPaBO TOJKOBAaTh M IPHUMEHSATH IOJIOKEHHS,
cozepskaurecs: B KoHBeHIMH, TPUHAUIEKUT UCKIounTenbHo Cyny.

IIpy BbIHECEHMM pELIECHUS WIM IOCTAHOBJICHHUS IPAKTHUYECKH IO KaxkaoMy neny Cyn mis
00OCHOBaHMS CBOEW TIO3HMIIMM CCBUIAETCS HA paHee BHIHECEHHBIE WM PEIICHHUS W/WIN
IIOCTaHOBJICHHUS.

K npumepy, no aeny bypnos npotus Poccuiickont @enepannu EBporelickuil ¢y 1o npasam
4eJ0BEeKa, KOHCTAaTUPOBAaB, YTO HECBOEBPEMEHHOE HCIOJIHEHUE CYAEeOHOro pelleHHs Hapyulaetr
IIpaBO Ha CIpaBeMJIMBOE cyneOHOoe pa3zbuparenbcTBo, cocnaics Ha [locranoBnenne Cyna ot 19
mapta 1997 r. no nmemy Hornsby v. Greece. OrmetuB, uto, o cmeiciay cr. 1 IIporokoma N 1 k
KonBenuuu, "tpeboBaHue" O B3BICKAHUM JEHEKHBIX CPEJCTB, COZIEpIalleecs B HAIMOHAIHLHOM
CyneOHOM pellleHHH, BKJIOYaeTcss B MOHsATHE "coOcTBeHHOCTH", EBpomeiickuil cya mo mpaBam
yesoBeka cocnaics Ha [locraHoBienue ot 9 gekadbps 1994 r. o memy Stran Greek Refineries and
Stratis Andreadis v. Greece (Bypaos npotus Poccuiickoit deneparum, 1. 1. 34, 40 [TocTaHOBIEHHS
ot 7 mas 2002 r.).

ITo neny KanamnukoB mnpotuB Poccuiickoit ®@enepamuu Cyn s 000CHOBaHUS CBOEH
MO3UIMH [0 BOIPOCY, HACKOJIBKO CPOKH MPEIBAPUTEIILHOTO U CYAEOHOTO CIEeICTBUNA B OTHOLLECHUH
3asgBUTENS COOTBETCTBOBAIM KpuTepuio pazymMHocTH (m. 1 cr. 6 KoHBeHumm), cocnancs, B
yactHocTH, Ha [ToctanoBnenune Cyma ot 10 gexadpst 1982 r. mo mexy Corigliano v. Italy, a takxe
[Tocranoenenne Cyma ot 24 HosOps 1993 r. mo nmemy Imbriosca v. Switzerland (Kanamnukos
npotuB Poccuiickoit @enepanuu, . 124 [locranonenus ot 15 uronsg 2002 r.).

22.EBponeiickasi KOHBEHIHsI O 3alllUTe NMPaB 4YeJ0BeKa M OCHOBHBIX CB0OOA, oT 4
HOs10ps 1950 r. (Kinaccnpukanyus NpUHIKMIIOB M HOPM).

KonBenmuss o 3ammTe mpaB YeIOBEKa M OCHOBHBIX CBOOOJ, TakKe H3BECTHAs TIOJ
HeopHUIMATBFHBIM Ha3BaHMEMEBpoOMeiickas KOHBEHIUS IO MpaBaM YelOBEKa, SBISETCS OJHUM U3
OCHOBHBIX JTOKyMeHTOB CoBeTa EBpOHI)I[l]. DTOT MEXIYHApOAHBIN ToroBop noanucad B 1950 romy
U BCTynmui B cuiy 3 ceHTsOpsa 1953 roga. KoHBeHIMs ycTaHaBIMBaeT HEOThEMIIEMBIE MpaBa U
CBOOOJIBI KXKJOTO 4YENOBeKa M O00sA3BIBAaCT TOCymapcTBa, patudummpoBabmme KoHBeHIHIO,
rapaHTHUPOBATH ATU MPaBa KAKJIOMY YEJIOBEKY, KOTOPBIM HAXOAUTCS MO/ UX IOpUCAUKIKEN. [ TaBHOE
ornuuyre KOHBEHIIMM OT UHBIX MEXAYHapOAHBIX JOTOBOPOB B 00JIaCTHM TMpaB uYelOBEeKa —
CyILIECTBOBaHUE peanbHO JIEHCTBYIOIETO MeXaHu3Ma 3alIUThHI JIEKJIapUPYEMbIX
npaB nocpeacTBoM Eppormetickoro cyma mo mpaBam  uenoBeka(ECITY), paccmaTpuBaromiero


https://ru.wikipedia.org/wiki/%D0%A1%D0%BE%D0%B2%D0%B5%D1%82_%D0%95%D0%B2%D1%80%D0%BE%D0%BF%D1%8B
https://ru.wikipedia.org/wiki/%D0%A1%D0%BE%D0%B2%D0%B5%D1%82_%D0%95%D0%B2%D1%80%D0%BE%D0%BF%D1%8B
https://ru.wikipedia.org/wiki/1953_%D0%B3%D0%BE%D0%B4
https://ru.wikipedia.org/wiki/%D0%95%D0%B2%D1%80%D0%BE%D0%BF%D0%B5%D0%B9%D1%81%D0%BA%D0%B8%D0%B9_%D1%81%D1%83%D0%B4_%D0%BF%D0%BE_%D0%BF%D1%80%D0%B0%D0%B2%D0%B0%D0%BC_%D1%87%D0%B5%D0%BB%D0%BE%D0%B2%D0%B5%D0%BA%D0%B0

WHAWBUIYaJIbHBIC Kalo0bl Ha HapylieHUs KOHBEHIWHU. J[1000# TpakIaHWH WIH JKUTENb CTPaHbBI
CoBera EBpombl, cuuTaronuii, 4to ero mnpaBa M CBOOOJbI, 3aKpPEIUICHHbIE KaKOW-TNOO CTaThEH
KonBenuuu, ObUIM  HapylIeHBl, HMMEET BO3MOXHOCTH OOpaTuThCs B ECYZ,  ecn
COOTBETCTBYIOIAsl CTaThsl OblIa paTU(UUIUPOBAHA TOCYAApCTBOM, KOTOpOE OOBUHSETCS B
HapyIIECHUH IPaB.

Unenamu KonBeHumu siBisiroTcst Bce crpanbl Cosera EBpomnbsl. HoBble rocynapcrBa-uieHsl
00s13aHbl moanucath €€ npu BerymieHnn B CoBer EBporbl u patudummupoBath B TEYCHHE OJHOTO
rojga. B trekcre KoHBeHIIMM MO>KHO BBIIECIUTD JABE YACTU: IIEPEUCHD 3AIIMIIAEMBIX IIPaB U MOPSI0K
nesitenbHOCTH EBponeiickoro cyna. [Ipotokossr Ne 2, 3,5, 8,9, 10, 11, 146uc (yrpaTtui cuity nociie
BCTYIUICHHUS B cuity mpoTokosia Ne 14) u Ne 14 mocBsiieHbl U3MEHEHUSM B TIOPSJIKE IESITEIbHOCTH
Cyna, Kak ¥ He BCTYNUBIIHK B cruty (1o coctostHuio Ha 2015 rox) nmpotokosa Ne 15.

23. Tpaucdopmauusi npaBoBbIX No3unmii eBpomeiickoro Cyaa Ha HAIMOHAJIBLHOE
3aKOHOAATEJbCTBO.

[IpaBoBeie mo3uuu EBporeickoro cyna SBIAIOTCS CBOEro poJa KBAa3MHOPMAaMH,
3aKJII0YAIONMMHE B ce0e MHTEpIpeTalyio NpaBoBbIX MOHATUH B cBere KonBeHumu. B kaxmoit
HAIlMOHAJIPHOW  TNPaBOBOW  CHUCTEME€ OHHM HMMEIOT crnenuduky, Koropas 0oOycCIOBJIEeHA
MHOTI'OYHMCICHHBIMU (aKTOpPaMH, CpPeAM KOTOPBIX ONPEASISIOMUMH SBISIOTCA HOPUAUYECKHE.
KoHcTUTyuu pazauuHbIX TOCYIapCTB MO-Pa3HOMY 3aKPEIUISIOT COOTHOUIEHHE MEXIYHAPOIHOTO U
HallMOHaJIbHOTO IpaBa. He3aBucumo oT ocobeHHOCTEH BXOXAeHUS HOpM KOHBEHLMH U pelieHui
EBporneiickoro cyzna B HallMOHAJIBHYIO IPABOBYIO CUCTEMY IOCJIEAHUE OJIEKAT UCIOJHEHUIO, YTO
IIPEIIoJIaracT HCIOJHEHUE PE30JII0TUBHOM YacTH M MPELEICHTHOW HOPMBI, COAEpXKAllEhcs B
MOTHUBHPOBOYHOM 4acTH penieHus: EBponeickoro cyna.

KonBennus u pemenust EBpornelickoro cynaa no nmpaBaM 4eJIOBEKAa OKa3bIBAIOT BO3JCHCTBHUE
Ha HalMOHaJbHBIE cucTeMbl mpaBa. OT TOro, kKakum oOpa3oM U B Kakoil (opme perieHus
EBporneiickoro cyna BIUsAOT Ha HAllMOHAJIBHBIE IPABOBBIE CUCTEMBI, 3aBUCUT Ka4€CTBO PEANIU3ALUN
1 3QHEeKTUBHOCTH UCIIONHEHNUS pelieHuil EBpomneiickoro cyna.

Jlis moHMMaHMs Tpoliecca BIUSHUS (OTpakeHus) pemieHuil EBpomeiickoro cyna Ha
HallMOHAIBHBIE TIPABOBBIE CHCTEMBI YMECTHO HCIIOIB30BaTh moHsTHE "Bocmpusarue". Ilox
BOCIIPUATHEM B TEOPHM IIpaBa IOHUMAIOTCS KOMIUIEKCHI OLIYIIEHWH, CO3JAIOIINE OINPEIECIICHHBIE
o0Opa3bl mpeameToB, (axToB, coObiTuH. Ha ypoBHEe BocmpusTHs pOXKIAaeTcs YyBCTBEHHBIH 00pa3
npeaMera, 00OOIIEHHBIH, IIeOCTHBIN, YAepKUBAIOIUN MOCTOSHHO OO B TEUEHHE HEKOTOPOIo
BPEMEHH UJIEHTUYHOCTH C OTPAXKAEMBIM MPEIMETOM.

Bocnpustue pemenuii EBporelickoro cyaa HalMOHAJBHBIMM IIPAaBOBBIMH CHCTEMaMU
HEpa3pbhIBHO CBSI3aHO C MPaBOBOM perenuuei. Perenuus BKIOYaeT B ce0s JBa CYIIECTBEHHBIX
MOMEHTA: BO-TIEPBBIX, BOCIPUATHE HALIMOHAIBHBIM MPABOM NpeAnucanuii HopM KoHBeHIMN uepes
MEXaHM3M €€ paTH(QHUKauu Wik oJoO0peHus (YTBEp)KIEHUs) U, BO-BTOPBIX, Iepenady IMpaB U
o0si3aHHOCTEH, BO3NOXKEHHBIX EBpomeiickoil KOHBeHIMENH Ha rocyaapcTBa - ydyacTHHKOB CoBeTa
EBporsl ¢ 1enbo HenmocpeACTBEeHHOM X peanusanuu. [Ipu aTom cama HopMa mpaBa, cojiepKarascs
B KoHBeHIIMH, TEKCTyaJbHO OCTaeTCs HEM3MEHHON M paBHO O0S3aTeNbHOM Ui CO3/aBLIMX €€
CyOBEKTOB.

Heo6x0auMo OTMETUTH, YTO OOJIBLIIMHCTBO TOCYIAPCTB - Y4aCTHUKOB KOHBEHIIMHM UCXOISAT
U3 ee MPHOpPUTETa HaJl HAIlMOHAJIbHBIMU HOpMaMu IpaBa. Psj rocynapcts nmpugaer KoneHuuu
IOPUAMYECKYIO [IEHHOCTh 3aKOHA, HO HE KOHCTUTYLIMOHHYIO LIEHHOCT.

Bocnpusitue KoHBeHIMM pa3iauyaeTcs B 3aBUCHUMOCTH OT TOrO, KaKOW NPUHUMI -
MOHMCTUYECKUN WM TyaJMCTUUYECKUH - MPEAYCMOTPEH B KOHCTUTYLMHU TrocyaapcTsa. BkiroueHue
HOPM MEXAYHApOJHBIX JIOTOBOPOB B HAI[MOHAIBHOE IPaBO IMPOUCXOMUT JABYMs crocobamu. B
COOTBETCTBUM C PACHPOCTPAHECHHOM MOHUCTUYECKOM CHCTEMON MEXIYHApOIHBIA JIOTOBOP
CTAaHOBUTCS MHTEIPUPOBAHHOM YaCTbIO HAIlMOHAJIBHOIO IIpaBa Mocie ero paruduxanuu. B


https://ru.wikipedia.org/wiki/%D0%95%D0%B2%D1%80%D0%BE%D0%BF%D0%B5%D0%B9%D1%81%D0%BA%D0%B0%D1%8F_%D0%BA%D0%BE%D0%BD%D0%B2%D0%B5%D0%BD%D1%86%D0%B8%D1%8F_%D0%BE_%D0%B7%D0%B0%D1%89%D0%B8%D1%82%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2_%D1%87%D0%B5%D0%BB%D0%BE%D0%B2%D0%B5%D0%BA%D0%B0_%D0%B8_%D0%BE%D1%81%D0%BD%D0%BE%D0%B2%D0%BD%D1%8B%D1%85_%D1%81%D0%B2%D0%BE%D0%B1%D0%BE%D0%B4#cite_note-2

I[y&ﬂHCTH‘-IGCKOﬁ CUCTCMC HMILICMCHTAIUA JOTOBOPOB MOXKCT MPOHUCXOAUTH HC MNYTCM
paTI/I(l)I/IKaI_[I/II/I, a IIYTEM INPHUHATHUA CIICHHUAIIBHOI'O 3aKOHA WJIM BHECCHHA, COIJIACHO ITOJIOXKCHUAM
MCKAYHApOAHOI'0 J0roBopa, U3MCHEHHUH B CYHICCTBYIOIICC HAIIMOHAJIBHOC 3aKOHOAATCIILCTBO.

24.I'apaHTUM HE3aBUCHUMOCTH YJIEHOB Cy/a.

Cucrema rapantuii He3aBUCMMOCTH uieHOB Cylna B 1€JIOM aHAJOTMYHA TapaHTHUsM,
JEHCTBYIOIIMM B IPAaBOBOM JIEMOKPATHUECKOM T'OCYJapCTBE.

Kaxnpiii wieH cynma o0nagaer HWMMYHHTETOM OT YrOJIOBHOM U aJMUHUCTPATUBHOMN
OTBETCTBEHHOCTH (JIOCJIOBHO — MMMYHHTET OT IOpUCAUKINM; Ppanil. immunite de jurisdiction).

NmMmyHuTeT Cynei v reHepalibHbIX aJBOKATOB PaCIPOCTpPAHSAETCS Jelia, paccMaTpUBaeMble
KaK HaIlMOHAJBbHBIMU CYJaMH, TaK U UHBIMU OpraHamMH, B TOM YHCII€ Ha CTaJluU MPEABAPUTEIHHOIO
pacciienoBanus. B oTHOIIeHHH IeHCTBUH, coBepIIeHHBIX wicHamu Cya B oUIIMaTIbHOM KauecTBe,
UMMYHHUTET COXPAHSET CUIIY U [OCJIe TPEKPALIECHUS UX TOTHOMOYHIA.

CHSTh UMMYHHUTET CO CBOETO 4jieHa MOXKeT ToJbKo caM Cyn. Ecnu 310 mpoucxoaut, To aemo
0 TPecTyIJICHWH WIM HMHOM T[pPaBOHApPYIIEHUU CyAbl (TeHepajdbHOro ajaBokaTta) Oyxer
paccMaTpuBaThbCsl B TOCYJapCTBE, TPaXJIaHMHOM KOTOporo oH siBisercsa. [lpu stom wien Cyna
MPUPABHUBAETCS YWICHAM BBICHIMX OPraHoB cyneOHoi Biactu cBoeit crpanbl (ct. 3 Craryra 2001
r.).

HecoBmecTUMOCTh TOJKHOCTEW OXBAThIBAET HE TOJBKO aAJIMHHHCTPATHBHBIE IIOCTHI B
OpraHax HAalMOHAILHOW WJIM HAJHAIIMOHATHHOW IMyOJWYHOW BJIACTH, HO H  JIFOOYIO
po(hecCHOHANBHYIO JIeATEIbHOCTh, OIUIAYNBAEMYIO HJIH HET.

3anper 3aHUMATHCS TOJUTUYECKOW WM aJIMUHHCTPATUBHOW JIEATEITLHOCTBIO HOCUT
0e3ycnoBHBIA XapakTep. B oTHomeHWMM Ipyrux BUIOB MOOOYHON paboThl (Hampumep, HAy4HO-
MIPENO0/IaBaTEeNIbCKOM) «B TOPSAIKE UCKIIOUCHUS» CYAbE WM T€HEPATbHOMY aJBOKATy MOXKET OBIThH
JTI03BOJIEHO OCYILECTBIIATH €€ 1o pemeHnto Cosera EBponbl.

[IpaBuino HECOBMECTUMOCTH OJKHOCTEH, KaKk M B OTHOIIEHWH 4WICHOB EBpomeickoi
KOMHUCCHM, COXpaHs€T CBO€ JEHCTBUE  TakKe IOCle  TMPEKpalleHHUs  MOJTHOMOYMI
CyJIbH/T€HEePaILHOTO aJBOKATA.

[Ipu BCTymieHWH B JIOJKHOCTH CYJbU M T€HEPAIbHBIE aJBOKATHI JAIOT «TOPKECTBEHHOE
obellaHue B TEYCHHE CPOKa TOJHOMOYMM W TIOCIE €r0 OKOHYaHUS COOJII0JaTh OO0s3aHHOCTH,
BBITEKAIONINE U3 UX JOHKHOCTH, B YACTHOCTH, OOS3aHHOCTh MOCIIE UCTEUYCHUS MTOJTHOMOYUN YECTHO
U C HEOOXOIMMOM OCTOPOKHOCTHIO MOJIXOJUTH K BOMPOCY O 3aHSTUU OMPENETECHHBIX TOJDKHOCTEH
WJIM TIOJTyYE€HUU ONPEICIICHHBIX MPEUMYIIIECTBY.

BosmoskHBIEe criOpbl M1 COMHEHUsT B 3TOM obnacTtu paspemaer cam Cyn (ct. 4 Craryra 2001
r.).

C mpaBuIOM HECOBMECTUMOCTH JIOJDKHOCTEHW TECHO CBs3aH 3alpeT Ha yJdacTHE B Jenax,
KOTOpPbIE€ MOTYT IPEICTaBIATh AJis wieHa Cya TUYHbIA UHTEpEC.

CynpsiM U TeHEepalIbHBIM aJBOKaTaM HE pa3pelraeTcsl y9acTBOBATh B pPACCMOTPEHUU JIEH, 110
KOTOPBIM OHHU PaHEE BBICTYNAIM MPEACTABUTEISIMHU, aJBOKaTaMU WM 3allUTHUKaMu. To ke camoe
OTHOCHUTCSI K JejiaM, KOTOpPhI€ B TPONUIOM OHH YK€ pacCMaTpuBAId B OBITHOCTh HWICHOM
HallMOHAIBHOTO CY/Ia, CJIEICTBEHHOW KOMHCCHH WJIM B UHOM KauecTBe.

B 1mr0051x «0Cc00BIX 00CTOATETBCTBAX Y, KOTJA CY/Ibsl WJIU T€HEPATbHBIN aBOKAT CYUTACT IS
ce0st HEBO3MOXKHBIM Y4acTBOBAaTh B Jiesie, oH obparaercs k [Ipencenarento Cyaa uium ero majatsbl ¢
camooTBozioM. [Ipeacenarens MOXKET 3agBUTh 00 OTBOJIE CYIAbU M 1O COOCTBEHHOW WHUIMATHBE.
Crnopsl 1 cOMHEHUS, OIATH ke, paspemtaet caM Cyn (ct. 18 Craryra 2001 r.).

Baxnoli rapantmeil He3aBucumoctd cyneOHoit Biactu EC cmyxut mnpaBo Cyna
CaMOCTOSITENILHO OMPEENATh MPOIEAYPY CBOCH AeaTenbHOCTH B (opMe akTa IMojJ Ha3BaHHEM
«mporeccyanbHbiid pernmament (I1P)).



JlanHOEe TIOJTHOMOYME, OJHAKO, HMeeT cBou npeaensl. Cyn CBA3aH IMOJOXKEHUSIMHU
YYPEAUTEIbHBIX T0TOBOpOB M CTaTyTa, KOTOPBIE ABJIAIOTCS UCTOYHUKAMU IIEPBUYHOIO IPaBa U HE
MOTYT HM3MEHATHCS MM II0 CBOEMY YCMOTPEHHIO (HEKoTopble mosioxkeHus C(Craryra BIpase
nepecmarpuBath Coset 1o npeioxenuto Cyna).

[IpoueccyanpHplil pernameHnTt, NpuHATHIM CynaoM, A BCTYIUIEHMS B CHUJIy HYXKIaeTcs B
0/100peHHH TJIaBHBIM 3aKoHOaTebHbIM opranoM EC — Coetrom EBpomneiickoro Corosa.

MarepuanbHoii Tapantueil HezaBucumocTH Cyzaa BbICTymaeT (UHAHCHPOBAHHE BCEX €ro
pacxonoB u3 obmero Oromkera EBponeiickoro Coro3a, a He U3 HallMOHAJIbHBIX OIOJUKETOB CTpaH,
rpakJlaHaMi KOTOPBIX SBJSIOTCS ero wiensl (ct. 268 JloroBopa, yupexnatomero EBpomneiickoe
Coo011ecTBO).

Cyn, xak W JOpyrue MHCTUTYTBI, CaMOCTOSITENIbHO pa3pabaThIBACT NMPOEKT CMETHI CBOUX
pacxoJoB Ha Oyaymuil (uHAHCOBBIM rox. Bmecre ¢ IpyrMMu pacxoiaMu OHHU YTBEPKAAOTCA
EBponapnamentom u CoBeTOM Ha OCHOBAaHHUM €IMHOTO MPOEKTA, MpeacTaBisieMoro EBporeiickoit
KOMHUCCHEH.

HecmensiemocTh cyael M TEHEpPaIbHBIX aJBOKATOB SBIISIETCS Ba)KHOW TapaHTHEH MX
He3aBUCUMOCTH. Ha mpoTspkeHuM cpoka CBOMX MoJIHOMOYKi usieHbl Cyaa MOryT ObITh OTpPEIIEHbI OT
JOJDKHOCTH TOJbKO caMuM CynoM Ipu HaJW4YUM 3aKOHHBIX OCHOBAHMM, IPE1yCMOTPEHHBIX
JHorosopom, yupesxxaatoiem EBpomneiickoe coo01iecTBo.

[IpuHUMI TaliHBI COBELIATENbHON KOMHATHI SBJISI€TCS] OJTHUM U3 IJIaBHBIX IPABOBBIX CPE/ICTB
o0ecrieyeHus Cyaeickoil He3aBUCUMOCTH, PU3HAHHBIM BO BCEX LIMBUJIM30BAHHBIX CTPAHAX.

B Cyne EBponeiickux cooOILECTB JaHHBIM HPUHLMII JIOBEAEH A0 CBOEro JIOTMYECKOTO
npenena. 31ech HE TOJBKO 3alpeuieH JOCTYN INOCTOPOHHMX JIMLl B COBELIATEIbHYIO KOMHATy, HO
BOOOIIIE HE JIOMYyCKaeTcs pasriialleHue Kakon-mu0o MHGpOpMaluu O XapakTepe OOCYXKIEHUS U
roJI0COBaHUs Cy/el npu BelHeceHnH pertenus (ctT. 35 Cratyra 2001 1.).

JlaHHOE TIpaBUJIO OOpAIEHO MPEXKIE BCEr0 K CaMHUM CyAbsM. VM 3ampelieHo BbICKa3bIBaTh
0co0Oble MHEHHMS, a TAK)Ke MHBIM 00pa3oM coo0IaTh 00 MHIMBUAYAIBHONW MO3UIINHU 110 KOHKPETHOMY
Jelly KaKk MX CaMUX, TaK M JApPYruX CyJeHd, yd4acTBOBaBUIMX B MPUHATHH peuieHus. PemeHue
BBIHOCUTCSI OT UMEHH BCEX CYJEM HE3aBUCHMO OT TOTO, F'OJIOCOBAJ JIM KOHKPETHBIN CyIbs «3a» WIH
«TIPOTUB.

IIpn BcTymieHMM B JODKHOCTH Kakapld uineH Cyaa HDPUHOCUT KIATBY B KOTOPOW OH
00s3yeTcsl He pas3rjamiarh TallHy COBELIATEeNbHOM KOMHAT B TOM YMCJIE M IOCJIE MUCTEYEHHUS CpOKa
CBOMX ITOJIHOMOYHH.

[IpyHuMn TaliHBI COBEIIAaTENbHOM KOMHAThl, Kak OH mnpumenserca B Cyzae, Ha TNEpBbIi
B3IJISl, MOJKET IOKa3aTbCsl HEJEMOKPAaTUYHBIM, TaK KaK IOJABIISIET MHAWBUAYAJIBHOCTh UJIECHOB
Cyna. Ha camomM nene «o0eT MoTuaHus», HAJIOKEHHBIM Ha CyJel, CIy>KUT 1eHCTBEHHOM rapaHThen
UX peajbHON He3aBUCUMOCTH. OH JIMIIAET rOCyJapCTBa-WIEHBI, a paBHO JPYTUE 3aMHTEPECOBAHHBIE
JUIa BO3MOXKHOCTH OKa3bIBaTh JaBiieHHe Ha ujaeHoB Cyxaa, OO yCTaHOBUTH, KaK Ha CaMOM JIesie
NOBeJIET ce0s Cy/Ibsl B COBEIATENIbHOW KOMHATE, HEPEaIbHO.

3T0 0COOEHHO Ba)KHO B T€X JIeNaX, B KOTOPHIX OTBETUMKAMHU BBICTYIIAa TOCY/1apCTBa-UJICHBI.
He Oynp B Cyne mpuHIMIA TalHBI COBEUIATENbHON KOMHATHI, MOKHO OBLIO ObI NMPENNONOKHUTb,
HaIpUMep, 4TO CYJbU — IFepPMaHCKHE IpakJJaHEe YacTO TOJI0COBAIN Obl B OJJIEPIKKY CBOEH CTpaHBbI
naxe ecnu OPI neifctBurensHo Hapymmia npaBo EC, gpaniysckue cyapn — «3a» OpaHuuio u
T.A. BMecTo mpaBOBBIX MHTEpPECOB OIpeaessioliee 3HaueHue npuolOperanu Obl, TaKUM 00pa3om,
HOJUTUYECKHE U HHbIE COOOpaKEHUSI.

25. I'enepasibHbIe aABOKATHI Kak wieHbl EBponeiickoro cyaa.
B coctaB Cyna EC BXOasT Cyapu U TeHepalbHBIE aBOKATHI, KOTOPhIC Ha3HAYAIOTCS C OOIIETO
corjiacusa FOCy,Z[apCTBaMI/I YJICHAMM Ha IICCTh JICT U MOI‘YT 6BITI: HA3HAYCHBI HaA HOBI:II71 CpOK. CyI[



u30MpaeT mpeacenaTens U MepBOro reHepalbHOTO ajBokara. MX MaHaaT JOJKEH MOATBEPKIAAThCS
€XETOJIHO.

Hena paccmarpuBatorcs CyJqoM B IOJHOM COCTaBe WMJIM OJHOHW M3 OOpa3OBaHHBIX Kamep,
pelIeHne KOTOPOM TaKkKe cYuTaeTcsl BblHECEHHBIM caMuM CyznoM. Cyaonpou3BOICTBO COCTOUT U3
JIBYX CTaauil — nucbMeHHOW M ycTHOM. IlepBast 3akirouaercss B OOMEHE COCTSI3aTENbHBIMU
Oymaramu, MOATOTOBUTEIBHOM PAacCIEIOBAHUU Ul JIOTIOJIHUTEIBHOTO BBIICHEHHUSI OOCTOSITEILCTB
Jiella U TPOBEPKHU JI0Ka3aTeJIbCTB. YCTHas — CIYIIAaHHWE J€Jla — OTKPBIBACTCS BBICTYIJIEHUEM
CyIbU-TOKIAAYNKA, H3JIararmolero CymiecTBO Jela, IMO3ULUM CTOPOH M HX apryMEHTALHIO.
Cnymanue MOXKET MpepblBaThCs JUIsl MOBTOPHOIO IIPEIBAPUTENBHOIO paccienoBaHus. Hror
YCTHOT'O CyZIOIPOU3BOJCTBA IIOJBOANUT I€HEPAIbHBIN aJBOKAT, KOTOPBIN BBICTYIIAET C 3aKIIOYCHUEM
U TpeularaeT INpoeKT peleHus. PelieHue npuHUMaeTcs Ha 3aKpbhITOM 3acelaHUM U CUUTAeTCs
BBIPQXCHUEM €IMHOIrO MHEHHs Bcero cocraBa Cyna. Pe3ynbrarsl rojlocOBaHHs HE PaCKpPBIBAIOTCS,
HE JIOIyCKaeTCsl MyOIMKaIus 0COOBIX MITM OT/EIBHBIX MHEHUH | 3asiBlIeHUH. Penenue nprodperaer
00s3aTeJIbHYI0 CHJIy C MOMEHTa BBIHECEHUS, SBIISIETCS OKOHYATENbHBIM M HE IOJICKUT
oOxanoBanuto. HanumonaneHble cyzasl rocyaapctB — wieHoB EC He BOpaBe MEHSTh €ro WiH
BHOCHTb JIOTIOJTHEHHUS.

Horosopom o Espomneiickom Coroze 1992 r. (MaacTpuXTCKHM JOTOBOPOM) YUYPEXKIECH CYI
nepBoi uHCTaHuuu npu Esponeiickom Cyne, HaJIeNeHHbI IOPUCOUKLUEH paccMaTpUBaTh
OTIpeNieJIeHHbIE KAaTETOPUH [IeJl, PEIICHHUs MO0 KOTOPBIM MOTYT OBITh OOKaJOBaHBI B IOPSIKE
aneJIsALIuY.

O6pamarsess B Cynq EC moryr Bce cyObekThl mpaBa: rocyiapcrBa-wieHbl, opranbl EC,
IOpUIMYecKre U (PU3MYecKHe JHIA, a TAKXKe HAMOHAIbHBIE CYJIbl C MPOCKOON O TOJIKOBAHUM MpaBa
EC.

Cyn EC Hazmenen BecbMa IMpOKOH kommereHuueid. K BakHeHmmM (yHKIMAM OTHOCSTCA
paspelieHrue crnopoB Mexay wieHamMmu EC, KOHTposib 3a 3aKOHHOCTBIO JIEATEIbHOCTH OPraHoB
Coroza W rocynapcTB-ujeHOB, oOecredeHue BbINOIHEHUs mpaBa EC u ero enmHooOpa3zHOro
TOJIKOBAHHS, 3alIUTAa [IPaB U UHTEPECOB (PM3MUECKUX U FOPUIUUECKHX JIULI.

Maactpuxtckuil 1oropop ycuwinsaer nonHomouns Cyzaa. Ero ropucinkuys pacnpocTpaHeHa Ha
coBMecTHbIE akThl EBponapnamenta u CoBeTa, Ha BBIIIOJHEHUE HALIMOHAJIBHBIMH LIEHTPATbHBIMU
O6aHkaMu 00s3arenbcTB 1Mo J[oroBopy, a B CBSI3M C yupexaeHueM EBpomneickoro eHTpaabHOro
OaHka — M Ha €ro akThl. 3akpemnsiorcss npaBo Cyna NpUHMMATh pELIEHUS IO BOIpOcam
3aKOHHOCTH M TOJKOBaHHUS akToB opraHoB EC m 00s3aHHOCTh MOCJIETHHUX BBIMOJHATh PELICHUS
Cyna o0 oTMEHe u3JaHHBIX HMH AaKTOB. YCTAQHOBJIEH MEXaHW3M NPUMEHEHHUS CaHKIUH K
rocyaapcTBy, He BbIonHsAomeMy pemienus Cyna. B rakux cinywasx Komuccus EC obparaercs B
Cya ¢ uCKOM O MpPUMEHEHHWH CAaHKIMM NPOTHB JaHHOIO rocyaapctBa B ¢Gopme mTpada.
OxoHnuarenbHOE pemieHue npuaumaet CyJ.

3nauenue Cyna He OrpaHMYMBAETCS TOJBKO MPUHATHEM IPaBONPUMEHUTENbHBIX aKkTOB. Ero
OrpomMHas 3aciyra — (OpPMyJIMpPOBAaHHE OCHOBHBIX MPHHLUMIOB M KOHIENIUU MOCTPOCHUS
npaBoBoi cuctembl EC, KOTOpble HE HalUIM OTPAXKEHUS B YUYPEIUTENbHBIX JOKYMEHTaX.
Baxwueiimue u3 Hux, chopmynupoBannbie B pereHusx Cyaa pasHbix JeT, ciaenyromue. [Ipaso EC
UMeeT NpsIMOe JIeHCTBUE Ha TEPPUTOPUU TOCYAAPCTB-UJIEHOB U BEPXOBEHCTBO HaJ UX
HAI[MOHAJIbHBIM IIpaBOM. Ero HOpMBI HEMOCPENCTBEHHO MHTEIPUPOBAHbI B MPABONOPSAIKU CTpaH-
wieHoB. OHO MOXET co3/laBaTh IpaBa U OOS3aHHOCTH HEMOCPEJCTBEHHO i (U3MUYECKUX H
IOpUAMYECKUX JIMI, [IPU3HABAEMble BHYTPUIOCYNApCTBEHHBIMU cyaaMmu. lIpenocraBienue
Coo011ecTBy IIpaB U MOJJTHOMOYHI B COOTBETCTBUU ¢ JIoroBOpoM BiiedeT 3a CoOOM HE MojyIeKaiee
NEpecMOTPY OTPaHUYCHHE CYBEPEHHBIX IPaB IOCYJapCTB, KOTOPOE HE MOXET ObITh IOPUAMYECKH
OCIIOPEHO CChUIKaMHU Ha BHyTpeHHee mpaBo. HanmoHanbHble Cyabl 00513aHbI KBAIN(DUIUPOBATh KaK
HEECWCTBUTEIbHBIE NI0JIOKEHNSI BHYTPEHHETO MpaBa, npoTuBopevaue npasy EC.



26.1TpuHuunbI padoTsl cyaeil esponeiickoro Cyaa.

HestensHocTh cyaei EBpomeiickoro cyaa 1o mpaBaM 4YelOBEKa PEryIHpyeTcs ero
Pernamentom. [lonpaBku kK 3TOMy JOKYMEHTY MPUHUMAIOTCS €KETrOJHO Ha IJICHAPHOM 3aceIaHuu
EBpomneiickoro cyna u JeHCTBYIOT Ha MPOTSHKCHUM Tocieayomux 12 mecsieB. TpeboBaHusS 3TOTO
JIOKYMEHTa 00s3aTeNIbHBI Ul MCHOJHEHHs. PermameHT ompeaenseT opraHu3aluio paboThl cyza,
MOPSAOK CyleOHOr0 MPOU3BOJACTBA. 3/1eCh mojaercs MHGopManus U O TOM, KaK M Ha CKOJBKO
Bpemenu HazHavaroTcs [Ipencenarens Cyna, ero 3aMecTuTesy, U Apyrue npeacTaBUTENN Cy1eOHon
MAaIIUHBI.

[Tox cyapsiMu 3TOT AOKYMEHT MOHHUMAET Cyiel, koTopsie Obuin n30pansl [lapmameHTckoit
Accambinieeit CoBeta EBponbl, win Tak HasbiBaeMble cyabu «ad hoc» (auio, kotopoe He sBIsSETCS
n30paHHBIM CyZbE 1Mo mpaBuiiaM nanHoro Permamenrta EBporelickoro cyna).

N30pannblif A 3TOH JTOMDKHOCTU CYJbsi, BO-TIEPBBIX, JOJDKEH OBITh MpodeccroHaIoM
CBOEro jena, 0e3ympeyHo 3HaTh KaK MEXAYHapOIHYI0 HOPMATHBHO-TIPABOBYIO 0a3y IO 3alluTe
MpaB U CBOOO/] YENIOBEKA, TAK U OCOOCHHOCTH 3aKOHO/IaTENIbCTBA U JEATEIIbHOCTH MPABOBBIX CUCTEM
OTJICIbHBIX KOHKPETHBIX CTpaH. ABTOPUTET TaKOTO CYIbU TOJKEH ObITh OOILIEHpU3HAH, a caM OH
JOJKEH YJOBIIETBOPATH TPEOOBAHUSAM, KOTOpPbIE NPEIBSIBISIOTCS MPH HA3HAYEHWHW Ha CaMble
BBICOKHE Cy/1e0HbIE JOKHOCTH.

Kpome Toro, Beicokue TpeOOBaHUS MPEABABISIOTCA U K UX MOPAaTbHOMY OONHKY. YenoBex,
npeTeHayomuii Ha nomkHOCTh Cynbu, MOMKeH 007aaaTh BBICOKOMOPAIBHBIMU KaueCTBAMHU U
UMETh YCTOWYUBBIE MTPodeccroHalbHbBIE TPUHITUIBI U TTOHSATHUS.

Ot xangunatoB B Cynpu He TpeOyercs, 4TOObI OHM UMENU TPaXXTaHCTBO TOW CTpPaHBI,
KOTOpasi UX BBIJBMHYJA HA ATOT MOCT WJIH XOTs OBl TPaKTAHCTBO KAaKOW-TO M3 CTpaH-yYaCTHHII
Cosera Epomnbl. Ilostomy kangumpnatr Ha nomkHocTh Cyabu EBpomnelickoro Cyna mo mpaBam

YCJIOBCKA, KOTOPOI'O BBIABHHYJIA, HAIIPUMCED, ECJ'IBFI/I}I, MOXXCT UMCTb 6CJ'IOpy0CKO€ TpaxJ1aHCTBO.

27. CoBpeMeHHbIe TeHACHIINH B padoTe EBpomeiickoro Cyna.

HesaBucuMo OT ypoBHS M XapakTepa HOPM, MNOMJIEKAIIMX TOJKOBAaHUIO, B IIPAKTUKE
EBponeiickoro Cyna mo mpaBam 4eIOBEeKa MPOUCXOUT MPOIIECC COMMKEHUS I JaKe COBIAICHHS
MpaBUJI TOJKOBAHUS KaK BHYTPUTOCYIAPCTBEHHBIX, TAK U MEXKIYHAPOAHO-MPAaBOBBIX HOpM. U 3TOT
MpoIlecC CIEAYeT MPHU3HATh ECTECTBEHHBIM, MOCKOJBKY Takoe COJMKEHHE COJCUCTBYET IICNIH
3allMThl MpaB yenoBeka. Micxo/s U3 MPUHIUIIOB U HOPM, MPOBO3IJIAIICHHBIX B MEKIYHAPOIHBIX
JOKyMEHTaX o mpaBax uesnoBeka (BceoOmias nekmaparusi mpaB uenoBeka — cr. 29 u 30;
MexxayHapoAHbId MakT O TPAKJAHCKUX M TMOJUTUYECKUX MpaBax — cT. 5, 46, 47; Epomnelickas
KOHBEHIMST — cT. 16, 17, 60 u ap.), U3BECTHBIM ABCTPHUICKUNA FOPHUCT, 3aHUMABIIUNA 10 CBOCH
KOHuUMHBI B ampene 1995 r. moct Ilpeacenarens EBpormeiickoil KOMHCCHM IO MpaBaM YeJIOBEKa
Cosera Eppombi, @®. DOpmakopa chOpMYyIUPOBAT CIEAYIONIHME YHHBEPCAIbHBIC TPUHIIUAIIBI
MHTEPIPETALMK B 3aIIUTY IIPAB YEJIOBEKA, KOTOPBIE YTBEPAUIUCH U UCTIOIb30BAJIUCH B IPAKTUKE HE
Toabko EBpomnelickoit komuccuu u Cyaa, HO U XapaKTepHbI U1 PEIIeHUH KOHCTUTYIIMOHHBIX CYJ0B
MHOTUX eBponeiickux crpaH (ABctpus, OPI', Ucnanus, Utanust u 1. 1. 3anpeT 3710ynoTpedaeHmit
IpaBaMHM 4YeJIOBEKa, O3HAYAIOIIMKA, YTO HM OJHAa HOpMa O IpaBax YeJIOBeKa HE MOXKET ObITh



HCTOJIKOBaHA TaKKM 00pa3oM, 4TOOBI 00OCHOBATH 32 TOCYAAPCTBOM, TPYIIION JIUI UITU OTACTbHBIM
JIMIIOM TPaBO CO CCHUIKOW HAa OCHOBHBIEC IpaBa OIpPAaHUYMBATH WJIM OTMEHSTH IpaBa APYrUX JIMIIL.
[TogoOHBII 3ampeT OJHOBPEMEHHO O3HAauYaeT TpeOOBaHUE YBaKaTh IpaBa Jpyrux (TpeOoBaHHE
tepnuMocTH). Cpenu cTpaH, MNPUICPKUBAIOIIUXCSA 3TOr0 IPHUHIUIIA TOJKOBAHHS, MOXXHO
yrioMsinyTb U ®PI', XoTs B cuHCTEME €€ KOHCTUTYHIMOHHOTO IIPaBOCYAUs MPEAyCMOTPEH
CBOEOOpa3HBIA WHCTUTYT JUIICHUS OCHOBHBIX IMPaB, KOTOPHIH MPUMEHSIETCS B KAUYECTBE CAaHKIIMH B
OTHOIICHUU JTUI], MCIONB3YIOIINUX MpaBa M CBOOOMBI B IEISIX CBEPKCHHS WIIM HAHECEHHUsS Bpeaa
CYIIIECTBYIOIIEMY JIEMOKPAaTHYECKOMY CTporo. B TakoM odopmieHMH MOAOOHBIH HWHCTUTYT
BCTpEUaeTCs B JPYIHX CTpaHaX JOBOJIBHO PEIKO M CKOpee KaK WCKIIYeHHe, MO0 dYaie BCEero
MOoJ00HBIE 3ampeThl MPEAYCMAaTPUBAIOTCS YTOJOBHBIM 3aKOHOAATEIILCTBOM (3alpeT HAIMOHAJ-
COIIMATTUCTUYECKON  JIeATENhbHOCTH, 3amlpeT MpomaraHipl BOWHBI, (amm3mMa U  pacoBOW
HETEePIUMOCTH, 3alpeT MUCKPUMHHAIIMU 110 Pa3IMYHBIM OCHOBAaHMSIM M T. 1.). PaccMoTpum 3TOT
0COOBIIl MHCTUTYT JUIIEHUS TpaB U cBOOOJ Oosiee moapodbno Ha mpumepe DOPI, rage cr. 18
OcHoBHOTrO 3akoHa npegycMarpuBaet: "ToT, KTo 3710ynoTpeOIsieT CBOOO 101 BhIpaKEHUS MHCHHH, B
ocobeHHOCTH cBOOOMON medaTu (ab63. 1 cr. 5), cBoOOm0M mpenogaBanus (ad3. 3 cr. 5), cBOOOOM
cobpanuii (ct. 8), cBOOOMON 0O0BenuHEHUS (CT. 9), TAWHOW MEPENUCKH, MOYTOBBIX U TelerpadHbBIX
coobmenuit (ct. 10), cooctBeHHOCTBIO (CT. 14) mim mpaBom yoOexwuma (ab3. 2 cr. 16) mpoTus
CBOOOJTHOTO JIEMOKPATUYECKOTO CTPOS, JIMIIACTCS 3THX OCHOBHBIX MpaB. DakT W npeepl TUIICHUS
ompeaensatoTcs penieHrneM deaepalbHOTO KOHCTUTYIIMOHHOTO cyna'". Takum o0pa3oM, CaHKIIHH
9TOH CTaThbU MPUMEHSIOTCS 10 BCEM, KTO 3JI0YIOTPEOIISIET CBOMMU TIPaBaMHM; B JOTIOJIHEHHE K CT. 21
u 9 OcHoBHOTO 3aKOHa, B KOTOPBIX peyb UACT O MPUMEHEHUU CAHKIUK U 3alpPETOB B OTHOIICHUU
MOJINTHYECKUX TMAapTUH W OOBCAMHCHHH, KPYr CYOBCKTOB TaKUX CAHKIHMHA paCHIMPSICTCS H
pactipoctpansercs U Ha ¢uznueckue auna. CormacHo cr. 18 OcHOBHOTO 3akoHa 3710ynoTpedaeHne
MpaBaMy KapaeTcsi CO CTOPOHBI TOCYAapCTBA BBEICHUEM 3alIPeTa WU MOJIb30BaHUS, T. €. JIUILICHUEM
TUX TpaB. Muccusi 3Ta BO3JIOKeHa Ha DenepaibHbII KOHCTUTYLUHOHHBIA CYZ, M TOJBKO OH
MpaBOMOYEH €€ BBINOJHUTh. Cneayer OTMETHTh, YTO BCE MNPOUEAYPHI, CBS3aHHBIE C
WCIIOJIb30BAHUEM WHCTUTYTA JIMIICHUS] TIpaB M CBOOOJ, MOAPOOHO H3JIOKEHHBIE B 3aKOHE O
®denepanbHOM KOHCTHUTYLMOHHOM CyJA€, A0 CHX MOp IOYTH HE MNPUMEHSUIUCh B OTHOIICHHH
OTJENBHBIX TpaxkaaH. MHOTrMe XojaTalCTBa U 3asBJICHUS C TPEOOBAHHEM O JUIICHUU OCHOBHBIX
MpaB KOHKPETHBIX (pr3nueckux juil, moaanueie B Cy, He ObUIH MPUHATHI K paccMOTpeHuto. CTaThs
18 He mpUMeEHsIIach U B OTHOIICHUH FOPUIUYECKUX JIUII, XOTS TaKasi BO3MOXXHOCTh MPEIYCMOTPEHA
B § 39 3akona o deneparbHOM KOHCTUTYLIMOHHOM CyJi€, @ OCHOBAHWM [Jis TaKMX CaHKIHUM B
OTHOIIICHWU, HANpUMEp, HEOHAIMCTCKUX OOBEIMHEHHMHM W C HHUMH CBS3aHHBIX DPa3JIMYHBIX
yupexaeHuit 6osee ueM noctarodHo. Cya kak Obl TUCTAHIMPYETCS M HE pearupyer Ha SBHBIC H
OYEBHIHBIC 3JIOYMOTPEOJICHHS] OCHOBHBIMU TIpPaBaMH, COONIOJAs TOJUTHYCCKUN HEHUTPAIUTET.
Hekotopsie ropucthl 00BsCHSIOT 3aHATYI0 CylOM MO3HUIHIO TE€M, YTO OH, IO BCEH BEPOSITHOCTH,
UCXONUT W3 (akTa JOCTAaTOYHOM W HAJEKHOW 3alWIIEHHOCTH cymecTtByromero B OPI
KOHCTUTYIIMOHHOTO CTPOSI OT PEaIbHOM YIpO3bl I HETO CO CTOPOHBI OTACNIBbHBIX JUI[ U JIaXKe
OTAENBHBIX TOJUTUYECKUX TPYNMUPOBOK. OIHAKO MO MHEHHI0 TaKOTO aBTOPUTETHOTO
koHcTUTyIMoHanucta ®PI" u ObiBmiero uineHa denepaibHOr0 KOHCTHUTYIIMOHHOTO cyaa, kKak K.
Xecce, riaaBHas CIOKHOCTb, J1a M OMACHOCTb, COCTOMT B TOM, YTOOBI JEMOKPATHYECKH KOPPEKTHO
MPOBOJIUTh PA3JIMUUA MEXAY JerajibHOW, MonycTUMod mo OCHOBHOMY 3aKOHY ONIO3UIIMEH, C
OJIHOI CTOPOHBI, M TNPOTHUBO3AKOHHOM (QHTUJIETMTHMHOM) ONMO3UIMEH, KOTOpas, HCIOJIb3Ys
3aKOHHBIE (DOPMBI, THITAGTCS PEATU30BaTh AHTUKOHCTUTYIMOHHBIE IeTH. B Takoll curyamnuu
BO3HHMKAET OMACHOCTH IBOWHOTO 3JI0YMOTPEOICHUS KaK CO CTOPOHBI TPOTUBO3aKOHHOM OTITIO3UIINH,
KOTOpasi MAacKUPYeT CBOM MOJJIMHHBIE LEIH, TaK U CO CTOPOHBI TOCYAApPCTBEHHBIX CTPYKTYP,
KOTOpPBIE€ TIOJ] TPEIJIOTOM TPOTHUBOJEHCTBUS 3JO0YMOTPEOJICHUSIM CTPEMSTCS PACIpPaBUTHCA C
HEYTOJTHOM MM OMMO3UINEH, OOBUHSIS €€ B MOAPHIBE KOHCTUTYIIHOHHBIX YCTOEB M 3JI0YIIOTPEOICHUH
npaBamu. Bugumo, nucxoasa uz atoro, denepanbHblid KOHCTUTYHIMOHHBIN Cy/l OTKJIOHUI JIBa 3alpoca



(xomataiicTBa) O JMIIEHWHM OCHOBHBIX IMpaB. ClieqylOINMM HE MEHEE 3HAYUMBbIM MPUHIIUIIOM,
KOTOPBIN HUCIIOJIB3YETCS B MPOLECCE TOJKOBAHUS U OJJHOBPEMEHHO UIPAET POJIb BAXKHOT'O MPABOBOTO
KpUTEpHUsI TPU OILICHKE KOHCTUTYIIMOHHBIMU CyJaMH COOTBETCTBHS 3aKOHOB KOHCTUTYLUU U
MEXIYHapOJHO-TIPAaBOBbIM  CTaHJapTaM B 00JacTH TMpaB 4YeNOBEKa, SBISIETCS MPUHIIUI
MPOMOPIUOHAIBHOCTA WJIM  COPa3MEPHOCTH 3aKOHOJATEIbHOM WM MPaBONPUMEHUTEIbHON
JIEATEIbHOCTH LIEJISIM U 33Ja4aM, KOTOPbIE BBIPAXKEHBI B 3aKOHE. DTOT MPUHLIUII OJIYYHJI IIHUPOKOE
MpU3HAHUE B TCOPHHM M MPAKTUKE B KAa4eCTBE HanOoJiee BAKHOW WHCTUTYIIMOHATBHOW TapaHTUU
OCHOBHBIX MpaB OT HapyILIEHHUS CO CTOPOHBI FOCYAApCTBAa U €ro OPraHoB. JTU OPraHbl OOS3aHBI
PYKOBOJICTBOBATHCSI IPUHIIAIIOM COPAa3MEPHOCTU MOCTOJIbKY, MOCKOJIbKY OHU CBOMMHU JIEUCTBUSIMU
3aTparMBalOT CyOBEKTUBHbIE MpaBa rpaxkaaH. COrIacHO HEMEUKOW MOpUINYECKON IOKTpUHE U
no3utinu Koncturynuonnoro Cyna OPIT npunmun copa3mepHOCTd (ITPOMOPIIMOHAIIBHOCTH) UMEET
TPU cllaraeMbiX: TpeOOBaHUE COOTBETCTBHS, T. €. MCIIOJB30BAHHS TAKUX CPEICTB, C IOMOIIBIO
KOTOPBIX MOJKET OBITh JOCTUTHYT KEIaeMbI PE3yNbTaT; TPeOOBaHUE ONTUMAIBHOCTH, KOTOPOE
MpeJroiaraeT, YTo MPUMEHseMble MEphl BOBCE HE HAHECYT HJIM HAaHECYyT MHHHMMAJBHBIA yIiepo
mpaBaM M CBOOOJAM IO CPaBHEHHUIO C BO3MOXHBIM NMPUMEHEHHEM JPYTUX CPEACTB, W HAKOHEII,
TpeOOBaHUE MPOIMOPLHUOHAIBEHOCTH B Y3KOM CMBICIE, COTJIACHO KOTOpOMY "BTOp)keHHe B chepy
mpaB U CBOOOJ JOJIKHO HAXOAUTHCS B YMECTHOM (pa3yMHOM) COOTHOIICHHH C UX IIEHHOCTBIO U
3HaueHueM". 3 B3auMOeHCTBHS Ha3BaHHBIX COCTABHBIX IMPHUHIIMIIA COPA3MEPHOCTH CJIAraercs ero
OCHOBHAass (DYHKIHS — MPEISITCTBOBATh YPE3MEPHBIM OrPAHWYCHHUSAM TIPaB YEIOBEKa, KOTOpPAs
MoJTyunsia IpU3HAHUE KaK MPUHIUII 3alpeTa Ype3MEepPHBIX OrpaHHMYeHUi mpaB denoBeka. Oba 3tu
NPUHIMIIA IIUPOKO MPUMEHSAIOTCS B MpakThuke EBpomeiickoro cyaa 1o MpaBaM deJoOBEKa
(Ctpacoypr). Onu TpeOyIOT OT CYJ0B MPOBEPKH MPUHATHIX MEp, 3aTPAruBaIOIIMX IIPaBa U CBOOOIBI,
HE TOJIBKO C TOYKH 3PEHUS UX HEOOXOJAMMOCTH, HO U OTHOCUTEIBHO UX COPA3MEPHOCTH MyOJITMYHBIM
MHTEpecaM, paJu KOTOPbIX TakKHe MeEpbl NPEANPUHUMAIOTCS, WHTEpecaM HWHJIWBHUAA. 3arpeT
Ype3MEpHBIX  OrpaHUYEHWH TpaB W CBOOOJ B  TMPOIECCE  3aKOHOJATEIBHOM  WIIU
MPaBONPUMEHUTENBHON JIEATEIbBHOCTH TOCYJApPCTBEHHBIX OpPraHOB aJpEeCOBAH TOCYAAPCTBY H
03HAYaeT, YTO JOMYCTUMBIC OTPaHUYEHHUS TIPAB YeJIOBeKa (Kak 3TO UMEET MECTO corjacHo cT. 8—11
EBporneiickoii KOHBEHIIUHN) JOJDKHBI OBITh TI0O CBOEMY COJIEPKaHUI0 U O0BEMY COpa3MEpHBI IENsIM
Takux orpannyeHud. Tem caMbIM ycTaHaBIMBaeTCs TPeOOBaHME COACPKATEIHHOM CBSI3M U
COpa3MEPHOCTH OrPAHMYEHUM M UCKIIOYAETCS Y3aKOHEHUE YPE3MEPHBIX OIPAHWYEHUN WU
HKCLECCOB B 00JaCTH 3aKOHOIATEILHOTO PETYIUPOBAHUS MPaB U CBOOO] YENIOBEKA U IPaKAaHUHA U
MIPaBONPUMEHUTENBHOU J€ATEIbHOCTH.

28.11poGJjieMa MPUMEHMMOCTH MoJioKeHHH EBpomeiickoil KOHBeHUHMM B OTHOLIECHHSIX
MEKIY YaCTHBIMHU JIMIIAMH.

B coBpeMeHHOI Teopuu MEKIyHapOHOTO TMpaBa Bce OObIlIee paclpoCTPAHEHHUE TIOTy4YaeT
npoOjemMa MpU3HAHUS 3a YaCTHBIM JIMIIOM CTaTyca CyObeKTa MeXayHapoaHoro mpaBa. He oGomina
3Ta mpobiaemMa CTOPOHOW M MEXIYHAPOIHOTO MpaBa MpaB ueroBeka. boiee TOro, UMEHHO JaHHBIHA
paszien HayKyd MEXIYHapOJHOTO IpaBa Yalle BCEro MPUBOJIUTCS CTOPOHHHUKAMHU JaHHOW TEOPUU B
KauecTBe pUMepa AJis MOATBEPKACHHSI CBOCH MpaBOThl. He yrayOmsisich B TeOpeTUYECKUE aCTIEKThI
JTAHHOTO BOTIPOCA, MPECTABISAETCS HEOOXOAUMBIM, TEM HE MEHEe, pACCMOTPETh €Tr0 OINPEACIICHHOS
BIUSHUE B pa3pe3e NpuMeHeHus EBporelckoil KOHBEHIIMM B OTHOIIECHUSX MEXAY YaCTHBIMU
JIATIAMH.

B 3apy0exHoii muTepaType HEpeIKO MOXKHO BCTPETHTh TaKOW TepMuH, Kak “ Drittwirkung.
Uto xe oH o3HayaeT? CymniecTBYIOT JBa B3IUisiAa Ha 3TOT Bompoc. CorjaacHO NMEpBOMY M3 JIBYX
B3TJ110B, Drittwirkung o3Hagaer, 4To MOJIOKESHHSI, KACAIOIIUECs MPaB YEIIOBEKa, B PAaBHOU CTETICHU
MPUMEHUMBI KaK B MPABOBBIX OTHOIICHHSIX MEXY YaCTHBIM JIMIIOM M TOCYIapCTBEHHOW BIIACTHIO,
TaKk M B TMPABOBBIX OTHOUICHHSIX MEXAY 4YacTHbIMH JnamMu. COriacHO BTOPOMY B3TJISAY,
Drittwirkung o3Hadaer BO3MOXHOCTH ISl YACTHOTO JIMIIA B CyJA€OHOM TOPSIKE 3alUTUTH CBOE



MPaBo, HAPYIIEHHOE IPYTUM YaCTHBIM JHUIIOM. TakuM 00pa3oM, CTOPOHHUKH BTOPOM TOUYKH 3PEHUS
cuurtarot, yTo Drittwirkung B acrekre mpaB 4esoBeKa MPUCYTCTBYET JIMIIL B TOM CiIydae, €CiH
YaCTHOE JIMIIO B CBOMX MPABOBBIX OTHOIICHUSX C JAPYTUM JIUIIOM CIIOCOOCH 3alIUTHTh COOIIOACHHE
MIPaBO3aLIUTHOTO 3aKOHA ITOCPEACTBOM TOM MJIM UHOW MPOLIEAYPBHI.

Uro kacaercs MOCIEIHEro B3IUIAJa, TO MOXHO Cpa3y 3aMETUTh, YTO HUKAKOE MPHUMEHEHUE
Drittwirkung B oTHomeHWHM mTpaB W CBOOOJ, TapaHTUPYEeMbIX EBpoIelckoil KOHBEHIUEH,
HEBO3MOKHO Y€pe3 MPOLEAYpPHI 3alIUThl IpaB yesnoBeka B EBponeiickom Cyzie o mpaBam yenoBeKa.
HeiictBurensHo, B EBponeiickuii Cyn MOXKHO 1MoAaBaTh COOOLIEHHS TOIBKO MO MOBOAY BO3MOKHBIX
HApYIICHUW TpaB WIK CBOOOJ YEIOBEKa CO CTOPOHBI TOCYAApCTB-y4aCTHHKOB. JIroOas meTwumus
OPOTUB YAaCTHOTO JMIAa JOJDKHA ObITh mnpu3HaHa CyaoM HenmpuemIemMod 1o IpHYHUHE
HecoBMecTuMocTu ¢ KonBenueii ratione personae mo crarbe 34. Takum 00pa3oM, 4acTHOE JIUIO HE
MokeT oOpartutbcst B EBpomneiickuit Cya mo moBoay BO3MOMKHOTO HapyllIeHHs €ro IpaBa WIH
CBOOOJIBI APYTMM YaCTHBIM JIMIIOM. DTO MOXKHO CJieJaTh JIHMIIb KOCBEHHBIM ITyT€M, €CIId €CTh
BO3MOKHOCTh TE€M WJIM HWHBIM IIyT€M I[PUBJIEYb 32 TAaKOE€ HAPYLIEHHWE K OTBETCTBEHHOCTH
rocynapctBo. OnmHako B 3ToM ciiydae B CrpacOypre OyayT paccMaTpuBaThCsi JEHCTBUE WIH
0e3zeiicTBHE TOCyIapcTBa, MOBJICHKINKE 33 COOOW HapyllleHue MpaBa Wik CBOOObI, a HE YACTHOTO
auna.

Her comuenuii B ToM, uto mipu pazpabotke EBpomneiickoil KOHBEHIIMU IO MpaBaM 4eloBeKa
€¢ aBTOPBI HE YYWUTHIBAIA BO3MOXHOCTh BO3HUKHOBEHHUS B OyIyIIeM MPOOIeMbl MPUMEHUMOCTH
nonokeHnid KOHBEHIIMM B OTHOLIEHUSX MEXIY YacTHbIMU nunamu, win Drittwirkung. U3 camux
(GbopMyIMPOBOK TMpaB M CBOOOJ B TOM BHJE, B KOTOPOM OHHM cojepxkarcs B EBpomeiickoii
KOHBEHIMHU, CTAHOBUTCSI OYEBUJIHBIM, UTO aBTOPbl KOHBEHIIMM HE MMENIN BBUY NPUMEHEHUE 3TUX
mpaB U CcBOOOJ B OTHOIICHUSX MEXIYy YacTHbIMU Junamu. C Jpyroil CTOPOHBI, MPEAMET
perynupoBanust EBponeiickoil KOHBEHIIMM — OCHOBOIOJArarolye mpaBa u cBOOObI YeloBeKa — C
Hen30eXKHOCThIO IpeanonaraT Hanuuue Drittwirkung. B IlpeamGyne KonBeHuu roBoputcst o Tom
0OJBIIOM 3HAYEHHH, KOTOPOE MPHUIAIOT €€ TOCYAapCTBa-yUYaCTHUKU YBaKEHHUIO TMpaB YeIOBEKa.
AKIIEHT, KOTOPBII JiesiaeTcsl Ha JTaHHOM (haKkTe, TOBOPUT CKOpee B MoJIb3y Npu3HaHus Drittwirkung,
HEXEJH MPOTUB HETO.

29.Kano0b1 npotus Poccnu B EBponeiickuii Cya no npaBaM 4esioBeka.

EBporeficknit Cyn 1Mo TipaBaM  4eJIOBEKa SIBIISICTCS YHUKAIBHBIM HHCTUTYTOM, YbSI
KOMIIETEHIIMsI M Treorpauueckuii oxBaT OecrpeleqeHTHbl B HCTOPUU MEXKIYHAPOJHOTO IpaBa.
[Toutn 800 muiH. yenoBek B 41 cTpaHe MMEIOT CETrOJHS BO3MOXHOCTb HAIpPSIMYIO OOpaTUThCS K
3TOMYy cyAeOHOMY opraHy c aimo0aMu Ha HapymieHus BaxHeWmux mpaB. Cyn BbpaOaThIBaeT
CTaHJApTHI 3aIIHUTHI MPAB YEJIOBEKA, KOTOPHIC BO3JACHCTBYIOT Ha MPABOBHIE CHCTEMBI MPAKTHUECKH
BCEX rocyAapcTB EBpOMBI, M OKa3bIBaeT peliaroliee BIMsSHIE Ha HAIlMOHATBHOE 3aKOHOIATEIbCTBO
Y TPAKTUKY B CaMBIX Pa3JIMUHBIX 00JIACTAX — TaKUX, KaK YrOJIOBHBIM TPOIIECC, TPaXIaHCKOE U
aIMHUHHCTPATHUBHOE TIPABO, CEMEWHOE MPaBO, MOJIOKEHHE HHOCTPAHIIEB, MMPaBa MPECChl U Jp.

Pabora Cyma mocTtpoeHa Ha NpUHIHIE CYOCHIMAPHOCTH, B COOTBETCTBUU C KOTOPHIM
TJIaBHAs POJb 3alMTHI TIPaB YeNOBEKa, 3aKperuieHHbIX B KOHBEHIIMM O 3alIWTe MpaB YeloBEKa H
OCHOBHBIX CBOOOJI, JISKUT Ha HAIIMOHAJIBHBIX BJIACTSIX TOCYIAPCTB-YYaCTHUKOB, U MPEXKJIE BCEro Ha
uX cyAeOHbIX opraHax. HaimoHansHbIe Cybl MOTYT M JIOJKHBI IPUMEHSTH MOJI0KeHus KoHBeHIMu
B CBOCH MPAKTUKE U MPEOCTABIATE P (HEKTHUBHYIO 3alTUTY OT UX HAPYIICHUH.

Tem He MeHee, KOrjia Takas HaIlMOHANbHAS 3allUTa MO TEM WIM HWHBIM MPUYHHAM
OKa3biBaeTCsl HeI(PPEKTHBHOM, YaCTHBIC JHMIIA MOTYT ToaaTh *kanoosl B CtpacOyprckuii Cym. Ilo
cinoBam llpencenarenss EBpomeiickoro Cyaa mo mpaBaMm uenoBeka r-Ha BumbaxaGepa, “mpaBo
WHIUBUIYAJIbHBIX OOpAIleHUH BCETra HaXOAWJIOCh B IIEHTPE CHUCTEMBI, BRICTpOeHHOW KoHBeHITHE.
NmenHo Onaromaps emy Mexanw3M KoHBeHIHMH TpeBpaTwics B Ty 3(PGEKTUBHEUIIYIO CHUCTEMY
pPErMOHaJIBLHOM 3alIUThI IPaB YEJIOBEKA, KO TOPOM OHA ABJISIETCA HA CETOHSIIHUN 1eHb. KonnyecTBo



MEXTOCYJapCTBEHHBIX JeN Bceraa ObLJIO JOCTATOYHO HE OONBIINM, K TOMY XK€ OHU OKa3aJIUCh
CJIMIIKOM HEMPHUCIOCOOICHHBIMU K XPYIKOW CHCTEME B3aMMOCHCTBHS MEXIY HaI[MOHAJIbHBIMU
WHTEpeCaMH, YacTHBIMU jKallo0aMu ¥ MEXAyHapomaHoW aummuiomarueid. OOmmMe cTaHIapThI
KonBeHuu ObUIM YTBEPKJICHBI U Pa3BUTHI B TIOJTHOBECHBII CBOJI IPABHII U MPELIEIEHTOB HIMEHHO 32
c4yeT OECUMCIICHHBIX YAaCTHBIX JIMI, KOTOphIE kajloBaiuch Ha rocynapctBa B Cyx B CtpacOypre”
(Address by Luzius Wildhaber, President of the European Court of Human Rights // Protecting
Human rights: the European Perspective fifty years after the signature of the European Convection
on Human Rights. Strasbourg, 8 June 2000).

Brpouem, monoxutenbHblii 3(G(EKT He HCUepHbIBACTCS BO3MOXKHOCTBIO MJISl TpaKIaH
3alMIIaTh CBOM TpaBa Ha oOuieeBpomneiickoM ypoBHE. ['ocymapcTBa—y4aCTHUKU C MOMOIIBIO
TAKOr0 BHEUIHErO0 KOHTPOJISI MOTYT BBISIBJISTh M YKPEIUISATH cilabble MECTa B CBOUX IPABOBBIX
cuctemax. Bo MHorux cnywasx pemeHuss Cyna npuBOIWIM K 3HAYUTENbHBIM H3MEHEHUSM B
3aKOHO/IATENIbCTBE U MPAKTHKE €BPOMEHCKUX TOCYAapCTB.

Poccus nmpusnana neiicteue Konseniuu ¢ 5 mas 1998 r. C »3Toro MoMeHTa ee rpaxjaaHe
MoryT obOpamatscsi B EBpomneiickuii Cyn ¢ jkanobamu Ha HapylmieHHE NpaB, rapaHTHPOBAHHBIX
KonBennueil. 910 nmpaBo poccusiHe UCMONb3YIOT JOCTATOYHO aKTUBHO — Ha siHBapb 2002 r. 6osee
7500 nHAMBUAYaTBHBIX XKan00 nogaHo npotuB Poccuiickoit denepanuu (Takoe KOJTUYECTBO Kallo0,
noJaHHbIX ¢ HOsIOps 1998 r., xorna Berynuia B cuiy I[Iporokon Ne 11 k KoHBeHIMH, BBIBOAUT
Poccuto Ha yerBepToe mMecto no ux uuciy nocine Mramuu, @panuun u Iloasmm). U3 Hux Gonee
1900 nmen 3aperucTpupoBaHbl U OXUAAOT paccMoTpenus Cynom, Gonee 2500 >xanod mpu3HaHBI
HenpuemiemMbiMi. [lomumo 3toro, Oonee 3200 BpeMEHHBIX JOChE OXHIAIOT PEIICHHUS O
peructpauuu. bonee 50 xano6 coobmiens! (kommyHunuponanbl) [IpaButensctBy PO. Tpu xano0sr
npotuB Poccun npusHansl Cy1oM MpUEMIIEMBIMH Ha CETOAHSIIHUHN JIeHb, HO HU OJIHA TaKas >kajioda
enie He paccMoTpeHa CyAoM IO CYIIECTBY.

Vxe ceituac MOXHO ToBOpUTH O ToM, uTo Cyn B CtpacOypre cTaHOBUTCS Bce Ooiiee
MOHSTHBIM U JOCTYIHBIM WHCTHUTYTOM JUIsl TeX TrpaxaaH Poccuu, KOTOpble XOTAT 100MBaThCS
3alUTHl CBOMX TPaB HA MEXIyHapOJHOM ypoBHe. OJHAKO, K COXAJICHHWIO, KaK BUIHO W3
MPUBENCHHBIX IU(P, OOJBIIMHCTBO >XKajlo0 OKAa3bIBAIOTCS HEMPHEMIEMBIMH W HE JTOXOMAST IO
paccMOTpeHHsI 1O CYIIECTBY. B CBSI3M C OTUM MPEIACTABISETCS HMHTEPECHBIM HE TOJBKO
MPOaHANTM3UPOBATh KaloObl, MOJaHHBIE MPOTHB Poccuu, HO W BKpaTile paccka3aTh O MOPSAIKE
paccmotpenust aen B Cyzne u TpeOOBaHUAX, MPEIBABISIEMBIX K JKalo0aM OT WHIWBHIYaIbHBIX
3asiBUTEINIEH, C y9eTOM 0COOEHHOCTEH kKaio0, HalpaBlIeHHBIX TPOTHB Poccuu.

30.ITpaBoBbie no3uuuu EBponeiickoro cyia mo npasam 4ejioBeKka M paBoBasi cucTeMa
Poccuiickoiit @enepaunu.

IOpuaunueckast npupoaa «mpaBoBbeIX no3unuii» Eponeiickoro Cyna mo mpaBam uenoBeKa
SBJISICTCSI OHOM W3 BaKHEUITUX MPoOjeM B 00mIeM psTy MUCKYCCHOHHBIX BOIPOCOB O CyneOHOMH
NPaKTHUKE KaK «0coOOM BHJE» Cpelld UCTOYHHKOB MpaBa. B poccuiickoil crienuansHON TuTepaType
BECbMa aKTHBHO JIHUCKYTHPYETCS CYXJIECHHE «O IpeneacHTHoW npakTtuke EBpomneiickoro Cynax».2
Haubonee paaukambHO HACTPOEHHBIE HayyHblE M IpaKTHYeCKHe pPaOOTHUKU pPAaCCMAaTPHUBAIOT
noctanoBieHust EBpomnelickoro Cyzna mo mpaBaM 4YejoBeKa B KayecTBE CyAeOHOro MpeleieHTa —
CaMOCTOSITENIbHOTO MCTOYHMKa mpaBa. Tak, J[.B. 3BepeB, Ha Moi B3rsg, 06e3 HEOOXOAWMBIX U
JIOCTaTOYHBIX MPAaBOBBIX apryMEHTOB NIpHUILEN K BBIBOAY: «...B poccuiickyio MpaBOBYIO CHUCTEMY
MHKOPIIOPUPOBaH HOBBII HMCTOYHMK IIpaBa — MpeneaeHtsl EBponeiickoro Cyna mo mnpasam
yenoBeka».3 3a Mpu3HAHHWE U 3aKOHOJATENbHOE 3aKpeIUIeHHe CyneOHOro TMpeleieHTa Kak
MCTOYHMKA TTpaBa BHICTYMNAeT W psj Beaymmx poccuiickux yuenbix: C.C. AnekceeB, M.B. barnaii,
B.M. Kyiikos, B.B. JlazapeB, M.H. Mapuenko, A.B. HaymoB, B.H. CuntokoB, b.H. TonopHuH,
B.A. TymanoB u np. Hampumep, C.C. AnekceeB cuntaer: «Hamo monarate, HacTana mopa BooOIe
W3MEHUTh Hallle BUJEHUE NpaBocynus. MHTepmperanuio ero Ha3HAa4eHHs] KaK OJHOTO JIHIIb



«rpuMeHuTens mpaBay. ONBIT Pa3BUTHIX JEMOKPATHYECKHUX CTPaH, MPUYEM HE TOJBKO aHTJIO-
aMEPUKAHCKOM IPYIIIbl, CBUACTEIBCTBYET, YTO BHICOKHI YPOBEHB ITPABOBOIO Pa3BUTHUS JOCTUTAETCS
B olmiecTBe Toraa, Korzpa cyz, onupasch Ha KoHcTuTynuio, 3akoH, OOIIENpU3HAHHBIE IpaBa
YyelioBeKa, TaKKe M TBOPUT IpaBo. [losromy mpumanue pemeHusIM BhICIIUX CYACOHBIX WHCTAHIIUH
cTpanbl (yHKOMHA CyneOHOro TpeleAeHTa NPEACTABISICTCS JCJIOM Ha3peBIIUM, BIIOJHE
onpaBIaHHBIM». | ApryMeHTHpYs CBOIO MO3UIMIO, HA3BAHHBIE U APYTrUe CTOPOHHUKHU JAHHON TOYKU
3peHHs] B OCHOBHOM TpPaJMIIMOHHO CCBUIAIOTCS Ha JIEUCTBUTENIBHO CYIIECTBYIOIIYIO IMPAKTUKY
EBpomneiickoro Cyna no npaBam yenobeka, Koncturynuonnoro Cyna P®, Bepxosnoro Cyna PO u
Bricmero Apoutpaxnoro Cyna P®. Tak, Mukene ne CajibBuo NUIIET: «...B cBeTe mpereaeHTHOro
mpasa... cyJ 3anoiHui npoben (BeiaeneHo mMHou. — E.E.), koTopblil, kKak OH caMm Npu3HaBal,
CYILIECTBOBAJI O OTHOCHUTEJIbHO HEJAaBHETO BpeMeHW».2 Becbma mokazaTeneH BBIBOJ, ClIETaHHBII
IT.A. T'ykoM: «B pomaHO-repMaHCKON MPaBOBOM CHCTeME CyaeOHast mpakTHUKa (MpeneaeHT) XOTsS 1
3aHMMAeT BTOPUYHOE MECTO IIOCJIE€ 3aKOHA, TEM HE MEHEe, BBINOJHSAET NPUCYILHE TOJIBKO €i
GbyHKIIMM MpereaeHTa Kak UICTOYHHUKA MpaBa. ITOMY CIOCOOCTBYET pa3BuTas cyieOHas cuctema B
JUIE BBICIIUX CYICOHBIX OPraHOB, KOTOPBIC BBIPAOATHIBAIOT W CO3JAIOT CYACOHYIO TPAKTHKY,
Onarojaps BbIcuIed KBadu(UKalMU cyAed U opUIUaIbHOCTH CyneOHBIX cOOpHUKOB».3 BmecTe ¢
TeM, Kak crnpaBenBo 3amedaeT M.H. MapueHko, «I1pu 3TOM BHE IOJISI 3pEHHUSI aBTOPOB OCTAIOTCS
HEKOTOpbIE BECbMa Ba)KHBIE BOMPOCHI, Kacaromiuecs: (hakTopoB, MPeAONPeIesIONINX PUITIECKYIO
npupoay M xapaktep pemenuit EBponeiickoro Cyna; mpu4vH U OOCTOSTEIBCTB, MO3BOJISIONINX
paccMaTpuBaTh JaHHBIE pPEIICHHUS B KauecTBE NpeleneHTOB; ocoOeHHocTel pemenuii Cyna,
MMEHYEMBIX MPELEIEHTaMH, 110 CPAaBHEHUIO C IPYTUMHU MCTOYHUKAMH TIpaBa B Cllydae IMPHU3HAHUA
UX B KaueCTBE TAaKOBBIX, a TaKKe IO CpPaBHEHUIO C TPAAUIMOHHBIMU, «KJIACCUYECKHUMU)
npeuenentamu».4 M.H. Mapuenko yOeaurenbHo mnoauepkuBaeT: «llo MHeHHMIO aBTOpPOB —
CTOPOHHUKOB TUTIOPATUCTUYECKOTO MOIX0Aa K TOHUMAHHUIO M MCTIOIh30BAHHUIO CYIEOHBIX PEIICHHUIA,
MMEHYEMBIX MPEIEIEHTOM, CYIIECTBYeT, KaK MHHUMYM, TPU PA3JIMUHBIX BapHaHTa WIH «MOJIEITH
€ro BOCHPUATHS U NpuMeHeHus. CMBICI U coJiepKaHUe MEepPBOM U3 HUX, MOJ Ha3BAHHEM «MOJEIb
yacTHOUM aHanorun» (model of particular analogy), 3akimtodaercs B TOM, YTO KaxJo€ Cy/neOHOe
pellleHrne paccMaTpUBaeTCsl HE MHaue, KaK «I0Ka3aTeJIbHBIA MPUMEpP MPaBUIBHOTO U PA3yMHOIO
paccMOTpeHHs Jefla Ha OCHOBE BCEX HMMEIOIIMXCS B pacnopshkeHuM cyaa ¢akroB». CynedHoe
pellieHre B JaHHOM clydae, MMEHYeMOe Mpere/IeHTOM, He3aBUCUMO OT TOTr0, KaKkoil Obl BBICOKOM
CyJ1eOHON MHCTAaHLMEH OHO HU MOPOXKAAJIOCh, BBICTYNAET TOJIbKO B KAUECTBE «IIOJIE3HOTO MpUMeEpa
win pykoBoacTtBa (useful guide) mpu mocnenyromeM paccMoTpeHuu aHagorudHbix nen.l Cyrtb
BTOPOU «MOJIEIN», HA3BaHHOW «HOPMOYCTaHaBIMBaroIed Moaenbio» (rule-stating model), cocrout
B TOM, 4YTO CyJeOHBIE pEIIeHUs, WMEHyeMble MpeleIeHTaMH, BOCIPHUHUMAIOTCS KaK aKThl,
cojaepxarnire B cebe ompeneneHHble mpaBmwia («ratio decidenti»), KOTOpbIE HUKECTOSIIUM CyIaM
clenyeT MPUMEHSTh MPU PACCMOTPEHUM AaHAJIOTMYHBIX Jed. HeTpyaHo 3amMeTuTh, 4TO JaHHOE
NpEJCTaBICHUE O TpPEeleAeHTe SBJsSeTCsl Haubojiee pacHpoCTPaHEHHBIM M Hambojee YacTo
paccMaTpuBaeMbIM B BHUJE YyHHMBEpcaJlibHOro. HakoHen, CMBbICI TpeThbed «MOJAENN», JOBOJIBHO
CIIO)KHO HMEHYEeMOM «MOJEeNblo, cojepxkaileid B cebe HCIOoJIb3yeMble B KadecTBe IpHUMepa
npuHIuIe  (principle-exampling model), cBoguTcs K TOMy, UYTO cCyAeOHBbIE peIICHHUS,
paccMaTpuBaeMble KakK IMPele/IeHThl, BOCIPUHUMAIOTCS «B CBOEM COOCTBEHHOM KOHTEKCTE» B BHJIE
aKTOB, KOTOPBIC OMHUPAIOTCS HA OMPECNICHHBIH MPAaBOBOW MPUHITUI WM MPHUHIIUIIBI, CO3JAI0T WU
MOIJICPKUBAIOT UX U MOTYT OBITh MCIIOIB30BaHBI IPH PACCMOTPEHUH aHAIIOTHYHBIX JIe]I B OyIyIIeMm,
a TakKe ISl TaJbHEUIIEero pa3BUTHs U COBEPIICHCTBOBAHUSI IPABOBOM CUCTEMBIY.
[Ipoananu3upoBaB crenuaibHyto aureparypy, M.H. Mapuenko npuxoaurt, Ha MOW B3IJISI,
K 000CHOBaHHOMY BBIBOAY: «...Ecim KouBeHnus u cyneOHas mpaktuka orpaHuduBaioT Cyn
OTHOCUTENIbHO (OpPMYTUPOBAHUSA OOIIMX HOPM U «aOCTPAKTHOTO BBICKA3bIBAHMS» IO TOBOAY
COOTBETCTBUSI HAIMOHATBHOTO 3aKOHOJATENbCTBA M CyAeOHON mpakThku KoOHBEHIMH, TO 3TO
o3HauaeT, uro Cya JUIIEH BO3MOXHOCTH (HE TOJNBKO B TMpoOIlecce MpaBONPUMEHEHHS, HO U B



npouecce TojkoBaHusi Kousenuuu u [IpoTOKONIOB K HEW) MPUHUMATh aKThl, KOTOPBIE COJIEP KU
Obl B cebe ueTko chopMyIHpOBaHHBIE MTPaBUIIa, U KOTOPbIE MOXHO OBbLIO ObI paccMaTpUBaTh B BUE
IIPELIEIEHTOB, OTHOCAIIMXCA K KaTreropuu («MoJeiu») HOPMOYCTAHABIMBAIOIIUX AaKTOB (BTOpas
«MOJIEIIb) BOCIIPUSATHS MPELEACHTA).

31.Ilpouenypa oopamenusi rpa:kaan B EBponeiickuii cya mo mpaBam 4yejioBeka.

5 mas 1998 roma Poccwmiickas @enepanus parudunuposana EBpomneiickyto KoHnBeHIuoo 0
3alUTe MPaB YeJI0BEKa U OCHOBHBIX CBOOO/I.

C 3TOro MOMEHTa POCCHICKUE TpakJaHe MOJYYWSId PEAIbHYI0O BO3MOKHOCTh HAIPaBIsTh
WHAMBUAyalIbHbIE KaJloObl, CBA3aHHBIE C HapylleHneM ux npas, B EBponeiickuii Cyn mo mpaBam
genoseka (. CtpacOypr).

EBponeiickuii Cya npencrapiisier co00i HaaHAIMOHAIBHBIN Cy/IeOHBIN OpraH, oOpalieHne
B KOTOPBI BO3MOXKHO JIMIIb MPH YCIOBUU HCYEPIIAHUSI BCEX BHYTPUTOCYIAPCTBEHHBIX CPEJICTB
3aIUTBHI.

Cyn paccMaTpuBaeT 3asBICHHs, HAIPAaBICHHBIE OT JIIOOOTO JIUIA, HEMPABUTEIHCTBEHHOU
OpraHHU3aI{ WU TPYIIIbI UL, KOTOPbIE CUUTAIOT, YTO B OTHOILIEHUHM MX ObUIM HapyIIeHbI IpaBa,
npenycMoTpenHnsle EBponerickoii KonBeHmuen.

Cyn paccMaTpuBaeT TOJBKO TE€ aJoObl, KOTOpPHIE HAMpaBJICHBbl MPOTUB TOCYIAPCTBA,
nojAnucaBiero u patuduirponasiiero KoHBeHIMIO 10 TpaBaM 4€JI0BEKa, U KOTOPHIE OTHOCSTCS K
COOBITUSIM HACTYMUBILIUM TOCTe paTudUKaUU HacTosAel KoHBeHIIMN 3TUM rocyaapCTBOM.

Cyn He paccMaTpuBaeT JKajoObl, HAMpPABJICHHBIC MPOTHB YACTHBIX JIMI WA
HErOCyJapCTBEHHBIX (KOMMEpUYecKHnx) opraHuzanuil. Hu oaumH poccuiickuii TpakJaHUH WM
HEIMPaBUTEILCTBEHHAs] OpraHW3aIlMsi HE MOTYT HAacTauBaTh Ha YJIOBJIETBOPEHHH JaXKe CaMBbIX
CIpaBeUIMBBIX TpeOOBaHUI, ecnu caM (PakT HaApyIIeHHs Te€X WM HMHBIX TpaB MPOU30IIET IO
patudukanuu Poccuert Konpenmuu no npaBam yenoseka (5 mast 1998r).

Cyn paccMaTpuBaeTt kanoObl TOJNBKO MPOTHB ACHCTBHI WM PEUICHHH TOCYIapCTBEHHBIX
OpraHoOB BJACTH W HE TPUHUMAET KAJIOOBI, HAMpaBIECHHbIE NPOTUB YACTHBIX JIUI[ WJIH
rOCYJapCTBEHHBIX YUPEKICHUN.

Cyn paccMmatpuBaeT kajo0bl, CBSI3aHHBIE C HAPYIICHUEM TeX IpaB, KOTOPbIE TapaHTUPOBAHBI
Kousennueit u [Ipotokonamu k Heil. B ocTanbHBIX ciydasx *aloObl OTKIOHSAIOTCS. Poccuiickum
rpakJaHaM HaJa0 HMMETh BBHJAY TO, YTO OOJIBIIMHCTBO COIMATBHO-DKOHOMHUYECKHX IIpaB He
3akperyieHbl B KoHBeHuuu. B Hell ycTaHaBnMBarOTCs, TJaBHBIM 00pa3oM, TpakIaHCKHE W
MOJINTUYECKHE TPaBa.

B kaudecTBe ompeAensromero ycIoBHUS MPUHATHS Kalod K paccMoTpeHuio KoHBEHIHs
dbopmynupyer TpeboBaHHE 00 HCYEPIMAHWUM BCEX BHYTPUTOCYIAPCTBEHHBIX IPABOBBIX CPENICTB
3aUTEL. DTO 3HAUUT, 4YTO 3alUTy TMpaB 4YeJNOBEKa JOJDKHBI OOECIeuMBaTh MPEXKAE BCETO
rOCYJapCTBEHHBIE OpraHbl, B TIEPBYIO OYEPE/b BKJIIOYAs HAI[MOHAIBHBIE CYIbI, KOTOPHIE O0S3aHbBI
MpU3HABaTh MPUHUUIBI W HOpPMBl KOHBEHIIMM B KayecTBE NPUOPUTETHOW OCHOBBI CBOEH
nesitenbHOCTH. [1o obmemy npaBuily HeT HeoOxoaumocTu obpamarses B Bepxosueiii Cyn PO B
KauecTBE CyJa MOoCcieIHeld HHCTAHIIMH, JOCTATOYHO OOPATUTHCS B MECTHBIN Cy/I EPBOM MHCTAHITUH,
a TaKke B MOpsAKE 00XKaloOBaHUS B COOTBETCTBYIOUIMI Cyl BTOPOM HHCTaHIMH (TOPOACKOM,
obnacTHOH u 1p.).

Taxxe ocoboe BHUMaHUE cleyeT 0OpaTUTh Ha MPaBUIIO, cOriacHO kotopomy Cya MOXET
MPUHSATH JIEJI0 K PACCMOTPEHUIO MOCJIE UCUEPIIAHMs BCEX BHYTPEHHUX CPEACTB MPaBOBOM 3aIUTHI U
JUIIb B TEYEHHE IIECTH MECSALEB C JaThl NPUHATUS OKOHYATEIbHOIO PEIICHHS HAa HAIMOHAIILHOM
ypoBHe (mocne pemienus cyaa Il mHCTaHIMM). ITO O3HAYAET, YTO JMHOOOM POCCUUCKHNA TpakIaHUH
MOJKET HaIPaBUTh CBOIO kano0y B Cyl, eclii OKOHYATEIbHOE PEIlIeHre M0 €ro Jeiny OyJeT MPUHATO
nocne parudukaimuu Poccueit KoHBeHIMM MO TpaBaM 4YeNIOBEKAa U TONHKO B TEUEHUH MIECTU
MECSIIEB ITOCJIE DTOM NATEL.



Cyn He paccMaTpHBAaeT JKaao0bl, KOTOPHIE SBISIOTCS AHOHUMHBIMU;, SIBJISIFOTCSI TIO CYIIIECTBY
TEMU K€, KOTOpbIe yxKe Obuth paccMoTpeHbl CylioM paHee WU yXKe SIBISIIOTCS MPEeIMETOM JAPYroiu
Opoleaypbl  MEXKIYHApPOAHOTO  pa30oMparenbCcTBa WM YPETYJIHpPOBaHUS;  SBISIOTCS
HE0OOCHOBAaHHBIMHU; MPEACTABISAIOT cO00i1 310ynOTpeOIeHHe TPaBOM MO1aYy METULINH.

32.boabmasn [Manara EBponeiickoro Cyaa.

Cornacuo IIpaBuny 24 Pernamentra EBpomeiickSoro Cyna mo mpaBaM 4eJjOBEKa OJIbIIast
ITanaTa cOCTOMT U3 CEMHAILATH CYAEU U TPEX 3allaCHBIX CYACH.

bonbmias [lanmara oOpasyeTcss Ha Tpu rojga M JACWCTBYeT C MOMEHTa M30paHus JHUI Ha
yKa3aHHbIE B npaBuiie § nospkHocTH [Ipencenareneii U Mx 3aMeCTUTENEH.

B cocras bonbmoii [Tanater Bxonar [Ipencenarens Cyna, 3amectutenu [Ipencenarens Cyna
u Ilpencenarenn Cexuuil. B nenax noykomiuiektoBaHust cocraBa bosnpmioi Ilanmatel, Cyn Ha
IUICHApHOM 3acelaHuu, Mo mnpeioxkeHuto Ilpeacenarens, neauT Bcex Cyled Ha JABE TPYIIIIHI,
KOTOpBIE€ JOJKHBI CMEHATH JAPYT JIpyra KakJple JEBSATh MECALIEB U COCTaB KOTOPBIX JOJIKEH, IO
BO3MOXXHOCTH, OBITh reorpaduuecku cOaTaHCHUPOBAHHBIM U OTPaXKaTh pPa3HbIC MMPABOBBIE CUCTEMBbI
rocynapctB-ydyacTHUKOB KonBeHuuu. Cynpu M 3amacHble CylbU B CyJIEOHBIX COCTaBax IIO
paccMOTpEeHHIO JI000ro jena, HampaBieHHoro B bompimryro Ilamaty B TeueHue Kakaoro
JEBATUMECSYHOIO ME€PHO/Ia, HA3HAYAIOTCSI IOOYEPEIHO B paMKaxX KakJI0M IpYyMIbl; OHU OCTaIOTCS
yneHamu bonbmioit Ilanater 10 3aBepuieHus cyaeOHOro pa3doupaTenbCTBa, JaKe MOCie UCTEUSHUS
CpPOKa MX ITOJTHOMOYHUH B Ka4eCTBE CyZEH.

Ecnu cynbs, n3bpaHHblii OT rocyAapcTBa, SBISIOLIETOCS CTOPOHOI B crope, He 3ace/laeT B
kauecTBe 4ieHa bonpmoii [TanaTsl B cuily myHKTa 3 HACTOSIIEro NMpaBuia, TO OH UM OHA 3aCe/aloT
B KauecTBe uieHa bonbmioii [lanater ex officio B cooTBeTcTBUM ¢ myHKTamu 2 U 3 cratbu 27
KonseHiuu.

B cinyudae, xorma Ilpencemarens Cekuuum He B COCTOSIHMM 3acelaTb B KadecTBE YJICHA
Bonwmoii [Tanatel, ero i ee 3amemiaet 3amectutens [Ipencenarens Cexuum.

Ecnu  oOcrosiTenscTBa HE TMO3BOJSIIOT 3acefaTh MHPOYUM CYAbSIM, OHM 3aMEIIaloTCs
3alacHbIMHU CYJbSIMU B TOM IOPSAJKE, B KOTOPOM MOCIEAHHE ObUIM OTOOpPaHbI COTJIACHO MYHKTY 3
HACTOSIIETO IpaBuUia.

Ecnu B cooTBeTCTBYIOLIEH IpylIe HE XBaTaeT 3alacHbIX CyAEH, A T0YKOMILJIEKTOBaHMS
bonbmoit Ilanatel, TO HexocTraroliee 4YMUCIO 3amacHBIX CyAEd Ha3HA4YaeTcs M3 WICHOB JpYrou
TPYHIBI TyTEM KepeObEBKHU.

Komurer B cocraBe mnstu wieHoB bonbmioi Ilanatel, nmpu3BaHHBIA paccMaTpUBATH
MIPOIIICHUS, TIOJaHHbIC Ha OCHOBaHUU cTaTh 43 KoHBeHIH, 00pa3yeTcs u3:

- Ilpencenarens Cyna,

- [Tpeacenareneit Cexuuii UM, €CJIM OHU JIMIIIEHBI BO3MOXHOCTH Y4aCTBOBATh B 3aCE€JaHUM, UX
3amectuTenel, kpome CeKIum, U3 KoTopoit Obla co3nana Ilanarta, paccmaTpuBaBiias Aemno, B
OTHOIIEHWH KOTOPOTO O/IaHO MpoIlleHne 0 HanpasieHuu B bonbiryto [lanarty, - ogHoro
JIOTIOJIHATENBHOIO Cy/IbU, HA3HAYEHHOT'O B IIOPSAAKE OYEPEIHOCTH U3 YHCIIa CYAEeH, KOTOphIE HE
paccmatpuBanu neno B [lanare.

Cynbst, n30paHHBIi OT TOCYapPCTBA, BHICTYNAIONIUI CTOPOHOM B JeNe, WIH SBISIOUTUNCS

€ro rpakJJaHuHOM, HE MOXET OBbITh WIeHOM yka3aHHoro Komurera.
Bcesiknit unen KomureTa, KOTOpBI HE MOXKET y4aCcTBOBAThH B 3aC€aHUU, 3aMEHSAETCS IPYyTUM
CyJllbel, He paccMaTpUBaBIINM €0 B [lanaTe u Ha3HaYaeMbIM B OPSIIKE OYEPETHOCTH.

33.Cnocoo6nl padoTsl EBponeiickoro Cynaa.
>Ka.]'[068. MOKCT HaXOIWUTHLCA HA JAaHHOM 3TallC IMPOU3BOACTBA OT HCCKOJBKHUX HCACIL OO
HECKOJIBKUX (TpeX - ISATH, a HHOTAA U Oojee) jier. JpyruMu cioBaMH, HIMEHHO CTOJBKO BPEMEHH



IPOXOAUT ¢ MOMeHTa nonydeHus EBponeiickum Cyaom 1o mpaBaM 4enoBeKa MOJIHOM KaloObl Ha
bopMyIsipe 10 MOMEHTa MPUHATHUS 10 Hell YKa3aHHBIX B HACTOSILEM MOJIpa3elie pelIeHHI.

Ecnu B cootBeTcTBUM C pemienneM Cekperapuata EBponeiickoro Cyna 1o npaBaM uenoBeka
xanoba mepenaHa Ha paccMmoTpenue eauHoianuHomy Cynse EBpomneiickoro Cyna mo mpaBam
YeJI0BEKA, TO OH MOKET IIPUHSTH 110 HEW TOJIBKO OJTHO U3 CIAEAYIOUIUX PEIICHUI!

OO0BSBUTH KaJI0OYy MOJHOCTHIO HEMPUEMIIEMON, TO €CTh HE COOTBETCTBYIOIICH KPUTEPHUSIM
NPUEMIIEMOCTH, CPOPMYIUPOBAHHBIM B cTaThsix 34-35 KoHBeHIMHM, B TOM 4YHCIE B CBS3H C
BBIBOJIOM 00 OTCYTCTBUM IPU3HAKOB HApyIIEHUN TMpaB, rapaHTUpoBaHHbIX KoHBeHUMEH U
[TpoTokonamu Kk HeW, MO0

UCKITIOYUThH Kano0y U3 CIUCKA MOAJIEKAIIUX PACCMOTPEHUIO JIe] Ha OJTHOM M3 OCHOBAaHHIA,
NpeayCMOTpEeHHBIX cTaTtheit 37 KonBenuuu, mmoo

nepeaarh kano0y Ha paccmorpeHue B Komurer u3 tpex Cyneit EBpomnetickoro Cyma mo
npasam yesioBeka uiM B [lanaty EBponeiickoro Cyna no npaBam 4eioBeka.

Pemenus (Decisions) enunonuunoro Cynsu EBpomneiickoro Cyna mo mpaBaM 4eloBeKa O
NPU3HAHUM KAJIOOBI HEmpUEeMJIEeMOM WM 00 UCKIIOUYEHHH €€ U3 CIHCKA MOJJIeKAIUX
PacCMOTPEHUIO JeN SIBISIOTCS OKOHYATEIbHBIMH, TO €CTh HE MOTYT ObITh 00XKalOBaHbI U
NEPECMOTPEHBI 110 HHUIIMATUBE 3asgBUTENA (CM. MyHKT 2 ctatbu 27 KonBennun). B wactHocTH, OHH
He MoryT ObITh oOkanoBaHbl B bonbmryro Ilamaty EBpomneiickoro Cyna mo mpaBaM 4enoBeka, O
nepegaye Jiejaa B KOTOPYIO 3asBUTEIb MOXKET OOpaTUTHCS TOJIBKO B CIIy4ae BBIHECEHUS I10 €ro eIy
[TocranoBnenus (Judgment), a He Pemenus (Decision), mpuuem Ha ypoBHe Ilamatei. IlosTomy
Pemenus ennnonnunbix Cyneil BCTYNaT B CUIY B J€Hb IPUHATHSL.

B cnyuyae npunarus eaunonmuHeiM Cyzawseit EBpomneiickoro Cyaa mo mpaBaM ueJOBEKa
Pemennss (Decision) mno xamobe Ha JaHHOM OJTare IPOU3BOJCTBA, 3asBUTENb WU €ro
IIPEJICTAaBUTENb TIOJY4aeT TOJBKO W MCKIIOUUTENIBHO YBEAOMJIEHME O IPUHATOM pELICHUU B
Buje nucbma 3 Cekperapuata EBpomelickoro Cyaa 1mo mnpaBaM 4eloBeka. ITO MPsIMO
npenycMorpeHo mnyHktoM 1 IlpaBuma 52A Permamenta Esponeiickoro Cyna mo npasam
yenoBeka. Takoe NHCbMO MOXKET ObITh MOJNUCAHO, B YAaCTHOCTH, IOPUCTOM (IOPUAMYECKUM
pedepentom) Cexperapuata, CekperapeM CeKIMM HIM €ro 3aMECTUTENEM, 3aMEeCTUTENIeM
Havanphuuka Cexkunn. Hukakum Cyabeil, B T.4. IPUHSABLINM pELLIEHUE, TAKUE MUChMa-yBEJOMIICHUS
Hukoraa He noanuceiBatoTesa. M Pernament ECITY He TpeGyeT CTaBUTH B MOJIOOHBIX YBEAOMIIEHUSX
noanuck Cynpu. bonee Toro, moanuch B TaKOM MUCbME MOXKET OBbITh BBIIIOJIHEHA B BUJE (paKCUMUIIE
(TouHOE BOCHpPOU3BEACHHE TIpaUUecKoro OpUruHaiga (JOKyMEHTa, PpPYKOIUCH, MOJIHCH)
doTorpaduyeckuM WK neyaTHbIM criocobom). Mcnons3oBanue ¢dakcummie B ECITY nukorga He
BOCIIPEIAJIOCh. 3a HCKIoUeHueM ciydaeB, korga Permament ECIIY mpsmMo TpeOyeT mocTaBUTh
noanucu: noja IlocraHoBieHHEM, MPOTOKOJIOM YCTHBIX CIYIIAHHWM, MPOTOKOJIOM paccieAOBaHUS,
KOHCYJIbTaTHUBHBIM 3aKJIIIOUEHHEM U PELIEHHMEM O TOM, YTO Jaya 3aKJIIOUEHUS HE OTHOCHUTCS K
komrereHmu bomemoit [Manater. Cum. [pasuna 70, 77, 90 u A8. 1 ECITY aktuBHEe#mmM oO6pazom
ucnonb3yeT pakcumuie. JpyruMu ciioBamu, B IENbIA psJl MHCEM, B YACTHOCTH, B YBEJIOMIICHUS O
MpU3HAHUK Kajlo0 HEeTpUEeMIIEMbIMH Ha ypoBHe eauHOoNnuHbIX Cynel, mepea MX pacnedyaTrkoid Ha
IpUHTEpE NPSIMO Ha KOMIBIOTEpE BCTABIISIOTCS BBEICHHBIE JIO 3TOTO B KOMITBIOTEP M300pakKeHUs
COOTBETCTBYIOIIMX MOAMHUCENH. DTO COBEPIICHHO HOPMaJbHO. bojiee TOro, HECKOJIBKO JIET Ha3zajd
ECITY otka3ancs OT IBETHBIX OJAaHKOB, T.e. OJIAHKOB, NMpPHU TeYaTH KOTOPBIX HCIIOJIb30BANICS
ronyoor (cunuii) 1Ber. B Hacrosmiee Bpemsi 6mank ECIIY pacmedareiBaeTcs Ha NpPUHTEpPE Ha
0OBIYHON OymMare BMecCTE€ C TEKCTOM COOTBETCTBYIOLIETO JIOKYMEHTAa, KOTOPHI B psle CilydaeB
cpa3y BKIIOHaeT B cebOsi pakcuMuibHylO0 mnoamnuch. Kpome Toro, moamuch B TakOM MHCbMe-
YBEIOMJICHMM HE 0053aTeNIbHO MPUHAIJICKUT TOMY JIMIlY, YbUM HMMEHEM OHO monamnucano. Eciu
nepe caMoi oANKMChI0 UMEIOTCst OYKBBI «PPy» (cokparienue oT iat. «per procurationemy, T.€. «I10
JIOBEPEHHOCTH», «OT UMEHN»), KOTOPBIE Y HEKOTOPBIX MPAKTUUYECKU CIIMBAIOTCS C CAMO MOIKCHIO,
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TO THMCbMO IMOANKCAHO JAPYruM coTpynHukoM Cekperapuara, I€UCTBYIOUIMM OT HMMEHH TOTrO
COTPYAHHUKA, UMs KOTOPOT'O YKa3aHO B IIUChME.

Pemenust  (Decision) enuHonmunoro Cynbd WIM €ro  KONUU  3asABUTENb  (€ro
MIPEICTaBUTENb) HE TodydaeT, Tak kak Pemenns (Decisions) ennnonnunabix Cynedt EBponefickoro
Cyna mo mpaBaM uyeloBeKa B INpUHUUIE HE UMEIT Tekcra. llpunarue egunonnunbiM Cynbei
EBponeiickoro Cyna mo npaBam 4denoBeka Pemenus (Decision) mo »xano0e (HakTHYeCKH O3Ha4aerT,
4YTO OH HE BBICKA3aJICsi NPOTUB INpeasiokeHus ropucta Cekperapuara, paOOTaBLIEro Haja HEW Ha
paBax HeCyneOHOro MOKIaI4hKa MO J1ely, OOBSBUThH Kalo0y HEMpUEeMIIEMOW WM UCKIIOYHUTH €
U3 CIIMCKA MOJJIEXKALIUX PACCMOTPEHHUIO JIE]1, YTO NOATBEpKIaeTCs noAnuchio CyibU Ha TUTYIbHOM
mucte (approval sheet) mpencraBiennoro opuctom Cekperapuara JOKYMEHTa C aHAJIU30M Jieia
(menm) u mpenIokeHUsMU No Hemy (HUM). Takoil HOKYMEHT MOKET OJHOBPEMEHHO KacaThCs
HECKOJIBKMX JIECATKOB M J1aK€ COTEH CX0XHX Jied. [lo mpuurHe OTCYTCTBHS TEKCTa y TAaKOro pojaa
Pemennii (Decisions) Takke OTCYTCTBYeT MOTHBHPOBKA. KpaTkash MOTHMBHUPOBKA IPHHATOTO
pelIeHuss MOKeT cojaepxaTtbcs B nucbMme Cekperapuara. Eciau ee HeT, 3TO ¢ BBICOKOM CTENEHbIO
BEPOSITHOCTH CBHJETEIBCTBYET O TOM, YTO M3 KaJOOBl HE yCMaTPUBACTCS NMPU3HAKOB HAPYIICHUH
npaB, rapaHTupoBaHHbiXx KonBeHuueiw u IlpoTokomamMu K HEH, TO €CTb OHa IpPU3HAHA
HENpUEeMJIEMOW HMMEHHO [0 3TOM NpUuYMHEe, a He, HalpuMep, [0 IPUYUHE HEeHcuyepraHus
BHYTPEHHUX CPEJCTB MPABOBOM 3aIUTHI OT MPEANOI0KHUTEIIbHO HMEBIIUX MECTO HapyLICHUH WU
o0pamieHus ¢ Kanoboi ¢ MPOITYCKOM CpOKa.

Pemenne o mepenaue >xano0sl Ha paccmorpenue B Komwurer mnm Ilamaty EBpomeiickoro
Cyna mo mpaBaM 4eJoBeKa He SIBIISIETCS PEHICHHEM O MPU3HAHUH KAJIOOBI IPUEMIIEMON (YaCTUYHO
npuemiiemMoii). B 3Tom cimydae Bompoc O MPUEMIIEMOCTH KaJIOObI OCTaeTCsl Hepa3pelleHHBIM.
OO0bsBUTH kano0y npuemiuemoit (xots Obl B yact) Ennnonuunsiit Cynes EBponetickoro Cyna no
IIpaBaM YEJIOBEKA HE MOJKET.

Komuter wu3 tpex Cymeit Espomeiickoro Cynma mo mnpaBaM YeloBEKa, KOTOPOMY
enuHonuuHblii Cynpsl mepena >kajno0y MM Ha pacCMOTpPEHHE KOTOporo »anoba Oblia mepegaHa
Cekperapuarom, MUHYS eIMHOIUYHOTO Cy/bI0, MOXKET B JIt000€ BpeMs €MHOIIIACHO:

OOBSIBUTH aJlo0y IMOJIHOCTBIO HENpPUEMIIEMOH, TO €CThb HE COOTBETCTBYIOLIEH KpUTEpUIM
PUEMIIEMOCTH, CPOPMYIUPOBAHHBIM B CTaThsiX 34-35 KoHBeHIMHM, B TOM 4YHCIE B CBS3H C
BBIBOJOM 00 OTCYTCTBMM THPU3HAKOB HapyLIEHUH TpaB, TrapaHTHpOoBaHHbIX KoHBeHIMeH
[Tporoxonamu K Hell, 1100

UCKJIIOUUTH KaNo0y M3 CIHUCKA MOAJISKAIIUX PACCMOTPEHHIO JIeJI Ha OJHOM W3 OCHOBaHM,
MPEyCMOTPEHHBIX cTaThelt 37 KoHBeHIHH.

VYkazannsle Boie Pemenus (Decisions) Komutera u3 tpex Cyneit EBponeiickoro Cyna mo
IpaBaM 4eloBeKa, kKak U Pemenus equHonnunbix Cyzaei, sBISIOTCS OKOHYATEIbHBIMHU, TO €CTh HE
MOTYT OBITh OO’KaJOBaHBl U MEPECMOTPEHBI M0 MHULUATHUBE 3asBUTENS (CM. IYHKT 2 cTaTbu 28
Konsennuu). B wactHOCTH, OHM HE MOTyT OBITh 0OkanmoBanbl B bonemryto [Tamaty EBpomneiickoro
Cyna no mpaBaM 4elloOBEeKa, O Mepeaye jAeja B KOTOPYIO 3asBUTENIb MOXKET OOpaTHThCS TOJIBKO B
ciydae BelHeceHus 1o ero neny [loctanosnenus (Judgment), a ne Pemenus (Decision), mpuuem Ha
ypoBHe Ilanatel (cM. myHkT 1 ctarbu 43 Kouenuum). Ilostomy Pemenuss KomuretoB u3 Tpex
Cyneit BcTynaroT B cwily B JeHb NpuHAtHd. B ciywae npunstus Komumrerom u3 tpex Cynen
EBponeiickoro Cyna no npaBaM 4ejoBeKa yKa3aHHBIX Bblille Pemenuii (Decisions), 3assBUTeNb WU
€ro TMpEeJCTaBUTENb TaKXe IOJIy4aeT TOJbKO M MCKIIOUUTEIbHO YBEIOMIIEHHE O MPHUHITOM
Pemenun (Decision) B Buze nucbMa u3 Cekperapuara EBponeiickoro Cyzaa mo mpaBaM yenoBeka.
Pemenus (Decision) Komutera u3 tpex Cynei wim ero KoMy OH HE TOJydaeT, Tak Kak Permenus
(Decisions) Komurera u3 tpex Cyneit EBponeiickoro Cyna mo mpaBam 4esoBeka, Kak U Pemenus
enuHonnunbix Cynei, He umerotr Tekcra. [Ipunstue Komurerom u3 tpex Cyneir EBponerickoro
Cyna no mpaBam uenoBeka Pemenust (Decision) mo jxamobe o3Hagaer, uto HU oauH u3 Cyxei
Komurera He BbIcKa3ajcs MpOTUB MpeioxeHus opucrta Cekperapuara, paboTaBIIero HaJl Hel Ha


http://europeancourt.ru/kriterii-priemlemosti-zhaloby-v-evropejskij-sud/
http://europeancourt.ru/kriterii-priemlemosti-zhaloby-v-evropejskij-sud/
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod#34
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod#37
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod/#28
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod/#28
http://europeancourt.ru/konvenciya-o-zashhite-prav-cheloveka-i-drugie-oficialnye-dokumenty/konvenciya-o-zashhite-prav-cheloveka-i-osnovnyx-svobod/#43
http://europeancourt.ru/formulyary-i-obrazcy-dokumentov-svyazannyx-s-obrashheniem-v-evropejskij-sud#5

npaBax HecyaeOHOro MOKJIAIuuKa Mo Jeny, OOBsIBUTH Kano0y HENpHEeMJIEMON MM HCKIIOYUTH e
U3 CIIMCKA MOJAJIeKAIIUX paccMOTpeHuto jaen. Ilo mpuumHe OTCYTCTBHSI TEKCTa y Takoro poja
Pemennii (Decisions) Takyke OTCYTCTBYeT MOTHBHPOBKA.

B ornuuue ot emunommuynoro Cynsu, Komuter u3 tpex Cyneir EBpomeiickoro Cyna mo
IpaBaM YEJIOBEKAa MOXXET OOBABUTH JKAI0OYy MpHEMIIEMOHl (4acTHYHO MPUEMIIEMOIi), HO TOJBKO
OJTHOBPEMCHHO ¢ BbIHeceHHeM 1o Heil [TocranoBnenus (Judgment) mo cymiecTBy (uuraiite 00
9ToM HIKe). OOBSIBUTH KalloOy mpuemiieMoi (XoTs Obl B yacTh) oTaesibHbIM Pemenuem (Decision)
Komuter u3 tpex Cyneit EBponerickoro Cyna no npaBaM 4ejaoBeKa HE MOXKET.

34.HenocTaTku eBpOIEiicKoro cyJ10nponu3Bo/cTBa.

Bce mpasosbie no3unuu ECITY nomxHBI OBITH cOpa3MepHbI MOJOXeHUsAM KoHBeHINH, HO
O6ena EBpormelickoro cyna 3akirodaercs B TOM, YTO TaM JOIYCKalOTCS BCE-TaKH JBOWHBIC
cTa"zapTel. Hanpumep, MO aHaJOrMYHBIM CHOpaM MajaTaMH BBIHOCSTCS IPOTHUBOIOJIOKHBIE
pemieHusi. OTYACTH 3TO BBI3BAHO CJIOKUBILEHCS MpakTUKOM, koraa perinameHT ECITY npunumaercs
caMHM CyJOM M O4Y€Hb 4acTo MeHsercs. Mexay Tem ycraB HropHOeprckoro TpuOyHamga MpHHAT
rocyiapcTBaMu-nmooenuTensiMu  Bo Btopoii MupoBoii BoiiHe, a He camuMm TpuOyHamoM.
Mexnynapoansiii cynq OOH moxer numip npeiaraTh mnomnpaBkd K cBoemy CrTaTyTy, KOTOpbIE
paccmarpuBaroTcsi 1o npaBuiam u3MeHeHuss YcraBa OOH. Cutyanus ¢ Permamentom
EBpomeiickoro cyma omacHa ¢ TOYKM 3pEHHUSI COONIOJEHUS MPHUHIMUIIOB COCTSA3aTEIbHOCTH,
TJIACHOCTH M OOBEKTUBHOCTU B CYJONPOU3BOJACTBE, €CIHM CYIAbH CaMH IJid ce0s yCTaHaBIMBAIOT
COOTBETCTBYIOIIME IPOLECCYAIbHBIE NPABWIA, - PAHO WIM IIO3JHO JOJDKEH CIYYHUTHCS Kasyc.
[ToaTomy, Ha MOU B3MJIsII, ObLIO OBl HI€ATBHO, €CIH OBl MpaBUiIa MPOLEIYPhl YTBEPKIAIUCH WIH B
dbopme MexayHapoaHoro poroBopa moj drugod Coera EBpombl, uim XOTs ObI KOMHUTETOM
muHHCTpOoB CoBeta EBpomnbl ¢ yuacTreM npezctaButeneit rocyaapcts. To ecTb mpobiiema pernanach
OBl IO TaKk Ha3bIBAEMOM KJIACCMUECKOW CXeM€ 'COTJIaCOBaHMs BOJB' TOCYAApPCTB, BEAb IMPOIEAypa
EBporneiickoro cyzia 3T0 04eHb CEphE3HbII U MPUHIMIIMAIBHBIA BOIIPOC.

[IpoueHT ynoBiIeTBOpEHUS Kanod HUXKE OJHOrO mpoieHrta. /s apyrux crpad s3ta mudpa
MOYET OBITh HECKOJIBKO OOJIbIlIe, HO HE3HAYUTEIbHO. 3/1ech mpolieMa, BUIUMO, B apyrom. Cpenu
BOIIPOCOB YUTATENIEN €CTh HECKOJIBKO, IJI€ aBTOPHI KAIYIOTCS, 4TO EBpPONENUCKUI Cyl HE OTBEYAET
3agBuTeNsIM. JT0 Oena EBpomelickoro cyna, ouenp foiro Cya He AaeT OTBETa aBTOpaM >Kaioo,
npuueM Kak u3 Poccun, Tak u u3 apyrux crpad. Korna ropopsit, 4ro poccUiiCKH€ BJIACTH SKOOBI
"mepexBaThIBalOT MUCbMA", TO CMEI0 Bac 3aBEpUTh: 3TO Hempasaa. Ho to, uro EBpomnelickuii cyn
IIPU OTBETaX HE CIELIUT - 3TO (DaKT.

ITocranosnenue [lanatel MOXKET OBITH 00KAJOBAHO KaK 3asiBUTEIEM, TaK U TOCYJapCTBOM,
MIPOTHB KOTOPOTO T0JIaHa kajoOa. ITo, BUIUMO, OY€Hb BOKHBINH JEMOKPATHYECKUN TOIXO0/, HO, K
COXaJICHHIO, Ha JTOBOJABI CTOPOH B Ciy4ae OTPHULATEIBHOrO peuieHus (00 OTKIOHEHHH MPOCHOBI)
ECIIY nukak He oTBewaeT. Takas cyaeOHas mpakTtuka TpeOyeTr pedopmbl. TyT AeHCTBUTEIHHO
BO3HHMKAET BOMNPOC: MOYEMY NPH BHECEHUH KaJoObl, MPEACTaBICHUs, MpOTecTa (UX MO-pasHOMY
Ha3bIBAIOT), Ha noctaHoBieHue [lamatel EBpomeiickoro cyna, Tak Ha3biBaeMmasl KOJUIETHS CyAel
IPUHUMAET pellleHHe M0 YAOBIETBOPEHUIO WM HEYIOBIETBOPEHHIO 3TOM kanoObl 0e3mMoTuBHO. To
ecTh TosbkO "nma" wim "Het". Ho EBponeiickuii Cy1 Belb 3TO HE KOJUIETUS IPUCSIKHBIX, XOTS 1aXKE B
cyneOHOM Tpollecce ¢ y4acTHEeM MPUCSKHBIX €CTh MPO(ECCHOHANBHBINA CY/bsl, KOTOPBIA TOTOBUT
pemenue. Hanpumep, no aeny ['ycHHCKOro Mbl Tak M HE MOJYYMJIM OTBETHl Ha JOBOJbI HAIIETO
npotecta. [lo mneny Ilnakcuna, roe EBpomelickuii cyq B 000CHOBaHUE CBOEH MO3UIIMU MPUMEHUI
aKT, HE BCTYNHMBIIMM B 3aKOHHYIO cuily, Poccus BHecia mpoTecT M BHOBb - O€3MOTHUBHOE
orkinoHenue. Jleno IlmakcuHa paclieHMBaK0 Kak NPOLECCyalbHbIM TECT. Pe3ynbrar - medanes.
Koneuno, mo60# cya MOXKET omubaThCsi, HO OTCYTCTBHE ITYOJIMYHOCTH U O€3MOTHBHOCTD MPUHATHUS
Ba)XHEHUIIIETO MPOLECCYAIbHOTO pelIeHus - 0oibioi Henoctatok EBpomeiickoro cyna. U eme 06
OJIHOM: OYE€Hb Ba)XKHO, YTOOBI B MPAaBOCYIUU MOJHOCTHIO OTCYTCTBOBaJIa OBl MOJUTU3UPOBAHHOCTD.


http://europeancourt.ru/procedura-rassmotreniya-zhalob-v-evropejskom-sude/#II-1

Tawm, rae HaYMHAETCS MOMUTH3AIMS CYAeOHOTO MpoIlecca, HUYETO XOPOIIIEro He /11, B TOM YUCIIE U
ot EBponelickoro cyaa. B otHomenusx ¢ ECITY Mbl JOJDKHBI UMETH YIMILY C JIBYCTOPOHHHUM
JBUKEHUEM, YTOOBI HAC IIOHUMAITH U HE 3aKPBIBAIUCH no3uiuel "HaMm B CtpacOypre BuaHee".

Berynnenne Poccun B EBpomnieiickyto KOHBEHITUIO CEPhE3HEUIITUM 00Pa30M yIIYUIINIIO HaIlle
npaBocynue W paboTy MPaBOOXPAHUTEIBHBIX OPraHOB B IeoM. KOHEYHO, €CTh HEIOCTATKH.
Hanpumep, Mbl HE COBCEM YETKO MOJTOTOBWIIMCH B TEOPETHUECKOM IUIaHE, HE OOYYHIIN JTOJKHOE
YHCII0O COOTBETCTBYIONIUX CICIUAIMCTOB CO 3HAHMEM aHTJIMACKOTO W (DPAHITY3CKOTO SI3BIKOB.
Ceiliuac anmaparT YMOJHOMOYEHHOTO TPAaTUT OYEHb MHOTO BpPEMEHU Ha MEPEeBOJbI, MOCKOJIBKY
BEJIOMCTBA UCIBITHIBAIOT CIIOXKHOCTH ¢ paboTol Ha si3bikax EBporelickoro cyna.



3. METOAUYECKHUE PEKOMEHJIALIUN
IO HOAT'OTOBKE K 3AHATUAM

3.1 Bua u HaMMeHOBaHHE TeMbI 3aHATHS

Ilpakmuueckoe 3anamue Bunpl cniopoB pa3pemaeMbix EBponeiickum Cyaom
0 MPaBaM 4YeJIOBEKa

B kadectBe 3amaHus  CTyJEHTaM HPEMJIOKEHO PACKPBITH  BOIMPOCHI
MPaKTUYECKOTO 3aHITHS.

[Ipy moAroToBke K BOIpOCaM aKIEHTHPOBATh BHUMAHUE HEOOXOJUMO Ha
KIIFOUEBBIX MOMEHTAX M Ha 00JIee CIOKHBIX U3 HUX JJIA JTYyYLIEro 3allOMUHAHHUS.

IIpy wn3yyeHUM [AHHOM TEMBI CTYIEHT JOJDKEH OCBOUTH BHJBI CIIOPOB,
paspemaembix EBpomneiickum CyZoM IO ITpaBaM 4eJIOBEKA, a TAKXKE CIydau y4acTHs
TpeTbell cTOpoHBbl B jene. CTyneHTaM HeoOXOOuMO MPOBECTH 0030p MPaKTUKU
EBponerickoro Cyna mo mnpaBam 4enoBeka 1o crarbsiM 33, 34 KoHBeHUIMH O 3aniuTe
OpaB 4YeJOBEKa M OCHOBHBIX CBOOOJ C 1LEIBI0O OCBOCHUS U 3aKpEIICHUS
TEOPETUYECKOr0 MaTepuaia.

32 Buja u HauMeHOBaHHE TeMbl 3aHATUSA

Ilpaxkmuueckoe 3anamue Victounuku npasa EBponeiickoro Cyzaa

B kadectBe 3amaHusi CTyJIEHTaM TMPEMJIOKEHO PACKPBITh  BOIPOCHI
MPAKTUYECKOTO 3aHITHSI.

B kadectBe 3amaHusi CTyJIE€HTaM TMPEAJIOKEHO PACKPBITH  BOIMPOCHI
MPAKTHUECKOTO 3aHATHSI.

[Ipn moaroTroBke K BOMpOCAM AaKIEHTHPOBATH BHUMAaHUE HEOOXOJUMO Ha
KITIOYEBBIX MOMEHTAX U Ha 00JIe€ CIOXKHBIX M3 HUX AJIS JTyUIIero 3allOMUHAHUSI.

[Ipy w3yyeHWW MJaHHOH TEMBl CTYJEHT JOJDKEH OCBOHUTH CTPYKTYPY
EBponeiickoii KonBeHlMn o 3ammre mpaB 4esOBEKa U OCHOBHBIX CBOOO, a TaKxKe
CTPYKTYpy U cojaepkanue Permamenta espormeiickoro Cyna mo mpaBaM 4YellOBeKa.
Crynentam HeoOxoaumo mipoBectH 0030p [IpoTtokonor k EBponetickoii KonBeniuu o
3aIllMTe MPaB YEJIOBEKa M OCHOBHBIX CBOOOJI, a TakXke 0030p CyJcOHON MPAKTUKU H
UHBIX HMCTOYHMKOB IIpaBa C LIEJbI0O OCBOCHHUSA W 3aKPEIUICHUS TEOPETUUYECKOrO
Martepuana.

3.3 Bua u HauMeHOBaHHE TeMbI 3aAHATHSA

Ilpakmuueckoe 3amamue  Cyneiickuii xoprmyc Eponeiickoro Cyna mo mnpasam
YesioBeKa

CryaeHTam HEOOXOIUMO PACKPHITH BOITPOCHI MPAKTUIECKOTO 3aHATHS.



[Ipu moaroToBKe K BOIMpOCaM aKIEHTHPOBATh BHUMAaHWE HEOOXOIUMO Ha
KJIFOUEBBIX MOMEHTAX M Ha 00JIee CIOKHBIX U3 HUX JJIS JTYyUYIIETrO 3alIOMUHAHUS.

[Ipu u3ydeHuu JaHHOW TEMBI CTYJEHT JOJIKEH OCBOMTH MOPSIOK Ha3HAYCHUS
Ha JOJDKHOCTH cyaeil B EBpomneiickuii Cya mo mpaBaMm 4eloBeKa, U3YYUTh B KAKUX
Clly4asiX OKAHYMBAETCS CpPOK IMOJHOMOYHMH CyJbH, ONHPAACh HA TMOJOXKEHUS
EBponeiickoii KoHBeHIuM o0 3amuTe MpaB 4YeJlOBeKAa M OCHOBHBIX CBOOOA U
pernamenTta EBponeiickoro Cyzaa nmo npaBaM 4desioBeka. O3HaKOMUTBCS CO CTaTyCOM
cyneit EBponeiickoro cyza 1o mpaBam 4ejioBeKa, paCCMOTPETh TOJTHOMOYHS CyabpH ad
hoc.

34 Buja u HauMeHOBaHHE TeMbl 3aHATUSA

Ilpakmuueckoe 3anamue Opranuzauus Esporneiickoro Cy/a 1o npaBam 4elioBexa

CryneHTaM HEOOXOAMMO PACKPBITH BOIIPOCHI MPAKTUYECKOTO 3aHITHSL.

[Ipy moaroTroBke K BONpOCAM AaKIEHTHUPOBAaTh BHUMAaHUE HEOOXOJUMO Ha
KJIIOYEBBIX MOMEHTAX U Ha 00Jiee CIOXKHBIX U3 HUX JJIS JIy4ILEero 3allOMUHaHMSL.

[Ipn u3ydyeHHH JAHHOW TEMBI CTYIEHT JIOJDKEH OCBOUTH MOPSIOK padOThI
[Inenapuoro 3acenanust Cypa, uzyuuth pynkuuu lIpencemarenss Cypa, rpedre u
cekperapuara Cypaa, CeKUUH, KOMHUTETOB, ONUPASCh HA IMOJIOXKEHUS periiaMeHTa
EBponeiickoro Cyma mno mnpaBam 4yenoBeka. (O3HAaKOMHUTBCA C IPOLEAYPOH
paccMOTpPEHUS 1€ B ajarax u bonpiion nanare.

4. METOANYECKHUE PEKOMEH/JALIMN
O BHIITOJTHEHUIO KOHTPOJIbHOM PABOTHI

4.1 IlopsinoK BBHINOJHEHHS KOHTPOJIbLHOMH padoThI

KonrponsHast pabora mno mucuuiuinHe «EBpomelickuii Cyn 1o mnpaBaM 4YeloBeKa»
npeJcTaBiIsieT co0Oi  BBIMOJIHEHHE CTYACHTOM B IIMCBMEHHOM BHUJE 3aJaHus B (opme
TEOPETUYECKUX BOIIPOCOB M MPAKTHUUECKUX 33aJaHM (3a/1a4) M MPOBEPKY MperojiaBaTeeM YMEHUs
CTYJICHTa CaMOCTOSITEIHHO pab0TaTh HAJl OMPEICTICHHON TeMOM y4eOHON AUCITUTUTHHBI.

BoinonHenne KOHTPOJNBHOM pabOThl CTyIEHTaMU 3a04HOM (OpMBI OOY4YeHMs SIBISETCS
OJTHUM M3 B@KHBIX BHJIOB CaMOCTOSITEIbHOH pabOThI, KOTOpas MO3BOJSIET CTYACHTY MOJPOOHO
U3YYUTh OTJIEIbHBIE BOMPOCHl B paMKaxX pa3iIMYHbIX TEM JAHHOW yueOHOW JUCIUIUIMHBL,
BbIpabaThIBaeT HABBIKM aHAIM3a HOPMATHBHBIX aKTOB U HAYYHOM JTUTEPATYPHI.

AHanu3 BOMPOCOB TEOPETHUECKOTO XapaKTepa B XOJI€ BBHINOJIHEHUS KOHTPOJIBHON pabOThI
MO3BOJIAET CTYACHTY MOJIYYUTh NPEACTABIECHUE O CTPYKTYPE OTAEIbHBIX MHCTUTYTOB AMCLMILINHBI
«EBponerickuii Cya mno mnpaBaMm delioBekay». /[l ee BBINOJHEHUS MOXET MPHUBIECKAThCS
HOPMAaTHBHBIN, HAYYHBIN, Y4eOHBIN, CTATUCTUYECKUN U IPYTOil MaTepual.

BoinonHenue mpakTUYECKUX 3aJaHUN (COCTaBICHHE aHANUTHYECKUX TaOJUI, CXeM U Jp.)
MO3BOJISIET CTYJCHTY O3HAKOMHTBCS C COBPEMEHHBIMHU MpOOJIeMaMu B paMKax M3y4aeMoil TeMbl, a
TaKXe 3acTaBisIeT €ro aHaJIM3MpOBaTh, COOTHOCHUTh, 00001aTh HEOOXOAUMBIM MaTepuai, JenaTh
CaMOCTOSITeNIbHBIE BBIBO/IBI, COJICHCTBYET (HOPMUPOBAHHIO COOCTBEHHOH MO3UIIMH aBTOPA.

Pemenne 3amad cnocoOCTBYeT pa3BUTHIO Yy CTYAEHTa HaBBIKOB paOOTHI C IPaBOBBIMHU
aKTaMU; aHaJIM3a Pa3jIM4YHBbIX IPABOBBIX SBJICHUH, IOPUAMYECKUX HOPM MU IIPABOBBIX OTHOLICHHM,



SBIISIOIIUXCST O0BEKTaMH TPOGECCHOHATHHON JEATENbHOCTH, aHalu3a MPaBONPUMEHUTEIHHOM
MPAKTUKHU; pa3pelieHrs MPaBOBbIX MPOOJIEM U KOJUIM3UHN; MPUMEHEHHs] HHOCTPAHHOTO MpaBa Mpu
pa3penieHuu KOHKPETHBIX CUTYaIUH.

CryneHT BbBIOMpAaeT BapUaHT KOHTPOJBHOM pabOThl, COOTBETCTBYIOIIMM MpeiaraeMomy
npernoiaBaTeyeM IepeuHi0 BapUAHTOB KOHTPOJBHBIX pPabOT, KOTOPBIM ONpEeAeNseTcs MO IMepBOi
OykBe (hamMmInM CTyACHTA.

[lepen HamucanueM KOHTPOJBHON pPabOTBI CTyAEHTaM HEOOXOIUMO H3YYHUTh TEMY,
NPEUIOKEHHYIO TpernojaBaTesieM, B COOTBETCTBYIOIIMX TjlaBaxX YU4€OHHKOB MO MEXIYHApOJAHOMY
YacTHOMY IpaBy. 3aTeM O3HAKOMHUTHCS C JIOTOJIHUTEIBHOW JIUTEPATypOi: HAYYHBIMU CTAThIMHU 10
COOTBETCTBYIOILIEH TEMe, pa3esiaMi MOHOTpaduil.

[locne w3yueHHWs JUTEPATyphl CTYACHT JOJDKEH HMMETh IpeACTaBiIeHHe 00 OCHOBHBIX
MOJIO’KEHUAX TEOPETUYECKUX BOMPOCOB, aKTyaJIbHBIX MpoOIeMax, MyTsaX UX mnpeogoseHus. OTBEThI
B TEKCTE KOHTPOJBHOW pabOTHl CTYACHT JOJDKEH M3JaraTb COOCTBEHHBIMH CIIOBAMH, CCBHUIASCH Ha
pa3juyHble TO3MIMKA YYEHBIX M CTaThU HOPMATHUBHO-TIPABOBBIX akTOB. llocie wu3noXkeHUs
TEOPETUYECKOT0 BOIIPOCA CTYICHTHI IOJKEH C/IETaTh CAMOCTOSTEIIbHBINA BBIBOJ 110 HEMY.

4.2 TpeGoBanus Kk 0popMJIEHHUI0O KOHTPOJIbHOI PadOTHI

KontponbsHast paboTa HauMHAETCS C TUTYJIBHOTO JIMCTA, 3aTeM M3Jaraercs cojepxanue. He
JIOTTYCKAeTCsl CaMOCTOSTEIbHOE M3MEHEHHUE IJIaHa CTYACHTOM WIIM HaMHUCaHuEe paboThl MO UHOMY
BapuaHTy. Ha TUTYJIbHOM JTUCTE YKa3bIBAIOTCSA: HANMEHOBAaHUE y4yeOHOTO 3aBe/IeHus, paKyabTeTa U
kadenpsl, BuA pabOThl, HAUMEHOBAHME ITUCIUIUIMHBI, BapHaHT, Tema, (paMuius ¥ HHHUIIHAAJIBI
CTyneHTa, hopma 00ydIeHHs, KypC.

B kaxaoM BapuaHTe KOHTPOJIBHOM pabOTHl MPEAYCMOTPEHBI MpPAKTHUECKHUE 3aaHus
(3a1aun), KOTOPBIE BBHIOJIHAIOTCSA B TUCbMEHHOM (TIEUaTHOM) BUJIE.

PackpbiBasi copepkaHue OTAENBHOTO BOMpOCA, CIEAYeT U3Jararh JHUIIb OCHOBHBIE
MOJIO’KEHUSI HOPMATHUBHBIX TMPABOBBIX aKTOB, TOYEK 3PCHHSI YUCHBIX TI0 OMPEICICHHBIM MTPOOIeMaM,
MOJIKPEIUIsis OTBET CChUIKAMU Ha BBIACPKKU U3 MOHOTpaduii, cTaTeil, yueOHHKOB.

KontponpHast paboTa mpemonaraeT TakKe peIIeHHe 3aJa4d, KOTOPOE JOJDKHO OBITh
MOCIIe0BATENbHBIM, TOJHBIM, C aHaJM30M BCEX MPHUBEACHHBIX B 3adaue 00cTosTenbcTB. [lpu
peleHnn 3ama4 HeoOXOAWMO [eNlaTh CCHUIKA Ha COOTBETCTBYIONIYIO JIUTEparypy (MHEHHS U
MO3UIIUH aBTOPOB) U HOPMATUBHBIE UICTOYHHKH.

CHoCKH 0POPMIISIOTCS CIEAYIOIINM 00pa3oM:

1 Kousenyus o 3awume npas uenogexa u 0cHo8Hvix c80600 // C3 P®. 2001. No2. Texcm
Konsenyuu 6 peoaxyuu Ilpomokona Nell ecmynun 6 cuny 1 nosaops 1998 e.

2 @eoepanvuviti 3axkon om 30 mapma 1998e. Ne 54-D3 «O pamugpuxayuu Koneenyuu o
3awume npas yeno8eKa U OCHOBHbIX c80000 u I[Ipomokonos k neiiy // Poccutickas eazema. 07
anpens 1998.

3 Meocoynapoonoe nybauunoe npaeo: yued. / JLII. Anygpuesa, /|.K. Bexsues, K.A.
bexawes, B.B. Ycmunos, ome. ped. K.A. Bexawes. — 5-e u30., nepepa6. u oon. — M.: H30-60
Ilpocnexm, 2012. C. 86.

OdopmiieHre KOHTPOJIBHOM pabOThl OCYIIECTBISAETCS B COOTBETCTBUU CO CIEAYIOIIUMHU
npaBwiiaMu. TeKCT KOHTPOJbHOW pabOTHI MeuyaTaeTcsl Ha CTaHAApTHBIX JUcTax ¢opmara A4 win
MUIIeTCS B TETpaau (C coriacus IMpernojaBaTelis). MalluHOMKUCHBIN TEKCT MevaTraeTcss Ha OJHOU
CTOpOHE JIHCTA.

Kaxnpiii nmuct nomkeH ObITh MpoHyMepoBaH. Hymeparusi CTpaHWIl CKBO3HAsi, B BEpXHEH
4yacTH JIUCTa, 1o cepenune. [lepBas ctpanua (TUTYNbHBIN JTHCT) HE HyMepyeTcs. Kaxnas crpanuia
JIOJKHA COAEpIKaTh MOJIs: JIeBoe — 3 cM, npaBoe — 1,5 cM, BepxHee u HuxkHee — 2 cM. KoHTponpHas
pabora meuaraercs mpudTom Times New Roman, uepes momyTopHsIif HHTEpBaI, pa3mep mpudra —
14 xernb. Bee nucThl KOHTPOIBHON pabOThI AODKHBI OBITH cOpomItopoBaHbl. OOBEM KOHTPOJIBHOM
paboTHI TOHKEH COCTABIIATh HE MEHEE 15 HCTOB.



Kaxnas crpykTypHas 4YacTh KOHTPOJBHOM pPabOTHL: COAEp)KaHUE, OCHOBHAs YacTh:
OTJICIIbHBIE  BOIPOCHI, BBIMOJHEHUE TMPAKTUYECKOrOo 3aJlaHusl, peIIeHHe 3aJauyd, CIHCOK
UCTIOJIb30BAaHHBIX NCTOYHUKOB HAUMHAIOTCS C HOBOM CTPaHUIIBI.

B konue paboThl MPUBOIUTCS CHUCOK HCIIONb30BAHHBIX HMCTOYHHUKOB, KOTOPBIM TOJIKEH
BKJIIOYATh MEXAYHAPOIHBIC U BHYTPUTOCYIapPCTBEHHBIE HOPMATHBHBIE aKThI, CYIEOHYIO MPAKTHKY,
yueOHbIe U3/aHUs, HayuHble cTaTbu. CIMCOK NPEJCTABIIAETCS B yKa3aHHOM MOCIEI0BATEIbHOCTH.
[Tpy HanMcaHUKM KOHTPOJIBLHON pabOThl PEKOMEHIYETCS UCII0JIb30BaTh HE MEHEE 5 UICTOUHUKOB.

Ha nocnenuneit crpanuiie KOHTPOJIbHOM pabOTHI CTYIEHT CTABUT J1aTy €€ HAMMCaHUsS U CBOIO
HOJIIHCh.

KonTponbHas pabota odopmisieTcs Haiexkaum odpa3om u ciaercs 3a 10 aHei 1o Havana
9K3aMEHAIIMOHHOH cecCHH Ha Kadeapy, Iie perucTpUpyeTcs JaOOpaHTOM.

B cinydae, xorga B TEKCTe KOHTPOJIbHOM paOOTHI BBISBIEHBI CEPbE3HbIE HEIOCTATKU H
OIIMOKHU, KOHTPOJIbHASI pab0Ta BO3BpAIIACTCS CTYICHTY Ha JOPabOTKY.

[ToBTOpHO paboTa peneH3upyercss B TOM ciy4yae, KOrjJla K BHOBb HAaNHCAaHHON
(mopaboTanHO#) paboTe MPUIIOKEHA HAMMMCAHHAS paHEee KOHTPOJIbHAs padoTa ¢ peleH3uel.

CryneHThl, KOTOpble HE MPEICTaBHIM B YKa3aHHBIH CPOK KOHTPOIBHYIO padoTy, WU
KOHTpOJIbHAsE paboTa KOTOPBIX OblIa HE 3a4YT€HAa, HE JOIMYCKAIOTCA K caade 3adera Mo Kypcy
«EBponeiickuii Cyn 1o mpaBam 4eioBeKay.

4.3 3aganus 11 KOHTPOJILHOM padoThI 10 BApHAHTAM
Bapuanrt 1 (A-)XK)
Tema: Komnerenuusi EBponeiickoro Cyaa mo npaBam 4yesnoBeka

1. Packpoiite npaBoBoii cratyc EBponeiickoro Cyzaa no nmpaBaM 4esloBeKa.

2. Omnpenenure, mMeeT JU MecTo HapymeHue KouBeHmmm mo neny «Bmagummup
Bacunbses npotus Poccum» [VIadimirVasilyevv. Russia](CKamo6a N 28370/05)?

3. Ilpoanamu3upyiite mpaBOBBIE CTaHAApThl EBpomeiickoro cyna, BbIpabOTaHHBIC
Cynom B mporecce TOJKOBaHWS HOpM KOHBEHIMHM O 3amuTe IIpaB 4YeIoBEKa H
OCHOBHBIX cB00OA U [IpOTOKOJIOB K HEH

4. Tlpu OTOBITHH TIOKU3HEHHOTO 3aKJIIOYCHUS 3asBUTEIH OTMOPO3WII ceOe Mmasel Ha
MPaBOM HOTE ¥ HUKHIOKO YaCTh JIEBOM HOTH, KOTOPHIE OBLIM aMITyTUPOBAHbBI, HO OH HE
MOT TIOJTYYHUTh TTOJXOJSIIYI0 OPTONEANIECKYI0 00yBb. MEIUITMHCKOE YUpPEKICHUE, B
KOTOPOM 3asiBUTENb cojepkaincs B 1996 rogy, moaTBepAnio HEOOXOAUMOCTh TaKOM
o0OyBH, HO YyKa3ajo, 4YTO JEHCTBYIOIIME MpaBuia OOECHEYEHUsS OCYXKICHHBIX HE
MPEIyCMaTPUBAIOT €€ MPUOOPETEHUSI TOCYNapcTBOM. J[pyroit M30isITOp, B KOTOPOM
3asgBuTeNb comepxkaincs B 2001 romy, ykazanm, 4TO HE MOXKET NPEAOCTaBHUTH
OpPTONEINYECKYI0 00YBb, MOCKOJIBKY OHA MPOU3BOAUTCS B JPYTOM ropojie, U UMeeTCs
3HAUMTENIbHAS Ouepeb Ha ee MpuoOpeTeHue. YUPEKICHUs, B KOTOPHIX 3asIBUTEIb
COJIEpIKaJiCs BIOCIEACTBUH, IMO-BUAUMOMY, HMCXOIAWIM M3 TOro, 4yro Oe3 craTryca
WHBAJIKM/IA 3asBUTEIIb HE HYXK/JAJICSI B OPTONEANYECKOM 00yBHU. 3assBUTEINb YTBEPKal,
YTO OTCYTCTBUE TAaKOW OOyBH MPUUUHSIIO €My OOJIb U CIIOKHOCTH IPU TOMBITKAX
COXpPaHUTh PABHOBECHE BO BPeMsl OOBIYHBIX JJTUTEIBHBIX MPOBEPOK WU MPHU yOOpKE
CBOCl Kamepwl. BBumgy »TOro W pa3nmuuHbIX 3a0o0yeBaHWil (BKJIOYas auader),
KOTOPBIMH OH CTpajall, 3asBUTENb TPEABSIBUI UCK, HO HUKOTJA HE IOCTABIISLICS B CY/



BO BpeMs CIIYIIAHWH IO €Tr0 JeNy, U €ro MCK ObLI B KOHIIE KOHIIOB OTKJIOHEH. OH
TOJTAT xKajao0y B EBpomneiickuii cya 1o rpaBam YeJIOBEKA.
CymiecTByeT 1 B JaHHOM cliydae Hapyuienne Konsenuuun?

Bapuant 2 (3-H)
Tema: O0pamenne B EBponeiickuii Cya o npaBam 4ejioBeKa

1. Packpoiite mpouenypy oopaimienus rpaxiaaH B EBponeiickuii Cya nmo npaBam
YyeJ0BeKa

2. Onpenenure npaBoByro nosuuuto Eeponenickoro Cyzaa mo nmpaBaM 4enoBEKA B
[ToctanoBnennn EBpomnerickoro cyna ot 16 nekadbpsa 2010 r. mo nemy "Hosas
razeta B Boponexe" (Novayagazeta v. Voronezhe) nportuB Poccuiickoii
Deneparun” (kanoda Ne 27570/03).

3. CocraButp xanody B EBpomeiickuit Cya mo mpaBaM 4YeIOBEKa, MPEAMETOM
KOTOpOH  SIBIISIETCA  HApyLIEHWE IIpaBa Ha CIpPaBeIMBOE  cyAeOHOe
pa3zbupaTeabCTBO MO TPAKIAHCKUM JI€TIaM.

4. Ompenenure, kakue npaosbie mo3uniuu EBpomneiickoro Cyna npuMeHuI
[IckoBckuii ropoackoit cya IlckoBekoii obmactu B pemernu ot 30 anpesns 2002
roga mo geny Ne 2-2085/2002?

Bapuant 3 (O-T)
Tema: UcTounuku npasa Esponeiickoro Cyaa nmo npaBam 4ejioBexka

1. [Ipoananusupyiite cnocoObl, CPEACTBA U MPUHIIUITBI TOJIKOBaHUS EBporelickum
cyaom nonoxeHnii Kousenuuu u [IpoTokosios k Hew.
2. [Ipoananmusupyiite pemenue Cyna ot 15 suBaps 2009 r. mo aeny «Burdov

npotuB Poccum». HecoorBerctBue — Kakum mnoJIOKEHUSIM KOHBEHUIHMM POCCUHCKOTO
3aKOHOJaTeNbCTBa onpenenun Eponeiickuit Cya?

3. Onpenenute, kakue npaBoBble no3unuu EBponelickoro Cyaa npuMeHUI
VBaHOBCKUI palilOHHBIN Cya1 AMYpPCKOM 00JIacTh B CBOEM PEIICHHH, IPUHATOM 15 ampens
2004 rona?

4, B Hos0pe 1995 roma 3asBUTENH COOOIIMJI B TIOJMIIMIO O XHIICHUU €T0
BOJIUTENILCKOTO ynocTtoBepenus. B mapre 1997 roma on oOpatuics 3a Bblgadyeil HOBOTO
BOJIUTENILCKOTO YJIOCTOBEPEHUS U MOTy4duia ero. OgHako TeM BPEMEHEM Ha €ro UMs ObLIO
3aperucTpupoBaHo 1 737 TpaHCHOPTHBIX CPEACTB. BemencTBre 3TOro 3asiBUTENb MOTYYNIT
OOJBIIOE  KOJIMYECTBO JOKYMEHTOB O HAUYUCJICHUM HAJOrOB M  HEOJHOKPATHO
IpeciieIoBajICsa U moaBeprajics mrpadaM B CBSI3H C MPABOHAPYIICHUSIMH, COBEPIICHHBIMU
C UCIIOJb30BAaHUEM STUX TPAHCHOPTHBIX CPEACTB. 3asBUTENIb TAKXKE OBbUI 3aJiep:KaH 3a
HEyIuiaty mTpadoB, W MOJYyYEHHE WM COIUAIBHBIX TOCOOMI OBLIO MPHUOCTAHOBIIEHO,



MIOCKOJIBKY €ro (PMHAHCOBOE TOJIOKEHUE OBLTO PACIIEHEHO KaK yIOBIETBOPUTEIHHOE H3-32
OOJBIIOr0 KOJUYECTBA TPAHCIIOPTHBIX CPEACTB, 3apPETUCTPUPOBAHHBIX Ha ero ums. [locne
oOpamnienus 3asButens B 2004 rogy BIacTU aHHYJIUPOBAIN PETUCTPAIIUIO, HO B OTCYTCTBHE
0o0paTHOM CWIJIbl, MOCKOJbKY OHU COWIM 3TO HEBO3MOXKHBIM [0 MOTHBaM IPaBOBOM
onpeneneHHoctu. [locnenyromue »kanoObl 3asBUTENs] B HallMOHAIbHBIE CYAbl ObLIN
OTKJIOHEHbI. HapyIieHsl 11 B JaHHOM ciy4ae mpaBa, peaycMoTrpenHbie KonBenumen?

Bapmuanr 4 (Y-51)
Tema: Pemenusi EBponeiickoro Cyaa mo npaBam 4esi0BeKa

1. Omnpenenure KakoBO BiMsiHUE pemieHnid EBponeiickoro Cyza Ha HaIMOHAIBHOE
3aKOHOJATEIbCTBO

2. Ilpoananmsupyite npaktuky EBponeinckoro Cyna mo mpaBaM 4eNOBEKa, €
oOpallleHUsIMU 3a 3alIUTON ITpaBa Ha YBAXKCHUE YaCTHOW U CEMEHHOMN KU3HU

3. Ilpoanammsupyiite IloctanoBnenne Ilnenyma BepxoBHoro Cyna P® Ne 21 ot
27 wions 2013 r. «O npumeHeHuu cygamu obuieil opucaukiuu Konsenuuu o
3alUTE MPaB YEJIOBEKA U OCHOBHBIX cBO0O 0T 4 HOAOpst 1950r. u [IpoTokosnos
K HEN.

4. CocrtaBbTe MEMOPAHIYM MPABUTENBCTBA M0 xanooe Ne 22156/04, 3asButenem
KOTOpOM sBJsieTca MuxainoB Jmutpuit Hukommaesuu



