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1. OPTAHM3AIIASA CAMOCTOATEJBHOM PABOTBI

1.1 Opranu3anroHHO-METOIMYECKUE JaHHBIC JUCIUTUINHBI

O0muit 00beM JacoB MO BHJAM CAMOCTOSTENBHOH paboTHI
(u3 Tabn.5.1 PITJT)
No
IIOArOTOBKa IIOATr0OTOB
II.I1 | HammeHoBaHue TeMbI YDCOBOLO <a WnnuBunyansn | CaMmocTosATenbHOE HOATOTOBKA K
l}'llpOCKTa 6(1)6 ata bIC JOMAIIIHHEC I/I3y‘IeHI/Ie 3aHATUAM
(pf;%m) p /30126 sapanns (U3) | Bompocos (CUB) (IIK3)
1 2 3 4 5 6 7
[Ipenmer n
1 UCTOUYHUKU 2 2
) PHMCKOTO 0,05 0,05
YaCTHOTO MpaBa
JInna. IlonsaTue P b
2 MPaBOCIIOCOOHOCTH
P 0,05 0,05
U JCECIIOCOOHOCTH
3 CemMeliHoe IIpaBo 2 2
p 0,05 0,05
4 [IpaBo 2 2
HacJIeTOBAHUS 0,05 0,05
4 4
5 Bemnoe mpaso
P 0,11 0,11
6 Oomiee yueHnue o0 4 4
0053aTENbCTBAX 0,11 0,11
7 OTIenpHbIE BUBI 4 2
JIOTOBOPOB 0,11 0,05
g JleTMKTHEIE 4 1
00s13aTeNIbCTBA 0,11 0,05
9 OcCyIIecTBIECHUE U 6 1
3aluTa npas 0,16 0,05
30 20
HUTOrO
0,83 0,61

2. METOAUYECKHE PEKOMEHJALIMU ITIO CAMOCTOATEJBHOMY U3YYEHUIO
BOITPOCOB




3.1 PaccmaTpuBaeMbie BOIPOCHI

Poab puMckoro npaBa B MCTOPUH NpaBa

3HayeHre PUMCKOIO IIpaBa ONPE/ENIIeTCS €r0 OTPOMHBIM ~ BIIMSIHUEM ~ HE  TOJBKO  Ha
nocJieIyrouiee pa3BUTHE MpaBa, HO u Ha pas3BuTHE KYJIbTYpPBI B L(ETIOM.
PumMckoe mpaBO XapakTepu3yeTcs HENPEB30MIEHHOW 10 TOYHOCTH pa3paboTKOW  Bcex
CYUIECTBEHHBIX IPABOBBIX OTHOLIEHMH MPOCTHIX TOBAPOBIAEIBIEB (IIOKYyNaTeldb W IPOJABEL,
KpeIUTOp U JOJDKHHK, JIOTOBOP, 0053aTeNbCcTBO U T.1.). OCHOBHBIC dTambl: 1) Hapckuil Mepuo
(VII - VI BB g0 H.3.); 2). nepuon Pecniybmuku (V — I BB 10 H.3.); 3) nepuoa Mmnepuun, KOTOphIi B
CBOIO OUepenb NEeNUTCS Ha ABa moanepuosa: [ B 1o H.3. — IIIB H.3. — npuHnunar, Il B H.3. — VB H.3.
— nomuHaTl. OCcOOEHHOCTH TOCYIAapCTBEHHOTO yCTpoiWicTBa PuMa M, COOTBETCTBEHHO, PHUMCKOTO
npaBa. [lagenue Pumckoit umnepun.  HoBomy pacuser pumckoro npasa B Urtamuu, VMcnianuu u
IOxnoit ®panuuu.  Peuenuus pumckoro mpasa B ['epmanun.  BiumsHue pumckoro mnpasa B
COBPEMEHHOM LIMBUJIM30BAHHOM MUDE.

3akonbl XII Tabanu, Kak 0CHOBHOM MCTOYHHUK PUMCKOI0 YaCTHOI'0 NpaBa

WzBectnsiii mog umeHem «XII Ttabmumy (wam, mo OoJjiee MO3AHEH TEPMHHOIOTHH, «3aKOHOB
XII Tabmuipy) MaMsATHUK JPEBHEPUMCKOTO IpaBa IMPHUIHCHIBACTCS OOBIKHOBEHHO JCIIEMBHpAM U
natupyercst 451-450 rr. no H. 5. (Jlusuii, 111, 34-37. duonop, XII, 23-26). "3akonsr XII Tabmumm
SBISIIOTCS. MCTOYHMKOM BCero myOiumuHOoro u yacTHoro mpaBa (fons omnis publici privatique
iuris)"(1). 3axonstr XII Tabmui - 3T0, MO-MPEUMYIIECTBY, 3aIUCh HAIIMOHAIBHBIX PUMCKHX OOBIYAEB,
IJIaBHBIM 00pa3oM, B 0OJAaCTH HWMYIIECTBEHHBIX M CEMEHHBIX OTHOIICHWH, B o00JacTu
npaBoHapymeHnid. O 3HAYUMOCTH 3TOr0 COOPHHKA CBHUACTENBCTBYET TOT (PaKkT, 4TO Aake IO
WCTEUEHUH TMATUCOT JIET TOCIE MPUHATHS STOTO YIOXKEHHUS, OHO 3ay4YHBAJIOCh HIKOJIbHUKAMU
Hau3ycTh

CreneHb yrpaThl NIPaBoCNOCOOHOCTH

VYTpaTta oIHOro H3 TpPEX COCTOSHMSA IPABOCIIOCOOHOCTH BJEKJIAa 3a CO0OI M YTpary
npaBocrnocoOHocTH - caritis deminutio. IlepBonavanbHo caritis deminutio paccmaTpuBaiiach Kak
rpaxaaHckas cMepTb. OJHAKO B JaJIbHEHIIEM CTalM CUYUTaTh, YTO 3a TPAXKJAHCKOW CMEPThIO
CJIEJIOBAJIO TO, YTO HEKOTOPbIE HCTOPUKH PUMCKOTO IpaBa Ha3bIBalOT BO3POXKIACHUEM: YMEPIINN KaK
Obl BO3pOXK/aJCsl B KayecTBe HOBOM C TOYKHM 3peHHsl IpaBa JUYHOCTU. OCHOBAaHME JUISL YTPAThI
MPaBOCIIOCOOHOCTH OBIITM pa3inuuHbl 4is €€ creneneid. Capitis deminutio maxima (yTpata cBOOOIbI)
ObUIa CIIEJCTBUEM BCEX YKa3aHHBIX BbIIIE OCHOBaHMW BO3HMKHOBeHHE pabcrBa. CliefyeT, OJJHaKoO
MOMHUTh, YTO 3TOT MPUHIUN ycTpaHsn aeiictBue Capitis deminutio maxima B ciydas, Korja
B3ATHIM B IUIEH PUMJISIHMH BO3Bpallajcs Ha TeppuUTopuio Pumckoro rocynapcrsa. OCHOBaHUSIMU
capitis deminutio minima (M3MEHEHUS CEMEUHOTO COCTOSHUS) OB 0OCTOSATENHCTBA , IPUBUBIIINE
CTapple M YyCTaHaBJIMBABIINE HOBble ceMeiHble cBs3M. CroJa OTHOCWINCH OOCTOSITENBCTBA,
BCJIEZICTBHE KOTOPBIX persona sui iuris CTaHOBHJIACh persona alieni iuris: BCTYIIJICHUE KEHIIHMHBI SUi
luris B Opak cum manu arrogatio y3aKkOHEHHbIS

DJieMeHTHI IPABOCNOCOOHOCTH PUMCKHUX IPaKIaH

[IpaBocnocoObHOCTB(Caput) — CHOCOOHOCTH HMMETh TMpaBa, OBITh CYOBEKTOM TMpaBa, a
CJIEJIOBATEIBHO, IMOTY4aTh 3aKOHHYIO 3aIIUTy CO CTOPOHBI BCEX MHCTUTYTOB PUMCKOTO TOCYAapCTBa.
[TpaBocrocoOHbII CyOBEeKT— persona. DJIeMeHTh TPABOCIIOCOOHOCTH:

— cratyc cBoOobI(status libertatis) — Bce HaceneHue IEIMIOCh HA CBOOOIHBIX U paboB;

— cTaTyc TpaxkaaHCTBa(status civitatis) — HacelleHHWE MAETMIOCh HAa PHUMCKHX TPaXIaH H
HETpaXK/aH,

' Hosurikuit 1. b. Pumckoe mpaBo: yueOHUK 171st By30B - M. : 3epuano-M, 2009. - 256 c.
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— cTaryc 1yaBbl ceMbH, damuaun(status familiae) — neawinuch Ha HUKOMY HE TOJBJIACTHBIX
(«oTmoB CEeMENCTBaY) u noaBiacTHeIX. [IpaBocioco6HOCTH BO3HHKAJA:
— €CTECTBEHHBIM MyTEeM— POXKIECHUEM — HE0OX0AMMO, YTOOBI BBIXOJ peOeHKa OBl U3 yTpOObI
MaTepu; YTOOBI MIIaJIeHEI] BBIIIEN KUBBIM (HE3aBHCUMO OT COCTOSIHHS, POIOJKUTEILHOCTH KU3HU
U TOTO, KaK OH ceO0sl MPOSIBUT, — ABMKEHUEM, KPUKOM); YTOOBI MJIajieHel] ObUT TOHOIIEH; HaJTu4He
«obpa3za YeJI0BEYECKOTOY;
— WCKYCCTBEHHBIM ITyT€M,HallpiMep NpU OCBOOOXKIEHHH pada PUMCKHM TPaKAaHUHOM OH
CTaHOBHJICS BOJIbHOOTITYILIEHHUKOM U TIPHOOPETAI MPaBOCIIOCOOHOCTb.

YcaoBus BCTylIeHHs B Opak

st coBepuieHust Opaka ¢ COOTBETCTBYIOIIMMHU MPABOBBIMH TIOCJIEICTBUSMHU HAI0 OBLIO,
9TOOBI OpavyyIOIIUECs] COOTBETCTBOBAIM OIPENEICHHBIM ycaoBHsAM. OHU U3 3TUX YCJIOBUU ObLIH
a0COJIFOTHBIMH, JTOJDKHBI ObLTH OBITh B HAJIMYHHU IS 3aKJIFOUEHUS BCIKOTO pUMCKOTO Opaka. [[pyrue
MPAKTHYECKU UTPAIU POJIb YCIOBUU OTHOCHUTENBHBIX, HAIMYHE KOTOPHIX OBUIO HEOOXOAMMO st
COBepIICHUSI Opaka MEXAy JUIaMH, NPUHAIICKABIIUMU K pa3HbIM OOIIECTBEHHBIM TPYIIIaM.
[lepBbIM ycnoBHEeM BCTyIUIEHHsI B Opak ObUIO AOCTIDKEHHE OpadyromMMucs OpayHOro BO3pacTa,
KOTOPBIM, COBMAAas C BO3PACTOM COBEPIICHHOJIETHS, IOCJIE HEKOTOPBIX KoJeOaHui ObLT
YCTaHOBJIEH B 14 5ieT 1uist My>X4uH U B 12 jeT uist xKeHuuH. BTopeiM ycinoBueM ObLTIO coryiacue Ha
Opak. B npeBHeiimee Bpemst 3T0 ObUIO corjacue OJAHOTO TOJBKO JOMOBIIAIBIKH. JKEHUX BBIpaXkai
CBOIO BOJIIO, €CJIM OH OBLI MOJIHOCTHIO MPABOCIIOCOOHBIM (IIPaBOCIIOCOOHAsE HEBECTA HYKJANach B
coryiacuu omnekyHa (auctoritas tutoris)). TpeTbuM ycioBHEM BCTYIUICHUSI B PUMCKUIN Opak sIBISIETCS
HanuKe y Opauyromumxcs nmpaBa 3akIl0YUTh 3aKOHHBINA Opak.

Cnoco0bl npexkpamenusi 6paka

OcHOBaHUSIMM TIpeKpalieHuss Opaka SBISUIMCh KaKk OOBEKTUBHBIC TMPUYMHBL, TaK M
cyobexTuBHbIE. K IEpBBIM OTHOCHIIMCH: CMEPTH OJIHOTO U3 CYNPYTOB; JUIIEHHE CBOOOIBI OJTHOTO U3
CynpyroB (mieH, pabCcTBO), MPUYEM TOJIBKO Opak Sine manu CUMTAJICS MPEKpPalIeHHBIM; JHUIICHUE
IpaXX/IaHCTBa OJIHOTO M3 CYNPYroB; U3MEHEHUE CEMEWHOr0 MOJIOKEHHsI OJTHOTO M3 CYNPYIroB, NMPHU
KOTOPOM HEBO3MOKHO BCTyIUIeHHE B Opak. K cyObekTHBHBIM OTHOCHIICS pa3Boa. CBoOoaa pa3Boaa
CyIIECTBOBaja B PUMCKOM IIpaBe Ha BCEM IPOTSIKEHUU €ro HUcTopuu. Pacropxenue Opaka cum
manu ObLJIO BO3MOXHO TOJIBKO MO MHUIIMATUBE MYXa (B CIy4asX M3MEHbI, MbSHCTBA, OECIIONUS
*KeHbl) B ¢dopMe, oOpaTHO TOW, B KOTOpOH OH 3akitouajcs: confarreatio - B dopme oOpsaa
diffareatio; coemptio - B ¢opme remansipatio. PacTtopkeHne Opaka sineé manu JOMyCKajaoCh IO
COIVIALIIEHHUIO CTOPOH U 10 OJJTHOCTOPOHHEMY BOJIEU3bBSBICHHIO JH000T0 U3 cynpyroB. Co BpeMeHeM
NPUYUHBl PACTOPKEHUsT Opaka CTajdd BIUATh HAa €ro IOCIEACTBHUS, 4YTO BBIPa3WIOCh B
HMMYIIECTBEHHBIX MOTEPAX. B mocTkiIaccuyeckoM mpaBe BBOJSATCS IMpaBHiia pa3Boja. M3BecTHHI Ba
BUJIa pa3BOJia: ¢ HEOJArONMPUITHBIMM TOCJIEACTBUSIMU U Oe3 TakoBbIX. [lepBblii BUJ nenwiics Ha
OecIpMUMHHOE 0/IHOCTOPOHHEE PACTOP’KEHUE M PACTOPKEHUE II0 BUHE JPYroro cympyra (M3MeHa,
TSKKOE YrOJIOBHOE IPECTYIUIEHHE, TOCAraTeIbCTBO Ha JKU3Hb CYIpPYra, CBOJHHMYECTBO,
aMopaJbHBIN 00pa3 *Ku3HU). BTOpoii BuA nenuiics Ha pa3Bo/I M0 B3aUMHOMY COTJIACHIO M Pa3BOJI 11O
BOJIC OJIHOTO CYIpyra MpW HAJIWYHHM ONpPABAATENBHBIX MPUYUH. TakuMU NMpUYMHAMH ObUIM 00T
LEJIOMYIpPHS, YXOJl B MOHACTBIPb, HECIOCOOHOCTh UMETh JICTEH.

®opmbl 3aBemanuii mo 3akonam XII Tadann

ITo cBunerensctBy ['as (2. 100), B ApeBHEiiIEM paBe CYIMIECTBOBAIH /1B (HOPMBI 3aBEILIAHUS:
a) testamentum comitiis calatis u 0) testamentum in procinctu. Ta u npyras ¢opma Obina
BBIPQXCHHEM BOJIM HACIEAOJATeNs mepe] pUMCKUM Hapo oM. OHAKO MOPSAOK COBEPIICHUS ITHX
JIBYX BUJIOB 3aBEIIAHUS, TaK XK€, KaK U YCIIOBUS, B KOTOPBHIX OHU COBEPIIAIUCH, OBUIA Pa3IMYHBL.
3aBemanue comitiis calatis coBepiasoch B HApOJAHOM COOpaHHH IO KYPHsIM, KOTOPOE CO3BIBAIOCH
JUIS ATOTO JIBA pa3a B Toj. 3aBeliaTellb YCTHO BBIPa)Kaj CBOKO BOJIO, T.€. MPEXKJIE BCEro HazHaval
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cebe HaclenHUKa, a KPOME TOTro, MOT DPacCHOPSIIUTHCS O BbIJauye HACIECIHUKOM JIETaToB, MOT
Ha3HAYUTH OTEKYyHA JKEHE M HECOBEPIICHHOJETHUM JIETSIM U T.IL., a 3aTeM oOpaaics K Hapoay C
poch00ii, MO-BUAMMOMY, B TAaKMX MPUOIH3UTEIHHO BhIpaXKeHUsAX: ita do, ita lego, ita testor, itaque
vos, Quirites, testimonium mini perhibitote - Tak s nepenar UMYIIECTBO, OTKA3bIBAIO, 3aBEIIAl0, U
BbI, KBUPUTHI, 3aCBHICTEIHCTBYIUTE ITO.

Bropoii dhopmoii apeBHeiimero 3aBemnianus ObUIO 3aBeliaHue in procinctu (mo cimoam [as,
procinctus eCTh TOTOBOE K IMOXO/Ty, BOOPYKEHHOE BOMCKO - expeditus et armatus exercitus).

O6e npesHeimme (GopMbl 3aBelIaHUs TMPEACTABSUIM PsAJl HEIOCTATKOB: a) 00e (opMbl
Hen30eKHO BJIEKIH 3a COOOI0 TJIACHOCTh 3aBEIIATENILHBIX PACIOPSIKEHHH, KOTOpas HE Bceraa
COOTBETCTBOBAJIa MHTEpecaM 3aBemiareisi; 0) testamentum comitiis calatis mMoriio coBepmaThCs
TOJILKO JIBXK/IBI B TOY B ONPE/ICTICHHBIE IHH, a testamentum in procinctu ObIJIO HEAOCTYITHO JIUIIAM,
HE BXO/IMBIIUM B COCTaB BOICKa, B YACTHOCTHU CTapuKaM M OOJbHBIM, T.€. TEM, KTO ObUI OCOOCHHO
3aWHTEPECOBAH B COBEPUICHUH 3aBEIaHHM.

OuepennocTs Hacjaeq0Banus no npasy KOcTunuana

ITo cucreme KOcTrHMaHa K HAacIeIOBaHUIO MPU3BIBAIOTCS YETHIPE pa3psijia HACIETHHUKOB.

(1) TlepBsiii pa3psii COCTABISIOT HUCXOAAIINE YMEPILIETO: CBIHOBBS U JIOUEPH, BHYKH OT paHee
yMepuux aeted u T.1. B Tex ciydasx, Korja BHyKH HaclieZI0BalIl BMECTE C IETbMHU, OHU BCE BMECTE
MOJTyYaJId JIOJIF0, KOTOPYIO TONXYYHJI Obl UX yMEPIIUH POJHUTENh, M JETHIN €€ MOPOBHY MEXIY
coboro.

(2) Bropoii pa3psia, nmpu3bIBa€Mblil K HACJIEJOBAHUIO TPU OTCYTCTBUH IEPBOTO, COCTOUT U3
OMKANUIINX MO CTETICHH BOCXOASAIIUX POJCTBEHHUKOB yMepIiero (0Tel, Marth, Ael, 6adka), a TaKkxke
€r0 MOJTHOPOJHBIX OpaThEB U CECTEP U JICTEH paHee YMEPIIUX MOJTHOPOIHBIX OpaTheB U CECTep.

Hacnennuku sToro paspsiza JenaT HacleICTBO MOPOBHY, OJHAKO, NETH paHee yMEpIIHUX
OpaTheB U cecTep MOJY4aroT JOJI0, KOTOpas HMpUuYUTagach Obl MX ymepiuemy poxautento. Eciau
HaCJIEYIOT OJIHM BOCXOJAILIME, TO HACJIEACTBO JenuTcs In lineas, oJHa TMOJOBHHA HJET
BOCXO/IAIIUM C OTLIOBCKOI CTOPOHBI, Ipyrasi — BOCXOASIIUM C MATEPUHCKON CTOPOHBI.

(3) Tpetwnit pa3psia, mpu3bIBaeMbld K HACIEIOBAHUIO NMPU OTCYTCTBHH JBYX IEPBBIX, — 3TO
HEMOJHOPOIHbIE OpaThsi U CECTPHI, T. €. MPOUCXOAAIINE OT OJHOTO C YMEPIIUM OTIIa, HO OT pa3HbIX
MaTepel WM OT OJAHOM MaTepu, HO OT pPa3HBIX OTIOB, a TAKXKE JIETH HEMOJHOPOIHBIX OpaTheB U
cecTep, MOJIyYarolie JOJI0, KOTOpas MPUYUTAIACh Obl UX POJIUTEIIIO.

(4) Eciim HeT HMKOrO W3 IMEPEYUCIIEHHBIX POJHBIX, HACJIEACTBO IOJIY4alOT OCTaJIbHbIE
OOKOBBIE POJICTBEHHHMKH IO TOPSAIKY OJMM30CTH CTerneHeil 0e3 Bcskoro orpanudeHus ad infinitum.
bimxaiiiasi crenenp ycTpaHseT NalbHEHIyI0; BCe MPU3BaHHBIC JEJIAT HACIEACTBO in capita.

IIpaBoMoYHsi COGCTBEHHHKA B PUMCKOM YaCTHOM NpaBe

O0beM | Tpenenbl MpaBa YaCTHOM COOCTBEHHOCTH PHUMIIIHE OIPEACISIN MOCPEICTBOM
yKa3aHus MpaBoMounii coocTBeHHUKA. COBOKYIMHOCTh ATUX MPAaBOMOYHI COCTaBIIsIa COACpPKAHUE
mpaBa COOCTBEHHOCTH. PUMCKHII COOCTBEHHUK HMMEN CIEAYIOUIME MPAaBOMOYHS: MPaBO BIaJICHUS
(jus possidendi); mpaBo monb3oBaHus (jus utendi); mpaBo pacmopsbkeHust (jus abutendi); mpaBo
nonyyaTh Aoxozsl (jus fruendi); mpaBo 3ammtel (jus vindicandi). OmgHako co BpeMeHeM, 3aMETHB,
YTO HEKOTOPBIE IPABOMOYHS B ONPECIIEHHONW MEPEe MOBTOPSIIOT IPYT IPYra, PUMIISTHE CYKHBAIOT MX
Kpyr. B pe3ynpraTe oTmano Takoe mpaBoMoOYHMe, Kak mpaBo 3amuthl (jus vindicandi), MOCKOJIBKY
BCSIKOE TPABO MOJICKUT 3aIIUTE U BBIICISTH CIICIUATBHOE TPABOMOYHNE IS MpaBa COOCTBEHHOCTH
MPOCTO HET HEOOXOAMMOCTH; MpaBO IMOJb30BaHUS (jus utendi) MOTJIOTHIIO TMPaBO MOJYYEHUS
noxonoB ot Bemwu (jus fruendi). Ocranoch WL TPU TPABOMOYHUST — TPaABO BiageHHs (jus
possidendi), mpaBo momnb3oBaHus (jus utendi) u mpaBo pacnopsbkeHust (jus abutendi),
OXBaTBIBAIOIIIUE BCE BO3MOXHBIE ()OPMBI U CITOCOOBI BO3CHUCTBHUSI COOCTBEHHHKA HA BEIb U B TO XKE
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BpeMsl OTTPaHUUYMBAIOLINE IOCSATaTeNbCTBA JAPYrUX JIMII Ha 3Ty ke Beulb. [losromy mnpaBo
COOCTBEHHOCTH Ha3bIBAIOT €Ille HamboJjee MOJHBIM, MPAaBOM MO 00BEMY, MOCKOJIBKY BCE JIpyrue
mpaBa Ha BEIIb YCTYMawT eMmy B 3ToM. [IpaBo Bmamenusi (jus possidendi) — 3To0 mpaBoMoume
cOOCTBEHHHMKA, 3aKIIOYAIONIeecs B TOM, YTO COOCTBEHHHMK HMMEET MpaBo (haKTHUECKH 00sanaTh
cBoel Bemlplo. OJHAKO 3TO CBOE IMPaBOMOYME COOCTBEHHUK MOXKET OCYIIECTBIISITh HE TOJBKO
CaMOJIMYHO, a U NepeiaTh IPaBo BIAJCHUS IPYTUM JHIaM (Harmpumep, o J0roBOPY), COXPAHsS MPU
5TOM NIPaBO COOCTBEHHOCTH Ha BEIllb.

IlepBoHauyanbHbIe cIOCOOLI MPUOOpPETEHHUs IPaBa cOOCTBEHHOCTH (KJIa/, HAX0KA)

K nepBoHauambHBIM OTHOCATCS T€ CIOCOOBI, MPU KOTOPBIX MPABO COOCTBEHHOCTH Ha BEIlb
BO3HUKAET y JIMIIA BIIEPBBIC JIMOO HE3aBHCHUMO OT IMpaB IMPEAlIecTBYIONIEro coocTBeHHHKa. Croaa
OTHOCSITCS: 3aXBaT BelIH (Occupatio) - 3TO MpHOOpETeHHE NpaBa COOCTBEHHOCTH Ha BEIlb, KOTOPas
HE WMella COOCTBEHHHMKA (Hampumep, IWKHE >KUBOTHBIC, MTHUIBI, palbl), wWiu Obuia OpoiieHa
COOCTBEHHHMKOM, MJIM ObLiIa 3aXBayeHa y Bpara puMmckoro Hapoaa. Ocoboe MecTo B 3TOW rpymnme
3aHMMAaJIM TIOTEPSIHHBIE U CTpsTaHHbIE Bely. Haxoka MOTepsHHBIX BEIIEH HE Jejalia HAIEeAIIero
coOCcTBeHHHKOM. JIuIo0, Hameaniee U 3aXBaTHUBIIEE MOTEPSHHYIO BEllb, IPUPABHUBAIOCH K BODY,
TaK KaK HameAMUNA Bempb 00s3aH ObUI NPEINPUHATH MEPHI MO PO3BICKY COOCTBEHHHUKA.
Pa3HOBUAHOCTBIO TaKMX BEIIEH CUYUTANCS KIAJ, IMOJJICKABIINA JOMOJHUTEILHOMY MPABOBOMY
perynupoBanuto. Kiajom npu3HaBaauCh BEIIM, CHPSATAHHBIE TaK JaBHO, YTO HEBO3MOXKHO OBLIO
YCTaHOBUTh COOCTBEHHHMKA. 3apbIThle B 3€MJI€ I[IEHHOCTH CUUTAIUCh MPHUHAJICKAIIUMU
COOCTBEHHHKY 3€MEJIbHOTO Y4acTKa, €CJIM OH UX caM oOHapykuBaji. CiiydallHO HalJICHHBIN Ki1aJ Ha
9y)KOW 3€eMJIE CUUTAJICS COBMECTHOH COOCTBEHHOCTBHIO HAIEIIIEro W Xo3sumHa 3emuu. Kuan,
OOHApY)KEHHBI B PE3yJbTaTe CIEIUANBHBIX IMOUCKOB, MPOBOJUMBIX 0€3 pa3pelieHus XO3sSuHa
3eMJIH, TIPUPABHUBAICA K HAXOJAKE, U €ro MPHCBOCHUE CUUTANIOCH YK€ MpaBoHapymeHuem. Eciu
KJ1a/1 ObLJT OTBICKAH C MMOMOIIBIO HEI03BOJIEHHBIX METO/IOB U B XOI€ SIBHO MPECTYIHBIX PO3BICKOB, TO
OH TIepeXOyI B COOCTBEHHOCTh Ka3HbI, CUUTAACh BHIMOPOYHBIM HMMYIIECTBOM; 0) 0oOJaaHUE IO
MpaBy TPUCOCAMHEHHs (accessio) MPU3HABAJIOCh OCHOBaHMEM JUid 00pa3oBaHMs TIpaBa
COOCTBEHHOCTH B OTHOIIICHHH NMPUCOCAUHIEMBIX BEIICH: “TIpuaaTouHas BEIlb CIEAYeT 3a TJIaBHON

B) o0jajlaHe TIO0 TIpaBy CMENIEHUs Bemed (commixtio) MMeI0 MECTO KOTJa BEIIH Pa3HBIX
BJIQ/IETIbIIEB (PAKTUUYECKU CMEMIMBAIUCh M 0€3 B3aUMHOIO MOBPEXACHUS WIM YHUYTOXKEHUS
HEBO3MOKHO OBIJIO OTJIEJIUTh WJIM OTOPBATH UX OJIHY OT JIpYroi (Harpumep, UCIOJIb30BaHUE YYKOTO
OpeBHa /sl TMOCTPOMKH JoMa); T) oOnajaHue Mo mnpaBy crnenudukanuu (specificatio) - 3To
nepepadoTKa WJIM W3TOTOBJIEHWE HOBOWM BEUIM M3 MaTepualia JPYyroro CoOCTBEHHHKa 0e3 ero
cornacus (Hampumep, W3TOTOBJICHUE Mebenu u3 nepeBa COOCTBEHHHKA).

IIpousBoaHbIe c1oco0bI NPUOOPETEHHS MPABA COOCTBEHHOCTH (MAHIMIIAUS, TPAIUIIHO)

[TpousBoaHBIM MTpHOOpPETEHNEM TIpaBa COOCTBEHHOCTH CUHTAIOCh MPHOOPETEHHE, CBSI3aHHOE
C TMepeHeceHneM Ha mpuoOperaress npaBa, NPUHAIJISKABIIETO MPEKHEMY COOCTBEHHUKY, IPUYEM
TakK, 9YTO “HUKTO HE MOXKET NMEPEHECTH Ha Jpyrorodosee mpas, yem umeeT cam’. K 3Toif rpymnme
MO>KHO OTHECTH TaKH€ CIIOCOOBI KakK: a) MpHOOpeTeHne COOCTBEHHOCTH IO JaBHOCTH BJIAJICHHS - 110
JaHHOMY CrnocoOy MpuoOpeTeHHsl IMpaBa COOCTBEHHOCTH TJIaBHBIM  YCJIOBHEM  SIBIISICTCS
yCTaHaBIMBAaEMbI 3aKOHOM CpOK BianeHus. B 3akonmax XII tabmuiy cpok mpuoOpeTatenbHOU
JTABHOCTH OBbLT YCTAHOBJICH JUIS 3€MEJIbHBIX YYaCTKOB B J[BA TOJA, JJISl OCTAIBHBIX BEIIEH - B OJIUH
ro/I.
0) [Tomyuenue Bemy B OpsAKE 3aKOHHOTO oTuy)aeHus (adquisitio). Takoit cnoco® MOKHO Ha3BaTh
OCHOBHBIM, OH BO3HHMKaJ B TOM CiIy4ae, KOrJa OTYUYXKJIEHHE BEIIM COBEPIIAIIOCH MOJHONPABHBIM
XO35IMHOM, B  YCTQHOBJIIGHHOM 3aKOHOM (opMax (KyIUIU-TIpOJ@XH, JapeHHH U T.1.).

Buabl IMYHBIX CEPBUTYTOB



CepButyT (servitus) 3akiirodajcsi B 00S3aHHOCTH OKa3bIBaTh CBOEH BEIIbIO OMNpPEICIICHHYIO
YCIYTY APYroMy JIUITY WK JF0OBIM TpeThuM JumaM: «CYIIHOCTh CEPBUTYTAa B TOM, YTO KTO-TO YTO-
TO TEPIUT WIIM YETr0-TO HE JIEIacT».

Bemnble, uim 3eMenbHbIE, CEpBUTYTHI (S. praediorum) moapa3AesisyIuCh Ha CEJIbCKUE U
ropojackue. VX Ha3HaueHHWE COCTOSUIO B TOM, YTOOBI BOCHOJIHUTH HEAOCTAIOUIME OJara, JeNaromime
HOpPMaJIbHOE MCIIONIb30BAHNE COCEIHUX YYaCTKOB MM CTPOCHUH BO3MOKHBIM. CelbCKHEe CepBUTYTA
NpeayCcMaTpUBaIl 00S3aHHOCTh COOCTBEHHHKOB TEPIETh, KOT/Aa APYTHe JHIA XOAAT 4Yepe3 HX
YYaCTKHM K XO3SHCTBEHHO HEOOXOJMMBIM MECTaM WM BellaM, KOrJa 4yepe3 TBOH Y4acTOK MOTYT
THATh CKOT K IMAcTOWIY WM BOJOIOK, B TOM YHUCIIE MOJpa3yMeBasi U MPABO XOXKICHHS U MPOBOJA
CKOTa, TMOBO30K (actus), KOrjJa TBOM Y4acCTOK HCIIOJIB3YETCS IPYTHMMH I BCEX BBIMICONMMCAHHBIX
neiictBuid (via), KOrjga dYepe3 IMOBEPXHOCTh TBOETO Yy4YacTKa MPOBOMAAT BOAY Ui JIPYTOro.
JIudHbIe CepBUTYTHI (S. personarum) UMeNId B BHIY OrpaHHYEHHUE NpaBa COOCTBEHHOCTH B IOJIb3Y
KOHKPETHOTO JIUIA, KOTOPOMY TE€M CaMbIM IPEJOCTaBISIIUCh HEKOTOPHIE MPaBa B OTHOIIEHUH TBOCH
Belu. BaxHeHmmMu BU1aMu JIMYHBIX CEPBUTYTOB ObLITH Y3Y(DPYKT, TIOJIH30BAHKUE U MPOKUBAHUE.

VY3yppyKT, UaM mpaBO TONB30BaHMUA IUIOAaMU M joxojamu (usufructus), 3akmrovancs B
MPEIOCTABIICHUH JPYroMYy IpaBa HCIIOJIb30BAHUS IUIOOB M JIOXOJOB OT TBOEW HenoTpelssieMoin
BEIIH, T.€. TAKOM, KaKasi COXpaHsyla CBOK CyOCTaHINIO B 1eT0CTH (HpYyKTaMu U3 casia, MOJIOKOM OT
KOpOBHI U T.1.). [TomyuuBmmii mpaBo y3yhpykra oOs3bIBajCsS K TOMY, YTOOBI COXPAHSTh BEIlb B
HQ/JISKAIEM KaueCTBEe, HE HW3MEHATh €€ CYIIHOCTH, MPOU3BOJUTH HEOOXOJUMBIC YIYyYIIEHUS,
CBSI3aHHBIE C MCIIOJIb30BAHUEM IUIO/IOB U JI0XO/IOB.

IlousiTHe 10roBOpPa, €ro OTJIMYHE OT CAEJKH

ITon noroBopom (contractus) moHMMaeTcss HambOoyiee BaKHBIH HCTOYHHUK O0s3aTENIbCTBA U
HanOosee pacrpocTpaHeHHbIH. CIIOBO «JIOTOBOpP» MPOUCXOMUT OT Iiaroja contra-here winm con-
traho, uyTo O3HayaeT OyKBajdbHO «CTATHMBaTH». CyYIIECTBYIOT M CHHOHMMBI: obligare, adstringere.
JloroBop ecTh 00S3aTENBCTBO, BO3HUKAIOIIEE B CHIIy COTJIAIICHHS CTOPOH M IIOJIB3YIOIIEECs
uckoBor 3ammTold. OT KOHTpakTa CclieyeT OTAWYaTh TaK Ha3blBaeMbId MakT (pactum) —
cornalleHue, JIMIIEHHOe NCKOBOM 3amuThl. MIHOTMa 00a 3TH MOHATHSI 00BEIUHSIINCEH Oojiee OOIINM
TEPMUHOM  «cCOTJallleHHe». BHawanme cujia pHMCKOTO JIOTOBOpa OCHOBBIBATAaCh Ha  €ro
TopkecTBeHHOW oOpsiaHocTu. Tloznuee L{umepon ckaszan o cuie noroBopa: «OcHOBa MpaBa — 3TO
BEPHOCTH, T. €. TBEP/IOC U MPABANBOE COOIOJICHHE CIIOBA U IOTOBOPAY.

Bugp! noroBopos. JIoroBopsl B pUMCKOM IpaBe ACTHINCH HA KOHTPAKTHI M MAKTHI.

KoHTpaKThI — TOTOBOPHI, MPU3HAHHBIC IIUBHIIHHBIM [IPABOM U CHA0)KEHHBIE HCKOBOH 3aIlUTOI.

KoHTpakThl penuivch Ha 4eThlpe TPYNIbI (BHIa): BepOaibHbIE, peajbHbIe, TUTTEPATbHbIC U
KOHCEHCYaJIbHBIE.

BepOanbHble  KOHTpakThl — JOTOBOPBI, TMPHOOpETAIONINE OPHIMYECKYI0 CHIIy C
MIPOM3HECEHHEM OIPE/ICNICHHBIX CIOB. DTH JOTOBOPHI MPHIILUIA Ha CMEHY (OpMaIbHBIM JIOTOBOpAM
(HampuMep, MaHIMIAIMK) C pa3BUTHEM B PuMe TOBapHO-IEHEKHBIX OTHOMIEHUH. OT mpexHUX
(hopMaNbHBIX JOrOBOPOB 3Ta (hOpMa COXpaHUIIA UL PUTYaTbHBIE BBIPAKEHUSI.

PeanbHble KOHTpPakThl TOSBHINCH C AKTUBU3ALMEH JESITEIBHOCTH  XO3SICTBEHHBIX
NpEeINpUATHH, KOT/Ia CIIOBECHBIE JOTOBOPHI Hcuepmanu ceOs. Jns cBoed NeHCTBUTENBbHOCTH
peasibHbIe KOHTPAKThI TPEOOBAIM MPOCTOM Mepeaay BeIU M UCKIIOYAIIA PUTYaJIbHBIC BEIPAKCHHUS.

JlutepanbHble KOHTPAKTHl BOSHUKIIM BCIIE] 32 pealbHBIMH JoroBopamu. OOs3pIBaroOIas CHiia
STHX JOTOBOPOB COCTOSJIA B COCTABJICHUU MUCBMEHHOTO IOKYMEHTA 10 JOCTUTHYTOMY COTJIAIICHUIO
MEX]ly CTOPOHAMHU.

KoHceHcyabHbIE KOHTPAaKTBl — MOCHEIHHMA BHUJ KOHTpakToB. OHHM OBLTM OCHOBAaHBI Ha
JOCTH)KCHUU BOJICU3BSIBJICHUS CTOPOH.



Jlos1ieBasi 0TBETCTBEHHOCTH

Ecnu mpenmer oOs3arenbcTBa ObUT JI€IMM, TO, BOOOIIE TOBOPS, 005S3aT€IBCTBO APOOHIIOCH
MEXJly HECKOJIbKMMM ydacTHUKamMH. Vctounuku, a umenHo Konexc FOctuHuana, a emie pasblie
[TaBen (D. 10. 2. 25. 9. 13) Bo3BoaAT 3T0 npaBujio k 3akoHam XII TaGmwuir.

JloneBast OTBETCTBEHHOCTb JICHCTBYET BO BCEX CIyyasX, KOTJa OHa 3aKOHOM WJIM JOIOBOPOM
He ycTpaHeHa. Nomina ipso iure divisa - Tak riacut mpasmio. Nomen - OyKBaJIBHO MMs, 3alHCh
MMEHH JIOJDKHHMKA B KHUIe€ PUMCKOTO JIOMOXO3s5IMHA, OTCI0/Ia nomen - J0JroBoe TpeOoBaHue, JI0JIT.

ConmpnapHasi OTBETCTBEHHOCTh

Ecnu xenanu BO3JIOKUTH OTBETCTBEHHOCTh HA KaXKJI0TO M3 JOJKHUKOB BO BCEM 00beMe MU
IPEJOCTaBUTh MIPABO TPEOOBAHMS KKJIOMY U3 KPEAUTOPOB BO BCEM 00BEME, TO 3TO JOJIKHO OBLIO
OBbITH IOJIOXKHUTEIBHO OrOBOPEHO B CAEJIKE (IOroBope, 3aBellaHuu). B TakoMm ciydae HacTymasia
OTBETCTBEHHOCTHh in solidum (OykBajJbHO - LEIMKOM): KaXIblii W3 HECKOJbKUX CYOBEKTOB
o0si3aTenbcTBa 00s3aH OBLT HCIOJHUTH IEIUKOM HIIM BIpaBe ObLI TPeOOBATH IIEIIMKOM, C TEM,
OJTHAKO, 4YTO 00s3aTEIbCTBO MOJUIEKATO0 MCIOIHEHHUIO TOJIBKO €AMHOXAbL. TyT MBI UMEEM JEIo C
TOW Pa3HOBHIHOCTBIO COBOKYITHBIX 00s3aT€IbCTB, KOTOPBIE HA3bIBAIOTCS CONMAAPHBIMH. B 3TOM
OTHOIIEHUH COJUJApHbIe 00513aTeNbCTBA OTIMYAIOTCA OT JPYrodl pPasHOBUAHOCTH COBOKYITHOM
OTBETCTBEHHOCTH, IIPX KOTOPOI HACTYNaJI0 YMHOKEHHE OTBETCTBEHHOCTH

KoppeanbHas OTBETCTBEHHOCTD

JIo CpaBHHTEIBHO HEJABHETO BPEMEHH TOJIKOBAHWE HWCTOYHHKOB IPOHM3BOJUIOCH TaKUM
00pazoMm, 4TO COHMIapHasi OTBETCTBEHHOCTh Pa3INyasach IBYX BHUJIOB:

(1) ConmupapHast B TECHOM CMBICIIE CJIOBA, KOT'JIa YIOBJIETBOPEHHE, MOJyYCHHOE KPEAUTOPOM
OT OJIHOTO M3 COBOKYITHBIX JOJDKHHUKOB WJIM OJHMM M3 COBOKYIHBIX KPEIUTOPOB OT JIOJDKHUKA,
roramano 00s3aTebCTBO.

(2) KoppeanbHas, korja MNpenbsBICHUE HCKa KPEOUTOPOM K OJHOMY W3 COBOKYIHBIX
JOJDKHUKOB WJIM OJTHUM M3 COBOKYITHBIX KPEAUTOPOB K JOJKHUKY MOTaIIaN0 0053aTeNIbCTBO.

CrnoBo "koppeanbHbIH" MPOUCXOMUT OT TOTO, YTO HCTOYHHUKH TOBOpAT o "duo rei" wmm
"correi", T.€. 0 IBYX YYaCTHHKAX WJIN COYJaCTHHKAX 0053aTeIhCTBA.

[Ipy HanMUUM HECKOJBKUX COJUAAPHBIX (2 B COOTBETCTBEHHBIX CIydyasiX KOppeasbHbIX)
JIOJDKHUKOB TOBOPSAT O MAaCCUBHOM COJMJIAPHOCTH (KOPpEaJbHOCTH), @ MPU HAJIWYMHM HECKOJIbKHX
COJMJIAPHBIX (a B COOTBETCTBEHHBIX CIIydasiX KOPpEaIbHBIX) KPEAUTOPOB I'OBOPST 00 aKTUBHOM
coluaapHocT (KoppeanbHOCTH). Hambosblnee mNpakTUYECKOE 3HAYEHHWE WMEeT IacCHUBHAS
COJIMTAPHOCTH (KOPPEATHHOCTB).

PasHoBHIHOCTH 10r0BOpPa HaliMa

PumMckoe mpaBo 3HaeT Tpu OTAENIBHBIX JIOTOBOpa Haiima-a) HaeM Bemiel (locatio-conductio
rerum), 6) Haem ycnyr (locatio-conductio onerarum), B) HaeM paboTsl wim moapsn (locatio-
conductio operis wi operis faciendn OOmee Mexay 5STUMH TpeMs TOTOBOpPAMH OOBIYHO
yCMaTpUBaeTCs B TOM YTO OJHA CTOPOHA 00sA3yeTcsl MPelOCTaBUTh JIPYroil CTOPOHE IOJIb30BAHUE
U3BECTHBIM 0OBEKTOM, a JIpyrasi CTOpOHa 00s13yeTcsl YIUIaTUTh IIEPBOM CTOPOHE 32 MOJIb30BAaHUE OII-
peleneHHoe JeHe)KHoe Bo3HarpaxkiaeHue. OJHAKO, MO ITOMY NPHU3HAKY MOXHO COJH3UTH [BE
MEPBBIX PAa3HOBUIHOCTH HaliMa - HaeM BEUICH M YCIIYT ; HO OINpeJeJeHHe JOTrOBOpa MOApsiaa, KaK
JIOTOBOpPA O TOJIb30BAaHUH, ObLIO ObI MCKYCCTBEHHBIM: ATOT MOCIEIHUN JOTOBOP HAIPaBJIEH HE Ha
MOJIb30BaHUE paboyeii CHUIIO KOHTpareHTa, Kak TaKOBOM, a Ha Pe3yJIbTaT ero Tpyaa

OTnune NaKToOB OT KOHTPaKTOB
HepBOHaLIaJ'IBHO JAOroBOop HMMCHOBAJICA KOHTPAKTOM. KOHTpaKT 3aKJII04ajcsa B CTPOro

YCTaHOBJICHHOH (hOpMe M TOJBKO MPU COOJIIOJICHUH ATOTO MPU3HABAJICS U 3aIUIIAJICS KBUPUTCKUM
MIPaBOM.



Co BpeMeHeM JI0roBOpamMH CTalIM CUMTATh Takke HedopMalbHbIE cOorjameHus juil. Takue
COIJIAIIeHNUs UMEHOBAJIUCH ITAKTAMHU U, B OTJINYHE OT KOHTPAKTOB, IEPBOHAYAIBHO HE M0JIb30BAJIHCh
HCKOBOH 3alIMTOM, MOCKOIBKY 3aKII0YAINCh 0€3 COOJII0ICHNS YCTaHOBIEHHOU Tiponieypsl. [1akt —
— He(opMasbHOE corjalieHue. B oTianune oT KOHTpakTa MakT, Kak MpaBUJIO, €CTh COIJIAIICHUE, He
nojib3yrolieecs: UCKOBOM 3amuToil. C TeueHueM BPEMEHH HEKOTOpbIE KaTerOpuU MakTOB B BHJIE
WCKJIIOUYEHHUS BCE JK€ MOJYYMIIN U UCKOBYIO 3alUTy. BO3HMKIN JBE KaTeropuu MakToB:

- pacta muda — «roJIbIe» MaKThl, HE CHA0KEHHBIE HCKOM;

* pacta vestita — «IaKThl OJIEThIC», CHAOKEHHBIE HCKOM.

IIperopckue makThl

K uncny makToB, "oneThix" MpEeTOPOM M MOTOMY Ha3bIBaEMBIX pacta praetoria, MpUHAIJICIKUT,
Hanpumep, constitutum debiti, reeeptum. Constitutum debiti Ha3pBanock HedopMaIbHOE
COTJIaICHHE, TI0 KOTOPOMY OJHO JIMIIO 00s3bIBAJIOCH YILUIATUTh APYTOMY JIMIY YXK€ CYIIECTBYIOUTUI
J0T (M TeM CaMbIM TOJATBEPXKAAIO0 JOJT, OTKY/la ST Ha3BaHHE caMoro makTa: constitutum debiti
— moaTBepkAeHue aoira). C IOMOIIBIO ATOr0 MaKTa MOXKHO ObLIO 0053aThCsl YIJIATUTh WA CBOU
(cymiecTBYIOIIMIA) TOJT, WK K€ JIOJT JPYroro Juia. 3akitoyas constitutum debiti, MO>kHO OBLIIO U
W3MEHUTH CoJiepkaHue JoroBopa. [loaTBepikIeHue COOCTBEHHOTO AOJNTa UMENO TOT CMBICH, YTO
TaKUM MyTE€M YTOUHSJICS CPOK IJIaTexka, MPUUeM, KaK MPaBUJIO, JOJDKHUK MOJTyYasl OJTHOBPEMEHHO
OTCPOYKY McHONMHEeHHs. [loaTBep)AeHNEe YyKOTO J10JIra TOHUMAIOCh KaK MPUHSATHE 00s3aTebCTBA
YIUIATUTh YY>KOU JONT (T.€. KaK 0J1HA U3 (OPM IMOPYIUTEIHCTBA).

IIpucoenuneHHbIe KOHTPAKTHI

Pacta adiecta — 3TO JOMOJHUTENBHBIE K KAaKOMY-HHOYIb 3alMIIa€MOMY HCKOM JIOTOBOPY
(KOHTPAKTY) COTJIAIICHHSI, UMEIOIINE IIeJTbI0 BHECTH KaKHe-TH00 BUIAOU3MEHEHHS B IOPHANYCCKUE
MOCJIEICTBHS TJIABHOTO JIOTOBOPA, B YACTHOCTH BO3JIOKUTH HA Ty WU JPYTyI0 CTOPOHY B JOTOBOPE
Kakue-J1u00 JTOTIONHUTEIbHBIE O00S3aHHOCTH. Kak mnpaBwio, Takume 100aBOYHBIE MAKTHI
MPUCOEAMHSIINCH K TTIABHOMY JOTOBOPY HETIOCPEICTBEHHO IPH €ro 3aKJII0YEeHUH; HalpuMep, JIUIIO,
MpOJiaBaBIlIee 3€MENbHBIM YYacTOK, TYT >K€ YCJIOBJIMBAJIOCh C MOKyHarejleM, 4YTO MpOJaHHBIN
YYacCTOK HE TepenacTcss HEeMEIJIEHHO, a OCTAeTCsl Ha M3BECTHHIN CPOK B apEHIHOM IOJIb30BAHUU
nponasia. B ciyyae HapymeHus moJoOHOTO poja MakTa, MPHCOCTUHEHHOTO K KYIUIe-IPOJake,
JaBajicsl UICK U3 OCHOBHOTO JIOTOBOpA (T.€. MpoiaBiy — actio venditi, mokymnareato — actio empti).

XapakTepHble YepPThl YACTHBIX JIeJIMKTOB

B psimy ocHOBaHMiI1 BOSHUKHOBEHHS 00s13aTEIBCTB BHIHOE MECTO 3aHUMAIOT JNeUKTHI, delicta,
maleficia. JlenukT - 5TO NpPOTHUBONpPaBHOE JEHCTBHE, MpaBOHapylieHuWe. B 3aBUCMMOCTH OT
MOCJIC/ICTBUN, CBSI3aHHBIX C JICJIMKTAMH, OHM Pa3JIe/sUIMCh B PUMCKOM IIpaBe Ha IMYyOJIMYHBIE
nenmukThl, delicta publica, u yactHblie, delicta privata.*

XapakTepHbIC YePThl YaCTHBIX JICJTMKTOB B PUMCKOM TIpaBe:

[Ipekparenne 00s3aTeabCTBA CMEPTHIO MPABOHAPYIIUTEIIS: MECTh, IO BO33PECHUIO PHUMIISH,
JI0JDKHA OBITh HAmNpaBlieHa HA BUHOBHUKA MPABOHAPYIICHHUsS, HO HE HA €ro HACJIETHUKOB, B TO XKe
BpeMs capitis deminutio, U3MEHsIBIIasl MPABOBOE IOJOKEHUE YEJIOBEKA, HE OTpakajach Ha €ro
(U3NYECKOM CYIIIECTBOBAHUH, & TOJIKO OHO U OBLIO HYXKHO JJISI OCYIIECTBICHUS MECTH.

OTBETCTBEHHOCTh HECKOJBKUX MpaBOHApymuTeneld. ToMbKO MCKOHHOW HJIEEi MECTH MOXKET
OBITh OOBSCHEHO TO, YTO B CIy4ae COBMECTHOT'O COBEPIICHHS JICIMKTa HECKOJBKUMH JUIAMH
mTpapHOW UCK MOT OBITh NPEIBSBICH K KAXKIOMY U3 HHX OTHAEIBHO, YTO pa3Mep IMOAJICKABIIETO
ymiate mrpada B psijie CIIy4aeB 3HAYUTEILHO MPEBBIIIA pa3Mep YOBITKOB MOTEPIIEBIIETO, YTO UCKU
MOTAIAINCh KPAaTKOW TOJWMYHOW JaBHOCTBIO: TOT, KTO HE MCTHUT TOTYAaC e, MPEIroJaractcs
MIPOCTUBIIHM.
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Oco0eHHOCTH JAeJINKTHBIX 00513aTeJILCTB B PUMCKOM IIpaBe.

JlenuKkt (YacTHOE MpaBOHAPYIIEHHE) — TaKoe MpaBOHAPYIICHHE, KOTOPOE paccMaTpHBAIIOCH
KaK HapyIlIeHHe TpaB ¥ HHTEPECOB OTAEIbHBIX YaCTHBIX JIUII (2 HE MPaB U UHTEPECOB roCyIapCTBa B
[[EJIOM), W TOTOMY TIOPOKAAI0 00s3aTeIbCTBO BHHOBHOIO YIUIATHTH INTpad WIM BO3MECTUTH
yOBITKH. J[€TMKTOM CUUTAJIOCh BCSKOE MPAaBOHAPYIICHUE, MPHUUYUHSIONIEE BPEA OTACIBHOMY JIUILY,
ero ceMbe WM HMMYIIECTBY, BCSKOE HapylIeHHE IpaBa MM 3ampera. B pesynabrare IenuKTa
BO3HHKAJIM HOBBIE MpaBa M 00s3aHHOCTH. K YUCIy IETMKTOB B PUMCKOM IpaBe OTHOCHIIUCH TaKUe
MpaBOHAPYIICHUsI, KaK Kpa)ka, MPUYUHEHUE YBEYbS M T.I., KOTOPHIE B COBPEMEHHBIX MPABOBBIX
CHCTEMaX CYUTAIOTCS TSKKUMHU YTOJOBHBIMH MTPECTYILUICHUSIMHU.

OCHOBHBIE YEePTHI JICIIMKTHBIX 0053aTEIbCTB:

B omnumumum  OT  JOTOBOPHBIX  OO0S3aTENIbCTB,  JIEIMKTHBIE  00s3aTENbCTBA  ObLIH
HemepeaaBacéMbIMU U HeHacienyeMbIMH. OOBACHSAIOCH 3TO TEM, YTO C HCYE3HOBEHUEM
3aWHTEPECOBAHHBIX JIUII JICIUKTHBIX 0053aTeIbCTBEHHBIX OTHOIIEHUHN Hcue3la U HEOOXOJUMOCTh
MECTH;

Ecnu npu coBepuieHun AeTuKTa OBUIO HECKOJIIBKO BUHOBHBIX HIIA OJIHUM JIMIIOM YIIEMJISITUCH
MHTEpPEChl HECKOJBKUX JIHI[, TO INTpadHas OTBETCTBEHHOCTh HEPEAKO BO3Jarajiach Ha KaXJO0TO
BUHOBHHKA WJIM TIO OTHOLICHUIO K KaXJI0MY MOTEPIEBIIEMY IO MPUHIUITY KyMYJISIUU (YMHOKEHUS
B3BICKaHUS);

JlenmukTHbIE 0053aTENbCTBA SIBISUINCH HOKCAJbHBIMH. OJTO O3HA4aeT, YTO B cClydae
COBEPILICHUS ACTUKTA IMOABIACTHBIM WK PaOOM OTBETCTBEHHOCTD 33 UX MPOTUBOTPABHBIC CHCTBHS
Hec AoMoBiabika. [1o HOKCaTbHOMY MCKY IOMOBIIQIBIKE MPEIOCTABISIIOCH IPaBO (TI0 €ro BEIOODY)
WA BO3MECTHUTH MOTEPIEBIIEMY YOBITKM OT JCIUKTA, WM BBAATH €My BUHOBHOTO JUIsi OTPaOOTKHU
JI0JITa;

JlenuKTHBIE 00s3aTeNbCTBA, KaK MPAaBWUIIO, ACHCTBOBAIM B TEYCHHE IO, B TO BpeMs Kak
JOTOBOPHBIE 00s3aTENbCTBA JEHCTBOBANKM J0JTHE ToAbl. [loaToMy HENMKTHBIE 00s3aTenbCcTBA
MMEHOBAIIUCH BPEMEHHBIMHU, a IOTOBOPHBIE — 0053aTEILCTBEHHBIMH.

Bemusblii uck

Bemneb1il Mick HampaBJieH Ha IPU3HAHKE TIPaBa B OTHOIICHUH OIPEIeNIEHHOM BeIH (Harmpumep,
HUCK COOCTBEHHHMKa 00 HMCTpeOOBaHWM €ro BEIIM OT JIMIA, Yy KOTOPOTO 3Ta BEIlb HAXOIMUTCHA);
OTBETYUKOM II0 TaKOMy HCKYy MOXKET ObITh JIF00O€ IWII0, Hapyliarollee MpaBO HCTIA, HOO
HapyIIUTEIEeM [IpaBa Ha BEllb MOXKET OKa3aThCsl TPEThE JIMILIO.

JIn4HbIi HCK

JIudHbIC WMCKM HANpaBJCHBI Ha BBIMIOJHEHHE O00S3aTENLCTBA OIPEJICICHHBIM JOHKHUKOM
(manpumep, TpeboBaHue MmiaTexa goira). OOsA3aTENbCTBO BCEraa MpeanojiaraeT OJHOTO HIIH
HECKOJIbKMX ONPE/CIICHHBIX JODKHUKOB; TOJHKO OHH MOTYT HApyIIUTh MPABO HCTIA M TOJBKO
MPOTUB HUX U JAABAJICS JUYHBIA UCK. FIHOT/1a OTBETUHK 110 JIMYHOMY MCKY OTpEIeIsijIca He MPsIMO, a
C TIOMOII[BI0 KAKOTO-TO MOCPECTBYIOLIETO NPU3HAKA; HAPUMED, UCK U3 CACIKU, COBEPIICHHOM MO/
BIUSIHUEM MIPUHYKICHUS, 1aBaJICS HE TOJIBKO MPOTUB TOTO JIUIIA, KOTOPOE MPHUHYKIATO0, HO TAKXKE U
MIPOTUB BCSIKOTO, KTO TOJYYHJI YTO-THOO OT TakoW clenku. Takue MCKU Ha3bIBAJIUCh «IIOA0OHBIE
BEIIHBIM HCKaM» (actiones in rem scriptae). JInuHble MCKH, HANpPaBJICHHBIC HA TOJYYCHHE BeIeH
(meHer, Ipyrux 3aMEHUMBIX BEIEi) WM COBEPIICHUE NEHCTBHUM, HA3bIBAIOTCS MPSIMBIMHU HCKaMH
(condictiones) (Gai. 4. 5). JIuunoe TpebOBaHHE B PUMCKOM IIPaBEe PaCCMATPUBACTCS C TOUKH 3PCHUS
KpeauTopa Kak TpeboBaHHME NpuHAIIeKamero emy aonra (debitum) minm 00sS3aHHOCTH JTOJKHHKA
4T0-1100 JaTh WM caenath (dare, facere, oportere).
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HeraTopHsblii uck

(actio negatoria). HeratopHbIM (OTpHIIATEILHBIM) Ha3bIBAJICA UCK, KOTOPBIA MPEI0CTaBIISICS
COOCTBEHHHKY B TEX CIIydasX, KOTJIa OH, HE yTpaduBasi BJIaJCHHs CBOCIO BEIIbIO, BCTpEYasl, OAHAKO,
KaKhe-T0 TIOMEXH WM CTeCHeHWs. TakuM oO0pa3oM, STOT HUCK TNPUHAICKAT BIAACIOUIEMY
COOCTBEHHHKY W OBLJI HANpPAaBICH MPOTUB BCAKHUX CEPHE3HBIX M PEANbHBIX MOCSITATENBCTB C YbEH-
au00 CTOPOHBI Ha €ro COOCTBEHHOCTh B BHJE NPHCBOCHHS IPaBa CEPBHUTYTHOTO HIIHM CXOTHOTO
MOJb30BaHUs (MPOXOAa WIJIM Mpoe3da Yepe3 €ro y4acToK, NPHCTPOHKHM K €ro CTEHE CBOMX
coopyxenuit). CoOOCTBEHHHK OTpHUIIAT 3a OTBETYMKOM Takoe MpaBo (MMOYEeMY HCK U Ha3bIBAJICS
HeratopHbeiM). McTenm momken ObUT J0Ka3aTh CBOE IPAaBO COOCTBEHHOCTH W HApPYIICHHUE €ro
orBeTyrKOM. CB0OOMY CBOEH COOCTBEHHOCTH OH HE JIOJDKEH ObLT JOKa3bIBaTh, MOO ATO BCeraa
MPEoJarajoch, a 32 OTBETYMKOM OCTaBaJIOCh NMPABO JOKa3bIBaTh CBOE MPABO HA OrpaHUUCHUE
MOJTHOTHI mTpaB ucTna. Mcren mpu 3ToM Mor TpeboOBaTh TapaHTUU CBOEW COOCTBEHHOCTH OT
HapyuieHui B OyaymeM.  CBsi3aHHBIE ¢ HAPYIIEHUEM BBITOJbl OTBETYHKA M HAHECEHHBIE YOBITKU
MOJIJIE)KATM BO3BPAIICHUIO U BO3MEIICHUIO UCTIy. B ciyyae ocnapuBaHus pa3MepoB BO3MEIICHUS
Ha MOMOIIb [IPUXOJIMJIA OIICHKA CIIOpa T10 aHAJIOTUH C BUHIMKAIHCH.

BuHankanmuoOHHBINA HCK

“BuHAMKAIMOHHBIA HCK, - otMedan mpod. B. A. KpacHokyTckuii, - HOCHI HCTOPUYECKH
nporeccyanbHoe HauMeHoBaHue rei vindicatio (ot vim dicere — 0OBSBISATH O MPUMEHEHUH CHIIBI),
pErIaMeHTHPOBAHHOTO MPABOM TOBEJCHHSI COOCTBEHHHKA 110 PO3BICKY M BO3BPAILIEHUS! CBOCH BEIIU
— IJIe HAX0XY CBOIO Belllb, TAM U BUHAULIUPYIO €€

HampuMep ChIHOM, paboM; TO € PacIpOCTPAHIIOCh U HA IECCHI0, XOTS MaHIUNAINIO STH
JIMIIa COBEepIIaN OECIPENsITCTBEHHO.

Hcren mor HayaTh ucTpebOBaHME CBOEH BelU MO MecTy ee oOHapyxkeHus: «Ubi meam rem
invenio, ibi earn vin-dico». BUHIuIIMpoOBaTh — 3HAYMIIO MTOJIYYUTH OOPATHO BEIlb, YIEPKUBAEMYIO
apyruMm sunoM. Hcrer TpeboBan npu3HaHUS CBOETO MpaBa COOCTBEHHOCTH U BO3BpaTa eMy camoi
BEUIM WIM JCHEXKHOIO BO3MEIEHUS B 3aBHUCHUMOCTH OT OOCTOSATEIbCTB yTpaThl COOCTBEHHHUKOM
(dakTrueckoro BirajaeHus. B apxanyeckyro 3moxy crnop npoxoawi B popme legis actio sacra-mento
in rem. bosee coBepiieHHBIM ObLIT CIIOp O TOM, SBJISETCSA JIM MCTEIl COOCTBEHHUKOM (agere per
sponsionem).

JlerncakuuoHHBIN npouecc

Jlerucakimonnslii  mporecc (legis actio)— mepBas W JapeBHeimas ¢opma mporecca,
npezcTaBIsonas co00l MCK U3 3aKOHA B IPOTHUBOIIOJIOKHOCTH CAMOYIIPABCTBY.

Crauu NerucakMOHHOTO MpoIiecca:

—1in jure — cdepa AeATENBHOCTH Cy/IeOHOT0 MarucTpara (pekca, KOHCYya, MO3kKe — MPEeTopa).
Jluio, cunTaBIIee CBOE MPAaBO HAPYIIEHHBIM, YTOOBI BO3OYIUTH A€JI0 B CyAe, J0JDKHO OBLIO ClIenaTh
00 5TOM 3asBJICHHE TIepe]l MarucTpaTroM, KOTOPBIH yCTaHABJIMBAJI I03BOJIEHHOCTH IMPHUTA3AHUS,
3asgBIIIEMOTO HCTIIOM, COJIEp)KAaHHE JTOr0 TMPHUTA3AHUA U CYHIECTBOBAHWUE YCJIOBHH €ro
neictBuTenbHOCTH. Llenb 3TO# cTaauu — MOXKET Ju OBITh JaHHOE MPUTS3aHHE NPEIMETOM
cyneOHOro pazompaTenbcTBa. Maructpar MpeaoCTaBIsT BO3MOXKHOCTh 3alIMThl HAPYIIEHHOTO
CyOBEKTHBHOTO TIpaBa B cyje (T. €. UCK) HE B — JIFOOOM cilydyae, a JIMIIb TOT/a, KOTJa MPUTI3aHHe
COOTBETCTBOBAJIO 3aKOHY U ero (popmynupoBkam. HeT ucka — HeT u npaBa Ha CyeOHYIO 3allUTY;

—1in judicio. Cnop paspemaicsi cyabel Mo cymecTBy. Moria ObITh HauaTa HE paHbIIe, YeM
yepe3 30 naHE. DTOT MPOMEXKYTOK OBUI YCTaHOBJIEH C WENBIO MPEIOCTABICHUS CTOPOHAM
BO3MOKHOCTHU cOOpaTh JjoKkazaresbcTBa. CTOPOHBI ABJSUINCH B CyJ B Ha3HaueHHoe BpeMs. CynebHoe
pa3dupaTeNbCTBO HAUYMHAJIOCH C W3JI0KEHUS CTOPOHAMM CYLIHOCTH CHOpa. 3aTeéM OHHU MOAPOOHO
W3NarajJ OCHOBaHUsS CBOMX yTBepkaeHuWid. Cynpsi OLEHMBAI J0Ka3aTeIbCTBA IO CBOEMY
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COOCTBEHHOMY YCMOTPEHHIO M OOBSABIISII YCTHOE PEIICHHE, HE MOojyIekaliee oOkaloBaHui. B
pe3ynbTaTe IpOM3BOJICTBA in iure HacTtynaio litis contestatio (mpekparenue cropa) u bis de eadem
re ne sit actio (ABaXkIbI MO OJTHOMY JI€TTy UCK HEJIOTTYCTHUM).

D opMyJISIPHBII MTpoLecc

dopMyIApHBIA Tporecc - BTopas (opma CyIompOU3BOJICTBA 110 YaCTHBIM MCKaM B PHUMCKOM
IOCTUILMH; TIEPEPOKICHUE NCXOAHBIX BUJOB JIETHCAKLIMOHHOTO Mpoliecca.

DopmMynsipHBIN TIpoliecc BO3HUK B 3-1 yeTBepTH Il Beka 10 H.3. ¥ nipocymiectBoBai Jio 17 r. 10
H.3. OH OBUT Jeraan3oBaH 3aKOHOM OOyIMS M OTMEHEH 3aKOHOM ABrycTa 00 OTIpaBJICHHH
npaBocynusi. DYHKIMOHUPOBAI BMECTE C JIETHCAKIIMOHHBIM («3aKOH» - JIEHCTBHE 3aKOHHBIM
oOpasoM, He mpuberas Kk camocyny). [IpeTeH3us ucTiia U BO3paKeHUs] OTBETYMKA 3asBIBLINCH 0€3
KaKux-JIM00 oOpsimHOCTEeH, W BCe 3TO He(hopMaiabHOE MPOU3BOJCTBO In iure 3aKaHYUBAIOCH
BPYUYEHUEM HCTILY 3alIUCKHU, aJPECOBAHHOMN CYAbE, B KOTOPOU YKa3bIBAIUCH T€ MPEANOIOKEHUS WU
YCJIOBHS, TIPH HAJIMYUU KOTOPBIX CY/AbE MPEANUCHIBAJIOCH YIOBIETBOPUTH UCK, a MPU OTCYTCTBUHU
ATUX YCJIOBUH - OTKa3aTh B UCKE. JTa 3allMCKa, COJEprKalllas yCIOBHBIM MPUKa3 Cy/lbe, Ha3bIBAIACh
dopmymnoit. Otcrola HOBBIM TPOIECC, CIOXKUBLIMICS B TOCIEIHHE TOABl PECHYOIMKH U
JOMYUIEHHBIA K TPUMEHEHHIO 0 JKEJIAHUIO TSHKYIIMXCS HApsAAy C JIETUCAKIMOHHBIM, a 3aT€M JIBYMsI
3aKOHaMH ABIyCTa, OKOHYATEJIbHO YCTAHOBJIEHHBI BMECTO JIETUCAKIIMOHHOTO, TOJY4YHUJT Ha3BaHUE
dopmymnsipHoro (Ipou3BOACTBO per leges 3ameneHo mpowm3BoiacTBOM per formulas). Otnnume
(GopMyIISIPHOTO Tpoliecca OT JICTUCAKIIMOHHOTO HE HCUYEPIIBIBACTCA YIPOILICHHE CyaeOHOM
npouenypbl. CaMmoe 0CHOBHOE 3aKJII0YaJI0Ch B TOM, YTO TeNEPb MPETOP, JaBas HCKOBYIO 3alLUTY, HE
OBLI CBSI3aH CTapbIM MPABUIIOM 00 M3JI0KEHUH MCKa B TOYHBIX CJIOBaX 3aKOHA.

JKCTpaopAUHAPHBIN MpoLecc

DKCTpaopIuHapHbIi (extra ordinem), WM KOTHULIMOHHBIN, TIporiece (cognitio extra ordinem)
— 4Ype3BbIUYAHHBIN TOPSJOK PACCMOTPEHHsS] CyAeOHOro Ccrmopa, KOTOPBIM  BBITEKAT U3
HETIOCPEJICTBEHHON JIEATEIbHOCTH TMPETOpa IO OCYHIECTBJICHUIO MPaBOBOM 3allUThl. bbul
yctanoiieH Koncrurymueit 294 r. kak equHCTBEeHHas (hopma mpoiiecca.

DKCTpaopAMHApHBIM TpoIecc BOCHPHUHSAJI MPUHLIMIB OPEeXHUX (QOPM TIpakJaHCKOTO
nporecca: JUCIIO3UTUBHOCTU U COCTSI3aTEIbHOCTH.

B skcrpaopaunapHoM mporecce cyneOHble PYHKIUU OCYIECTBIISUIUCH aIMUHUCTPATUBHBIMU
opranamu: B Pume um KoncrantuHomosne (B CBSI3M € pas[ielIeHUEM HMIEpUM Ha 3amajHylo U
Bocrounyto) — praefectus urbi (HagaJIbHUKOM TOPOACKOM MOJHUIIMH), B MIPOBUHIUSAX — MIPABUTEIIEM
MPOBUHIMH, a 110 MEHEe BaKHBIM JejaM — MYHHUIMNAJIbHBIMU Marucrparamu. OJHAKO HEpelKo
UMIIEpaTOphl IPUHUMAJIH Cy/1eOHbIE JIea U K CBOEMY JINYHOMY PacCMOTPEHHUIO.

Jleno paccMaTpuBallOCh YKa3aHHBIMM JIMIIAMU BHE ¢opMmyisipHoro mporecca. OHHM ke
MIPUHUMAJIH 3asiBJIEHUE 00 UCKe U, HA3HAUUB JIeHb CyJ1a, OT CBOEI0 UMEHH BBI3bIBAIN OTBETUHKA.

CocpenoTOYMBIIMCh B PYKax aJMHUHHUCTPATUBHBIX OPTaHOB, 3KCTPAOPAMHAPHBIN IMpOIEcC HE
nenwics Ha ctaaud (in jure u in judicio).

3. METOAUYECKHE PEKOMEHJALIUHU ITO IIOATI'OTOBKE K 3AHATUAM

6.1 By 1 HanMeHOBaHUeE TeMbl 3aHATUSA
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Moayas 1
n3-1 Tema 1 IIpeamMer 1 HCTOYHUKU PUMCKOTO YaCTHOI'O IIpaBa

2.1.3 [Ipu moAroToBKE K BOMPOCAM aKIIEHTUPOBATh BHUMAHUE HEOOXOAMMO Ha
XapaKTepHbIe YepThl PUMCKOTO IIpaBa, TAKHE KaK CBS3b C penurueit, popmanusm. s
MTOHUMAaHHSI CYHIIHOCTH PHUMCKOTO YacTHOIO IpPaBa BAKHEWIIEE 3HAYEHHE HMMEIOT
BBICKa3bIBaHUSI O PHUMCKOM IIpaBe KJIACCUKOB MAapKCU3Ma-JIeHUHH3Ma U OO0IIHe
METOJO0JIOTHYECKHUE TOJOKEHHUSI UCTOPUUECKOro Marepuanuszma. Cienyer oTanyaTh
PUMCKO€ YaCTHOE IIPaBO OT PUMCKOTO MyOJIUYHOTO MpaBa, YSICHUTh €ro 0COOCHHOCTH.
Heo6xoauMo mNOHSATH, YTO MHCTUTYThl PUMCKOIO YaCTHOIO IpaBa pPa3BUBAINUCH B
YCIOBHUSIX TOBAapHOTO XO3SIMICTBA M MHOTME TPa)XAaHCKO-IIPABOBBIE IOHATHS U
TEPMUHBI, BIPAOOTAHHBIE PUMCKUMH IOPUCTAMHU COXPAHUIU TEXHUKO-IOPUINYECKOE
3HAQYEHWE W I COBPEMEHHBIX 3aKOHOJATEIBCTB PA3JIMYHBIX CTPAaH MHpA, B TOM
yuciie u1 PO. HyXHO 4YeTKO mpeAcTaBisiTb, KAKOM CMBICI BKJIAJbIBAIM PUMCKHE
IOPUCTHI B MOHATHE «IACTHOE MPABOy - ius privatum (r0C MPUBATYM) U B TIOHATHE 1US
civile (toc muBiuie). M3yuas MCTOYHMKUM PUMCKOTO YaCTHTO TpaBa, HEOOXOIMMO
oOpatuth ococboe BHMMaHue Ha 3akoHbl XII Tabnui U KogudUKaIUI0 UMIEpaTopa
IOcTunmnana.

n3-2 Tema 2 JIuna. [lonarre npaBoCoCOOHOCTH U JIE€CTIOCOOHOCTH

IIpy paccMOTPEHMH JIAHHOW TEMbI BOXHO YSCHHUTH, YTO O3HAYAET TEPMUH «IUIO)» -
persona (repcOHa) M PaBOCIIOCOOHOCTE — caput (KAIyT), KAKOBEI €€ BUIBI — COCTOSHHS
— status (cTaryc), KTo UMeeT MOJHYIO PAaBOCTIOCOOHOCTh U KTO €€ MOJTHOCTBIO JIUIIEH.
[Ipu moaroToBke K BOIpOCaM aKIEHTUPOBATH BHHUMAaHUE, YTO PHUMCKOE OOIIECTBO
OBLTIO 0OIIECTBOM PabOBIAIETBYECKUM, MTOCTOSTHHO BEAYIIIUM 3aXBAaTHUUYECKUE BOWHBI.
Orcroma criemayer, 4YTO HaceJIeHHE PHUMCKOTO TOCyAapcTBa OBUIO JOCTaTOYHO
pa3HOOOpa3HbIM: PUMCKHUE TpaXKJIaHe, JTaTUHBI, IeperpuHsbl, padbsl. Bece onn obmananu
pa3IUYHOM cTereHblo cB0OObI. [IpaBoBOE MONIOKEHHE PA3NMUHBIX TPYIIT HACEIeHUs
Takke ommMuYaiocb. Bce 3T (dakTopsl BIUAIM Ha MPABOCIOCOOHOCTh U
neecrnocoOHocTh nUI.Hy)XHO NOMHHTB, 4TO pad He CyOBEKT, a OOBEKT mpaBa —
instrumentum vocale (MHCTpYMEHTYM BOKajie), TO €CTh ToBopsmiee opyaue. Urto
KacaeTcsl IOPUINYECKOro JIUIA, TO PUMCKHE IOPUCTHI HE paszpaboTain abCTPaKTHOTO
MOHATUA JaHHOW KaTeropuu Jmil. OJHAKO y HUX MPOBOIWINCH Pa3IAUUS MEXKIY
(GU3MYECKUM JIMIIOM U JIUIOM, HE SIBISIIOIIMMCS (PU3UYECKUM, HO JIEHCTBYIOUINM B
«KA4YECTBE JIUIA», «Ha TTOJIOKEHNUU TAKOTO JIAIIAY.

6.2 MonyJs 2

n3-3 Tema 3. CemeliHoe npaBo
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[Tpu moaroToBKe K BOmpocaM HEOOXOIUMO BBISICHUTD MOHSITHS arHATCKOTO U
KOTHATCKOTo pojacTBa. OnpeaenuTh NPUUKHBL, TOYeMY MOCIIEHEE CMOTJIO BHITECHUTD
NEepBOE€ M YKPENUTbCA B MpaBe, CyIIecTBYS W mMoHbiHEe. OOpalasch K NPaBOBOM
XapaKTepUCTUKE Opaka, Hy»HO MPOBOJUTH Pa3Iune MEXIy TakuMu (GopmMamu Kak,
Opak c BJIacThl0O Myka (cum manu) U Opak Oe3 BiIacTH MyXka (sine manu).
HeoO6xomuMo ysCHUTH CBsi3aHHBIE C OTUMU (QopmMamu Opaka JHYHBIE U
MMYIlIeCTBEHHbIE OTHOHIeHHs. OT Opaka HEOOXOUMO OTINYaTh KOHKYOUHAT, TO €CTh
J03BOJICHHOE 33aKOHOM TMOCTOSIHHO€ COXKHTEJIBCTBO, TIOPOKIAIOUIEE HEKOTOphIE
IOPUANYECKHE TOCIECTBUSA, HO HE SBISIOLIUECS OpaKOM.

Pumckas ceMbst — 3TO IepBOHaYAIbHO patria potestas. [loaToMy ciegyeT yCBOUT®D,
KOT/Ia U TPU KaKuX OOCTOSITENbCTBAX Hayalld PACHIUPATHCS UMYIIECTBEHHBIE IpaBa
MOJIBIACTHBIX, B TOM YHCII€ ChbIHA, 32 KOTOPHIM IMEPBOHAYAIBHO OTPHUIAIIOCH MPABO
UMETh COOCTBEHHOE MMYyIIecTBO. HeoOXoammo Takxke ySICHUTb, YTO TaKO€ OIeKa U
MOTICUUTEIHCTBO B PHUMCKOM TIpaBe, TaK KaK JaHHbIE [PABOBBIC IOHATHS,
M300peTeHHbIe pUMIISIHAMH, CYIIECTBYIOT U HA CETOHSIIHUMN JI€Hb.

13 -4 Tema 4. IIpaBo HacienoBaHus

[Ipn moaroTroBke K BONpOCAaM aKIEHTHUPOBAaTh BHUMaHUE HEOOXOJUMO Ha MOHSATHUS
«HACIIEIOBAHUE)», «HACIIEJCTBO», «HACIEIOAATENbY, «HACIECIHUK», «HACIIECICTBEHHOE
MMYIIECTBO» U T.J. be3 ysaCHEHHs 3THUX MOHATUM CTYJEHT HUCHBITAET OTPOMHBIE
TPYAHOCTH, KOT/Ia MPUCTYNHUTh K U3YUEHUIO TaKOW AUCIUIUIMHBI, KAK HACJIEICTBEHHOE
npaso. HacnenoBaHue 1o 3aKoHy U IO 3aBELIAHUIO, HEOOXOIMMOE HACJIEJOBaHUE — 3TU
MOHATUA OB pa3pabOTaHbl €HIe THICAYM JIET Ha3aJl PUMCKUMH IOPUCTAMH, HO
YCIIEIIHO MCTOIB3YIOTCS U

COBPEMEHHBIM MPaBOM. PHUMCKOE MpaBo BBEJNO TaKHWE MOHATHS, KAK KPYT HACJIEIHUKOB
M OYEpPEIHOCTh HACIEAHUKOB. MHOTHE BEKa OCTAETCS CIOPHBIM BOIPOC 00 OTKPBITUH
Hacle[CTBa W IpaBa Ha HACIEACTBEHHYIO MacCy B MEpHUOJ A0 €€ MPUHATHUS
HacienHUKoM. [loaToMy BakHO 3HaTh, Kak pa3peliaii 3Ty MNpoOieMy pPHUMCKHUE
topuctbl. Oco00€ BHUMAHHE AOJKHO OBITh OOpAIIeHO Ha TAaKUE BOIPOCHI, KaK MOHATHE
3aBellaHus, yCIOBUS IEUCTBUTENHHOCTH 3aBEUIaHUs, TOHATHE 00s13aTEIBHOM 10I1.

6.3 Moayab 3

n3-5 Tema 5. Bemnoe npaso
[Ipu moAroTOBKE K BOMpOCAM aKICHTHPOBATh BHUMAaHHE HEOOXOAMMO HA: U3YUCHUE
mpaBa COOCTBEHHOCTH, JOJDKHO MPEAIIECTBOBATH O3HAKOMIICHHE C HOPHIAMYESCKUM
MOHSATHEM BEIU U Kilaccuukanuen Beliel, JaHHOM PUMCKUMH IOPUCTaAMHU.
[IpuunHOW CTOJIb MPUCTATBHOTO BHUMAHHS K JAHHOMY BOMPOCY SIBJISETCS TO, YTO
BEIIM — ATO IVIaBHEWINIHE OOBEKTHl TPaKJAaHCKUX IpaBoOoTHOIIeHUH. OaHUM U3
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OCHOBHBIX BOTIPOCOB TEMBI SIBIISIETCSI BOIIPOC O COJIEP:KAHUU TpaBa COOCTBEHHOCTH.
HeoOxoammo TBepaOo 3alOMHUTH TPAaBOMOYHS COOCTBEHHHKA, COCTaBIISIOIIHE
COJZIEpKaHKEe TAHHOTO MpaBa, a UMEHHO: MPAaBO BIA/ICHUS, TIPABO MOJIH30BAHUS, TTPABO
pacrnopshKeHHs, MPaBO HUCTpeOOBaHUS BEIIM M3 UYXKOTO HE3aKOHHOTO BIIAJICHUS,
MpaBO TOJB30BaHUS IUIOJAMU BEIIU. BaKHBIM BOMPOCOM SIBIISIETCS TAKXKeE 3alluTa
nmpaBa coOcTBeHHOCTH. CrmocoObl 3aIUThl MpaBa COOCTBEHHOCTH COXPAHWIIUA CBOE
3HaYeHWe MO0 CuX Nop. WHCTUTYT BIAACHHUS pacCMaTpUBAJICS PUMIISTHAMH Kak
OTIENBHBIA TPABOBOW UHCTUTYT, KOTOPBIA UMEINT CBOHM BHIBI, CIIOCOOBI TPHOOPETEHNS,
CTIIOCOOBI MTPEKPAICHHS, a TAKXKE 3aIUTY

3 -6 Tema 6. O61m1ee yueHue 00 o0s13aTeIbCTBaxX

[Ipy moAroToBke K BOMpOCaM AaKIEHTHUPOBATH BHUMaHUE HEOOXOJUMO Ha:
0053aTeNIbCTBEHHOE MPaBO — MPAaBO OTHOCHUTENBHOE, TaK KaK 3alIMILAETCs OHO OT
NEHCTBUSL ONMPEIENIEHHBIX JIUI], TOrJa KaK BELIHOE MpaBO- 3TO MPaBO aOCOIIOTHOE,
MOCKOJIBKY MMEET 3allUTy OT JII000r0 M KaXkJI0ro, KTO MOCSATHET Ha Hero. Pumckoe
MPaBO paszinyaio 00s3aTeNIbCTBA, MMOJIb3YIOIIMECS UCKOBOW 3alIUTON, M HaTypaJlbHbIE
oOsi3aTenbcTBa.  Paznuuano  Takke  pa3iMYHbIE MCTOYHMKHA  BO3HHKHOBEHHS
00s13aTENbCTB, BAXHEHIINM K3 KOTOPBIX OBbUI KOHTPAKT WU JIOTOBOp. YSCHEHHE
MOHSTHS IOTOBOPA MMEET OOJIbIIOE 3HAYEHHE U JUIsl €T0 COBPEMEHHOIO MOHUMAaHMS,
TaKk Kak U cedyac IOroBop (KOHTPAKT) BBICTYHAeT Kak COIJIAIEHHE, C KOTOPHIM
CBSI3BIBAIOTCS IOpHUIMYecKue nocheAcTBUs. Heo0XoauMo yCBOUTH paziudue MEXKIY
MOHATUSAMM JIOTOBOPOB U MAKTOB, TAK KAK UX OTINYUE COCTOSIIO B TOM, YTO JOTOBOPBI
MMENU IOPUINYECKYIO 3allUTy MyTeM MPEeJOCTaBICHUS UM HCKa, TOrJa KaK MaKThl
J0JIT0O€ BpeMsl ObUIM JIMILb «TOJBIMH» COTJAIEHUSMH, JUIIEHHBIMH HMCKOBOMN
3aIlUTBHI.

6.4 Monyas 4.

n3-7 Tema 7. OTnenpHbIC BUABI IOTOBOPOB

[Ipn moaroToBke K BOIpOcaM akLUEHTUPOBATh BHUMaHHE HEOOXonuMo Ha Bunel
JOTOBOPOB. PuMIIsiHE OTHUMM U3 MEPBBIX pa3pabOTaM pa3IUuHbIE BUJbI IOTOBOPOB
(KOHTPAKTOB), MCIHOJIL30BABIIUXCA B YCIOBUSX pa3BUTOM TOpromiau. MHorue wu3
pa3pabOTaHHBIX UMU BUJOB KOHTPAKTOB COXPAHWIM CBOE NEPBOHAYATILHOE 3HAYEHUE
U B HamM AHU. JJoroBOpbl BepOasibHbIE, MTUCbMEHHBIE, pealbHble, KOHCEHCYalIbHBIE.
Bce OHM MMEIOT CBOM OTIMYMS, U3YYEHHE KOTOPBIX MOXKET MO3BOJUTH CTYJEHTY B
JNAJbHEUIIIEM TMPUCTYIIUTh K MW3YUYEHUIO TAaKOW CIIOKHOM JUCUMILIMHBI, Kak
rpaxgaickoe npaso PO.

13 -8 Tema 8. JleaukTHBIE 003aTEILCTBA

16



[Ipy moaroToBke K BOMpPOCaM aKIEHTUPOBATh BHHMAHHE HEOOXOJIMMO Ha:
0OIIYyI0 XapaKTePUCTUKY 0053aTENbCTB «KaK Obl U3 ACIUKTOBY», HA Pa3BUTHE YACTHBIX
NENUKTOB, a TaKKE€ Ha OTHEIbHbIE BHUABI JACIUKTOB. TE€PMUH «KBa3UKOHTPAKT»
BIIEpBbIC OBbLI BBEACH B Hay4HbIN 000poT B «HCcTUTYHSIX» KOCcTHHMAaHA.

n3-9 Tema 9. OcyuiecTBiieHUE U 3allIUTa IPaB

[Ipy moAroToBke K BOMpOCaM AaKIEHTHUPOBATh BHUMaHUE HEOOXOJUMO Ha:
MOHSTHE U BUIbI UICKOB. PUMCKOE YacTHOE MmpaBo- 3T0 cuctemMa uckoB. [louTtu kaxioe
HapyLIEHHOE MPaBO 3alIUINAJIOCh ONpPENeIeHHbIM U KOHKPETHbIM UCKOM. CyzneOHble
MarucTpsl (IpeTophl) AaBalM KCTIY HCK MPOTUB JAPYroil cTropoHbl (oTBeTuMKa). Co
BPEMEHEM, MPETOP B 3UKTAX YKA3bIBaJ HA HOBbIE OTHOLIEHHUS, KOTOPBIE OH Opa moj
CBOIO 3aIUTy. JTO MOTJIO MPOUCXOAUTH AK€ BOMPEKU cTapomy ius civile. OxgHako
MPETOP MOT M OTKAa3aTh B UCKE, €CIIU CUUTAN 3TO HYXHbIM. Hy»HO BBISIBUTH 3HAaUEHUE
W pa3nuyhe MCKOB BEIIHBIX M JIMYHBIX. BemHbiit uck- actio in rem; JIMuHBIN HCK-
actio in personam. Pa3Butue rpaxkgaHckoro mpouecca B PumMe 3Ha0 HECKOJIBKO
3TanoB. JIeTHCcakImOHHBIN, POPMYIISPHBINA, SKCTPAOPIUHAPHBIN MPOIIECCHI.
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