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1. OPTAHMU3AIIASA CAMOCTOATEJBHOM PABOTHI

1.1 Opranu3anoHHO-METOIMYECKUE JaHHBIC JUCIUTUINHBI

HaumeHnoBanue
TEMBI

OO6muit 06BeM YacoB IO BHIaM CAMOCTOSITENbHON paboThI

(u3 maén. 5.1 PIIJ)

HO/IrOTOBKA
KypCOBOTO
pOeKTa
(paboThr)

MOATOTOBKA
pedepara/scce

WHAWBHUIYATbHBIE
JIOMAIIIHUE
3amanus (M3)

CaMOCTOSITETILHOE
H3yueHHe
Bonpocos (CHB)

MOJTOTOBKA
K 3aHSITHAM
(TTx3)

2

3

4

5

6

7

Pazgen 1
Coznanue
EBponeiickoro
Cyna mo mpaBam
YeNoBeKa.
[HeiictBue
EBponeiickoit
Konseniuu B
IIPOCTPAHCTBE U
BO BPEMEHU

1.1

Tema 1
EBponelickuii
Cyn no mnpaBaMm
9eJIoBeKa:
HCTOPHS CO3MAHUS

1.2

Tema 2
KomnereHunus
EBpomneiickoro
Cyna mo mpaBam
YeJIoBeKa

1.3

Tema 3

Cyn u geiictBue
Konsenrun B
MPOCTPAHCTBE H
BO BPEMEHHU

Pasznen 2
Kommerenmus
EBponeiickoro
cyna )it
HaI[MOHAJILHOE
IpaBo

20

2.1

Tema 4

Bunpr CIIOPOB
pasperniaeMbIx
EBponelickum
Cynom

o npaBam
YyeJI0BEKa

2.2

Tema 5
Kommerenius
Cyna u
HAIMOHAJILHOE
paBo

23

Tema 6




IIpaBoBbIE
MO3ULUU
EBponeiickoro
Cyna

2.4

Tema 7
Hctounuku mpasa
EBponeiickoro
Cyna

2.5

Tema 8

IIpaBo Ha xU3HB
(cr. 2
EBponelickoil
Konsennun o
3aluTe Npas
4enoBeka u
OCHOBHBIX
cB00O)

2.6

Tema 9
3anperienue
pabcTBa
IIPUHYIUTEIHHOTO
Tpyna (cT. 4)

Pazgen 3
Opranuzanus
EBpomneiickoro
Cyna no mnpaBaMm
94eI0BeKa.

20

3.1

Tema 10
Cyneiickuit
KOpITyC
EBponeiickoro
Cyna mo mpaBam
YeJIoBeKa

3.2

Tema 11
Opranuzanus
EBponelickoro
Cyna no mnpaBaMm
9JeI0BeKa

3.3

Tema 12
[puanmnB
peryinupoBaHUs
OTHOIIICHUHN
CyJOyCTpOICTBA U
MPOLECCYaTbHBIX
OTHOIIIECHUH

3.4

Tema 13
IIpoxoxnenue
Jena

3.5

Tema 14
IIpousBoacTeo 1o
MHAUBUAYATbHON
)Kanobe

3.6

Tema 15
ITocTaHoBeHus
EBponelickoro
cyJia 1o nmpaBam
YeJI0BEKa .




Paznen 4
HUcnonnenne
peuieHunit
EBpomneiickoro
Cyna no mpasam
YyeJl0BeKa

15

4.1

Temal6
Kontpois 3a
HCIIOJTHEHHEM
peueHni
EBponeiickoro
Cyna no npaBam
YeJIoBeKa

4.2

Temal7
Kommnencanuu B
cirydae cyneOHoit
OIINOKHU
(IIpotoxonr No 7
cT. 3)

4.3

Tema 18

IIpaBo Ha
CIpaBeNIHBOE
cynebHoe
pa30upaTensCcTBO
(ct. 6)

4.4

Tema 19

Jena npotus
Poccuu B
EBponelickom
Cyze o npaBam
9JeJI0BeKa

4.5

Tema 20
EBponeiickast
KonBeHnus u
poccuiickoe
CyZIOIIPOU3BOJICTB
0




2. MeToguuyecKue peKOMEHIAUM 110 BbINTOJTHEHUI0 HHANMBHUIY AJIbHBIX JOMAITHUX
3agaHui

2.1 lIpakTuyeckoe 3ansatue 1 (I13-1) EBponeiicknii Cya no npaBam 4eJioBeka:
HCTOPHS CO3TAHUSA

Tembl UHOUBUOYALHBIX OOMAWHUX 3A0AHUIL

1. Komnerenuus EBponerickoro Cyna no npaBam yenoBeka. Jloknaasl.

2.2 Ipaktnuyeckoe 3anatue 2 (II3-2) Cya wu pgeiictBue KoHBeHnum B
NPOCTPAHCTBE U BO BpeMEHHU

Tembl UHOUBUOYATLHBIX OOMAWHUX 3A0AHUIL:
1. Cyn u neficTBUEe KOHBEHIIUH B POCTPAHCTBE M BO BpeMeHU. Jlokmapl.

2.3 IIpaktuueckoe 3austue 3. (I13-3) [IpaBo Ha xu3Hb (cT. 2 EBponeiickoi
KonBeHIuM 0 3a1ure npaB 4ejJI0BEKa U OCHOBHBIX CB00OO/

Tembl UHOUBUOYALHBIX OOMAWHUX 3AOAHUIL:

1. Komnerennus EBponeiickoro Cyia u HamoHanbHOE mpaBo. Jloknaabl.
2. Ucrounuku npasa EBpomneiickoro Cygaa. Jloknaasl.

3. 3amnpemieHue padCcTBa U MPUHYIUTEIIBHOTO TPYAa
2.4 IlpakTuyeckoe 3ansatue 4. (I13-4) Opranuzanus EBponeiickoro Cyaa mo
NMpaBaM 4eJIOBeKa
Temvl uHOUBUOYATLHBIX OOMAUWHUX 3A0AHUTL.

1. Cyneiickuit kopriyc EBponeiickoro Cyaa mmo mpaBam desoBeka. JJokimaabl.

2. IlpuHUUNBI PETyaUpPOBAHUS OTHOLIEHUN Cy1I0YCTPOUCTBA U MPOLECCYaTbHBIX

OTHOIIECHUH. JIOKIIabl.

3. IloctanoBnenust EBponeiickoro Cyna o npaBaM 4enoBeka. JloKiabl.

2.5 Ilpaktuueckoe 3ansatue 5. (I13-5) lena nporus Poccuu B EBponeiickom
Cyne no npaBam 4eji0BeKa

Tembl UHOUBUOYATLHBIX OOMAWHUX 3A0AHULL



1. Komniencamuu B cityuyae cyaeoHoi ommoku (IIporokon N 7 ct. 3). {oknauebl.

2. EBponetickast KoHBEHIIMS U pOCCUICKOE CYONPOU3BOICTBO. JloKIaabI.

2.6 HOpﬁIIOK BBIIMMOJIHCHUA MHIANBUAYAJbHBIX JTOMAIITHUX 3aJlaHu#

NHnuBuayanpHbIE TOMAIHUE 33/1aHUS BBINOJIHAIOTCS MUCBMEHHO IIPU MOATOTOBKE K
MIPAaKTUYECKOMY 3aHSTHIO.



3. METOAUMYECKHUE PEKOMEHJALIUH ITO
CAMOCTOATEJBHOMY U3YYEHHUIO BOITPOCOB

MeTtoaudeckue PECKOMEHAAIINHA 110 MOATOTOBKE 110 H3YYCHUIO
OTACJbHBIX BOIIPOCOB

3.1 PaccmaTpuBaembie BOIIPOCHI
1.0030p nesitensHocTH EBponeiickoro Cyna c cepeaunsl 70 1o pyoexa 90 —x.

[lepuon cranoBnenust Cyna 3aHsyl MOYTH JBa JecATwieTHs. W mpuymH TOMy OBLIO
HECKOJIbKO. Bo-mepBeix, TeM, uTo patudukanus KoHBEHIIMHM rocyaapCTBOM — YYaCTHHKOM HE
O3HayYaJla aBTOMaTUYECKOro Npu3HaHus opucaukuuu Cynaa.

Bo-BTopeix, Cyn mo cBoemMy TOTJAIIHEMYy CTaTyCy HE MOT CaM IIOJIy4aTh JKaJIoObl OT
3agButreneit. [loatomy ¢ momenTa co3manust (21 sHBaps 1959r.) u mo cepemunst 70-x rr. Cyn
neiicTBoBai BechMa He akTuBHO. C cepeaunbl 70-X IT. 10 pyOexa 90-X 4uClio pacCMOTPEHHBIX el
noaouuio K 200 1 COOTBETCTBEHHO YBEJIMYUBAJIOCH U KOJIMUECTBO PEILICHUH Cy/a.

B kagecTBe rocymapcTB-OTBETYMKOB 3a 3TO BpeMs BhICTymnanu: BenmukoOpuranus — 38 pas,
Uranus — 31 pa3z, ®PI" — 22 paza, Hunepnauasl — 18 pa3, ABctpus, beabrust u @pannus — no 15
pa3, Hopgerust — 1pas.

B cBs3u ¢ sBHBIM mpeobsaaHueM HMHIMBUIYAIbHBIX »ajloO BCTajlla HEOOXOAMMOCTb
TpaHchOPMHUPOBAHUS TIPOIECCYAIbHBIX HOpM. B pe3ynbrare BCTymieHus B cwity B 1983r. HOBOit
penakuuu Pernamenta Cyna, 3asgBUTENIb — YACTHOE JIMLO (MJIM OPTaHM3ALMUs TAKUX JIML) HOJYYHII
CTaTyC CTOPOHBI B IPOIECCE, HO HE B JJMYHOM Ka4yeCTBE, a B JIULE CBOETO MPEICTABUTENSI, KOTOPHIM
MOT OBITH aJIBOKAT W3 JI000# cTpaHbl, BXoAsie B coctaB CoBera EBporibl.

Ilepuon ¢ nauana 1990r. no xkonua 1998r. xapakrepuzoBayicsi pe3KUM YBEJIMUYEHUEM YHCIa
rocynapcts — yuacTHUkoB CoBeta EBporbl, a Tak ke aen, noctynuBiux B Cya M pacCMOTPEHHBIX
uM. B stor mepuon Coser EBpomnbl momosiHuics 17 HOBBIMH 4JieHAMH, M COOTBETCTBEHHO Ha
MoMmeHT pedopmbl 1998r. B ero cocraBe 6bu10 40 cyneii. B atom ke rony Cyn BeIHEC pelieHus Mo
106 nenawm, a 3a npemmecTByomue ceMb JeT (1990-1997rr.) — okono 600 penieHwmiA.

B 1999r., mocne mnonydeHuss HEOOXOAMMOTrO 4HCla paTU(dUKAIMK, BCTYNMWJI B CHITY
npuHATeIdA B 1994rony Ilporokon Ne9 x KonBeHumu. OTHbIHE YacTHBIE JMIQA, UX TPYHIbl U
HENPABUTEIbCTBEHHBIC OPraHM3AIMKA TOJYYWIA TPaBO IEpeIaBaTh Kajo0y HEMOCPEICTBEHHO B
Cya v TMYHO NPeACTaBaTh Mepes] HUM.

4 mas 1994r Ilpesunent @panuun ®. Mutrepad B MIpUCYTCTBUM MUHUCTPOB MHOCTPAHHBIX
JieN ¥ Ipyrux npenacraBureneil 34 rocynapers — wieHoB CoeTa EBpomnbl 3a10%u1 EpBbI KaMEHb
B (yHIAMEHT 37aHMsl, TIOJYYUBIIEr0 Ha3BaHUe JIBopell mpaB yeloBeKa (apXUTEKTOP aHTJIMYaHUH
Puuapn Pomxkepc). Beictynas na uepemonnu, npencenarens CrtpacOyprckoro Cyna P. Pucpan
ckazai: «29TO HOBOE COOPYKEHHUE MPEXKJIE BCEro M TeX, KTO CYUTAET, YTO €ro MpaBa U CBOOOJIBI
HaApYIICHBI U KTO MPHUAET CIOAa B HAACKIEC HAUTH OTBET EBpOIBI Ha CBOM MPOOIEMBI U TPYAHOCTH.

Menee 4YeM depe3 JBa roja CTPOUTEIBCTBO JBOpPLA OBUIO 3aBEPIIEHO, W OH CTajl
pesunenuueit Esponeiickoro Cyna.

ApXUTEKTypa 3AaHHs MO-CBOEMY CHUMBOJIMYHA. COOpYX’EHHOE B COBPEMEHHOM CTHUJIE, U3
CTeKJa ¥ METaJUVIOKOHCTPYKLHHA, OHO B OTJIMYME OT MPUUISAIIUX U3 MPOLLJIOr0 MAaCCHUBHBIX,
KaMEHHBIX, MPEJICTAaBUTEIIbHBIX, HO MPAYHOBATHIX JBOPILIOB MPABOCYAMs, KaK Obl JEMOHCTPUPYET
MPO3PavyHOCTh U OTKPHITOCTh Cy/1a, MPU3BAHHOIO 3allMIIATh IPaBa YEJIOBEKa.

B ampene 1994r. 6p1 mommucan Ilporoxonm Ne 11 «O peopranuzanuu KOHTPOJIHHOTO
MEXaHH3Ma, CO3/1aHHOTO B cooTBeTcTBUM ¢ KonBeHnmueit». Heobxonumocts u 6e30TiaraTebHOCTh
pedopMbl 000CHOBBIBAIMCH B HEM IIEJIbIO CYIIECTBEHHOTO MOBBIMICHUS d(PPEKTUBHOCTH CyneOHOI
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3alIUTHl [IPAaB YEJOBEKAa M OCHOBHBIX CBO0OJ, OCOOEHHO B CBSI3U C YBEJIWYHUBAIOIIMMCS UYUCIOM
oOparenuii u pacmupuBmumcs: coctaom Coseta EBporbi.

[Tony4yenne HeoOXxoaMMOTo Ynciia paTUdUKAIMA 3aHATI0 0KOJIO YeThipeXx JieT. [lociennss u3
HUX ObL1a nipenoctaBieHa Mtamueii 1 okraOpst 1997T., U cocTosIBIIMIICS BCKOpPE OUYepPEIHON CAaMMUT
Cosera EBpombl manm HOBBIM TONYOK cKopeimiei peamuzamuu pedopmbl. [Ipotokon Ne 11 u
COOTBETCTBEHHO HoBas penakius KonBeHIMM BCTymuiud B cuity | HosiOps 1998r. m Torma ke
cocrosimack mHayrypaius HoBoro Cyma, mz0OpanHoro Ilapmamentckoit AccamOneeil B stHBape H
arnpene 1998r.

K »T0ii mare ObuT mOATOTOBIEH OOMIMPHBINA 0030p AesTenbHOCcTH Cyna 3a 40 ser. 3a 3TOT
nepuosa BpeMeHu MTanusi BhICTymNana B KadecTBe OTBeTunKa Oosiee yem B 150 menmax, dpannus —
6onee yem B 100, BemmkoOpurtanus — 97, ABctpust — B 69, Hunepnauaer — B 41, [lIBenus u benbrus
— B 40, I'peunst u llBeiinapus — B 33, I'epmanust u Typuust — B 31, Ucnanua — B 21 nenax.
l'ocynapctBa LlentpansHoit 1 Bocrounoit EBponbl numie 10 pa3 cTaHOBWIIMCH OTBETUYHMKAMH IO
xanobam, Oosnbie apyrux — [lonsia — 4 pasa.

Pedopma, npoBenennas B coorBerctBuu ¢ [Iporokxomom Ne 11, ympazaauna EBponeiickyro
KOMUCCHIO ¥ Juinia KoMuTeT MUHUCTPOB QYHKIIHH JOCYA€OHOTO pacCcMOTpeHHs kano0. Bmecrte ¢
TE€M Ha KOMUTET MUHUCTPOB MO-MPEKHEMY BO3JIOKEH HAI30p 3a UCHIOJIHEHUEM peienuid Cyna.

Takum o0pa3zom, mepBbI acmekT pedopMbl — MPeoOpa3oBaHUE FOPUCAUKIIHOHHOTO
(xoHTpOIBHOTO) Mexanu3ma CoBera EBpombl, B pe3ynbraTe 4ero 3TOT JOCTATOYHO CIJIOKHBIA H
TPOMO3JIKMIA MEXaHU3M ObLT 3aMEHEH eIMHBIM opraHoM — Cyaom.

BTopoii ee acniekT, TECHO CBA3aHHBIN C NEPBBIM, - CEPbE3HBIC U3MEHEHHS B OpPraHU3allui 1
nopsiake aesitenpHocTy camoro Cyna, a UMEHHO, BO-TIepBbIX, Cya Terneph padoTaeT Ha MOCTOSTHHOM
OCHOBE (a HE B TMOPSJIKE €KEMECSYHBIX HETPOJI0JDKUTEILHBIX CECCHH, KaK 3TO ObUIO paHee), BO-
BTOphIX, Ha Cya noxuTcs (OPMUPOBAHUE «CYIAEOHOTO IOCHE» MO KAKIOMY NPUHATOMY K
PaccMOTPEHUIO JIeNy; B-TpeThUX, Terneps Cy/ caM pelaeT BOIpoc O MPUEMIIEMOCTH KaloObl U caM
JIOJDKEH COJICHCTBOBATH MPOLEAYpPE MUPHOIO YperyJlupoBaHus crnopoB. Bce 3To panee nenana
Komuccns.

OcHoBHas 1esb peopMbl - yBETHMYEHHE «IpomyckHOUW crocoOHoctn» Cyma. Temeps oH
JIOJDKEH periaTh 0oJIbIle Jel U K TOMY K€ COKPATUTh CPOKU X PACCMOTPEHHS.

Peanuzanuio IIpotokona Ne 11, 1.e. pepopmy Cyna, ocymectBun Coer EBpomnbl. OH ke
¢unancupyer nestenbHocTh Cyna, a ero [lapmamenTtckas accamOiies u30upaeT CyIelcKuii Kopmyc.
Komuter MUHUCTPOB MO-NPEXHEMY UIPAET BaXKHYIO pOJIb B UCHIOJIHEHUHU pemeHuit Cyna.

2.1lpeanocbliIku W OCHOBHbIe HampaBJ/jieHusi pedopmupoBanusi EBponeiickoro Cyna mno
npasam 4yesjgoBeka 1998 rona

Bocbmoro despans 2010 1. B Poccuiickoit @eneparinu BCTYnWI B CHITY JTOJITOKIAHHBIA H,
0e3 mpeyBeIMYEeHHs CKa3aTh, OKHUIAEMbI BCEH €BpoOIelcKoi oOmiecTBeHHOCThI0 DenepanbHbIN
3akoH "O parudukammu IIpotokona N 14 x KonBeHIuM 0 3amuTe MpaB yeJOBEKa W OCHOBHBIX
cB000/I, BHOCSIIIETO U3MEHEHUS B KOHTPOJIbHBIN Mexanu3M Konsenmuu, ot 13 mas 2004 roga".

Oco0asi 3HaYMMOCTh MPUHSATOTO MPABOBOTO aKTa 3aKJIFOYACTCS B TOM, YTO OH O(HIMAIHLHO
OTKPBIBAET 3€JICHBIN CBET Ha MyTH pedopmupoBanus EBponeiickoro cyna mo mpaBam uyenoBeka. A
HamedaeMble B Ha3zBaHHOM I[IpoTokose mpeoOpa3oBaHUs TPU3BAHBI MOBBICUTH Y(PPEKTUBHOCTH
JeSITETPHOCTH Kak camoro EBpomeiickoro cyna, Tak W HAMOHAIBHBIX CYACOHBIX CHCTEM
€BPOIEUCKUX CTPaH - OCHOBHOI'O 3B€HA MPABO3AIIMTHOIO MEXaHU3MA.

[Ipexxne 4eM paccMOTpPETb HUCTOPHUIO, MPEANOCBUIKM M OCHOBHBIE  HaIlpaBJICHHS
MOJICPHHM3AIMY HAa3BaHHOTO Cy/Ie0HOr0 OpraHa, HalIOMHKM, YTO MpaBa YeJIOBEKa U, CJIEJIOBATEIHHO,
IOPUJNYECKUE CPEICTBA UX 3allUThl PEryIUPYIOTCS HE TOJIBKO BHYTPUTOCYIApCTBEHHBIM, HO M
MEXIYHApOIHBIM TpaBoM. [losToMy B Hacrosiiee BpeMsi CIOXKWINCH U (YHKIIMOHUPYIOT MHOTHE
MEXIYHApOJHbIE M  PErHOHAJbHBIE IPABO3AIIMUTHBIE  YUPEKIACHUS, B TOM YHUCIE H
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MEXTOCYAapCTBEHHbIE CYIbl, MPU3BAHHbIE O0ECIEUUTh IpaBa M CBOOOABI JIMYHOCTH. W3 HHX
HanbOoJsee peanbHyl0 U 3GGEKTHBHYIO 3allUTy IMpaB TpaxAaH, MPOKUBAIOIIMX HA HalleM
KOHTHHEHTEe, oOecrneunBaeTr EBpomelckuii cya 1O TpaBaM 4YeJloOBEKa, KOTOPBIH 10 €ro
MeCTOTPEObIBAHUIO 4acTo Ha3bIBAIOT CrpacOyprckum CyJIOM.
EBponeiickuii cyn mo mpaBam yenoBeka (nmanee - Cyn wim ECITY) sBrsiercss mMexmayHapOIHBIM
CyleOHBIM OpraHoOM, CO3IaHHBIM B 1959 1. ¢ menp0 peanu3anuu TpakJaHAMU EBPOIEUCKUX
rocyJ1apcTB, MpUcoeIMHUBIINXCS K EBporneiickoif KOHBEHIIMH O 3alUTe MPaB YeI0BEKa U OCHOBHBIX
cB0o00a OoT 4 HOsAOpst 1950 1. <2>, MOMOJHUTETHLHOW TapaHTHHU TpaBa Ha CYACOHYIO 3alIUTy Ha
MEXXTOCYAapCTBEHHOM YpPOBHE.

AHanu3  JUTEpaTypHbIX  HCTOYHUKOB  IOKa3bIBa€T, YTO IEPBOE  paJUKaJIbHOE
pedopmupoBanue ECITY Ob10 poBeaeno B konie 1998 r. A 3a npeamectByromuii pegopme 40-
JeTHUN CpOK cBOH AestenbHOCTH (¢ 21 stHBaps 1959 1. mo 1998 r.) Cya, kak muimeT M3BECTHBIN
IOpUCT, 3Kc-cynbs oT Poccun B EBpomnelickoM cyae B.A. TymaHOB, mpomien Tpu HUCTOPUUYECKUX
nepuona: cranosieHusa (1959 - 1970 rr.), 3penoctu (1970 - 1990 rr.) u paszBurus (1990-e rr. -
koHerr 1998 r.)

3a 9T0 BpeMsi CTaj0 COBEPUICHHO OYEBUIHBIM, YUTO OCHOBHOE MECTO B MPAKTUYECKOH padoTe
Cyna ucxo/isl U3 €ro IPHUCIUKIIUT 3aHI0 Pa3pelIecHne HHIMBUIYATbHBIX Kalo0. A MX YUCIO, KaK
U KOJIMYECTBO TOCYAApPCTB, paTU(GUIMPOBABIIUX EBPONEHCKYI0 KOHBEHIUIO, U3 ToJia B TOJ
Bo3pactano. Pacmmpenune coctaBa CoBera EBpombl u yBenmumuenue obOwvema paboter ECITYH
oOycnoBuiu paszpaboTky u moamucanue 11 mas 1994 r. Ilporoxona N 11 "O peopranuzanuu
KOHTPOJILHOTO MEXaHHM3Ma, CO3JaHHOro B cooTBeTcTBUM ¢ KouBenuwmei". Ilporoxon N 11,
MpeyCMaTPUBAIOIIUN TIPOBEACHUE peOPMBI, TTOCIE ero paTu(GUKaIMKU TOCyIapCTBAMU - YICHAMHU
Cosera EBpomnbl 1, COOTBETCTBEHHO, HOBasi pefakius EBponeiickoil KOHBEHLIUN BCTYNHIIU B CUILY C
1 HOs16pst 1998 T.

ITo maenuto B.A. TymanoBa, OCHOBHOM 1I€TIbI0 TIEPEMEH CTaja MOTPEOHOCTh B YBEITUUCHHUH
"mpormyckHoi crocobHocTn" Cyna, KOTOphIH JOHKEH pa3pemaTh OOoJbIe eI U COKPATUTh CPOKHU
UX pacCMOTpEHHUs.

B xone mpoenennoit pedgopmbl Obuta ynpasznHeHa EBpomeiickas KoMuccHs 1O TpaBam
yenoBeka. OHa, kak u Cyj1, BXOauiIa B MEKIYHAPOIHBI MEXaHNU3M IO KOHTPOJIIO 32 COOJII0ICHUEM
rocynapctsamMu CoBeta EBporibl paB uenoBeka U OCHOBHBIX CBOOO/] M pelliaia BOIPOCH! IO IPUEMY
XKano0, UX MPUEMIIEMOCTH W MOAroToBKe K paccMoTpenuto Cymom. Cormacuo Ilporokomy N 11
¢bynkuun Komuccuu Opumn mepenansl ECITY. Ilo cytu, Obutl co3maH HOBBIA CyaeOHBIN OpraH,
JNEUCTBYIOIIMI Ha TIOCTOSHHOM OCHOBE M TO OOHOBJICHHBIM TIpoleypaM. A Bckope Obul
nepen30paH U CyIeUCKUil KOPITyC.

Kurenu Poccun momydminu BO3MOXHOCTH 00patutbest B CTpacOyprckuii ¢yl HakaHyHE €ro
pedopmupoBanus - ¢ 5 mas 1998 r. nocne parudukanuu Poccuiickoit @enepanueii EBponeiickoit
KOHBEHIIMH O 3allUTe MPaB YeJIOBEKa U OCHOBHBIX CBOOO/I M MPU3HAHUS FOpUCIUKIMK 3Toro Cyna.

KOHCTUTYIIMOHHO-TTPABOBBIM OCHOBAHMEM JUIsl peaM3alluyl MpaBa POCCHUICKUX Ipax/aH Ha
MEXIYHapOJIHYIO CyneOHy0 3amuTy ctana 4. 3 cr. 46 Koncrurymuu P®. CornacHo 310l HOpMe
KaXJbld BIOpPaBE€ B COOTBETCTBMM C MEXKAYHapoAHbIM JorosopoM Poccuiickorn Penepaunu
oOpamaTbcsi B MEXIOCYIapCTBEHHBIE OpPTraHbl MO 3allMTe MpaB U CBOOOJ, €CIM HCUEPIIaHbl BCE
HMMEIOILKECS BHYTPUTOCYJAPCTBEHHBIE CPECTBA MPAaBOBOM 3alIMThl. bojiee Toro, sBisieTcsi BEpHOM,
Ha HaI B3[JIAJ, TOYKA 3PEHUSI O TOM, YTO WHAMBH/]I TOJDKEH 00JIajaTh MPABOM HA MEXITYHAPOIHYIO
CyIeOHYIO 3aIINTY, JaKe €CJIM OHO M HE TPETyCMOTPEHO HAIIMOHAIBHBIM 3aKOHOAATEILCTBOM.

[Tepen EBpomneiickuM cyJJoM CTOUT psifi BaKHbIX 3aja4. O Ha U3 OCHOBHBIX - YKPEIJIEHUE U
pasButue cTannaptoB EBporneiickoit konBeHnuu. Jlpyras, He MEHee BakHas, - 3a00Ta O TOM, YTOOBI
EBpomna ocraBanach eIMHBIM LEJBIM C OOHIMMH JJisi BCEX CTpaH KOHTHHEHTAa HJealaMH IpaB
YyeJIoBeKa. Y UUThIBAas CBOIO OpUCAUKLNIO, Cy/ MOCIeI0BaTEIbHO YCTAHABIMBAECT €IMHBIEC MTpaBUiIa
MPaBOBOr0 TNOpSAJAKAa [JIsi TOCYAApCTB - YydacTHUKOB KoOHBEHUMH. DTO T€ HOPMBI, KOTOpBIE
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OKa3bIBAIOT IPSIMOE BO3JEHCTBHE HAa BHYTPEHHEE IMPABO T'OCYAAPCTB U IPABOIPHUMEHHUTEIBHYIO
npaktuky. C Teyenuem setr EBpomeiickas KOHBEHIHS CTajla HEOThEMJIEMOW YacThIO TPABOBBIX
cucreM rocynapctB - "BerepaHoB" Coera EBponbl; mponecc BpactaHus KoHBeHUIHH BO
BHYTPUIOCYJaPCTBEHHOE IIPaBO MJET CeH4ac B CTpaHaX, KOTOPBIE HEIABHO MNPUCOEAUHWINCH K
Cosery EBpombi, B ToM umcine u B Poccun. Ilpuuem sT0 mpoucxomuT Onaromaps HopMam
NpeLEeIeHTHOTo MpaBa, co3iaBaeMbiM ECIIY Ha ocHOBe paccMOTpeHHs MHAWBUIYaJIbHBIX *KasloO.
OpnHako yepe3 HECKOJBbKO JIeT Tociie mpoBeneHHoi pedopmbl 1998 1. Cyny crano upe3BbIYaitHO
CIIO)KHO BBINIOJIHATH BO3JIOKEHHBbIE Ha Hero ¢yHkiuu. Pedopma pemmna TonbKko 3amayu
Ompkalel NmepcreKTUBbl U NpUBENa JIMIIb K KPAaTKOBPEMEHHBIM ycrexaMm. A O0ObEeKTHBHBIN
npouecc pacmupenus wieHcTBa CoBeta EBponbl U Bce yBEIMUMBAIOLIETOCS MOTOKA MOCTYHAIOLIUX
B CyJ NeTUIMI COXPaHUJIICS.

Vxe Bckope Cyl CTOJKHYJCS C CEpbE3HBIMH OPraHM3alMOHHBIMU W IPOLIECCYaTbHBIMU
TPYAHOCTSIMU M OKa3ajcs B COCTOSIHMM TTyOOKOro kpusuca. OH He CIpaBIsUICS C BO3PACTAIOIIUM
BasioM xano6 (Ha 2004 r. ux ocTaTok cocTaBsiI nopsaka 80 Teic. <9>), BO3HUKIIA peaibHas yrpo3a
NPUHATUS HU3KOTO KadecTBa CyIeOHBIX akToB. B CBA3M ¢ 3TUM OBUIO NPUHATO pEIICHHE O
MPOBEJICHUH OYEPEIHOM, BTOPOU MO cUeTy, peOpMbI 3TOTO MPABO3ALIUTHOTO WMHCTHTYyTa <10>.
Ilepen neli, kak oTMeTun JeiicTByromuii cyaps B CtpacOyprckoMm cyne ot Poccun AWM. Kosiep,
MOCTaBJICHA TJIaBHAs 1EJb - "MOBBICUTH d(dekTuBHOCTh padorel ECITY B cBsi3u ¢ BO3pocmiuM
KOJIMYECTBOM  kayo0, BbI3BaHHBIM  pacimupeHueM  EBpocoroza". Bce mpeamomnaraembie
npeobOpazoBanust ECITY conepxatcs B IIporokone N 14 EBporneiickoil KOHBEHIINU, KOTOPBIA ObLIT
YTBEPKJIEH MUHUCTpaMu CTpaH EBpombl, B TOM 4KCII€ U MUHUCTPOM MHOCTPAaHHBIX J1e]1 Poccuiickoit
®enepanun, u ¢ 13 mas 2004 1. ObT OTKPHIT As paTrdukanmu. [[poTOKON T0KEH BCTYNUTH B
CHITY TIOCJIE €T0 0A00pEHUsI BCEMH rocyAapcTBaMH, ydacTByomumu B Cosete EBpombl.

Kak u3BecTHO, Bce HOBalmu B nesATenbHOCTH CTpacOyprckoro cyna pa3padaTblBaINUCh MPH
HEIMOCPEJICTBEHHOM YYacCTHH TpPEICTaBUTENIeH poccHiickoil cTopoHbl. OmHako Brocienctsuu, 20
nekadpst 2006 r., I'ocynapctBennas J{yma P® oTkimoHmsia 3akoHOTIPOEKT O mpu3Hanuu [Iporokona
N 14. 3a ero mpuHsATHE MPOTOJIOCOBATIO TOJIbKO 27 nemytatoB, a 137 - mporuB. Kak moscHun
npeacenarens komurera l'ocaymbl [laBen KpalleHMHHUKOB, TmpejjiaraemMbie MONpaBKU '"He
oTBevaroT uHrepecam Poccumn" <12>. B pesynbprare oHa okazaiach €IMHCTBEHHOU u3 47 cTpaH -
ydactHUIl EBporelickoii KOHBEHIIMH, OTKa3aBIeics oT patudukanuu [Iporokona u MoaepHU3aIN
ECTIY. Poccus, o cymiecTBy, 3a0okupoBaia peopMy 3TOTO MEKIyHAPOIHOTO OpraHa cyneOHoi
3alIUThI, YeM BbI3Bajla Ha ce0sf MaccupoBaHHYIO KpuTuky EBpomeilickoro coo0iecTsa.
31ech HaO cKasaTh, 4TO B 1ejoM Poccuiickas deneparusi BhICTyNana U BBHICTYMAET 32 YCKOPEHHE
npoueayp npoxoxjaeHus xxainod B Cyne, HO pu 6€3yCIOBHOM COXPaHEHUH KauecTBa IPUHUMAEMBIX
uM pemieHuit. [1o Bceil BUIUMOCTH, TIpH TOJOCOBAHUHU Ha JAemyTaToB ['ocaymMbl B OOJbIIEH CTETICHH
oKaszaja BIUSHUE 5SMOIMOHANbHAasg CTOpPOHAa o00cyXkaaemoro Borpoca. Beab He cekper, 4To
CrpacOyprckuii cyn BoBce He Oe3ymnpedeH M HHOTJa IO OTHENbHBIM JielaM HCHOJIb3yeT Tak
Ha3bIBa€MbI€ JBOWHBIE CTAHAAPTHI.

OpHako Ha3BaHHBIH MOTHB caM IO ce0e HE MOXXET CTaTh IMPEMSTCTBUEM JUIsl MPUHATHS
IOPUIMYECKUX PEIICHUH, TOJMEHUTh OCHOBOIOJIATAIOIIUE UIealIbl 10 00ECIICUSHUIO TIPaB U CBOOOT
€BpOIIEHIIEB, B TOM YHCJIE M POCCHUHCKMX TpaxaaH. Hammu 3akoHOAaTeN M NOHMMAald OCHOBHYIO
muccuto Cynia, a poOCCUNCKHE CIEeMAIMCThI BEJIM MEPEroBopsl ¢ npeacrasuressiMu Coseta EBponbl.
OjHaKo €IMHOrO TOJAXOAa K Pa3pelIeHUI0 BO3HHKIIErO KOH(DIMKTA MHTEPECOB TaK M HE ObLIO
Haiineno. [Tosromy Ha cBoem 3acemanuu 23 centsiops 2009 r. locayma P® npunsina cnenunaabHOe
3asBIICHUE, B KOTOPOM U3JI0XKIIA OPHUIIMATBHYIO MTO3ULUIO O TOM, 4TO [IpoTokon N 14 He 1mo3BOJIUT
JOCTUYb MOCTaBIeHHON 1enu mnoBbimeHus 3¢dexruBHoctu ECITY, a npencrasnser coOol JHIIb
ONpENENICHHbI I[ar B OSTOM HampaBieHuu. Takxke ['ocynapctBenHas Jlyma BbIpasuia
032009€HHOCTD 10 Py KOHKPETHBIX IMOJIOKEHUH HTOr0 MEXAYHApOJHOTO AokymeHTa. Ho mocie
cnenanHoro ['ocaymoii 3asBieHus padborta mo npobiaeMHbIM acniekTaMm [IpoTokona mpomoinkanacs.
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3aMHTEpPECOBAaHHBIMU ~ MHHHMCTEPCTBAMU  IPOBEJCHBI  JIONOJHHUTEIbHBIE KOHCYJIbTALMHU, 110
JIMCKYCCUOHHBIM BOIIpocaM Tipouio coemanue y Ilpesunenra P®, pe3ynbraThl KOTOPBIX
IIO3BOJIMJIA BHECTH 3aKOHOIIPOEKT Ha HOBOE paccMmorpeHue mnapiameHTta. M 'ocnmyma, kak yxe
oTMeuasnoch, 15 sHBaps Tekymero rojga mnpuHsina DenepanbHbi 3aKOH O paruUKaUN
MEXIYHapOIHOTO JIOTOBOPA, KOTOPBIA OIyOJIMKOBAH M BCTYIMUJ B ACUCTBUE C 8 eBpalisi TEKYIIETo
roja.

I[To KkakuM OCHOBHBIM HamNpaBJICHUAM TpenycMorpeHo pedopmupoanne ECITY?
Bo-nepBeix, [IpoTokos ycTaHaBiIMBaeT MOBBIIEHHbIE TPEOOBaHMS K MPUEMIIEMOCTH HAIIPABIISIEMBIX
B Cyn xano6. Tak, xasio6a MOXeT ObITh MpU3HAHA HEIOMYCTUMOW M OTKIIOHEHa, €CIU TpaBa
3asgBHUTENS OBUIM HApYUICHBI HE3HAUMTEIHHO WIM €My HE MPUYMHEH CYIIeCTBEeHHBINH Bpea. Ho aTo
npaBmwiIo OyJeT JAeWCTBOBATH C OmpezesieHHbIMU oroBopkamu. Cyn OyAeT paccMaTpuBaTh Kanooy,
ecii "MPUHIMIT OE3yCIOBHOTO COOJIOJIEHUS TPaB YeJOBEKa, rapaHTUpoBaHHBIX KoHBeHIWEH u
[IpoTokonamu Kk He, TpeOyeT MpOBEpKH kanoOwl 1Mo cymectBy". Ho "HU ofHa xanoba HE MOXKET
OBITh OTKJIOHEHA IO STUM OCHOBAHUSIM, €CJIH JIEJIO 3asiBUTEIIS JIOJDKHBIM 00pa3oM HE PacCMOTPEHO
BHYTPEHHHM HalMOHaJbHBIM cyaoM". [IpuMepoM HeCyllecTBEHHOIO MPUYMHEHHS BpEa, Ha Hall
B3TJISI/I, MOTYT CIYKUTh moctynatomme B Cyn kanoObsl 0T oCcyXIeHHBIX u3 Poccum, KoTopbie He
BBHITMIOJIHAIOT 00S3aTENbHOE B UCHPABUTENBHBIX YUPEKICHHUSIX TpeOOBaHHE 10 MPOU3BOACTBY
yTpeHHe# ¢usznyeckoit 3apsiaku. Cyn Takke MOXKET OOBSIBUTH kKaloOy HEMpHEeMIIEMOW, €ClIM OHa
SIBHO HEOOOCHOBAHHA WJIH SIBIISIETCS 3JI0YMIOTPEOICHHEM ITPABOM TOJIa4H KaJlo0.

Bo-BTOpBIX, MEXIYHApOAHBIA JIOTOBOP 3aKpEIUIIET HOBBIE YCKOPEHHBIE MPOLEIYPHI
paccMOTpEHUs HHAMBUAYAIBHBIX Kano0. B dwactHocTH, mpenmonaraercsi, 4Tro pelIeHHE O
HENPUEMJIEMOCTH >KalloObl OyAeT NPUHUMATBCS OJHUM CYIbEH, a He TpeMs, Kak cendac.
B-tpethux, B Hacrosimee Bpemss Cyna IOCTaTOYHO PEAKO PACCMAaTPUBAET BOMPOCHI MPUEMIIEMOCTH
OJIHOBPEMEHHO C CYIIECTBOM Jiefa. I[poToKoII e ycTaHaBIMBAET, YTO OJHOBPEMEHHOE Pa3pellIeHUE
CyllecTBa Jeja M BOIPOCOB JIOMYCTUMOCTH JOJDKHO CTaTh NpaBuiioM. OTIeNIbHOE BBICHEHUE
TOJIBKO BOIIPOCOB MIPUEMIIEMOCTH BO3MO>KHO B BHJIE VCKJIFOUEHUSI.
B-ueTBepThIX, U TaKk HAa3bIBAEMBIX JIEJ-KJIOHOB (aHAJOIOB TEM, YTO YXe paHee ObLIM pa3pelieHbl
Cynom) mpenycMaTpUBaeTCsi YCKOPEHHOE pa3OupareibcTBO B KOMHUTETE M3 TpeX cCyled, a He B
nanare B cocraBe ceMu ciyxuteneit ®emuapsl. Kpome TOoro, B HEKOTOPBIX ClAydasiX YUCIO CYJEd B
rajate Ha ONpPENEJICHHBIM IMepuoJ, MOXKeT OBITh YMEHBIIEHO C CeMH [0 IIITH.
B-nsiTeiX, OKyMeHT ykperuisieT cekperapuar Cyaa, B KOTOPBIM BOHIYT JOKJIAJAYMKH W3 4YMCIA
COTPYIAHMKOB ammapara i OKa3aHUs MOMOIIM CyAbAM. DTO JIOJDKHO yCKOpuTh padory Cyna u
MO3BOJIUT CHPABUTHCS C PACTYILIUM MOTOKOM *kanod. Kpome toro, IlpoTokon yrounser mpoueaypbl
KOHTPOJISI UCTIOJIHEHHUS CY/IEOHBIX PEILIeHU.

B-miecThix, MexayHapoAHbIM JoroBop npenoctasisier Cyay mpaBo, B cllydae
HEOOXOAMMOCTH, MPOBOAUTH pacciieoBaHue, sl 3(PPEKTUBHOIO BHINOIHEHUS KOTOPOTO CTOPOHbI
00s13aHbI CO3/1aTh BCe HEOOXOUMBbIE YCIOBUSI.

N naxonen, [IpoTOKOJ ycTaHaBIMBAET HOBBIE IIPaBUJIA HAXOXKICHUS CYIbU B JIOJDKHOCTH -
€IMHBIM CPOK B JIEBSTH JIeT Oe3 npaBa nepen3dpanust. CerogHs OQUH U TOT K€ CyAbs MOXKET ObITh
NpeICTaBIeH K W30paHHI0 CBOEH CTpaHOW Ha HECKOJBKO CPOKOB MO IIECTh JIET KaK[IbIM.
Kazanoce Obl, Bce IOpUAMYECKUE aKIICHTHI paccTaBlieHbl M 0003HaYeHHbIe B [IpoToKOEe mepemMeHbl
HY)KHO OCyIecTBIsATh. HO Takol ONTUMUCTUYECKUN BBIBOJ MOKHO CHIE€NIaTh, K COKAJICHUIO, TOJIBKO
Ha TIEpBBII MOBEPXHOCTHBIN B3risiA. Ha camom nmene BTopas pedopma, moxoxe, yxe ono3gana. 1 ne
HayaB ee, cjenyeT HapalOaThIBaTh TPETHIO KOHIEMIUIO CyneOHbIX mpeoOpasoBanuii. I[Ipobiema
oKazaiach B TOM, 4TO 3a rojel parudukamuu [Iporokona HeratuBHble siBieHust ais 3toro Cyna
tosibko HapacTtamu. Kak ormedaer A.W. Kosnep, "EBponelickuii CyJ 3aXJE€CTHYJ AEBITHIA Ball
xano0": Ha Hauyano 2010 r. HepacCMOTpEHHBIX MeTUlui ckomwiock yxke 120 Teic. Tombko u3
Poccuiickoit denepanuu xommdectBo xanod B 2009 r. yBenmmumioch Ha 15%. B omHO Bpems
npeacenarens ECIIY P. Pusznane, BUAMMO, BbICKa3al MpPOpoUYEcKHe ciioBa: "B KakOM-TO cMbIcie
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KonBenmust crtana >xepTBOil cBoero cobctBeHHoro ycrexa"' <I18>. M wu3-3a cBoeil OrpomMHOI
nonynsipHoctu ceituac ECITY He B cocTosHMM pa3pemiaTh Jena B ycTaHOBJICHHble KoHBeHIMEH
pazymuble cpokd. CrpaBeUIMBOCTH Paay HAJ0 3aMETHUTh, YTO Ha MeanuTelbHocTH padboTtsl Cyna
CKazajach JUIMTENbHAs, MOYTH IIECTHJIETHSS, 3a/lepKKa ¢ paTU(QUKAIUeil JoroBopa, B CHIy Yero
HameudaeMmas BTopas peopMa BOBpeMs HE Hadasiach.

IlosToMy BoOBce He ciywaiiHO, yTo l'ocayma mnpu mnpuHaTHM DefepaibHOTO 3aKOHA O
patudukamnuu [Ipotokona N 14 ykaszana Ha HEOOXOAMMOCTh YKPEIUICHHUSI KOHTPOJIBHOTO MEXaHHU3Ma
Konsenmmu u ECITY Ha nepcniektuBy, "BKIItOUas pa3pad0TKy HOBOTO JOTOJIHUTEIBHOTO MPOTOKOJIA
k KonBeHunn wucxoas w3z mnpejjoxkenuit "I'pynmbsl MyapenoB" IO OLIEHKE JI0JTOCPOYHOM
3¢ (HEeKTUBHOCTH KOHTPONBHOTO MexaHu3ma KowBeHiuu". A B npoxnane "I'pynmsl Myzaperos”
coziepKarcd paJuKaibHOTO CBOMCTBA M3MEHEHUS U, B YACTHOCTH, ujed o peopranuzauuu ECITY B
Hekuil Koncrurymonsslit cyn EBpomnbl, umeronuii HoBele nonHoMouunsi. Ero ocHoBHOH ¢yHKunei
JOJDKHO CTaTh HE pPa30MpaTeNbCTBO HWHAMBHUIYaTbHBIX KaloO, a pa3pelieHue Y3JI0BBIX,
(GyHIITaMEHTaIBHBIX MPABOBBIX MPOOJIEM, XapaKTePHBIX U TOCYAapCTB - ydacTHHUKOB KoHBeHIMU.
[MoaBonsa utorn, otmetum, yro ECITY urpaer BecbmMa BaKHYIO pOJib B 3alUTE U MPETBOPEHUM B
XKU3Hb WJICATIOB M TMPUHUMUIOB YBAXKEHHS IpPaB 4YeJIOBEKa M BEpXOBEHCTBa mpaBa. OH uMeeT
OTPOMHOE 3HAuY€HHWE MJIsi MOBBIIICHHUS >PPEKTUBHOCTU CYNEOHBIX CHCTEM EBPOIECUCKHX CTpaH.
HecMoTpst Ha BO3HUKILIME TOJUTUKO-IOPUINUECKUE CIOKHOCTH, €r0 JAESITENbHOCTh HU B KOEH Mepe
HEe yTpaTwia CBoei akTyanbHOCTH. OHa crana eme 0ojee 3HAYMMOW B CBSI3U C MPEACTOSIIAMU
nepeMeHamMu. UX cieayeT nmpoBOAWTH KOHCOJHAUPOBAHHBIMH YCHIIUSIMHU BCEX TOCYIapCTB U Ooiee
OBICTPBIMH TEMIIAMH.

3.0cHoBHbIe 3a1a4u co3aanus EBponeiickoro Cyaa mo npaBam 4yesioBeKa

Ucropust co3ganust EBpomnelickoro cyja mno mpaBaM 4ellOBEKa TECHO CBSI3aHA C MPUHATHEM
KonBenmmu o 3amurte mpaB 4elloBeKa M OCHOBHBIX CBOOOJ (M3BECTHasl Takke Kak EBpomneiickas
KOHBEHIIMS 10 TTpaBaM YeJI0BEKa).

4 nosi6pst 1950 roma B Pume necsateio rocynapcrBamu-uneHamu Coserta-EBpomnbl (benbrus,
BenukoOpuranus, ['epmanus, Janus, Ucnanaus, Uramus, JlrokcemOypr, Hunepnanasr, Hopserus,
®pannus) 6bi1a mpuHaTa KOHBEHIMS 0 3a1KTe MpaB YeJI0BeKa U OCHOBHBIX CBOOO/I.

21 suBaps 1959 roga B nensix oGecnieueHust cooOmoieHus 00s3arenseTB o KonBeHMu Obl
co3gan EBpomeiickuii cyn 1O mpaBaM 4YeslOBEKa IS PAcCMOTPEHHS JKajlod O HapyIICHHSIX
Konsenuuu.

Vikacel 1 3BepcTBa BTOpoi MUpOBON BOWHBI MPUBEIIO K LIKBANTY JAEIATEIbHOCTH, KaXaas U3
KOTOPBIX HMEJ IIeJIbI0 NPEJOTBpAIllEHUs] IOBTOPEHUS TaKUX COOBITUH, KaKk C IOMOUIbIO
CHCTEMBI 3alllUThl OCHOBHBIX IIPAaB YEJOBEKa, TaK M TECHOro mnosutudyeckoro Coroza Mexay
rocyJapcTBaMu.

B nauvane Oba mpunsTa BeeoOmas neknapaiys mpaB 4esoBeKa, pa3padOTaHHas B paMKax
Opranmzanun O6bennuennsix Hanwmii Ha ['enepanbHoit Accambneeit Oprannzanmu OO0beIMHEHHbBIX
Hanuit B 1948 romy. D10 ObIIO, OJHAKO, 32 HECKOJBKO JIET, MPEXKIE YeM JaKe OrpaHHYEHHBIN
NepeyeHb OCHOBHBIX IPaB, COACPIKALINICS B HEW, MpruoOpes 00sM3aTeNbHYIO IOPUIUUECKYIO CHITy U
KOHTPOJBbHBIN MexaHu3Mm.

OpHoll W3 BaKHEWIIMX WHUIMATHB B CBS3M C OTUM OBUIO TPUHATOE MPEIIOKECHUE
«EBponeiickoro amwkeHus» Ha "cbe3nie EBpomnnl”, cocTtosiBierocst B ['aare B mae 1948 rona, xoraa
psia mpeaiocKeHUi ObUTH CBSI3aHHBI ¢ co3aanueM EBporneiickoro cyaa no npasam denoseka (ECITY)
C TIOJITHOMOYHSIMH 110 KOHTPOJIIO YBaYKEHHSI TOCYIapCTBAMH IIPAB YEJIOBEKA U OCHOBHBIX CBOOOI.

Unero co3zpanus EBponeiickoro cyaa npecienobano «EBpomneiickoe ABMKEHHE» HA CHE3/E B
Bproccene. B deBpane 1949 rona komurer J[BHyKEHHUS MOArOTOBHII MEPBBIA MPOEKT EBporeiickoit
KonBeHMy nmo mpaBaM 4esioBeKa. JTOT MPOEKT MpPeaycMaTpUBAJl TapaHTUU IS MOPSAKA JAECATH
npaB U cBoOOX M co3xganue EBpomeiickoro cyna mo mnpaBam uenoBeka (ECIIY), xoTopsrii, mocne
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¢unbTpalM KOMHUCCHEH, Kak MpeArosaraioch, OyJeT OTMEHSITh PELIeHUs U YCTaHaBIUBATh, UTO
SIBHO HECOBMECTHMO C 3aIlMIIAEMbIMH ITpaBaMH.

Ha munnomartnyeckoit koHpepenmun B Jlonmaone 5 mas 1949 roga Obut moamucan YcraB
CoBera EBpomnbl AecsaThio rocynapcTBaMu. DTOT MEXKIYHApOIHBIM aKT MPOBO3IJIACHU <GAIIUTY U
pa3BUTHE MpaB YeJIOBEKa M OCHOBHBIX CBOOO» B KauecTBe 07HOM u3 1enelr Coera EBporbl.

[Ipoexkr KonBeHuuu o0 3ammTe mpaB uYeIOBEKa M OCHOBHBIX CB00OOJ ObUI INpeacTaBieH
«EBponeiickum JiBrxkeHueM» B utoHe 1949 rona Komurery MUHHUCTPOB, a 3aTeM KoHCynbTaTUBHOM
accamoOuien (nanee umenyemas Ilapmamentckas Accamb6mes) Cosera EBporibr.

Accam0res mpoBesa cBoro nepByro ceccuto B CtpacOypre ¢ 10 aBrycra mo 8 centsaops 1949
roja.

CyuiecTBoBaia 3HaUUTENbHASL ONIIO3UIUS CO CTOPOHBI TOCYIAPCTB O BKIIFOUEHUHU B MIOBECTKY
IHS AccaM0lien 3alIMTHBIX AJIEMEHTOB W Pa3BUTHS IPAaB 4YEJIOBEKA W OCHOBHBIX CBOOOJ Ha TOM
OCHOBAHHMH, YTO 3TOT BOMPOC Yyxe paccMarpuBaercs B pamkax Opranmzanuu OObeIMHEHHBIX
Hanwmii.

Tem He MeHee, Bompoc ObLI OOCYXIEH W, MOCJE Mpe3eHTaluu npoekra "EBponeiickoro
JlBmxenust", oH ObLT oTHpaBiieH oOpaTHO B [IpaBoBoit KomuteT accambiien.

IOpuanueckuii KOMHTET Hayan ¢ TEPEYHCICHHs IpaB, KOTOpPbIEe OBLIM BKJIIOYEHBI B
KOHBEHIIMIO, WCIONB3ysd sl 3ToM 1enmn Bceeobmryro aexnmapanuto. OH  Takke NpeaBUACI
KOJUIGKTUBHYIO TapaHTUIO B BHUAE MEXaHHW3Ma C MPUMEHEHHEM TMpPOLEAYyp PacCMOTPEHHUS
MEXTOCYAaPCTBEHHBIX M HHIUBUIYATBHBIX JKAI00 B CyJIE, a TAK)KE KOMUCCHUIO C MTOJTHOMOYHSMH T10
paccieIoBaHuIO0 U MPUMEHEHUEM COTJIACUTENIbHBIX MPOLIEAYD.

[Ipoekt xomwurTera ObLT MpHHAT, a 3aTeM, 5 HOA0ps 1949 roma, mpencraBien Komwurery
MUHHUCTPOB.

Hecmotpst Ha BO3pakeHus co cTOpoHbl Accambien, KomMuTeT MHHHUCTPOB TOCTaHOBHI
nepearb npoekT KoMuTery sKcnepToB /Ui pacCMOTPEHUSI B IIOJIHOM 00beMe.

OKcnepTsl (HEKOTOPBIE U3 KOTOPBIX BIIOCIEACTBUM OBbLIN CPEM MEPBBIX YJICHOB KOMUCCHH U
cynei EBpormeiickoro cyna) Bctpetunuch B heBpaine u mapte 1950 roga. HecMoTpst Ha T0, 4TO OBLIO
petieHo, yTo KoHBeHIMs J0KHA ObITh MOJATrOTOBIEHA, BOSHUKIIM PAa3HOIIACHs] OTHOCUTEIBHO TOTO,
KaK rapaHTUPOBaHHBIE NPaBa JOJDKHBI OBITH C(HOPMYIUPOBAHBI, HEKOTOPBIE SKCIEPTHI TOBOPUIH O
IIPOCTOM CIHCKE IpaB, Ipyrue O TOUYHOM ONpE/esIEHUE MPaB U UX BO3MOXXHOM OTPAHUYCHHH.

[ToaTomy OBUIM MOArOTOBIIEHBI AJbTEPHATUBHBIE MPOEKTH! Ui KomHuTeTa MUHUCTPOB IO
ATOMY BOIIPOCY M, KPOME TOr0, He OBLIO COTJIacUsi O TOM, JOJDKEH JM ObITh co3naH EBporenckuil
cyn no npaBaM venoBeka (ECITY, CtpacOyprckuii cy), CUMTanoCch 3TO BOMPOC, KOTOPHIH TpeOyeT
MOJIUTUYECKOTO PEIICHUSI.

Pasmbitiisisi o coznanuu EBpomneiickoro cyna mo mpaBaMm yesnoBeka, KoMuTeT MUHUCTPOB
pemni nepenaTh BeCh BONpOC Ha paccMoTpeHue Ha KoHdepeHuuu cTapmmx JOKHOCTHBIX JIMIL,
KoTopas coctosiack B utoHe 1950 ropa.

CuoBa MHeHus pazaenwnnch. Opannus, Wrtanus, bensrus u Mpnanauu BbICKa3aauch B
noJib3y co3aanusi EBpomneiickoro cyna, B To BpeMs kak Hunepnanasi, Benukobpurtanus, Hopserus,
[Benust, 'pennst u Typuust ObuM TPOTHB 3TOTO MpenoxeHus. He Obuto cormacus 0 KOHKPETHOU
poim KoMuccud. bbuin Takke Bompochl 0 poian Komurera MuHUCTpOB. bbUIo mpemnoxeHue o
BO3JIO’)KEHUH HA HETO MOJHOMOYMA MO ONPEAETICHUIO MPEANoaraéMblX HapyIIEHUI IpaB YesloBeKa,
0 CYIIECTBY Peub, TAKMM 00pa3oM, I1Ia O CyeOHBIX (YHKIUIX.

B xoneuHoM cuete, Ha KOH(EpPEHIMH HE yJAIOCh NPUHATH OJWH MPOEKT, OCHOBAHHBIM HA
MHeHHe OonpmrHCTBA. OAHAKO OBUT JOCTUTHYT KOMIIPOMHUCC MO MPEAJIONKEHHIO O CO3JAaHUU
EBpomneiickoro cyna mo mpaBam uenoBeka (ECIIH) - Obuio mosjoxeHue, 4to poiib EBpormerickoro
CyJa 1o mpaBaM 4eJIOBeKa OYAET ONMIIMOHAIBHOM - TO €CTh, TOCYAapCTBA OYAYT UMETh BO3MOKHOCTD
CBOOOIHO BBHIOMpATh MPUHUMATh WM HE IPUHUMATH €r0 IOPUCIUKIIUIO.
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PaboTa konpepennun Obuta paccMoTpeHa Komurerom MUHHUCTpPOB B Hadalne aBrycta 1950
rojia, ocyie Toro, Kak OH MPOBEJ KOHCYJIbTAIIUU IOPUINYECKOr0 KOMUTETa AccamOeH.

7 aBrycta KoMHTET MUHUCTPOB IOCTAHOBWJI MPHUHSITH MPOEKT C PSJOM HU3MEHEHUW H
HarpaBuTh €ro B AccambOiero Ha 3akimoueHue. MiMeHHo Ha 3Toi ctajuu, ObUIO BBEICHO NMPAaBO HA
nojaavy >kajgo0sl B EBpomeiickuii cyq mo mpaBaM 4YeJoBEKa, COIIACHO KOTOPOMY YEJIOBEK MOXKET
YTBEpXJaTh O HapylIEHMH TapaHTUPOBAHHBIX IIPaB, KOTOPOE BIPOYEM, JIOJDKHO OBITh
HeoO0s3aTeIbHBIM B TOM, YTO TaKue *ajJoObl MOTYT OBbITh IPEJICTAaBIEHBI NpeiaraéMble KOMUCCUEH
TOJIBKO B OTHOILLIEHUH I'OCYIapCTB, KOTOPbIE IPUHSIIN 3Ty BO3MOKHOCTb.

25 aBrycta Accambiiesi, BbIpakasi COKaJIeHHUE IO TIOBOJIY Pa3JIMYHBIX W3MEHEHHM, KOTOPbhIE
ObUTM BHECEHBI B TIEPBOHAYAIBHBIN MIPOEKT, Jajia CBOE €UHOIYITHOE MOJIOKHUTEIHHOE 3aKII0UECHUE
Ha NPOEKT. 3aKII0YEHHE CONMPOBOXKAAN PsII MPEAIOKEHUM U TONPABOK, B YACTHOCTH, KACAIOLIUXCS
rapaHTHii HEKOTOPBIX IPaB, KOTOPHIE OBUIM HMCKIIOUEHBI M3 TPOEKTa KOH(EPEHLHMEH CTapIimx
JOJKHOCTHBIX JIHII.

Hust Toro, 4toObl HE 3aIepKuMBaTh BONpPOC, KOMHUTET MHMHHCTPOB peIIMi MepeaaTh
npemiokenuss AccamOiien Ui MpaBKU MPOEKTa OOpaTHO B KOMHUTET JKCIIEPTOB, YTOOBI TEKCT
Kounsenmmu, npunstoit Komurerom MuHHCTpOB 7 aBrycra ObUT OTKPBIT JJ1s1 IOITHUCAHUS.

Taxum obpazom, 4 Hos106pst 1950 rona B Pume, u Bckope nmotom B Ilapmwke, KonBenunu o
3alIUTE TPaB YEJIOBEKAa M OCHOBHBIX CBOOOJ ObUIa MOJNMUCaHA BCEMHU TOCYAapCTBAMH-YJICHAMHU
Cosera EBporbl.

Kousennus Berynuna B cuity 3 ceHtsOpst 1953 roza, BciieACTBHE €€ paTU(UKAIINHN ASCATHIM
rocy1apcTBoM - JIrokceMOyprom.

[TepBoe pemenue mo cymecTBy 0b110 BeiHEceHO EBporeiickuMm cynom B 1961 rony.

[Ipotokon Ne 13 (2002) OTHOCHUTEIBHO OTMEHBI CMEPTHOM Ka3HM TMIPU JIFOOBIX
00CTOSTENbCTBAX.

OTU NPOTOKOJBI OOECHEeUMIN JONOJHUTEIbHbIE MpaBa, W3BECTHBI Kak «DdakynbTaTUBHBIE
IIPOTOKOJIBI» B TOM, YTO TOCYyAapcTBa-ydacTHUKM KOHBEHIMHM MOTYT BBIOMpATh, YTOOBI CTaTh
YYaCTHUKOM BCEX HJIU JII000M U3 HUX.

4.00mmMe 3aMe4yaHusi O KaTajore mnpaB M cB00OJ, rapaHTupoBaHHbIX EBponeiickoii
KOHBEHLMeEH 0 3a11MTe NPaB YeJ10BeKa U OCHOBHBIX ¢cB00ox 1950 roga

Ilpunsitass B mepBoHaualbHOM penakiu KOHBEHIMsS rapaHTHpoBaja MPaBO Ha KU3Hb,
3alpeT NBITOK U OeCYeIOBEUHOr0 WM YHWXKAIOIIEro JOCTOMHCTBO OOpAallleHHsl WM HaKa3aHus,
3amper pabcTBa W TMPUHYIUTEIHHOTO TpyAa, MPaBO Ha CBOOOAY W 0OE€30MacHOCTh, MPaBO Ha
CIpaBeUIMBOE CyJIeOHOE pa3doMpaTeNbCTBO, HaKa3aHHE HCKIIOUUTEIBHO HAa OCHOBAaHUHU 3aKOHA,
MpaBO Ha yBa)KCHHE YACTHOW U CEMEMHOMW >KWU3HH, CBOOOIY MBICIH, COBECTH M PEJIUTHHU, CBOOOTY
BBIPOKEHUS MHEHUS, CBOOOYy COOpaHMU M acCOIMAIlMii, IpaBO Ha BCTYIUICHHE B Opak, MpaBo Ha
3¢ (deKTUBHOE CPEICTBO NMPABOBOM 3aIIUTHI, @ TAKXKE 3aMPET JUCKPUMHUHAIUH.

Ena KonBeHuuss Oblla TOJIBKO IOANKCAHA, OTKPBUIMCH IEPEroBOpbl, Ha 3TOT pa3 B
OTHOIIEHUH TE€X IIpaB, KOTOpble OBUIM OOBEKTOM OSHEPruyHbBIX nebatoB B I[lapmameHTckon
Accambnien ¥ ObUIM UCKJIIOYEHBI M3 TEPBOHAYAIBHOTO TEKCTa - TO €CTh, MPAaBO COOCTBEHHOCTH,
paBo Ha 00pa30BaHUE U MPABO HA CBOOOIHBIE BBIOOPHI. JIpyroift KOMUTET SKCIIEPTOB OBLIT HACTPOCH
Ha MPOEKT JIOTIOJTHUTEIBHOTO MPOTOKOIAa K KOHBEHIIMM 10 3TUM IyHKTaM. bbutn 0coOble TpyIHOCTH
CO CcTaThell 0 MpaBe COOCTBEHHOCTH, B YACTHOCTH 10 BOMPOCY O BO3MEUICHUH JJIsl SKCIIPOIPHUALIUH.
Tem He mMeHee, TEeKCT ObuT yTBepxkaeH KoMuteToM MUHUCTpOB B aBrycte 1951 roga u moammcas,
nociie KOHCynbpTaruii ¢ AccamOneeli, Bcemu rocynapcrBamu-uienamu Coseta EBpomer 20 mapra
1952 rona.

[Tocne 3TOTO0, M C UHTEPBAIOM HA MPOTHKEHUM HECKOJIBKUX JIET, Jajee ObLIM pa3padoTaHbI
[TpoTokomsl asist o0ecTieueHus rapaHTUil TOTIOJTHUTEIBHBIX MIPaB:
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[Ipotokon No 4 (1963), kacaromuecsi 3alpelieHUs TIOPEMHOTO 3aKJIIOUEHHUs 3a JOJTH,
cBOOOly MepEeABIKEHUS, 3alPEIICHHE BBICBUIKM IPa)</1aH U 3alpelleHue KOJIJIEKTUBHON BBICBUIKH
HMHOCTPAHIIEB;

[Tpotokon Ne 6 (1983), kacarommecss OTMEHBI CMEPTHOM Ka3HU;

[Ipotokon Ne 7 (1984) mpoueccyanbHble TapaHTHHM, KAacCAOIIUMECSs B CIy4ae BBICBUIKH
MHOCTPAHIIEB, MPaBO HA ame/uIAlMI0O MO YrOJOBHBIM JejaM, KOMIIEHCAIlMM 3a HENpaBOMEpPHOE
OCY)KJI€HHE, IPABO HE OBITh CyTUMBIM HJIM HAKA3aHHBIM JIBAX/Ibl U PABEHCTBOM MEXIY CYIPYraMH;

IIpotokon Ne 12 (2000) mnpemycMaTpuBarOmMi 3amnpeT OOIIeH JAUCKPUMHHAIIMH
(IucKkpUMHHALIKS yKe OblIa 3ampelieHa B OTHOIIEHUH MpaB, TrapaHTUPOBaHHBIX KoHBeHLIMEH).

3a otu roabl OblM TpuHATBI TpoToKoibl (Ne Ne 3, 5, 8-11, 14 u 14-6mc), koTopsie
MpeaycCMaTpUBaIl H3MEHEHHMS HEKOTOPBIX aCHEKTOB MPOUEAYpPhl KOHTPOJIBHOTO MEXaHU3Ma -
nestenbHOCTH EBponeiickoil koMHuccHM MO MpaBaM 4denoBeka UM EBpomeiickoro cyna mo mpaBam
YeJI0BEKa.

YtoObI TaKOH MPOTOKOJ BCTYIHII B CHIIY HEOOXOAUMO OBLIIO, YTOOBI OH OBLIT paTU(PHUIIMPOBAH
BCEMH TrocynapcTBaMu-ydyacTHukamu KonBenuuu. B pesynbrare, 4acTo MpoXoauiio HECKOIBKO JIET,
MPEXK/IC YEM U3MEHEHUS BCTYNAJIM B CUITY.

Uckmouennem wu3 oOmero mnpaBwia Obur  IIportokon Ne 9, xkacaromieiics mpaBa
WHIMBH]IyaJIbHOTO 3asIBUTEIIS MOAATH KanoOy B EBpomeiickuii cy Mo mpaBam 4eaoBeka. XOTs 3TOT
MPOTOKOJ M3MEHWI NPOLEAYPY, @ HE JOMOJIHWI CHMCOK OCHOBHBIX IPaB, OH BCTYNWJI B CHUJIYy IO
WCTCUCHUH JECATU paTU(PUKAMOHHBIX rpaMoT. [IpoTokon Ne 11 uMen ocoOyro BaXKHOCTH B TOM,
YTO OH BBEJ €JUHBINA NOCTOSHHO AeicTBYIomU CyJ ¢ 0053aTeIbHOMN IOPUCTUKIINEH.

Hakonen, npotokon Ne 2, Hauumnas ¢ 1963 roma, mpenocraBun EBpomnelickoMy cyay 1o
MpaBaM 4eJIOBEKA NMPABO BBIHOCUTH KOHCYJIbTATUBHbBIE 3aKIIFOUECHHS.

[Ipupona KonpeHuuu o 3amuTe npas 4€I0BeKa U OCHOBHBIX CBOOO]T

Uuras mnepeyeHb MpaB, H3I0KEHHBIX B KOHBEHIIMM - HE OTKpBIBAaCUIb HHUYETO
[IOPA3UTENIBHOTO - OHAa COAEPKHUT TO, YTO YaCTO CUUTAETCS OCHOBHBIMM IIpaBaMM YeJIOBEKa.
WNunoBanuert KonBeHmu (M 3TO YHUKAJIBbHBIA MpUMeEp) ObLIO TO, YTO OHA CO3/aJl MEXaHU3M JJIs
KOJIJIEKTUBHOTO OCYILECTBJICHUSI TapaHTUI cojiepkaiuxcs B Heil. in 01HO TOCyIapcTBO MOXKET
BO30YIUTH JI€J0 O MPEANoiaraeMoM HapylleHUH APYTUM TocyaapcTBOM-ydyacTHUKOM KoHBeHuw,
nin (M 37ech JeKaIn elle 00JIbIle MHHOBAIIMHU) JTUII0 MOXKET T0JIaTh JKaJlo0y, YTBEP)Kasi, YTO OHO
SIBJISIETCA KEpTBOM HapyieHuil. HecMmoTpsi Ha 310, aBTOpbl KOHBEHIMH, BO3MOKHO, MPHUJIABAIU
ocoboe 3HaYeHHe K MEepPBOM M3 3TUX AIbTEPHATHB, OJHAKO UHCIIO MEXIOCYJapCTBEHHBIX CIy4aeB
0Ka3aJI0Ch MaJIbIM.

NHnuBuyanbHple KaJIOObl OKa3aJMCh OCHOBOW ISl JCSITEIIBHOCTH YUPEXKICHUU B
CrtpacOypre u JeTaM B OCHOBY Pa3BUTHS OOIIMPHON TMpakTUKH EBporelickoro cyaa mo npaBaM
YeJioBeKa.

CocraBrieHue chnucka IpaB, rapaHTUpoBaHHbIX KoOHBeHIMEW O0Ka3aaoch OTHOCHTEIBHO
MPOCTOM 3a/aueit — CIIMCOK, B KOHIIE KOHIIOB, B3SThIi W3 Beeolmiel nexmapaiuu, - HO TO K€ caMoe
HeJb3sl CKa3aTh O CO3/IaHUU KOHTPOJbHOr0 MexaHnuaMa — EBponeiickoit Komuccuu u EBponeiickuii
cyJla o IpaBaM YeJoBeKa.

CyuiecTBOBaIO 3HAYUTEIBHOE CONMPOTUBJIEHHE CO CTOPOHBI T€X, KTO BHUJIEN CO3JAAHHE ITHX
OpPraHOB, HU HEOOXOIWUMBIM, HH >KEJNATeNbHbIM, M 00 53TOM CBHUIECTEIBCTBYIOT MaTepUAIbI
MPaBUTEIbCTBEHHBIX SKCIIEPTOB, KOTOPHIE MPUILLIU K BBIBOAY, IyTEM KOMIIPOMKCCOB, YTO IIPaBO HA
WHAMBHIyaJIbHYIO Kalio0y M IOPUCIUKIMI0 EBpomelickoro cyna mo mpaBaM 4YejoBeKa MOJIekKaln
JIOTIOJTHUTENILHOM JAEKIapaluu.

S5.XapakTepucTHKa CHCTEMbI NPaB YeJOBEKa, YCTAHOBJICHHOH EBpomeiickoil KOHBEHUHMEH 0
3alIMTe MPaB 4YeJ0BeKa M OCHOBHBIX ¢B000A 1950 r. M J0NOJHUTEIBLHBIMU NMPOTOKOJIAMH K
Heil
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Xotsa ceroansi B EBporne 3amuroi npaB deliOBEKa HAa PETHMOHAILHOM YPOBHE 3aHUMAIOTCS
camble pa3Hble MHCTUTYTHI, BKIto4as EBpomeiickoe CoobmectBo (EBponeiickuit Coro3) u
Opranmzanuio no Oe3zomacHoct U coTpyanuuectBy B EBpore (OBCE), — korma roBopst o0
“eBpOoIencKoil cucTeMe 3alluThl IpaB YeloBeKa’, MO-MPEXHEMY UMEIOT B BUJly CUCTEMY, KOTOpas
cos3JlaHa u JieicTByeT B pamkax Cosera EBpombl.

CoBer, ocHoBaHHBIM B 1949 r. — mepBas eBporeilickasi OpraHu3aius, CO3JaHHAs TOCIe
oxoH4yaHus Il MupoBoii BOWHBI, — CBOUMHU HAEHHBIMHU M TMOJIUTHYECKUMH KOPHSIMHU YXOJUT B
CompotuBiienne u B O0OppOy NPOTHMB HaAlU3Ma W (Qamm3ma: Hesb3sl ObUIO JTOMYCTUTh, YTOOBI
MPUHECEHHBIC UMM Y>Kachl U MPECTYIUIEHUs MOBTOPWINCH. “Boibine Hukorga!” — ObUIO JIEBU30M
MTMOHEPOB TMOCIEBOCHHOTO E€BPOMENUCKOr0 OO0beIMHEHHsT W OTHOB-ocHOBareneil CoBera EBpombl.
WMy nBurana pemuMocTh MOCTPOUTh HOBYIO 00beAMHEHHYI0 EBpOIy Ha HaJeKHOW OCHOBE OOIIMX
JUISL BCEX LIEHHOCTEH M MPUHLMIIOB: IUTIOPATUMCTUUECKON JEMOKpPAaTUH, BEPXOBEHCTBA MpaBa, MpaB
YeJI0OBEeKa; BOIUIOUICHHEM U XPaHUTENIEM 3TUX (PYHIaMEHTAIbHBIX U B3aUMOCBSI3aHHBIX [ICHHOCTEH U
MIPUHLIUIIOB U MpeaHazHavyeH Obut ctath CoBeT EBponbl. B cOOTBETCTBHU ¢ JOTOBOPOM O CO3/1aHUU
Cosera EBpomnbl, nmognucanHeiM S mas 1949r. B JloHmoHe, yBak€HHWE U CIIEJOBAaHUE 3TUM
LHEHHOCTSIM W TPHUHOMIAM OBUIO W TJABHBIM YCJIOBHEM TIPUHSTHUS KaxJOH CTpaHbl B OTYy
OpraHu3alIMIO, ¥ MIOCTOSIHHOW 00s3aHHOCTHIO BCEX €€ UICHOB.

3a poarue roael CoBer EBpombl co3fgail CUCTEMY 3allUThl IpaB 4YeJIOBEKa, KOTopas,
HECMOTpSI Ha ONpeJIeNiCHHbIE CIIa00CTH M HEIOCTAaTKH, MOXKET CUMUTAThCS HauOoJiee pa3BUTON W3
CYIIECTBYIOIINX MEXIYHApPOIHBIX CTPYKTYp B 0OjacTu mpaB ueioBeka. BooOmie mocieBoeHHas
EBpona nanbliie Apyrux nNpoABUHYJIACh K MHTEPHAIIMOHAIM3ALMU IIpaB 4yesoBeka. EBpore cBoum
MOSIBJICHUEM BO MHOroMm o0sizaHa u BceoOmas [lexnmaparmus mpaB denoBeka — OOMIEMHUPOBOM
JOKyMeHT, nojanucanueiii B 1948 r. Ho He cronbko 3aciyram u ycnexam EBpombl, CKOJIBKO ee
omuOKaM M TMaJeHHUsSM, YYyJOBHIIHBIM MPECTYIUICHUSIM, SBICHHBIM MHUPY NpPH TOTAIUTAPHBIX,
(amMCTCKUX U HAIUCTCKUX PEXUMax, B3phIBY BapBapCTBa, pa3pa3uBLIEMYCsl B CAMOM CepJIe Tak
YBEPEHHOTO B CBOEH IIMBUIIM30BAHHOCTH E€BPOIEMCKOIO0 KOHTMHEHTA. [ OpbKUI OMNBIT Hay4uII
€BpONEHIIEeB, YTO TOCYAapCTBO MOXET OTKa3aTbCs OT CBOEHM poJIM 3alllUTHHKA MpaB 4YeJoBEeKa U
NPEBPATUTbC B HMHCTPYMEHT MOAABJIEHUS M YTHETEHHs, YTO OHO MOXKET OBbIThb HE TOJIBKO
3alIUTHUKOM, HO U MOTHJIBIIMKOM IpaB yesoBeka. CTajio OYeBUAHO, UTO JJIS 3alUTHI 3TUX NpPaB 3a
NeMCTBUAMU TOCYIAPCTB JOKHBI CIEIUTh HE3aBUCUMBbIE MEKyHAPOHbIE OPTraHbl.

Bosnukmias B EBporie npuBepKEHHOCTh K MEXKIYHApOHOM 3all[MTe MpPaB YeJIOBEKa BIIEPBbIE
BoIuioTUIack B EBponetickoii KonBeHiuu o 3ammure mpaB yenoBeka M1 oCHOBHBIX cBoOo (EKIIY),
noanucanHod B Pume 4 HosiOpst 1950 r. [lns ABeHaAmaTv MpaBUTENBCTB, MOJNUCABIINX TOT/AA
KonBennuio, oHa cTasia nepBbIM LIaroM K KOJUIEKTUBHOMY OOECIEUEHHUIO NPaBOBBIMU CAHKLUUSMU
OTIpEJICICHHBIX TIpaB, IMPOBO3TJAIICHHBIX BO BceoOmiedt neknmapamuu mpaB  ueioBeka. U
neiictButenbHo, EKITY Obuta mepBhIM MEXIYHAPOIHBIM JOTOBOPOM, KOTOPBIH TpaHCHOPMUPOBAT
IpoBO3IJIalleHHble BO BceeoOmiell nexnapanuu NpUHIMIBL B 00s3aTeNbCTBA, HMMEIOIINE
IOPUIMYECKYIO CUITY.

Xotrsi EKIIY — moroBop peruoHanbHBIN, OH TBEpAO Oa3upyercs Ha NPHUHIIMIE
YHUBEPCAJIBHOCTU TpaB 4YeJoBEKa; Ledb KOHBEHLIMM — HE rapaHTUpPOBaTh MPAB €BPOIEHLEB, HO
YUPEAUTh €BPOTEUCKYI0 PErHOHAIBHYIO CUCTEMY ISl 3aluThl BceoOmux mpas. Kak rmacurt cr.l,
“BpICOKHE TOTOBapUBAIONIUECS CTOPOHBI OOECTICUMBAIOT KAXKIOMY YEJIOBEKY, HAXOAAIIEMYCs MO
UX IOPUCIUKIMEH, MpaBa W CBOOOBI’, OXpaHsAeMble KOHBEHIMEH. 3HaMEHATENIbHO, YTO HEMAaJo
WHAMBHIyaJIbHBIX JKAI00 MOCTYyHAaeT OT JIMI, HE SBISIONIMXCS TPaKIaHAMU TOCYIapCTB-CTOPOH
KonBenuuu. OHu Takke UIIYT, ¥ yacTo noiyyarot 3amuty EKITY u ee KOHTpOIbHBIX MEXAHU3MOB.

Cama (opmynupoBka npeamOyibl k EKITY noka3eiBaet, 4to aBTOpsl KOHBEHIINH OTHIOAD HE
BUJIEJIM B HEH MOCIEJHEr0 M OKOHYATEIBHOTO CJIOBA B JIEJ€ 3allUTHI MpaB 4yesoBeka. [lepedeHn
npas, NpUBOAUMBINA B KOHBEHIIMN, — OTKPBITHII CIIUCOK, U B TEUEHWE MHOTHUX JIET OH PACLIUPSICS
Oyarogapsi IPUHSATUIO HECKOJIBKHMX JIOMOJIHUTENBHBIX MPOTOKOJIOB. 31eck moaxoa Cosera EBporibt
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Bcerzia ObUT U J0JKEH OCTaBaThCsl IMHAMUYHBIM B COOTBETCTBHUHM €O CT.1 ero YcraBa, rjie TOBOPUTCS
0 “moayep kaHuu 1 0oJiee MOJIHOM peau3alluy MpaB YeJIOBEKa U OCHOBHBIX CBOOOT .

EKIIY rapantupyer TIaBHBIM 00pa3oM, HO HE HCKJIIOYHUTEIBHO, INpaBa TPaxIaHCKUE WU
nonutuyeckue. Tak, B CBOEM IIMPOKO HM3BECTHOM pElIeHUU 1o Jeny Diipu EBponelckuit cyn no
IIpaBaM 4eJI0BeKa IIPOBO3IIIACUIL, YTO He rapantupyembsle KoHBEHIMEN TpaBa HE OTAEIEHBI OT IpaB
COLIMAJIbHBIX U KOHOMMYECKUX HUKAKHMMH BOJOHEIPOHHUIIAEMBIMH ITepeOOpKaMHU.

Cnemuduueckass ponab EKIIY omnpenensiercs HeE TOABKO IIUPOKUM CIEKTPOM IIpaB,
MOJIB3YIOIIMXCS €€ 3allUTOM, HO M, IVIaBHOE, TEM HaJHAUMOHAJIBHBIM MEXaHU3MOM KOHTPOJI,
KOTOpBIM OHa ydpeausia JUisl paccielOBaHUS CIIyd4acB HApyIICHHs IPAB YE€JIOBEKAa, BO3MEILCHHUS
NPUYUHEHHOTO yliepba u olecnedeHus coOMoaeHuss HamaraeMbix KoOHBEHIMEW 00s3aTeNbCTB.
D¢ PEeKTUBHOCTh CYIIECTBYIOMIETO MEXaHM3Ma 3allUThl TIOCTOSHHO IOJIBEPraeTcsl OIEHKE, YTOOBI,
MOCTOSIHHO COBEPIIEHCTBYS ACHCTBYIOIIME MPOLIENYpPbI, YKPEIUIATh rapantupyemyro KoHBeHimein
3aIUTY MpaB.

Pasymeercs, KonBeHuuss 1 ee MexaHM3M HHM B KOEW Mepe HE NpeIHa3Hau€Hbl Ui TOro,
9TOOBI 3aMEHUTH COOOW HAllMOHAJBLHBIE CUCTEMBI 3alIMTHI NpaB yesnoBeka. OHU CKOopee NMpHU3BaHbI
MOJIKPENUTH JTOTIOTHUTEIBHBIMU MEXKTyHAPOJHBIMU TapaHTHSIMH COOJIIOJICHHE B KaXI0H M3 CTpaH
MpaBa Ha yJOBJIETBOPEHHE MMPETCH3MIA U Ha BO3MEIICHHE yiepoa.

3a Oonee yeM YETHIPE NECATHIICTHS, MPOIICANINE C MOMEHTa €€ BCTYIUICHHS B CHIy B
1953 r., EKIIY, HecMoTpst Ha psAll CBOMX CIa0OCTel, pa3BUBaNIach M MPEBpATHIIACh B €Ba JH HE
camblii CHIBHBIA M 3()PEeKTHBHBIN JOTOBOp, NEHCTBYIOIMH B 00JacTH MpaB uenoBeka. Ha
OPOTSHKEHUM MHOTHX JIET HMCTOYHUKOM ero 3(PQeKTHBHOCTH Oblla MOJUTHYECKAsT PEIIMMOCTh
roCy1apCTB-CTOPOH, MX OTHOCHUTENIbHAs OJHOPOJAHOCTh U MPUBEPKEHHOCTh €IUHON CcHUCTEME
LIEHHOCTEM.

['maBHBIA KpUTEpHil, IO KOTOPOMY MOKHO HM3MEPSATH YCHEUIHOCTh CUCTEMBbI 3alllUTHI MpPaB
YeJoBeKa, — ee CrocoOHOCTh Ha jene nomorats JitoaaM. Cuctema EKITY no cux mop, 6e3yciioBHO,
oTBeyasa 3TOMY KpuTeputo. OHa IM03BOJIWIA YPEeryjlupoBaTh HE TOJIBKO MHOXECTBO
WHAUBUIyaJIbHBIX CUTYallUH, HO M HEMaJl0 CUTYyalui oOLIuX, JOOUTHCS HCIPABJICHUS 3aKOHOB U
npoueayp, nporuBopedamux TpeboBaHusM KouBenmuu. OHa npenoTBpamiaeT M HUCIPaBIIsSET
HapyleHUsl MpaB 4YesJoBeKa. MHOroe MOXHO IOHSThb, IPOCTO B3IVIAHYB, KTO € INPUXOIUT B
cynebusie yupexaenust CtpacOypra B mouckax crpaBeiiBocTH. OUeHb MHOTHE W3 MCTIIOB —
OeHSAKM, HEUMYILHE, MPEACTABIIONINE caMble YS3BUMbBIE TPYIIIBI U MOITOMY OOJIBIIE JPYTUX
Hy)KJIawmuyecs B 3ammure ux ¢yHmaamentanbHbix npaB. Cucrema EKIIY — 310 He pockomns miis
0orarbIX: HUKAaKHE€ SKOHOMHUYECKHE M (PMHAHCOBBIE NMPEMSATCTBUA HE MOTYT IOMENIATh YEJIOBEKY
oOpatuthcs B yupexaeHnuss Coseta EBpoIibl, OCKOIBKY IOpUIMUECKasi TOMOIIb IIPEIOCTABISETCS 3a
cuer Oroxera CoBera.

Kak co Bceil ompexaeneHHoctbio 3asBuin EBpomnelickas komuccuss u Cya 1o mnpaBam
yenoBeka, EKITY mpeBpaTiiach B KOHCTUTYIIMOHHBIM HMHCTPYMEHT €BPOIEHCKOr0 OOIIECTBEHHOTO
nopsifka. l'oBopst cioBamMu TOKOMHOro mpesujieHTa EBponelickoro cyna PynBa Procpans,
EBpomnelickuii cyn mnpeBpaTwics B “KBa3M-KOHCTUTYUMOHHBIM cyn nisi  Bced EBpomnsr”.
[Ipeuenentnoe mpaBo Cyma B CrtpacOypre TiyOOKO, JOJTOCPOYHO M B BBICHICH CTENEHU
0JIarOTBOPHO TOBJIMSJIO HA 3aKOHOAATENBHYIO CHUCTEMY U COCTOSHHE COIMAILHOW pPEaNbHOCTH B
ctpanax-uneHax. I Cyn, u Komuccust monb3yroTcsi BHICOKMUM aBTOPUTETOM M BiacThio. M xotd
TJIaBHAs OTBETCTBEHHOCTH 3a npumeHeHne EKIIY nexuT Ha HaMOHANBHBIX CyNEOHBIX OpraHax U
opranax Biactu, Komuccus u Cya npeBpaTWiIMCh B NPU3HAHHBIX “XpAaHUTENEH U pacropsiauTeNei
noroBopa”. Mexay cTpacOyprcKUMH YUPEKICHUSIMH W HAllMOHAJIBHBIMU CYIACOHBIMH OpraHaMu
MOJIEP>KUBAETCS TIOJOTBOPHBINA UAJIOT, TAK YTO NPELEIEHTHOE MPAaBO KAXKIOr0 U3 HallMOHAIBbHBIX
cynoB u B EBpomneiickoro cyna oboramaeT Bce OCTalIbHbIE U CaMO 000TalaeTcs 3a UX CUET.

U Bce xe, xors EKIIY, no ciaoBam Toro sxe PynBa Procnans, “npeBparuiiack B HE 3HAIOIIYIO
paBHBIX MO PGEKTUBHOCTH PETUOHAIBHYIO CHCTEMY 3aIllUTHI MPaB YeJIOBeKa’, — HET OCHOBAHUU

18



JUIL CaMOY/OBJIETBOPEHHOCTH, CAMOBOCXBAJIEHUSI M, TeM OoJjiee, KaKUX-TO caMo3akjIuMHaHuUU. Bce
3TO HE NOMOKET, a MOMEIIAeT Aey 3allUThl IpaB uejaoBeka. Henb3s 3akpbiBaTh I11a3a Ha ci1abocTu
cuctembl EKITY. EcTh Hamexma, 4To NBE CWiIbHEE IPYrHX Opocaromiyecss B TJia3a ciaabocTu:
JUIMTEJIBHOCTh M CJOXHOCTh MpPOLEAYpP U HEAOCTAaTOYHO HE3aBHCUMBIM U “HEJOCTaTOYHO
CyneOHbI” XapakTep BCeW CHUCTEMbl — CO BCTymieHneM B cwiy Ilporokoma 11 Oyayr
npeoiosieHbl. Ho npyrue ciabocTu He TOIBKO OCTaHYTCS, HO MOTYT €IIe YCYT'YOUThCs B TOM HOBO#
MOJIUTUYECKON peasbHOCTH, B KOTOPOM el mpuaercs (pyHKIMOHUPOBATh B MPEJCTOSIIME TOAbI, U
OyIyT BCce CUIIbHEE pa3beIaTh CUCTEMY. 371€Ch MOKHO YKa3aTh YEThIPE U3 TaKUX (PaKTOPOB.

1. Tam, rae HapyllieHUs] MpaB YeJIOBEKa HOCSIT CUCTEMAaTHYECKUM M MacCOBBIM XapakTep,
cucTeMa, ocHOoBaHHass Ha KOHBEHIMH, OKa3bIBAE€TCS OTHOCHTEIHHO OECCHUIIBHOM, B TO BpeMs Kak
CPABHUTEJIBHO MEJKUM BONPOCAaM WJIU “IOPUIUYECKUM IYCTSYKaM™ opranbl KOHBEHIMHM CKIOHHBI
yACTATh caMo€ JOTOITHOE BHUMaHHE. B 3TOM MOXXHO BHJIETh 4acTh 0OJee HMIMPOKOW MpPOOIEMBI:
HECTIOCOOHOCTH MEXJAYHAPOJHBIX OPraHOB, 3aHMMAIOUIMXCS IIpaBaMH YeJIOBEKa, OBICTPO U
3¢ (EeKTUBHO pearupoBaTh Ha YPE3BbIUYAWHBIC CUTYAIlUU, HA CUCTEMATUYECKUE IPyOble HapyIICHUS
MpaB 4YeJIOBEKa, BKJIOYAIOLIUE MBITKH, MCUE3HOBEHUS JIOAEH, MacCOBbIE Ka3HHU, IMPOU3BOJIbLHBIE
apecThl B MIMPOKUX MacIITadax.

6.Ananmm3 npaktuku EBpomneiickoro Cyaa mo ompeaejieHHbIM KaTeropusiM npaB M cB0O0OI
(mpaBo Ha cB00OAY M JMYHYI0 HENPHKOCHOBEHHOCTh, NIPABO HA CIpaBelIMBOEe Cy/leOHOe
pa30upaTeibCTBO, IPABO HA YBAaKeHHE YACTHOM M ceMeilHOM KM3HU H pyrue).

B mpaBe Cosera EBpombl mpoGiemMaM 4acTHOM J>KM3HHM YAETSETCS CEPhE3HOE BHHMAHUE.
HenocpenctBeHHo 3TUM BompocaMm mnocBsiieHa cT. § KoHBeHIMHM O 3alMTe MpaB 4YelOBEKa U
OCHOBHBIX CB00OJ OT 4 HOs1Opst 1950 1. (manee - Kousenmus 1950 r.), a Takke 3HAYUTETHHOE YUCIIO
pemenuii EBponeiickoii komuccuu mo 3ddexTuBHOCTH TpaBocyauss u Epomeiickoro cyma mo
rpaBaM 4elioBeKa. B eBpoIeckoM Mpele/IEcHTHOM IpaBe MpPaBO HA YBAXKEHUE YaCTHOM >KU3HU
MPU3HAETCS HApsAIy C 3ampeToM TMbBITOK (CT. 3) W MpaBOM Ha CHOpPaBeIMBOE CyneOHOe
paz0uparenbeTBO (CT. 6) OHUM U3 Hambosee BaXKHBIX TpaB, 3akperuieHHbIX B KonBennmu. Tak, 1. 1
ct. 8 KonBenuuu 1950 r. 3akpersisier npaBo Ha YBaKEHUE YACTHOM M CEMEWHOW >KU3HM: KaKJbIN
HMMEET MPaBO Ha YBa)KEHHUE €ro JUYHOW M cCeMEWHOMN JKM3HHU, €0 JKWIMILA U €T0 KOPPECIIOHIECHIIUH.
[Tpu »>tom npumenenne cynamu Konsenrmu 1950 1. HeM30€KHO CBSI3aHO C YSICHEHHEM CMBICIIA U
IIPEABAPUTEIIBLHBIM TOJIKOBAHUEM COJEPIKALIUXCSl B HEW NoJIoKeHWH. Mcexons w3 IpUBEIEHHOIO
nonoxeuus: Konsenuum 1950 1., mpaBo Ha HENPUKOCHOBEHHOCTh YAacCTHOW MKU3HHU CJEAYyeT
paccMaTpuBaTh Kak CJOXHBIM MO COCTaBy INPaBOBOM WMHCTUTYT, COCTOSIIMNA M3 MpaB Julla Ha
HETIPUKOCHOBEHHOCTh YACTHOM XKHW3HH, YBAKEHUE CEMEIHOM KU3HU, HEPUKOCHOBEHHOCTD JKHUIINIIA
Y TallHy TIEPENHCKH, KaXKJ0€ U3 KOTOPHIX TpeOyeT MpaBoBOM oXpaHbl U 3anuThl. Kak ykassiBaer M.
B. barnaii, cojmepkaHve 4acTHOM KU3HHU "COCTaBISIIOT T€ CTOPOHBI JIMYHOM KU3HU 4YeJOBEKa,
KOTOpBIE OH B CHJIy CBOEH CBOOOIBI HE JKEJaeT JeNaTh JOCTOSHHUEM JAPYTHX. ITO CBOCOOpa3HBIi
CYBEPEHUTET JIMYHOCTH, O3HAYAIONIUN HEMPHUKOCHOBEHHOCTh €ro '"cpeapl oOuTaHus". DTO MpaBo
BKJIFOYAeT B CeOsl MIMPOKHM CIEKTp OOIICYETOBEYECKUX IIEHHOCTEH, cojaep)kaHue U creruduka
KOTOPBIX ~ OMPEAEISIOTCS COOTBETCTBYIOIIUMHU cepamMu KU3HENESATEIBHOCTH YeJOBEeKa U
rpaKJaHUHA U 3aKPEIUISIIOTCS COOTBETCTBYIOIIMMU HOPMaMH IpaBa.

B ropunnueckoil nurepaType HENPUKOCHOBEHHOCTh YAaCTHOM JKM3HU, MPABO Ha JIMYHYIO U
CEeMEIHYIO TaillHy WHOT/Ia PAcCCMAaTPHBAIOTCS KakK 4acTh OoJiee IMHUPOKON MPaBOBOW KOHCTPYKIIUH -
JIMYHON HeNpHUKOCHOBEHHOCTH. 110 MHenuto H. I1. JlenemknHoM , TMYHAsT HEMPUKOCHOBEHHOCTH IO
CBOEH CYIIHOCTM O3HA4aeT MPaBOBOM PEXUM, OCHOBY B3aUMOOTHOIICHHH MEXKAY JIMYHOCTBIO U
00IIeCTBOM, TPAKJAHMHOM U TOCYIapCTBOM. DTOT PEXXHUM HCKIIIOUAET HEOOOCHOBAaHHOE CTECHEHHE,
yIleMJICHHE TpaB U CBOOOJ MHIUBUAOB. B kaTeropuu "nmuvHas HEMPUKOCHOBEHHOCTH'" 3aJI0KEH
BAKHEUIINI HMHCTUTYT €CTECTBEHHOTO IIpaBa, COJACPKALIUMN HUACH0 O HEPa3pbIBHOM CBSA3M M
B3aMMOOOYCIIOBIIGHHOCTH OCHOBHBIX NpaB M CBOOOJ: TpaBO HA >KU3Hb, CBOOOAY, JIIMYHYIO W
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CEMEHHYI0 TaliHy, 3allUTy CBOEH 4ecTH, J0Oporo uMeHu u ap. [Ipu 3TOM ciemyeT corjacuThCs ¢
MO3UIIMEN MHOTHX YYEHBIX O TOM, 4YTO "B COBPEMEHHOW POCCHICKOW IOPUINYECKON HayKe WU
3aKOHOJIATENIbCTBE, KAaK W B MEXKJIYHAPOJIHO-NIPABOBBIX JOKYMEHTaxX, OTCYTCTBYIOT €IUHOE
MOHMMaHUE MpaBa Ha HENPUKOCHOBEHHOCTh YAaCTHOM XU3HU U ONpeJesieHHue MOHATHUS 'JacTHas
KU3HB'".

Kak mnpaBuio, B IOpUAMYECKOW JUTEpaType MOHITHE '"dacTHasi KU3HbB' BKIIIOYAET
MaKCHMAJIbHO IIMPOKUWA KPYr OTHOUIEHUH. B CTpYKTypy 3THX OTHOIIEHUH BXOJST CBEJEHUS,
KacarIIrecss He TOJBKO CIY)KEOHOU JESITeIbHOCTH YeJOBeKa, HO W JIMYHBIX CBelneHui. Bompoc
pasriamleHuss TaKUX CBEJACHUN KaX/Iblil pellaeT caMOCTOSITENIbHO, U OHU HE JOJDKHBI MOJJIEKATh
OpsIMOMY TOCYIapCTBEHHOMY KOHTpoJ0. Ha mpakTuke momoOHas HEOINpeNeeHHOCTh OO0BEeKTa
MPaBOOTHOILIEHHUST MOKET IMPUBECTU K €ro MPOHU3BOJIBHOMY TOJIKOBAHHUIO, HEONPABIAHHOMY
OTPaHUYEHUIO WM PACIIUPEHUI0 €ro cMmbicia. Psa uccnenoBareneid JenarOT MOMBITKY ONPEAEIUTh
FOPUUYECKOE COJEPKAHNE OHATHS "yacTHAs KU3HB', aHAIM3UPYS MEXKIYHAPOIHbIE AKThI U pelas
BOIIPOC O TOM, OXBAaThIBA€T JIM YKa3aHHBIII TEPMUH CEMEHHYIO JKHU3Hb, MPEAINOJaraer Ju
HENPUKOCHOBEHHOCTh JKWIHINA, TalHY TMEPENUCKH, BKJIIOYAET JIM B ce0s YeCThb M pEmyTaIuio,
MOCSTaTeNbCTBA Ha KOTOpbIE cuuTaroTcs HeaonyctumbiMu. Kak otmeuaer 1. A. JlanteB, oTBeT Ha
ATOT BOMNPOC JAAaeT NpakThKa. EBpomeiickuii cya Mo mpaBaM 4YeEJOBEKA B CBOMX PELICHUSAX IO
pa3IMYHBIM BOIPOCAaM, OTHOCALIUMCS K CEMEWHOM >KM3HM, KUJIMILY U TaK Ha3bIBA€MOM 4YacTHOM
nHpOpMAIUK, PacCMaTPHUBAJ MOCIEIHHE Mo yrioMm 3peHust cr. 8 Konsenuuu 1950 r., T. e. oTH
BOIIPOCHI €CTh COCTaBHAsl YaCTh YaCTHOM JKU3HU - CAMOCTOSITEJIbHOTO IIpaBa rpak/iaH.

JInst BBISIBIIEHUSI COZIEp KaHMsI ITpaBa Ha YBAaKEHUE YACTHOM KU3HU CYIIECTBEHHOE 3HAUCHHE
WMEET TpakToBKa OCHOBHbIX moHATHH. B KouBenmuu 1950 1. monsatue '"vacTHas >KU3HB'"
obo3HaueHna tepmuHoM '"private life". B pabore E. I'. Tapno 3ToT TepMuH 000O3HAa4aeT HEKOE
KaueCTBO JKU3HU, ONPEEIIEMOE PeabHOM BO3MOKHOCTBIO YEJIOBEKA OCYIIECTBIIATh AaBTOHOMUIO U
cB0OOy B TOM cdepe KU3HU, KOTOpasi MOKET ObITh Ha3BaHa "dacTHOU'", U yMOTPeOIsIETCS TakKe
JUIsl BBIPQYKEHUSI IIPaBa yeJIOBEKa Ha aBTOHOMUIO U CBOOO/y B UaCTHOM JKU3HH, IIPaBa Ha 3alllUTy OT
BTOpPKEHMS B HEE JPYTUX JII0/Ied, OpraHoOB BJIACTH WM KAKUX-JIHOO0 OOIECTBEHHBIX OpraHu3aluil u
rOCyJapCTBEHHBIX HMHCTUTYTOB. JIMIIb caM 4YenoBeK MM B KpalHeM ciydyae 3aKOH M CYII,
COOTBETCTBYIOIIME TPEOOBAaHUSM IIPABOBOTO, JEMOKPATUYECKH OPIaHMW30BAaHHOIO TOCYIAapCTBa,
MOTYT pa3pelIuTh TAKOe BTOp)KEHHE. AHIJIMYAHE U aMEPHUKaHIIbI, TPAIUIMOHHO MO AEP>KUBAIOLINE
UJCI0 TJIACHOCTH NPUMEHHUTENIBHO K TOCYIapCTBEHHON M OOIIECTBEHHOM »XU3HU, BMECTE C TEM
yOEXK/IeHBI, UTO €CTh M JOJDKHA OBITh 0co0ast cepa, JaHHBIE O KOTOPOM YETOBEK BIIPABE HE JIeaTh
OTKPBITBIMU, - €r0 YacTHas XU3Hb <6>. B pemrenun ot 26 mapra 1985 r. mo geny X u Y npoTtus
Hunepnannos EBpomneiickuil cyjl mo mpaBaM 4esOBEKa MPU3HAN, YTO YacTHas >KU3Hb OXBAThIBAET
KaK (M3MUECKYIO0, TAK U MOPAIbHYIO CTOPOHBI KH3HU UHUBHUIA, BKIIIOYAsl CEKCYAIbHYIO )KU3Hb.

Kakx ormermna EBpomedickas komuccuss 1m0 3(O(PEKTUBHOCTH  TpaBOCYIus, IS
MHOTOYHUCIIEHHBIX aHITIOCAaKCOHCKUX U (PAHIIY3CKUX aBTOPOB JAHHOE MPABO - 3TO MPABO JIUIA KUTh
KaK XOueTcs, He omnacasch OIJacKd, OJHAKO OHO HE OrpaHWYMBaeTcs TOJbKO 3TuM. [IpaBo Ha
YBa)KEHHE YaCTHOM YKU3HU BKJIIOYAET B ce0sl M MPaBO HA YCTAHOBJIEHUE U MOJJEpKaHUE OTHOIICHUN
C JPYrHMH JIOABMH, OCOOCHHO B SMOIMOHAIBLHOW cdepe, B LENIX Pa3BUTHA U peau3alliu
COOCTBEHHOH JIMYHOCTH. BriocneacTBuu 3Ta mo3uius Obljia MOATBEpKIeHa U EBponeiickuM cynom
Mo TpaBaM dYeJioBeKa B pemeHur ot 16 nexadbps 1992 r. mo meny Humuth nportus ['epmanuwu,
YCTaHABIUBAIOIIEM, YTO HEJb3sl OrPAaHUYMBATH YACTHYIO JKM3Hb TOJBKO MHTUMHBIM KPYroM, TJie
KQXIBIH MOXET JKUTh TaK, KAK OH XOUYET, U TEM CaMbIM MOJHOCTHIO UCKIIOYATh BHEUTHHA MHDP W3
ATOro Kpyra. ¥YBa)K€HHE YaCTHOM KHU3HU 10 HEKOTOPOH CTENEHU BKIKOYAET U MPaBO yCTAHABIUBATH
Y Pa3BUBATh OTHOIICHUS C APYTUMH JIt0apMU. B pemenuu ot 22 depans 1994 r. no geny byprxapi
npotuB llIBeitapun EBporneiickuii cya mo mpaBaM 4ejaoBeka oOpaTHi BHUMaHUE HA TOT (aKT, 4TO
YacTHasl JKU3Hb PACIpPOCTPAHICTCS M HAa OTHOWICHHUS C APYTMMHU JIOABMH B MPO(ecCHOHATbHOU
obmactu u B chepe OM3HEcCa M HE UCKIIIOYAET IMyOJIUYHO-TIPABOBBIE ACTICKTHI.
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[Io MHEHMI0O HEKOTOpBIX YYEHBIX, IIPABO HA YBA)XXCHHUE JKUJIMILA JAJIEKO HE CIIy4ailHO
coaepxurcst B 4. 1 cr. 8 Konenuuu 1950 r. psiioMm ¢ npaBoM Ha yBa)K€HHE JTUYHOU M CEMEUHOM
KU3HHM, TaiHbl nepenucku. llonsitue '"xunume" 1O CBOEM KOHBEHUIMOHAJIBLHOW TPHUPOJIE
XapakTepuzyercs o0s3aTeNbHBIM MPUCYTCTBHEM B HEM JIMYHOW, CEMEWHOW >KM3HH YeJIOBEKa,
HETIPUKOCHOBEHHOCTh KOTOPOH B MpeJieNiax *KWIHIIA OXpaHseTcs crenuaibHol HopMoit KonBeHnu
1950 r. 06 yBa>keHHU MpaBa HA KUIUIIE. B CBSI3W ¢ 3TUM MMEIOIIASICS B POCCUICKOM IOPUANUECKOM
HayKe TO4YKa 3pEeHUsi O TOM, YTO TOHSATHE ''YacTHas >KU3Hb" paclIpoCTpaHsieTcs W Ha
HMMYILIECTBEHHBIE OTHOLIEHUS, TaK KaK YEJIOBEK BIPABE PACIOPSKATHCA CBOUM HMYIIECTBOM, BCEM C
TEM, YeM OH HEMOCPEJICTBEHHO BJAJIEEeT, T. €. CBOEH COOCTBEHHOCTHIO, B JAHHOM CIIy4yae SIBIISETCS
HETIPUMEHUMOI.

B 510l CcBsA3M 3aciyuBaeT BHUMAHMS LIMTAaTa M3 COBIAJAIOLIErO0 MHEHHS, BBICKa3aHHOIO
cyneeir EBpomneilickoro cyga mo npaBam 4yenoBeka A. Kosinepom mno neny daneeBa mpoTuB
Poccuiickoit @enepanuu (pemenre ot 9 utons 2005 r.) o Tom, 4To "...MOHATHE KWIHIIA OBLIO
BKJIFOYEHO B TEKCT 3TOro mnosiokeHuss KouBeHuuu 1950 r. ¢ SACHBIM HaMEpeHHEM ONPEIECICHHS
cnenuuyecKkoil 00JacTH 3alUTHI, KOTOpask OTIMYAeTCcsi OT YacTHOM M cemeiiHoi xu3Hu". A. B.
XangeeB, B CBOIO OYEpElb, YKa3blBa€T Ha TO, YTO CYIIECTBYET pa3jIMyMe MEXKAY HOHATHUSIMH
"yacTHas xu3Hp"' W "xwimme". Ilo MHEHHIO aBTOpa, 3TO pa3jiuyMe 3aKJII0YaeTcs B TOM, UYTO
nonsaTue "xunuile" (MaTepualbHbIA 110 CBOCH MPHUpoie 0OBEKT) CBSI3aHO HE TOJBKO C JIMYHOHM, HO U
C UMYIIECTBEHHOU cdepoit mpaB venoBeka. B cBoux rpanunax ">xumiie" oObeIUHSICT YKa3aHHbBIE
HMHTEPECHl B paMKax COAEpKaHUs eIUHOro nouatusd. B ceere monoxenuit cr. 8§ Kousenmuu 1950 r.
KWIMILE TPEACTaBIsACT CBOEr0 poJa XPAaHWIMILE JUYHBIX TalH, JIMYHON >KM3HU YEJOBEKa WIIU
KoMnanuu (kKak oObeauHeHWs] TpaxknaH) <10>. VMeHHO mMOPTOMY 1O HEKOTOPHIM JeliaM
EBponeiickuii cya mno mpaBaM 4YelOBEKa B IMOATBEP)KICHUE CYILIECTBOBAHMUS  JIMYHBIX
(cyOBeKTUBHBIX) CBsI3€d C JKWIMIIEM B CIy4asX, €CIUM HMX HaJM4he HEOYEBHIHO, CChUIAJICS Ha
HaxOXXJICHUE B TAaKOM O KWIMLIE JIMYHOTO MMYIIECTBA TIpPaXxJaH WIN KOPPECIOHACHIINH,
COCTAaBJIIOIIMX YACTh UX JINYHOU JKU3HHU.

B cBs3u ¢ atum B pemennn ot 18 Hog0ps 2003 1. mo neny BonkoBa mpotuB Poccuiickoit
®enepanun EBpornelickuii cy 1o mpaBaM 4esioBeKa yKaszal, YTO HU CTaThs 8, HU Kakoe Obl TO HU
Obul0 Apyroe nosnoxeHue KOHBEHIMM HE rapaHTUPYIOT MPEIOCTaBICHHUE >KUIIbS ONPEIEIEHHOTO
CTaHaapTa WiH B 11eJoM. Takum oOpa3om, mo cMbiciy cT. 8 Kouseniuu 1950 r. monsitue "xumuiie"
HE MpeoJiaraeT MnpaBo Ha MpeoCTaBIeHUe KaKoro-a1u0o KUJI0ro NOMENIeHNs. Y Ka3aHHbIN BbIBOJ
MOATBEPKJIAETCA TAaKXKe IMO3UIMEN, BbIcKazaHHOW EBpomneilckuil cyJoM mo mnpaBaM YejloBeKa B
pemennn ot 18 HOsOpst 2004 r. o neny [Ipokonoud nmpotuB Poccuiickoit denepaluu: yCTaHOBUB,
YTO KBapTHpa, B KOTOPOM MpOXKMBala 3asBUTEIBHULA, SBISAJIACH KWIMILEM B 3HAYEHUU CT. &
Konsenmmu 1950 r., cyn ykazan, 9to koHuemnius ">xunuma’ no cMeiciy cT. 8§ Konenuu 1950 .
HE OrpaHMYEHA >KWINILEM, 3aHUMAEMbIM Ha 3aKOHHBIX OCHOBAaHUSAX WM YCTAHOBJIEHHBIM B
3aKOHHOM nopsake. JKwiauimie - 5TO aBTOHOMHAs KOHILENLMs, KOTOpas HE 3aBUCUT OT
KJ1acCU(UKAIMK B HAIIMOHAJIILHOM TIpaBe, U PELICHHE 110 BONPOCY, SBISETCS JIU MECTO KOHKPETHOTO
MPOKUBAHUS KWIIHIIEM, KOTOpOoe ObI BJIEKJIO 3aUTy Ha ocHoBaHuM 1. 1 c1. 8 Konsennuu 1950 r.,
3aBHCUT OT (PAKTHUECKUX OOCTOSATENBCTB Jefla, a MMEHHO OT HAJIWYHUS JIOCTaTOYHBIX
MPOJIOJKAIOLIMXCS CBSI3€M ¢ KOHKPETHBIM MecTOM npoxuBanusd. [Ipaktuka EBporneiickoro cyaa mo
IpaBaM YEJOBEKa CBHUJAETEIBCTBYET O TOM, YTO OJHUM U3 IJIEMEHTOB IpaBa Ha YacTyHO *XU3Hb
SBIISIETCS] TIPABO YeJIOBEKa Ha OJarompusATHYIO OKPYXKAIOMIYIO cpeay. DTO OOYCIIOBICHO B MEPBYIO
ouepens TeM, 4to TekeT KouBenmu 1950 r. He COMEPXKUT MONOKEHUNH 00 IKOJIOTHYECKHUX MpaBax
yesnoBeka. BMmecte ¢ TeM ykasaHHbIE IpaBa B MOCJIEIHUE TOJbl MOJYYHJIM 3alIUTy B psae
noctaHoBieHuid EBpomneiickoro cyaa mo mpaBaM YeEJOBEKa, BBIBOJSIIET0O MX M3 HHBIX IIPaB,
conepkamuxcsi B Konsenuuu 1950 1., npex e BCero U3 npaBa Ha yBa)KCHHE YaCTHOW M CEMEHOM
XU3HHU, 3aKperuieHHoro B cT. 8 Kousenuuu 1950 r. Tak, B pemenun ot 9 utonsa 2005 r. no nemy
®aneeBa nmpotus Poccuiickorn @enepanun EBponeiickuid Cya Mo MpaBaM 4ejaoBeKa cIeaan BBIBOI O
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TOM, YTO TOCYIapCTBO PA3PELIMIIO XO3SHUCTBEHHYIO JEATENBHOCTb NMPEANPUATHS, 3arpsA3HAIOIIETO
OKPY’KaIoIIyI0 Cpefly, B LIEHTPE IIJIOTHO 3acesieHHoro ropoja. OHako B JaHHOM JieJie TOCy1apCTBO,
XOTSl CHUTyallusi C HpenpusiTieM TpeboBaja 0coOOro MoAXo/Aa K IMPOXHUBAKIOIIMM B Ipenenax
CaHUTApPHO-3AIIUTHON 30HBI, HE MPEIIOKWIO 3aIBUTEII0 HUKAKOrO 3(PPEeKTHUBHOrO pelieHus,
CIIOCOOCTBYIOILIETO €€ Iepee3ay M3 omacHoro paiona. Kpome toro, mnpeamnpustue OCyIIECTBIISLIO
CBOK0 XO3SMCTBEHHYIO JEATEIBHOCTh C CEPhE3HBIMU HAPYIICHMSIMH IPUPOJOOXPAHHOIO
3aKOHOJIaTEeNIbCTBA, HO, HECMOTpPSI Ha 3TO, HE ObUIO HUKAKUX YKa3aHUH Ha TO, YTO TIOCYIAapCTBO
paszpaboTtano wid TpUMEeHUIO 3P(HEKTUBHBIE MEPHI, KOTOPHIE YUYUTHIBATH Obl MHTEPECHI MECTHOTO
HaceJIeHUs], MOJBEPraroIlerocs BO3JEHCTBHIO TOKCUYHBIX BBIOPOCOB MPEANPUATHS, U ObUIH Obl
CHOCOOHBI IPUBECTH K COKPAILIECHHIO MPOMBINIJICHHBIX 3arpsi3HEHUI 10 IpHUeMJIeMbIX ypoBHEW. B
CBs3M ¢ ATUM EBponeickuii cy mo npaBaM 4esIoBEKa MPUIIEN K BBIBOJY O TOM, YTO, HECMOTpPS Ha
UMEIOIINECS B PACHOPSDKEHUU TOCYIAapcTBa OONBIIME TOJHOMOYHUS, OHO HE CyMeJl0o HaWTh
CTpaBeUIMBBIN OalaHC MEXIy HHTepecamMu o0IiecTBa U d()()EKTHBHBIM yIOBIETBOPEHUEM IIPAB
3asIBUTENSI HA YBaXKEHUE €€ J0Ma U €€ YaCTHOM >ku3HU. COOTBETCTBEHHO, UMEJIO MECTO HApPYIICHHE
ct. 8 KouBenuuu 1950 r. B Tekcre ykazanHod KoOHBEHIMM ceMeiHasl >KHU3Hb, SBISIOLIASCA
COCTaBHBIM KOMIIOHEHTOM YaCTHOM >KM3HU, BBIIEISETCS CaMOCTOSATEIBHO, XOTS, KaK MOKa3bIBAET
aHanmu3 cyAeOHOW MPaKTUKW, ATH JIBa acleKTa JIO0CTaTOYHO TPYAHO OTACIUTH APYr OT JApyra.
[MombrTkn EBpomneiickoii komuccuu mo 3¢ ¢GeKTuBHOCTH TpaBocyauss u EBporeiickoro cyga mo
mpaBaM 4esioBeKa c(HOopMyIHpoBaTh 000OMIAIONINE OMpeNeIeHusT MOHATHH "ceMbs" U '"cemelHas
AKU3Hp' HE yBeHUYaIHCh ycmexoM. [Ipexzae Bcero, 3To CBA3aHO C TeM, YTO MOHATHE "cembs' B
TpakToBKe CT. 8 KonBeHumu 1950 r. He coBmagaeT MOJHOCTBIO C COACPHKAHUEM AHATOTUYHOTO
noHATusi B KoHTeKkcTe cT. 12 Konenmuu 1950 r., 3akperuisronieil mpaBo Ha BCTYIUIEHUE B Opak U
co3gaHue ceMbl. KpoMe Toro, mnpuMeHUTENbHO K CT. 8 COAEpKaHUE JaHHOTO MOHSATHUS CYILIECTBEHHO
BapbUPYETCS B 3aBUCUMOCTH OT 00CTOATEIHCTB KOHKPETHOTO JIeTia.

IIpu ycraHoBi€eHMHU HapyIIEHUS MpaBa HA YBAXKEHUE CEMEMHON KU3HU, 3aKPETUIEHHOTO B CT.
8 KonBenuuun 1950 1., B mepByto ouepe/lb MOIJICKUT BbIACHEHUIO HaMYUE JCHCTBUTENIBHBIX
ceMeMHBIX OTHOlIeHUH. B nanHoM ciyyae EBpomneiickuil cy/i 1o rpaBaM 4elloBeKa peliaeT BOMpoc O
HaJIMYMH CEMEWHOM KU3HU Ha OCHOBE (paKTOB, pacCCMAaTPUBAEMbIX B Ka)KJIOM KOHKPETHOM ciydae, U
00I11ero MPUMEHSIEMOr0 NMPUHIIMIIA O CYLIECTBOBAHUU TECHBIX JIMYHBIX CBS3EH MEXIY y4aCTHHUKAMHU
OTHOIICHUH. AHaNMM3Upys MpPakTHUKy EBpormeickoro cyma mo mpaBaMm 4YelloBEKa, MOXKHO CIeNaTh
BBIBOJL O TOM, 4YTO HEJb3s MCUEPIBIBAIOIIMM OOpa3oM OIpeleIuTh, Kakue KOHKPETHO
B3aMMOOTHOIIICHUS MOTYT OBITh OTHECEHBI K ceMeHOM ku3Hu. Tak, B pemenun ot 19 oktsa6ps 2003
r. no geny K. u T. nporuB ®@uunsanauu EBpomneiickuil cyn Mo mpaBaM YellOBEKa yKaszasl, 4TO
CYILIECTBOBAHHE WJIM OTCYTCTBHE ceMeWHOM xu3HM s ueneit cr. 8§ Kouseniuu 1950 r. asisiercs,
[0 CYIIECTBY, BOIIPOCOM, 3aBHUCAIIUM OT PEAJBHOI'O CYIIECTBOBAHUSA B JKU3HU OJIM3KUX JIMYHBIX
cBsi3eil. B mpenienenTHOM mpaBe EBporneiickoro cyjia 1o mpaBaM 4e€JOBEKa SICHO YCTAHOBIIEHO, YTO
noHsTue "cemeitHas xu3Hp" B cT. 8§ KonBenmuu 1950 1. mogpasyMeBaeT CymiecTBOBaHUE CEMEMHBIX
y3 MEeXy KCHATbIMU WM HeXeHaThIMU napTHepaMmu. 1lo MHeHnto EBpomneiickoro cyna no npasam
YeJI0BEKa, yKa3aHHas CBA3b TAKXKE JOJDKHA UMETh MECTO MEXKIY POAUTEISIMU M JI€TbMH, a TAKXKE
WHBIMHU POJACTBEHHUKAMHU.

B pemenuu ot 21 pekabpst 2006 r. mo meny baptuk mpotuB Poccuiickoit ®denepanmn
EBponeiickuii cyn mo mpaBaM 4YeslOBEKa OTMETHJI, YTO 3asBHUTENIb U €r0 POAMTENN MPOKUBAIH
OTZIEJAbHO MO MeHblIeld mepe ¢ 1997 r., korna onu mepeexanu B ['epmanuto. Ero mpecrapesnsie
POIUTENN HE OTHOCSTCS K €r0 OCHOBHOM cembe. [Ipu 3ToM He ObLIO OKa3aHO, YTO OHH SIBJISTFOTCS
3aBUCUMBIMHM 4J€HAMH €ro ceMbd. EBponeickuil cya Mo mpaBaM 4esOBEKa CYel, YTO JOBOJIbI
3asiBUTENS] O CYLUIECTBOBAHMU CEMEWHOM MU3HU MEXKJY HUMHU HEJOCTATOYHO JI0OKa3aHbl U B HUX
HENb3sl ObITh YBEPEHHBIM, B CBS3M C ITHM Xajio0a B 4acTH HApPYyIIEHUS B JaHHOM Cilyd4ae CT. 8
KouBenumu 1950 r. Henpuemsiema. AHanmoruyHasi Mmo3ulMsi BbickazaHa EBpomneiickuM cyaoMm 1o
mpaBaM 4esoBeka B pemeHuu oT 5 ¢espanst 2004 r. mo memy Bopcuna u Borpamuk mpoTtus
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Poccuiickoit @enepanuu. 3assBUTEIBHUIIBI KAJTOBAJIMCh HAa TO, YTO BOCIPOM3BEICHHE HMEHH H
M300paXeHUsT MX JEeNYIIKM Ha NHBHBIX OYTBUJIKaxX HapylIaeT NpaBO Ha yBa)KEHHWE YacTHOM U
cemertHoi xu3Hu. [IpusHaBas >xanoOy Hempuemuiemoi, EBpomeiickuii cyq mo mpaBaM ueloBEKa
yKazajl TaKKe Ha JIOCTaTOYHO OTAAJICHHBIE CBSA3HM MEX/Y IPETEHJCHTaMU U poJICTBeHHUKOM. [IpaBo
Ha yBa)K€HUE TallHbI MEPENUCKH SBIJISETCS OJHOW M3 rapaHTHil peanu3alMy IpaBa Ha yBaKEHUE
YAaCTHOM W CEMEWHOW >XW3HHM, 4YTO CJEeAYeT W3 CYIIHOCTH 3TOr0 MpaBa M Ha YTO YKa3bIBaeT
HauMmeHoBaHue cT. 8 Konseniuu 1950 r. B pemenun ot 21 ssaBapst 1975 r. no neny ['onaep npoTus
Coenunennoro KoponectBa EBpomeiickuii cya mo mpaBaM 4deloBeka OOOCHOBAJ BO3MOXKHYHO B
OTJEJIbHBIX CJyYasX CBsS3b PAcCMaTpPUBAEMOI0 IpaBa C IPAaBOM Ha CIpaBEUIMBOE CyaeOHOe
pa30upaTeNbCTBO, MOMYEPKHYB, UTO TMEPENHCKa 3asBUTENS C aJBOKAaTOM SIBUJIACh OBl
MPeIBAPUTEIBHBIM IIarOM K BO30YXACHHUIO T'PAXKIAHCKOTO Jefa, T. €. K OCYIISCTBICHHUIO TpaBa,
3aKperieHHOro B Apyroi cratee Konsenumu 1950 r., a umenno B ct. 6. Kpome Toro, EBponeiickuii
Cyll MO IpaBaM YeJIOBEKa HE HCKIIIOYAET, YTO OrPAaHMYEHHE NpaBa HAa TalHY MNEPENUCKH MOKET
MOBJIEYH 32 OO0 BMENIATENHCTBO B OCYIIECTBJICHUE MPAaBa YEIOBEKA HA YBAKEHHE €T0 >KUJIHINA
(pemenue EBporielickoro cyna mo mpaBam 4enoBeka ot 6 centsaops 1978 r. mo aeny Kiace nporus
I'epmannn). Kak ykassiBaer C. A. HaconoB, cdepa neiictBus HOopmbl KouBenmum 1950 1.,
3aKpeIUIIONIECH MpaBO Ha TalHy MEPENUCKH, OmIpenaessercss moaxoaoM EBpomeiickoro cyna mo
IpaBaM YeJOBEKa K TOJKOBAHHUIO TEPMHUHOB "KOppecnoHACHUHMs'", "BMEIIAaTEIbCTBO CO CTOPOHBI
rOCYIapCTBEHHBIX OPraHoB" B OCYLIECTBJIEHHME OSTOro IpaBa, a TakKke TepmuHa '"xkeprsa'
BMEILIATEIbCTBA B paccMaTpuBaemMoe MmpaBo. llepBoHadaibHO TepMUH "KOppecnoHAeHIHs"
TOJIKOBaJICS EBpoMelickiM CyIoM To MpaBaM YeJIOBeKa B KOHTEKCTE OYKBaJbHOT'O CMBICIIA, O3HAYas
OTIIPAaBKYy COOOIIECHUsI B BHUJE MHCbMa. B oco6oM MHeHunu cynbu capa Jlxepansaa dunmopuca mno
neny Tomnep mpotuB Coeamnennoro KopoinesctBa (pemenue EBpormelickoro cyma mo mpaBam
yenoBeka oT 21 siuBapst 1975 r.) Obuia BeIpakeHa CyTh TaKOW MPABOBOM MO3UINH, 3aKITIOYAFOIIASCS
B TOM, 4YTO TEpPMHUH "KOppEeCTHOHJIEeHIMsA" 0003Ha4aeT NHUCHhMEHHYI0 KOPPECIOH/ICHIINIO,
BKJIFOYAIOIIYIO, BO3MOXHO, TeJEerpaMMbl WM COOOIIEHUS 10 TEJIeKCy, HO HE YCTHYIO
KOMMYHHUKAIIMIO OT YeJIOBEKa K YeJIOBEKY IO TeJae(OHY MM MPH IMOMOIIY 3HAKOB JIMOO CUTHAJIOB.
Opnnaxo B pemennn EBpormeiickoro cyna mo npaBam 4yesnoBeka ot 6 ceHtsiops 1978 r. mo neny Knace
npotuB ['epmanuu EBpomneiickuii cyJ mo mpaBaM 4YeJIOBEKa BIIEPBbIE JlaJl PACIIUPUTEIIBHOE
TOJIKOBaHUE TEPMHHA "KOPPECTIOHACHITUS", OTMETHUB, YTO, XOTS Telle(OHHbIE pa3rOBOPHl KOHKPETHO
He yka3anbl B 11. 1 cT. 8 KouBeniuu 1950 r., Takue pa3roBopsl BXOJIST B OHSITHE "NIMYHAS )KU3Hb" U
"KoppecnoH/ieHIMs", KOTOpbIE 3Ta CTaThs COAEPKUT. B ganbHelieM EBponeiickuil cya 1o npaBam
YeJioBeKa ere 0oJiee pacuIupuil TOJKOBAHUE TEPMUHA "KOPPECTIOHICHITUS" B CBOMX PEIICHUSX.

7.Amniiementauuss Hopm EBpomneiickoii KonBeHnuu no 3ammure npaB M OCHOBHBLIX CB00O] B
poccuiickoil MpaBoOBOi crcTeMe.
C BBenenuem B jaeiictBue B 1993 romy HoBoit Koncturymum Poccuiickoit denepanun Obuin

3aKpeIUICHbl TMPUHIHUIHNAIBGHO HOBBIE HOPMBI, TapaHTHPYIOIIME OOECIeUeHUe 3allUThl IpaB
yejgoBeka B Poccun. MHOTHME KOHCTUTYIIMOHHBIE TMOJIOKEHMSI, 3aKpENUBIIME IPABOBOW CTaTyC
YelloBeKa U TpakJaHWHA, ObLTU Pa3BEPHYTHI B MOCIEAYIONIEM B (eJepaibHOM 3aKOHOJIATEIIbCTBE,
HO HEMaJo M3 3TUX IMOJIOKEHHWH elle HYKJIAeTCs B JaJbHEWIIed NeTalu3alud U pa3BUTUU B
TEeKylllell poccuiickol mnpaBoBoil cucreme. B mocienHue rojibl nmpuHMMaemblie B Poccuiickoit
@denepaluuy 3aKOHOAATENbHBIE AaKThl, KaK MPABUJIO, MPOXOAAT OHKCIEPTH3Y C YUYETOM HX
COOTBETCTBUSI MEXIYHAPOJHOMY U €BPONEHCKOMY IpaBy, U B YaCTHOCTH, HopMaMm EBpomneiickoii
KOHBEHIIMH O 3alllUTe MPaB YeJIOBEKa U OCHOBHBIX CBOOO/I.
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[Ipu paccMoTpeHHH BOIpOCa O COOTBETCTBHM POCCHMCKOrO 3aKOHOAATEIbCTBA HOpPMaM
EBpomneiickoif KOHBEHIIMU O 3alIMTE MPAB YEJIOBEKA M OCHOBHBIX CBOOOJ HEOOXOAMMO YYUTHIBATH
cyaeOHylo mnpakTuky EBpomeiickoro cyaa mo mpaBaM 4YenoBeka, Tak Kak EBpomelickuil cya
JeHCTBYEeT B paMKax EBpomeiickoil KOHBEHIIMH O 3aIIUTE MPaB YEJIOBEKAa U OCHOBHBIX CBOOOI U B
CBOMX pELICHMSIX JaeT TOJIKOBaHUE HOpMaM yKa3aHHOU Konsenuum.
ComnocraBnenue mnpaBoBbiX HOpM Koucturymmu Poccuiickoit @enepanun, psaa ¢enepanbHbIX
KOHCTUTYIIMOHHBIX ¥  (elepalibHbIX 3aKOHOB, 3alllMIIAIOIIMX [paBa 4eJOBeKa, JPYrux
3aKoHOJaTeNbHbIX akTOB Poccuiickoit ®enepanuu u EBporielickoil KOHBEHLIMM O 3al[UTE IpaB
YelloBeKa M OCHOBHBIX CB00O, pemieHHil EBporelickoro cyaa mo mpaBaM YellOBEKa, HEKOTOPBIX
npyrux npaBoBelXx akToB CoBera EBpombl Aai0T OCHOBaHHME YTBEp)KIaTh, UYTO POCCHMCKOE
3aKOHOJIATEJIbCTBO YK€ BO MHOTOM COOTBETCTBYET EBPOICHCKMM CTaHIapTaM B JTOH cdepe.
OnHaKo 3TOT MPOLECC €IlIE AAJIEKO HE 3aBEPILEH.

B oT0#t  cBs3M, 1enecooOpa3HO MPOAHAIM3UPOBATH IMPOLECC HMMIUIEMEHTALUH HOPM
EBporelickoil KOHBEHIIMN O 3aIUTE MPaB YEJIOBEKa M peleHuid EBpoIenckoro cyga mo mpaBaM
YeJioBeKa B MpaBoBYI0 cucteMy Poccuiickoit denepaiiuu B CBS3M ¢ HEOOXOIMMOCTBIO aTbHEHIIETo
COBEpILEHCTBOBAHMUS POCCUHCKOTO 3aKOHOJATENIbCTBA B 00JACTH 3alllUThl IpaB 4YeJOBEKa U
OCHOBHBIX CBOOO/I.

Cnenyer oTMeTUTb, 4YTO emie 3aaoiro Ao BerymiieHuss Poccum B Coser EBpombl u
patuduxanu EBporneiickoil KOHBEHIIMU O 3alUTE MPaB YeJI0BeKa U OCHOBHBIX cB00OO, ¢ 1992 rona
Poccuiickas ®enepanus npuHUMana ydyacThe B Pa3IMYHBIX HaNpaBlIeHUSX AesTenbHOcTH CoBeTa
EBpomnbl, mNOAKIIOUMIACH K BBIIIOJHEHUIO MEXIPABUTEIBCTBEHHBIX MPOrPaMM  B3aHMMHOIO
COTPYAHHYECTBA M COJCHCTBHS, B YaCTHOCTH, B 0OJAcCTH MpPaBOBBIX pedopM, 3alIUTHI MPaB
YeJI0BEKa, C LIEJbI0 MPUBEICHUS OTEUYECTBEHHOI'O 3aKOHOJATENbCTBA B COOTBETCTBHE C HOpPMaMH
€BPONEICKOro MHCTUTYTA 3alUTHI IpaB YelIOBEeKa U OCHOBHBIX cB000jA. HaumHuas ¢ sToro nepuojna
BaKHEHIITNE MOJI0KEeHUsT EBponeiickoii KOHBEHIIMH O 3all[UTE MpaB YeJOBeKa U OCHOBHBIX CBOOO 1
peuienust EBporneiickoro cyna no npaBam 4elloBeKa CTald HaXOAUTh CBOE OTPAKEHUE B Pa3IUYHbBIX
3aKOHOJATENBHBIX AKTaX, BCTYNIUBIIUX B CUJIy B HAIlIEl CTPAHE.

Tak, Poccuiickas Penepanust patudunuponana «KOHBEHIIMIO O 3alIUTe MpaB YelOBEKa U
OCHOBHBIX cB0OOI» oT 4 HOsiOpst 1950 roma ¢ u3MeHeHUsIMH, BHeCEHHBIMU [IpoTokomamMu K Hei
®enepanbHbiM 3aKk0HOM «O patudukanmu EBpomneiickoil KOHBEHIIMM O 3allUTe MpaB YeJOBEKa U
OCHOBHBIX cB000 1 [IpoTokosnoB k Hei» oT 30 mapTa 1998 romga Ne54-D3.

C momenTa patudukanuu Poccuiickoit @enepanueii EBporneiickoit KOHBEHITUY O 3aIIUTE MIPaB
YesloBeKa M OCHOBHBIX cB000oA U IIpoTOKONOB K HEW, a Takke MPU3HAHUSA B IOJHOM OoObeMe
opucaukund EBpormneiickoro cyia mo mpaBaMm 4eJoBeKa, HOPMbI JaHHOM KoHBEHIMM W perieHus
EBpomneiickoro cyna mo mpaBaM uesioBeKa 00pa3ylOT HEOThEMJIEMYIO COCTABHYIO YacCTh MPABOBOM
cuctembl Poccuiickoit denepauuu U UMEIOT NMPUOPUTET MEPE] BHYTPEHHUM 3aKOHOJATEIIbCTBOM,
Tak Kak ¢ npuasTueM Konctutynuu Poccuiickoit @enepannu B 1993 roay ObuM BHECEHBI OYEHBb
BaYKHbIE U3MEHEHMS B 110/1X0]1 POCCHU K BBINOJIHEHUIO MEXTYHAPOIHBIX 00513aTEILCTB U IIPABOBOMY
peXUMY MEKIyHApOAHbIX A0roBopoB. CornacHo ct. 15 n. 4 Konctutyuuu Poccuiickoit denepanuun
«0OIIenpU3HAHHBIC TPUHIMIIBI ¥ HOPMBI MEXIYHAPOTHOTO IMpaBa M MEXIYHAapOIHBIE JIOTOBOPHI
Poccuiickoit ®enepaumu  SBIAIOTCS COCTaBHOM 4YacThl0 €€ MpaBoBOMl cucTtembl. Ecnn
MEXJIYHApOJHbIM JloroBOopoM Poccuiickoit ®epepanii  yCTaHOBJIEHBI HMHBIE IIpaBUJia YeM
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MPEAYCMOTPEHHBIE 3aKOHOM, TO MPUMEHSIOTCA MpaBUja MEXIYyHapOJHOro aoroopax.|S] Takum
0o0pa3oM, Ha KOHCTUTYLIMOHHOM YpPOBHE BII€pBble ObLI NPHU3HAH MPHUHIMUI, B COOTBETCTBUU C
KOTOPOM BCE MEXIyHapoaHbIe H0roBopbl Poccuiickoit Deneparuu, patuuMpoBaHHbIE TOJHKHBIM
0o0pa3oM H BBEJCHHBIE B JCHCTBHE, CTAHOBITCS COCTABHOW YacThIO HAIIMOHAILHOW MPaBOBOM
CUCTEMbl M JUIsI 3TOr0 He TpedyeTcsl MNPUHATHS KAKUX-TMOO JONOJHHUTEIbHBIX aKTOB
MMILJIEMEHTALNH.

YuuTheiBasi ONBIT MEXIYHApOJIHOTO COTPYIHHYECTBA B NpPaBOBOU cdepe, a TaKKe MHEHUE
EBpomeiickoro cynma mo mpaBaM YeJOBEKa, CJIEAyeT MpU3HaTh, 4TO Haubosee 3(PGEeKTHBHBIM
CPEIICTBOM JIJIsl peaju3alluid NoJIoKeHH EBpomneiickoil KOHBEHIIMM O 3allluTe NpaB YeJlOBeKa U
OCHOBHBIX CBOOOJI SIBJISIETCSA WX HHKOPHOpAIMs B POCCUMCKYIO IPaBOBYIO CUCTEMY, TO €CTh
HEIMOCPEICTBEHHOE BKJIIOYEHHE €BPONEHCKUX MPABOBBIX HOPM BO BHYTPUIOCYJAPCTBEHHBIEC AKTHI.
Brirouenne MexayHapOIHbIX U €BPONEHCKUX HOPM IO MpaBaM YeJOBEKa B POCCUUCKYIO MPABOBYIO
CUCTEMY IPOUCXOIUT KaK B BHJIE HENOCPEACTBEHHOIO BHEAPEHMSI UX B OTHEJIbHBIC IMOJIOKEHUS
Koncrurynuu Poccuiickoit deaepany, KOHCTUTYIIUOHHBIE U (he/iepabHble 3aKOHBI, TaK U IyTEM
MOANMUCAHUS W paTU(UKAIMU HAlIed CTPAaHOW MEXIYHApOIHBIX KOHBEHIIMH, COTJIAIIEHUN |
JIOTOBOPOB, KOTOPBIE COAECPKAT TAKUE HOPMBI.

OpnHako npU NPUMEHEHUU €BPONEHCKOTrO ONbITa B OPraHM3allud 3allUThl MPaB YEJIOBEKa
Poccust nomkHa ydyuThIBaTh CBOM HAllMOHAJIbHbIE OCOOEHHOCTH M WMHTEPECHl, U B TO K€ BpeMms
COUEeTaTh UX C UHTEPECAMHU JIPYTUX CTPaH.

B cBs3u ¢ parudukanuerr EBporelickoii KOHBEHIIUU O 3alIUTE MpPaB YeJIOBEKa U OCHOBHBIX
cBoOON ¥ pemeHnid EBponeiickoro cyaa mo mpaBaM 4YeJOBEKa, B POCCUUCKOIM MPaBOBOUM CHUCTEMeE
pacmMpuiioch MPeICTaBICHUE O MpaBax 4deloBeka. B 3T0 moHsTHEe ObUIM BKIIIOUEHBI €BPOTICHCKHE
MIPaBOBbIE HOPMBI W MPHHIUIIBL, OTPAXKAIOIIWE >XU3HEHHO HEOOXOIMMBbIE MpaBa M OCHOBHBIE
cBOOO/IbI YEJIOBEKA, UX IOPUINYECKHE FrapaHTHH.

Hecmotpst Ha TO, uro eme A0 patudukanuu EBpomelickoil KOHBEHIIMW W TPUHATHS
opucauknud - EBpomelickoro cyaa 1O TpaBaM  uYeIOBEKa POCCHMCKHMMH BJACTSAMU  ObLIN
MIPEANPUHATEL ACUCTBUS 110 MHKOPIOPALMU E€BPONEWCKUX CTAHAAPTOB 3alUTHI IPAaB YEJIOBEKA B
mpaBoByKO cucremy Poccuiickoi @eaepanuu, OO HACTOSLIETO BPEMEHH B POCCUHCKOM
3aKOHOJATENIbCTBE CYLIECTBYIOT CEPhE3HBIE PAa3HOrJIacus ¢ HOpMamu EBpomneickoil KOHBEHUUHU O
3aIlMTe MpaB YeJIOBEKa U OCHOBHBIX CBOOO M pemieHui EBporneiickoro cyza mo npaBaM 4esioBeKa.
Tem He MeHee, Ha CErOJHAIIHUN JI€Hb MOXKHO YTBEP)KJATh, YTO 3aKOHOTBOPYECKUMH OpPraHaMH
Poccuiickoit @enepanuu Oblla mpojesiaHa cepbe3Has padoTa MO MPUBEACHUIO POCCHUCKOTO
3aKOHOJIaTEJIbCTBA B COOTBETCTBHE C HOPMaMH €BPOIEHCKOTO IpaBa B OO0JIACTH 3allUTHl INpaB
YEJI0BEKA.

Tak, B 1LeJAX NPHUBEACHHUS POCCUMCKOrO 3aKOHOAATENIBCTBA B COOTBETCTBHE C HOpPMaMHU
EBporneiickoii KOHBEHIIMU O 3alIKTE MPaB YeJI0BEeKa M OCHOBHBIX CBOOOJ U pemeHuit EBpomnelickoro
Cyla Mo IpaBaM 4YeJIOBEKAa I'PYNION M3BECTHBIX OTEYECTBEHHBIX FOPUCTOB — MEXKIYHAPOJHUKOB,
JIOKTOPOM IOpUAnYecKuX Hayk, rnpodeccopom HO.M. KosocoBbIM, JOKTOPOM IOPUIMYECKHX HAYK,
npodeccopom JI.M. DHTHUHBIM, TOKTOPOM FOPUINUECKUX HAyK, mpodeccopom M.JI. [letpyxunbim u
JOKTOPOM IOPUIMYECKUX HayK, mpodeccopoM, cyabelr EBporelickoro cyna mo npaBaM 4eioBeKa OT
Poccuiickoit ®enepanuun A.U. Kosiepom u apyrumu, Oblia mpoBejeHa 3HAUMUTEIbHAs paboTa To
COIOCTAaBJIEHUIO HALIMOHAJIBHOIO 3aKOHOJATENbCTBA U INPAKTHKU C MPUHLUIAMHA M CTaHIAPTaMHU
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Cogeta EBpornbl Ha 6a3e Mucturyra EBponeiickoro mpasa MITMUMO(y) u UncTuTyTa rocyaapcTsa u
npaBa PAH B pamkax Ilporpammsl corpynundectBa Coeta EBpombl, EBponeiickoit Komuccun u
Poccuiickoii ®enepanuu.

Cpeay npHHLMIIOB, KOTOPbIE BOCIIPOU3BOAAT MEXIYHAPOIHbIE U €BPONEHCKHE CTaHAAPTHI U
UMEIT oco0oe 3HAaYeHWE HJIs Halled MNpaBONPUMEHUTENIbHON TmpakThukd, B OOmeld yacTu
VYronoBHoro koaekca P® cnexyer BbraenuTh npuHuun rymanusma (cr. 7 YK P®). ConepxarensHo,
IYMaHU3M TpOSIBIETCS B OOBEJUMHEHHWH JIBYX Hadald: oOecredeHHHn Oe30MacHOCTH YJIEHOB
o0liecTBa OT MPECTYHHBIX IOCSTaTeNIbCTB M B OJHOBPEMEHHOM OO0ECIEeYeHUM T'yMaHHOIO H
CIPaBEAJIMBOIO YTOJIOBHOI'O HAKa3aHUS JIMIIAM, IPECTYMHUBIIUM 3aKOH.

B MexayHapoqHOM IpaBe IPOYHO YTBEPAWICS IPUHLUII YTOJIOBHOM OTBETCTBEHHOCTH
(U3NYECKUX JIUI], BHHOBHBIX B COBEPIICHUU MEXIYHAPOJHBIX MpecTyruieHuil. Tak, B YronoBHOM
Kojekce P® ycraHaBnMBaeTCs yrojoOBHasi OTBETCTBEHHOCTb 3a: IUIAHMPOBAHUE, MOATOTOBKY
pa3Bsi3bIBaHUsl WM BeneHue arpeccuBHo BOWHBI (cT. 335 YK P®); nmyOGnuuHble NpU3BIBBI K
arpeccuBHoil BoiHe (cT. 354 YK P®); nmpou3BOACTBO WIIM pacHpOCTPAaHEHHS OPYKHUS MacCOBOTO
nopaxkenus (ct. 355 YK P®); npuMeHeHus 3anpeiieHHbIX CPECTB U METOJIOB BEACHHS BOWHBI (CT.
356 YK P®); renomua (ct. 357 YK P®); skonun (ct. 350 YK P®); nHaemuuuectBo (cT. 359 YK P®D);
Hama/ICHUE Ha JIUIl UM YYPEKACHHUS, KOTOPBIE MOJIb3YIOTCS MEXAyHapoaHOH 3ammuToii (cT. 360 YK
PO).

Takum 00pa3oM, MOXKHO CJIeJIaTh BBIBOJI, YTO B II€JIOM OCHOBHBIE MEXAYHAPOIHbIE CTaHAAPTHI
B 00J1aCTH 3alIUTHI IPAB YEJIOBEKA, & B YACTHOCTH, HOpMbI EBpoIelickoil KOHBEHIIUHU O 3aIUTE MPaB
YelloBeKa MU OCHOBHBIX CBOOOJ W cyaeOHOM mpakTtuku EBpomeiickoro cyna mo mpaBam YellOBEKa,
HallUIA CBOE OTPaKEHUE B HOBOM YTOJIOBHOM Kojiekce Poccuiickoii denepanuu.

OpnHako, HEpeUIEHHBIM B 3aKOHOAATENIbHOM IUIaHE MOKa ocraercs g Poccum Bompoc o
BBEJICHUM MOpaTOpUs HA NPUMEHEHMs CMEPTHOM Ka3HM M €€ OTMEHbl B CTpaHe, 4YTO He
cooTBeTcTBYEeT TpeboBaHusM cT. 1 Ilporokoma Ne 6 k EBpomneiickoii KOHBEHIIMM O 3alUTE IPaB
YeJI0OBeKa U OCHOBHBIX cBO0O: «CMepTHast Ka3Hb OTMeHsieTcss. HUKTO He MOKeT ObITh MPUTOBOPEH
K CMEpPTHOM Ka3HU WM Ka3HEH».

B ampene 1998 roma mepen l'ocymapctBennoit Jlymoit Poccuiickoit ®deneparum Obut
MOCTaBJICH BONPOC 00 OTMEHEH CMEpPTHOW Ka3HH, OJHAKO 3aKoHOMpoeKT [Ipe3nnenta Poccuiickoit
Oenepanun 661 OTBepTrHYT 176 Tonocamu mpotuB 75.6 aBrycta 1999 roma IlpaBuTenbcTBO
Poccuiickoit ®denepanun enie pas npeacrasuio [Iporokon Ne 6 EBporneiickoit KOHBEHIIMH O 3aIIUTE
IIPaB YeJOBEKAa U OCHOBHBIX CBOOOJ Juisi paTuduKanuu B ['ocynapctBennyo Jlymy, KOTOpBINA Takxke
He OBbLJT PUHSAT.

[To3auee sta mpobiieMa ObLIa pelieHa caMbIM HEOXKUJaHHBIM oOpa3oM. B despane 1999 roga
Koncrurynmonnsiit Cyxa Poccuiickoit @enepaniiu BbIHEC pEIIEHHE O TOM, YTO JJii BBIHECEHUS
OpUrOBOpa  MPUMEHEHHUS  CMEPTHOM  Ka3HM  OOBHHSEMOrO  JIOJDKEH  CYAUTh  CYyI
npucspkHbiX.] Koncturymmonnsiii Cyn Poccuiickoit @enepanu 0co00 MOTYEPKHYI, YTO Tam, T
HET BO3MOXHOCTH NPOBEACHUS CYAE€OHOrO 3acelaHusl C y4acTHEM IPUCSKHBIX, HE MOXET OBITh
BBIHECEH CMEPTHbIA mpuroBop. To, YTO 3aMBIIULUIOCh Kak MEPEXOJHOE TOJOKEHHUE, B
JNEUCTBUTENBHOCTU OKa3aJlOCh IMOCTOSIHHBIM OTPAaHUYEHHEM H, CJIE€JI0BAaTEIbHO, MPOTUBOPEUMUIIO
cratbe 19 «paBeHCTBO Nepes 3aKOHOM», 4acTH 2 cTaThu 20 «IpaBo Ha >KU3Hb» U yacTH 1 ctatbu 46
«cynebnas 3ammura npaB» Koncruryiuu Poccuiickoit deneparmm.
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HecMoTpst Ha TO, 4TO BO3MOXHOCTb OTMEHBI CMEPTHOM Ka3HM BbI3bIBAE€T HEOJHO3HAYHOE, a
MOpo M pe3koe OcCykIeHue oOmecTBeHHocTH, Poccuiickoit @Dexepanun  HEOOXOIUMO
3aKOHOJATENBHO YPEryJaupoBaTh JaHHBIA BONPOC, BO3MOKHO MYTEM MPHU3HAHUS OTMEHBI CMEPTHOM
Ka3HH, Tak Kak Poccuiickas @enepauuu mnpuHsuia Ha cels 00s13aTeNnbCcTBO patuduuupoBaTh
[Tporokon Ne 6 EBporielickoli KOHBEHIIUM O 3aIllMTE MPaB YEJIOBEKAa U OCHOBHBIX CBOOO]I, KOTOPBIi
OTMEHSIET pUMEHEHNE CMEPTHOM Ka3HU B MHUPHOE BpeMs.
Cnenyer ormerutb, uto Konctutymusi Poccuiickoit ®enepauun B oTiavuve oT EBpomneiickoii
KOHBEHIIMM O 3alllUTe TpaB YeJIOBEKa M OCHOBHBIX CBOOOJ (M. 2 CT. 2) HE COMEPKUT YETKOTO
MOJIOKEHUS 00 «aOCOIFOTHO HEOOXOIMMBIX)» OCHOBAHUSX JIUIICHUS JKU3HU.

B pamkax npuBeneHHs B COOTBETCTBME POCCHMCKOIO 3aKOHOJATENIbCTBA HOPMaM
EBpormeiickoii KOHBEHIIMM O 3allldTe I[IPaB YeJOBEKAa W OCHOBHBIX CBOOOJ U pEIICHUSM
EBponeiickoro cyzna no nmpaBam 4esioBeKa B LEJbINA psAJl POCCHICKUX HOPMATUBHO-IIPABOBBIX AKTOB,
perjJaMeHTUPYIOUIMX IpaBa U OO0SI3aHHOCTH BOECHHOCHY)KALIUX, OBLJIM BHECEHbl W3MEHEHHUS U
JIOTIOTHEHMS], u TaKXKe MPUHSATHI HOBBIE denepanbHbIC 3aKOHBI.
[lonBepriuieecss paHee KPUTHKE CO CTOPOHBI MEXYHApPOJIHBIX 3KCIIEPTOB MPABOBOE IOJIOKEHUE
POCCUICKUX BOEHHOCTYXKAIlMX B HACTOSIIEE BPEMs B IIEJIOM OTBEYAET €BPOINEHUCKHUM CTaHAapTaM,
3aKpEIJICHHBIM B TOM 4ucje B EBpOneicKold KOHBEHLMHM O 3alUTE MpaB YEJOBEKAa U OCHOBHBIX
cBobon. Bcero 3a mocnemnee Bpemst Obuto TpuHATO CBbIme 300 HOPMATHUBHBIX aKTOB,
perjlaMeHTUPYIOIIHUX MPaBOBOE MOJIOKEHHE BOEHHOCITYKalllHX.
OCHOBHBIE TIOJIOKEHHS TUX MPABOBBIX HOBEJUI BOILIN B HOBBIE (eiepalibHbIe 3aKOHBI: «O cTaryce
BOCHHOCTYXalux», «O BOMHCKOW OOS3aHHOCTHM W BOEHHOU ciyxk0e», «0O0 o0s3areapbHOM
rOCy/IapCTBEHHOM CTPAaXOBAaHUM U3HU U 310POBbSl BOCHHOCITYXAIIMX, IPakJiaH, MPU3BaHHBIX HA
BOCHHBIE COOpBI, JHUI] PSAIOBOTO W HAYAIBCTBYIOIIETO COCTAaBa OPraHOB BHYTPEHHHX el
Poccuiickoit denepanu U COTPYyIHUKOB (enepanbHBIX OPraHoB HAJIOTOBOM MOJUIMNY. B
VYronosHoMm kojnekce Poccuiickoit @enepanuu MpeaycMOTPEHA YroJOBHAas OTBETCTBEHHOCTh 3a
«HAPYIIEHHWE YCTAaBHBIX NPABWJI B3aMMOOTHOLUIEHUH MEXIY BOCHHOCIYXAIIMMH MPU OTCYTCTBUU
MEXJly HUMHU OTHOIICHUH MOJYMHEHHOCTH, CBS3aHHOE C YHM)KEHHEM 4YeCTH U JOCTOMHCTBA WU
M3JICBATEIbCTBOM HaJ| TOTEpIEBIIMM MO0 compsbkeHHoe ¢ Hacuimuem» (c1.335 YK P®D), 3a
ockopbnenne BoeHHOCTy)amero (cr.336 YK P®) u apyrue HapyuieHus ero mpas.

Bmecre ¢ Tem MHOrMe mnpaBOBble HOPMBI B YacTH MPOXOXKJIEHHUS TpakAaHaMU BOEHHOU
CIIy’)kObI, OCOOCHHO B BOIpPOCaxX 3allUThl JXU3HU W 3JI0POBBS BOCHHOCIYKAIIMX, WX JIMYHOU
0€e3011acHOCTH HE peanu3yroTcs Ha MIPaKTHKE.
VYkazom Ilpesunenta Poccuiickoit @enepannu ot 30 utons 2002 roga «O BHECEHUH M3MEHEHUN B
obmeBonHCcKue yctaBol Boopyxennsix Cui Poccuiickoit @enepanun» ¢ 1 urons 2002 roga BHECEH
psn u3MeHeHu B JIMCIIMTUIMHAPHBIA yCTaB U Y CTaB TapHU30HHOM M KapayibHOU CITykKO.

C BHecenneM u3MmeHeHuil B Jlucuuminmnnapueiii ycra ¢ 1 utons 2002 roga BOGHHOCTYKaIUiA
MOKET OBITh apecTOBaH B IUCHUILUIMHAPHOM TOPSAKE TOJIBKO MO CYAeOHOMY PpEUICHHIO, 4TO
MOJTHOCTBIO COOTBETCTBYET HOpMaM EBpomneickoll KOHBEHIIMM O 3alllUT€ IpaB YeloBeKa H
OCHOBHBIX CBOOO/I.

B cootBercTBUM ¢ TpeOoBaHusiMu EBporieiickoil KOHBEHLIMM O 3allUTe IpaB 4eJOBEKa U
OCHOBHBIX CBOOOJ U penieHnii EBporeiickoro cyja mo mpaBam 4yesioBeKa, B 4yacTHOCTH [IpoTokosioB
4 (ct.4) u 7 (ct.1) x KonBeH1uu («3anmper KOJUIEKTUBHON BBICHUIKM WHOCTPAHIIEBY, «IIPOIEAYpPHBIC
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rapaHTHH B CIy4ae BBICBUIKA MHOCTPAHIIEBY» H APYTUe) ObUIO 00JIee YETKO OMpEAENICHO MOJI0KEHNE
WHOCTPAHHBIX TPaXXJaH C YYETOM HOBBIX BHEUIHENOJIMTUYECKUX M MEXIyHapOIHO-IPaBOBBIX
¢dakropos ¢ npunstueM DenepanpHoro 3akona Poccuiickoiit denepanuu «O npaBOBOM MOJOKEHUH
WHOCTPaHHBIX TpaxaaH B Poccuiickoit denepanumy.

Muorue mpaBa, CHOCOOCTBYIOIIHME  JTyXOBHOH, TMOJMTUYECKOW, COLMOKYJIHTYPHOM,
po(heCCUOHANBHON U IPYTroi COLMaIbHON caMopean3aliy YeJIOBeKa: CBO0O1a MBICIIH, COBECTH U
BEpOWCIIOBEIaHNsA; CBOOO/Ia BBIPAKEHUS MHEHHUs; CBOOO/Ja cOOpaHWUW M accolualuii; MpaBO Ha
cBOOOIHBIE BHIOOPHI: MPABO HAa TPYH; MpaBO Ha OOpa3oBaHUE M JPYTHE, - 3a IMOCJIEIHUE TOJbI
JIOCTaTOYHO YETKO ONpPENETICHbl B POCCUICKOM 3aKOHOJATEIbCTBE B COOTBETCTBUM ¢ EBpomneiickoii
KOHBEHI[MEeW O 3alluTe NpaB 4YeJlOBEKa M OCHOBHBIX CBOOOJ U €BPOINEHCKUMHU INPaBOBBIMU
CTaHAApTaMU B LEJIOM.

[Tocne Berymnenust Poccuiickoir @enepauuu B CoBer EBpombl ¢ y4eTOM Ba)KHEHIIMX
noJioxkeHnit EBporneiickoil KOHBEHIIMH O 3aIUTe MpaB YeJIOBEKa M OCHOBHBIX CBOOO/I, KACAIOITUXCS
BBIIIIE HA3BAaHHBIX MPaB, OBUIM MPUHSTHI TAKUE OMPEICIISIONINE MTPABOBBIE aKThI, Kak [ paxkIaHCKUi
kozekc Poccuiickoit @enepanuu (dacth BTopasi) ot 26 suBaps 1996 roga Ne 114-D3], dbenepanbubie
3akoHbl: «O 3aHATOCTH HacedeHus B Poccuiickoit denepammm» ot 19 anpens 1991 romga Ne 1032-1,
«O mpodeccHoHaNBHBIX COI03aX, UX MPaBaX M rapaHTUSIX JesTedbHOCTH» OT 12 sHBaps 1996 rona
Nel10-D3], «O cBobOOAE COBECTH U PEIUTHO3HBIX 00BETUHEHUSIX» OT 26 ceHTs10ps 1997 romga Ne 125-
@3, a Takke (enepanbHbIE 3aKOHBI, KOTOpBIE COAEpKAT OOIIME NPUHIUIBI OpraHUu3aluu
n30UpaTEeIbHON CUCTEMBI, TapaHTUU W30MPATENBHBIX MPAB IPAaXIaH U PErIIaMEHTAIIUIO POBEICHUS
BEIOOPOB Ha BceX YpoBHX: «O0 OCHOBHBIX FapaHTHUSIX M30MpATENbHBIX MPAB U MpaBa Ha y4acTHE B
pedepenayme rpaxaan Poccuiickoit @enepammm» ot 12 wmrons 2002 roma Ne 67-@3, «O06
oOecrieueHNM KOHCTHUTYIMOHHBIX TpaB TpaxaaH Poccuiickoit ®enepamyn u3bupatb U OBITH
n30paHHBIMU B OPTaHbl MECTHOTO CaMOYTpaBlIeHUs» OT 26 HosA0ps 1996 roga Ne 138-D3 u mHOTHE
JpyTue NpaBoOBbIE AKTHI.

B uenom, Poccuiickas ®enepanus 3a mociieHIE HECKOJBKO JIET, ¢ MOMEHTa paTuuKanuu
EBpornelickoil KOHBEHUMHM O 3alllUTe NIpaB 4YeJIOBEKAa M IO HACTOsIEe BpeMsl, IMpoBesa
KOJIOCCAJIbHYIO pa0OTy MO TMPHUBEACHUIO POCCHUHCKOTO 3aKOHOJATENIbCTBA B COOTBETCTBUE C
HOopMamu EBporneiickoli KOHBEHIIMU O 3alllUTE MPaB YeJOBEKa M OCHOBHBIX CBOOOJ M PEIICHUSMU
EBpomneiickoro cyna mo mpaBaMm 4ejoBeKa, IIyTeM MUMIUIEMEHTAIMU STUX HOPM B 3aKOHOJATEIbCTBO
Poccun u npuHATHA A€CSATKa HOBBIX OCHOBOIIOJNATAIOMIMX (elepalibHBIX 3aKOHOB. TakuM 00pasom,
Poccuiickas @enepany NpakTUYECKU MOJTHOCTHIO BBIMOJIHSAET B3SAThIE Ha ce0sl 00s13aTeNIbCTBA MPU
patudukanuu EBpomeiickoil KOHBEHIIMM O 3alllUTe TMpaB 4YeJOBEKa M OCHOBHBIX CBOOOJ IO
MPUBEIACHUI0 POCCUMCKOr0 3aKOHOAATENLCTBA B COOTBETCTBUE C OCHOBHBIMHM E€BPOINEHCKHUMH
CTaHJapTaMH 3alUTHI [IPAB YEJIOBEKA.

Tem He MeHee, CYHIECTBYIOT U IO HACTOSIIEE BPEMsl HEPA3pELIEHHbIE MPOTUBOPEUUS MEKIY
POCCHIICKMM 3aKOHOJIaTEIBCTBOM U HOpMaMu EBporneiickoil KOHBEHLIMH O 3alMTE IPaB YEJIOBEKA U
OCHOBHBIX CBO0O]I M MpeleeHTHBIMU petenns EBpomeiickoro cyaa mo mpaBaMm 4enoBeka. Tak, 70
CHX TOp HE SICeH BOIpOC 00 OTMEHE cMepTHOW ka3Hu B Poccuiickoit denepanuu, Tak Kak Mpu
patuduxanmu EBpomneiickoii koHBeHIMu Poccust o0s3amach B TOCIEICTBUH paTu(UIMPOBATH
[TpoTtoxon Ne 6, 3anpemaronnii H(pUMEHEHNE CMEPTHON Ka3HH.
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Taxoke, BAXXHO OTMETUTh, YTO BBINIOJIHEHHE 00s13aTenbeTB Poccuiickoit denepanueit, B3AThIX
Ha cebs ¢ patudukanueii EBporneiickoil KOHBEHIIMH O 3alllUTe MpaB YeJIOBEeKa U OCHOBHBIX CBOOOI,
TpeOyeT He TOJNbKO MPHUBEICHUS POCCUHUCKOTO 3aKOHONATENbCTBA B COOTBETCTBHE C HOPMaMU
KonBenmmn u cynebHol npakTukoil EBpomeiickoro cyna mo mpaBaM 4eJOBEKa MyTeM HPUHSATHUS
COOTBETCTBYIOIIMX 3aKOHOB, HO M COOJIOACHHS HUX B IPABONPUMEHUTEIHLHOW NPAKTHKE.
Taxum ob6pazom, Poccus, siBisisice wienom CoBeta EBporibl, 10omKHA M Iajblie PeAPHHUMATE BCe
HEOOXOJMMBIE MEpbl 10 MPHUBEIECHUIO POCCUHCKOTO 3aKOHOAATEIbCTBA B COOTBETCTBHE C
OCHOBHBIMHU €BPONEHCKUMH CTaHAApTaMH B c(hepe 3allUThl MPaB YeIOBEKAa U OCHOBHBIX CBOOO/, B
YaCTHOCTH, C HOpMaMu EBpONEcKol KOHBEHIIMH O 3aIUTE MPaB YEJIOBEKAa U OCHOBHBIX CBOOOM U
peweHusimu  EBpornelickoro cyja 1o mpaBaM 4YeJOBEKa, B 1eJsIX Mpu3HaHusa Poccuiickoit
denepaiii CO CTOPOHBI MEXKIYHAPOJHOTO M EBPOIMEHUCKOTO COOOIIECTBA JIEMOKPATUYECKUM
roCyJIJapcTBOM, KOTOPOE BBINOJIHAET B3SAThICE Ha ce0sl MEXIyHApOJIHBIC 0053aTeNbCTBA U CTABUT
3allUTY MPaB YeJIOBeKa TJIaBHOM rocyapCTBEHHOM 3a/1auei.

8.Bansinue pemennii EBponeiickoro Cyaa Ha HAIMOHAJbHOE 3aKOHO1ATeJbCTBO.

B oreuecTBeHHOH MpaBoOBOii cucTeme, Kak 0 ToM rooputcsi B 4.4 cr.15 Koncruryuuu PO,
NEMCTBYIOT Tak)Ke OOILIeNpU3HAHHBIE CTAHJApPTHI, NMPUHATHIE B MEXIyHapoJIHOM cooOmiectse. B
YaCTHOCTH, co BeryrienueM Poccuiickoit @epneparuu B 1996 r. B Coser EBponbl 1151 Poccun cranu
00s13aTebHBIMU TAaKHE MEXIYHapOJHO-TIPaBOBbIE JOKYMEHTHI, kak KoOHBeHIMsS O 3ammure Mpas
YyeJoBeKa M OCHOBHBIX cB00oA oT 04 HosOps 1950 (manee - KonBeHIusi) u mocCieqyromime
npotokobl K Hell. EBpomneiickuii Cyn 1o nmpaBaM 4esioBeka OblT 00pa3oBaH, B LESAX 00eCTICUCHUS
coOmro/ieHus1 00s3aTENbCTB, MPUHATHIX HA ce0sl rocyaapcTBamMu-ydacTHuKaMu, B CtpacOypre. Cyn
paccMaTpuBaeT MHAMBUIYyalIbHBIE KaI00bl U MexrocyaapcTBeHHble nena. [lo mpocsbe Komutera
muHuctpoB CoBera EBponsl Cyn MokeT Takke JaBaThb KOHCYJIBTaTUBHBIE 3aKIHOUEHUs
OTHOCHUTEJILHO TOJIKOBaHUs TosioxkeHut EBpomnelickoil kouBeHuuu uiad [IpoTOKONOB K HEH.
TonkoBaHMe M CMBICI IOJIOKEHUH 3TOTO OCHOBOIIOJIATAIOLIET0 MEKIYHApOJHOIO JOKYMEHTa B
o0acTu mpaB YeJoBEeKa TAaKKe BbIABIAETCS EBpomelickuM CyloM NpH pa3pelieHud KOHKPETHBIX
KanoO rpaxiaH, (GopMUPYs LENyI0 CHUCTEMY KOHBEHIIMOHHBIX IPELEJCHTOB, pPa3BUBAIOIIUX U
nonoisitoiux  Eponeiickyto Konenuuto. EBpomneiickuit Cyn 1o mpaBam 4eslOBEKa BIIpaBe
NPUHUMATh 3asBJIEHUS OT (U3MYECKUX U IOPUAMYECKUX JIML, YbM KOHBEHIIMOHHBIE IIpaBa
HapylIeHbl TOCYJIAPCTBOM, 10/ IOPUCAUKIIMEN KOTOPOTO OH HaxoauTcs. EBporeiickue rocyaapcrsa
JOOPOBOJILHO MOYMHUIIN ce0sl FOPUCIUKIIMY HE3aBUCUMOI'0 HaJHALIMOHAIILHOTO Cy/1e0HOTr0 Oprasa,
MMEIOIIET0 MpPaBO IMPUHUMATh IOPUAMYECKH oO0s3aTenbHble s HUX pemeHus. JlanHoe
oOcrosiTennbeTBO oTpaxkeHo B denepanbHom 3akoHe oT 30 maprta 1998 roma «O parudukanuu
KonBenuu o 3amure npaB 4yegoBeKa M OCHOBHBIX CBOOOJ M HPOTOKOJOB K HEW», B KOTOPOM
COJICP)KHUTCS 3asBIICHUE O TMPU3HAHUM OOsi3aTenbHbIMU U151 Poccuiickoit ®enepanuu  Kak
opucaukiuu EBponeiickoro cyja o mpaBaM 4yelloBeKa, TaK U €ro peuieHuil. B cooTBeTcTBUU CO
cTaTheil 2 nmaHHOTrO 3akoHa Poccwiickas Deneparus mpusHaeT ipso facto m 6e3 crenuasbHOTO
coryalmieHus pUcIuKIoo EBponeiickoro cyna mo mpaBaMm 4esnoBeka 00s3aTeNIbHON MO BOMpPOCaM
tosnkoBaHus U npuMmeHenuss Kouenuuu u [IpotokonoB k Hell. KoHBeHIMS BeTynuia B CHILy ISt
Poccunm 5 mas 1998 r., u ¢ 3TOro MOMEHTa €€ TpaBWiia B 00S3aTCILHOM IOPSJIKE JOJDKHBI
YUUTBIBaTbCA poccuiickumu cynamu. Konctutyuuonuslii Cyn P@® BhoepBble cocnajics Ha
noctaHoByieHus1 EBpomneiickoro Cyza mo mpaBam 4ejoBeKa B CBOEM IOCTAaHOBICHHH OT 23 HOSOps
1999 Ne 16-I1 o geny o nmpoBepke KOHCTHTYITMOHHOCTH a03aIleB TPETHEro U YETBEPTOrO MyHKTA 3
cratbu 27 denepanpHoro 3akoHa «O cB00O/IE COBECTH M PEIUTHO3HBIX OOBEAMHEHUSIX» B CBSI3U C
xanobamu Penurnosznoro obmecrBa CBuneteneit Merossl B ropoae fpociaBie u pelMruo3HOTO
oObenuHeHust «Xpuctuanckas LlepkoBs mpocnaBienus». EBpomneiickum CynoM NpU3HAHBL YKe
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YeThIpe KajoObl, MOJaHHBIE O HApyIIeHUH cTaTedl 9 (cBOOOJAa MBICIHM COBECTH W penuruu), 11
(cBoOoma cobpanuii u oOwbeauHenuit) EBpomelickoli konBeHnuu Poccuiickoit deneparueit. IT1o
Pemenue o npuemnemoctu xano0sl Ne 18147/02 Caenronornueckast 11epkoBb I'. MOCKBBI U IPYTHX
npotuB Poccun ot 28 okTsa0ps 2004 rona, pemenue EBponeiickoro cyna mo mpaBam 4ejgoBeKa OT
09.06.2005 o npuemnemoctu xanod Ne No 76836/01 u 32782/03 Eprenuss Kumnm, Aiinapa
CynranoBa u Caenrosnoruueckoil nepksu r. Hmxnekamcka npotuB Poccun.), ykaszaB, 4TO
nocta”oByieHus: EBpomneiickoro cyna mo nmpaBam denoBeka oT 25 mas 1993 rona (Series A n0.260-A)
u ot 26 centa0ps 1996 rona (Reports of Judgments and Decisions, 1996-1V), pazbsicusitoT xapakrep
u MacmTad 00s3aTeNIbCTB TOCYAApCTBA, BBHITEKAINMMX W3 cTaThW 9 HaszBanHoW KonBeniuu. B
nanHoM [locranoBnennn KonctuTynumonHsil cyn P® Tonpko ccplutaeTcs Ha HMOCTAHOBIICHUS
EBporneiickoro Cyna mo mpaBaM 4eslOBEKa, HE PACKphIBas, HAa Kakylo 4acTb IlocraHoBiieHus, oH
cocnaics, ¥ kakasa npasoBas nosunus ECIIY Obina ncnosnb3oBana KoncrutynuonssiM Cynom PO
111 000CHOBaHMS cBOMX BbIBOJI0B. KoHcTuTynonusiii Cyn PO, kak npaBuiio, ccbulaeTcs Ha T€ WU
uHbIE NpaBoBble mno3unuu EBponelickoro Cyna mo mpaBaM 4YesIOBEKa, yKa3blBas TOT WIM MHOMN
naparpad [locraHoBieHus, 1nb60 BOCIPOU3BO/II caM TEKCT MpaBoBoi no3unmu EBponeiickoro Cyna
1o npasaM 4denoBeka. OueHuBas BiausHUE pelieHuil EBponeiickoro Cyzaa mo mpaBaM 4esloBeKa Ha
npaktuky Koncturynnonnoro Cyna P® B 3aBucuMocTH OT (OPMBI  OCYLIECTBISIEMOTO
KoncrutynuonusiM Cynom P® HOPMOKOHTPOJIST — aOCTPaKTHOTO WM KOHKPETHOTO — CJEIyeT
3aMeTUTh, uTO U3 168 pemennii Koncturyunonnoro Cyna P®, B KOTOpBIX 10 COCTOSAHUIO HA 1 Mast
2010 r. HENmOCPEeICTBEHHO HCMOJIb30BaHbl MpaBoBble no3uuuu Eponeiickoro Cyna mo mpasam
YeJI0BeKa JINO0 YIOMUHAIOTCS PUHSTHIE UM PELICHMUS.

9.Coger EBponbl Kkak MeKAyHapoJHasi peruoHajbHass opranusanusi. OCHOBHbIe
HalNpaBJeHus AesATe1bHOCTH U cocTaB CoBetra EBponbl.

Coser Epombsr (Council of Europe) - crapeiimas Ha KOHTHHEHTE MEXIyHapOIHAsS
MOJIUTHYECKasi OPTaHU3aLINI.

OdunmansHoit paroit co3ganus Cosera EBpombl cuntaercs 5 mas 1949 roga. B sTot nens
MUHHUCTPBl MHOCTpaHHbIX nen benbrun, Hanwum, ®panmumu, Wpnanauu, Urtamuu, JlrokcemOypra,
Hunepnannos, Hopserun, [lIBennn n BennkoOputanuu Ha koHpepeHimu B JloHmOHE oanucamu
cornamenue o co3nanuu Cosera EBpomnsl u Ycras CE.

Unenamu CoBera EBpombl sBisitorcsi 47 rTocynmapcTB, B ToM uwmcie 21 rocymapcTBo
HenTtpanbuoit u Boctounoit EBpomnbl. 3asBky Ha Beryruienue B Opranuzanuio nogana bemnopyccus.
Craryc nabmomgarens npu Komurtere munuctpoB CE mnpenocraBnen CILA, Kanane, Snonun,
Mekcuke wu Barukany. Wzpawnb, Kanaga u Mekcuka wumeroT craryc HabOmomareias Mpu
[Tapnamentckoii accambiee CE.

Poccuiickas ®enepanus crana 39-m rocymapctBom-wieHom Coseta EBpombl 28 depains
1996 rona.

CornacHo YctaBy opranusanud, "nienbio CoBeta EBpOIbI SBIsIETCS] TOCTHKEHHE OOJIBIIETO
€AMHCTBA MEXAY €ro 4ie€HaMd BO HMMs 3alUThl M OCYUIECTBJICHHS HACATIOB WM MPUHLIMIIOB,
SBISIIOLINXCS WX OOIIMM JOCTOSIHUEM, M COJCHCTBHE HUX HKOHOMHUYECKOMY W COIUAIBHOMY
nporpeccy.

Ora wuenp Oymer pocturaThest ycuwnmsimu opraHoB Cosera EBpomsr  mocpenctBom
pPacCMOTpPEHUSI BOMPOCOB, TPEACTABISIONIMX OO WHTEpPEC, 3aKIIOYCHHs COTJIAIICHUNW U
MPOBEJICHAS COBMECTHBIX JEHCTBHI B JKOHOMHYECKOW, COLMAIBHOW, KYyJbTYPHOH, HAy4HOW,
MPaBOBOM M aJIMUHUCTPATUBHOW 00JACTAX, PAaBHO KaK W IyTeM MOJAJEPKAaHUS MU AalbHEHIIEro
OCYILIECTBJICHHUS MTPAB YEJIOBEKa U OCHOBHBIX CBOOOA".

Hemnenrane nonutudeckue noiaaomounsi Cosersl EBporel Oblmi ompenencHsl Ha TpeTheit
BCTpEUE TJaB TOCYAApCTB M mpaBuTelnbcTB B Mae 2005 roma B Bapmase, rae ObLTM MPUHSTHI
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[Tonutnueckas aexnapanusi, a Takxke [lnan nelcTBUM, B KOTOPOM rocyAapcTBa-4IeHbl HAMETHIIH
ocHoBHble 3amaun CoBera EBpombl Ha Ommkaiimue Troabl. OJTO: MPOJABMIKEHHE OOMIMX
OCHOBOITIOJIATalOIIUX LIEHHOCTEH: IpaBa 4YeJIOBEKa, BEPXOBEHCTBO 3aKOHA U JE€MOKpaTHS;
YKpeIJIeHHEe Mep, HalpaBiCHHbIX Ha oOecreueHue Oe30MacHOCTH EBPONEHCKUX TpaxaaH, B
YaCTHOCTH, B 00JIacTh OOpHOBI C TEpPpPOPU3MOM, OPraHHU30BAHHOU IMPECTYMHOCTHIO U TOPTOBICH
JIOJBMH;  Pa3BUTHC COTPYJHMYECTBA C APYTMMH  MEXKIYHADOIHBIMH M  CBPONCHCKUMH
OpraHu3alusIMU.

B pamkax CE npunsto ©6onee 210 MHOTOCTOPOHHMX KOHBEHIIMH, COTJIAIICHUNH W
JIOMIOJIHUTEINIBHBIX MPOTOKOJIOB K HUM. HekoTopble U3 3TUX TOrOBOPHO-IPABOBBIX AKTOB OTKPBITHI
JUIE TIPUCOEIWHEHMsS] HEEeBPOIECHCKUX TocyAapcTB. Poccust sBisieTCs y4acTHUKOM (ITOANUCANa U
patudunupoana) 56-tu npaBoBbIx JoKyMeHTOB CoBeta EBpombl, B T.4. KOHBeHIIMM 0 3amuTe npas
YeJIOBeKa M OCHOBHBIX CBOOO/I.

10. IlpeameTHast komnerenuus Esponeiickoro Cyaa

OTBeT Ha mMOCTaBIIEHHBIM Bompoc maer cT. 1 KouBeHmum: rocyaapcTBa-y4acTHUKA
"00ecneunBaT KaXJI0MY YEJOBEKY, HaXOJIIIEMYyCs MOJ HMX FOPUCIAHMKIMEH, mpaBa u CBOOOJBI,
ompeneneHnble B pasnene | Hacrosimedt KonBenmuu". Dta crates Obuia chopmynupoBaHa [0
npunsatust [IpotokonoB k KOHBEHIIMM M COOTBETCTBEHHO JIOJDKHA OBITH JIOTIOJHEHA NpaBaMH,
YCTaHOBJICHHBIMH 3TUMU [IpoTokonamu. OgHaKo 00K ONpeeIONUi MPUHILIUI CIeIyeT U3 Hee
noctaToyHo 4erko: CyJ KOMIETEHTEH paccMaTpuBaTh TOJBKO T€ Jena, TIe pedb HUACT O
HapyIICHUSX TpaB W CBOOOJ, TapaHTHpoBaHHbIX KoHBeHumed, u pemenus Cyma MOryT
OCHOBBIBATHCSI TOJIBKO HA €€ HOpMax.

OnHako U3 00s13aTENBHBIX MPEIBAPUTEIBHBIX YCIOBUH, C y4eTOM KOTOpbIX Cy/ ompeaenserT,
MOKET JI JJaHHOE oOpaieHue (3kajgo0a) ObITh MPUHATO K PACCMOTPEHHIO MO CYIIECTBY, COCTOUT B
TOM, 4TO INpeaMeTOM oOpalleHusi MOXKeT ObITh JHIb NpaBo, rapantupyemoe Konsennueit. Eciu
pedb UIET 0 KaKOM-JIMOO MHOM TpaBe, To oOpaiieHue (kainoba) He OyAeT MPUHATO. ITO YCIOBUE B
npaktuke Cyna umeHyertcs ratione materiae.

KonkpeTtHoe mpencraBieHue o npeameTHodl komnereHuuun Cyna MOXeET JAaTh JIUIIb
JIOCTaTOYHO TIOJIHBIM KATaJIOT MpaB U CBOOO/I, rapaHTHpOBaHHBIX KOHBEHIIHEH.

B tekcre KonBeHmum u ee pasaene MepBOM HET CKOJbKO-HUOYIh YETKOW CTPYKTYPHOM
KJaccu(UKAIMU TapaHTHUPYEMBIX TpaB U cB0OOJ. TeM He MeHee OHM MOTYT ObITh pa3OuThl Ha 4
IPYIIIbI, COOTBETCTBYIOIIME B OCHOBHOM KJIACCU(HUKAIMH, MUCIOJIb3YEMONH B KOHCTHUTYLHOHHOM U
MEX/IyHApOTHOM IIpaBe.

Kakue mnpaBa rapantupytorcs EBpomeiickoit KonBeHnueil o 3amure mnpaB yejoBeKa M
OCHOBHBIX CBOOOJI M JOTIOJIHUTEILHBIMHU MPOTOKOJaMU K Hel? OOpatumcst Kk Tekcty KoHBeHIIMM H
IIPOTOKOJIOB.

- MpaBo Ha ku3Hb (cT. 2 KoHBeH1un),

- TPaBO HE TOJBEpPraThCs IMBITKaM, YHIDKAIOIIEMy U OecueroBeuHOMY oOpaieHuto (cT. 3
KonBeHmun);

- 3ampeT pabcTBa U MPUHYIUTENBHOTO Tpy/aa (cT. 4 KonBeHuun);

- IPaBoO Ha CBOOO/Y U JIMYHYIO HEMTPUKOCHOBEHHOCTH (CT. 5 KoHBeHIINN);

- IPaBO Ha CTpaBeNIMBOE cyaeOHOe pa3duparenscTBo (cT. 6 KonBeHmm);

- IPaBO Ha yBaXEHHE YACTHOW U CEMEHHOMN KU3HU, HEIPUKOCHOBEHHOCTH KIJIUINA U TaHHBI
KoppecnonaeHnuu (ct. 8 KonpeHmmn);

- cBO0O/ Iy MBICITH, COBECTH U penuruu (cT. 9 KonpeHuun);

- cBoOoy BeipaxkeHust MHeHuUs (cT. 10 KonBenmun), cBobomy cobpanuii u 00beuHEeHHI (CT.
11 KoHBeHIMM);

- mpaBo Ha 3(pPeKTUBHBIC CpeacTBa MpaBoBoi 3amuThI (CT. 13 KonBeHmM);
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- MpaBO HE IMOJBEPraTrbCs AMCKPUMHUHALIMM IpPU IOJIb30BAaHUM IpaBaMM U CBOOOJaMH,
3akpemieHHbIMU B KonBennuu (cT. 14 KonBenium);

- IpaBo Ha OecTpensITCTBEHHOE MOJb30BaHne cBoel coO0cTBeHHOCTHIO (cT.1 [IpoTokomna 1);

- mpaBo Ha oOpa3oBanue (ct. 2 [IpoTokona 1);

- mpaBo Ha cBoOoaHBIE BBIOOPHI (CT. 3 IIpoTokoina 1);

- IPaBO HE TMOJIBEPTaThCs JUIICHUIO CBOOO b1 3a 1oyirH (cT. 1 [IpoTokona 4);

- mpaBo Ha cBoOoy nepensmkenus (ct. 2 [Iporokona 4);

- MpaBO HE IOJBEPraTbCs BHICBUIKE C TEPPUTOPUHU TOCYIApCTBA, TPaKJaHMHOM KOTOPOIO
muno asisercs (ct. 3 [Iporokona 4);

- IpaBO Ha 00XKaJIOBaHHWE MPUTOBOPOB MO YTOJIOBHBIM JI€aM BO BTOPOW MHCTAHIUH (CT. 2
[Iporokona 7);

- MPaBO HA KOMIICHCAIUIO B cllydae cyaeOHoi ommbku (ct. 3 [IpoTokomna 7);

- MpaBO HE OBITH CYIMMBIM U HAaKa3aHHBIM JIBAXKIBI 32 OJHO M TO XK€ MpecTymieHue (ct. 4
[Iporokona 7);

- paBHompaBue cynpyros (ct. 5 [Ipotokona 7).

11.3anper AUCKPUMUHATIUT
PaBeHCTBO B OTHOIIEHHUH OCYIIECTBIICHHS MPaB U CBOOOT YeJIOBEKa, PaBEHCTBO BCEX Mepe]]

3aKOHOM U TIPABO KaXKJIOTO HA PABHYIO 3alIUTY 3aKOHA IMPOBO3IJIAIIICHBI BO BCEX MEXTYHAPOIHBIX
aKTaX, KaKk YHUBEpPCAJIbHbIX, TAK U PETUOHATIbHBIX.

B MexnynaponHoMm nakrte 00 3KOHOMHMYECKUX, COLMAIbHBIX U KYJIbTYpPHBIX IpaBax, KpoMme
MPOBO3IJIANICHUs PABEHCTBA BCEX MeEpeJ] 3aKOHOM M 3alpelieHUs] TUCKPUMUHAINH, CIENUaIbHO
MOJTYEPKUBAETCSI PABEHCTBO B OT HOIICHHUHU 3apabOTHON IjaThl (paBHOE BO3HArpakJ€HUE 3a TPY.
paBHOI ILIeHHOCTH). B mpaBo Ha crpaBeanuBbIe W OJArOMPUSTHBIE YCIOBHS TPYyAa BKIIOYAIOT
OJIMHAKOBYIO JJII BCEX BO3MOXKHOCTh TPOJBIDKEHHs B padoTe Ha Oojiee BBICOKHE CTYNEHHU
UCKJIIOYMTEIBHO HA OCHOBAHUH TPYIOBOIO CTa)Ka U KBATU(PUKALIMH.

OObIYHO 3ampeT AMCKPUMHUHALIMM YCTAaHOBJEH IO CIEAYIOUIMM OCHOBAaHUSM: pace, LBETY
KOXXH, TIOJNY, SI3bIKY, PEJIMTUH, MOJUTHYECKUM WIM HHBIM YOKICHHSM, HAIMOHAIBHOMY WU
COLIMAJbHOMY MPOMCXOXKICHUIO, UMYIIECTBEHHOMY IOJIOKEHHUIO, POXKACHUIO. DTOT NMEpeyeHb He
CUMTAETCS HCUEPNBIBAIOUIMM. B psie MeXIyHapoIHBIX aKTOB OH jomnoinHsercs. Hampumep, B
Konenmmn OOH «O 3amute mpaB TpyASIIUXCS- MUTPAHTOBY» TOCYAApCTBA-YYaCTHUKU B3SIM Ha
ce0st 00s13aTeNbCTBA HE JIOMYCKAaTh TUCKPUMHUHALIUY TI0 0oJiee MUPOKOMY KPYry OCHOBAaHUH: MOy,
pace, IBETY KOXH, SI3bIKY, PEIUTUU WIH YOSKICHHAM, MOJUTHYECKUM WM HMHBIM B3TJISIaM,
IPaXXIaHCTBY, BO3pacTy, SKOHOMUYECKOMY, HMYIIECTBEHHOMY, CEMEHHOMY M COCIIOBHOMY
MIOJIO’KEHUIO WIIU TI0 JIF000MY APYyromMy IpU3HAKY.

Konsenmmst OOH «O nukBuaanuu IUCKPUMUHAIMM B OTHOIICHUW JKCHIIWH» OTMEYaeT
HEOOXOAMMOCTh JIMKBUJIAIIMKM TAaKOM NUCKPUMHHALIMKM M B 00JIACTH 3aHATOCTH. B wyucie mpouero
rocyJapcTBaM IpeJularaeTcs 3alpeTuTh YBOJIBHEHHE C padOThl B CBSI3U C OEPEMEHHOCTBHIO HIIU
YXO/ZIOM B OTIYCK IO OEPEMEHHOCTH W POJIaM HJIM JTUCKPUMHHALIUIO TIPU YBOJBHEHUU B CBS3H C
CEMEMHBIM MOJI0KEHUEM YBOJIBHSIEMOM.

Bospioe KoauMuecTBO HOPM U TIOJIOKEHUH, HAMPABICHHBIX MPOTUB TUCKPUMHHALUU B cdepe
Tpyda ¥ TPYAOBBIX OTHOILICHHWH, COJEPIKATCS B KOHBEHIMAX U pexkoMmeHmamusx MOT. Dromy
nocBsinieHbl: KouBennus Ne 111 «O nuckpuMuHanmu B o0acT TpyAa U 3aHsATui», KonBeHnus Ne
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117 «O6 OCHOBHBIX IIEJISIX U HOPMAX COIMATbHOU MOJMTUKNY», KouBeHust Ne 56 «O tpyasmmxcs ¢
ceMelHbIME 00si3aHHOCTAMU», KouBeHnusa Ne 169 «O KOpeHHBIX HapoJax W HaApoJax, BEIYIIUX
IIeMeHHOW 00pa3 xu3Hn», Kousenmus Ne 100 «O paBHOM Bo3HarpaxxacHumn», Pexomenmamms Ne
165 «O Tpyasmuxcs C ceMedHBIMU oOsi3aHHOCTSIMUY», Pexomenmamust Ne 90 «O paBHOM
BO3HarpaxaeHuny», Pexomenmamust No 162 «O MOXWIBIX TPYIAITUXCSI.

Haubonee o0 o cogepxanuto 1okymeHToM siBisiercs: Kousennus Ne 111. Ona 06s3b1BaeT
rocyJlapcTBa ONPEENIUTh U MPOBOANUTH HAIIMOHAIBHYIO MOJUTHKY, HANIPABIECHHYIO Ha MOOLIPEHUE
paBeHCTBA BO3- MOXKHOCTEM M OOpallleHHs B OTHOLIEHUM TPYJa U 3aHATUH C I€JIbI0 UCKOPEHEHUs
BCSIKOM TMCKpUMUHALIMU. JIMCKpUMUHALUS TIOIpa3yMEBAET:

a) BCAKOE pa3jinyue, HEeNONyLIeHHE WIM MpeInoyTeHHe, MPOBOJUMOE IO IMPHU3HAKY pachl,
[BETa KOXH, I[0JIa, PEIUTUH, TOJUTHYECKUX YOESKIEHUH, HHOCTPAHHOTO WJIHM COLUAIBHOTO
MIPOUCXOXKJECHUS, NPUBOALICE K YHUUYTOKEHHUIO WJIM HApYUIEHUIO PABEHCTBA BO3MOXKHOCTEH WIIH
oOpateHust B 00J1acTy Tpy/ia ¥ 3aHATUH;

0) BcsKoe Apyroe paziuyue, HEIOMYIICHWE WM TPEANOYTEHUE, NMPUBOAAIICE K TEM IKe
pe3yabTaTam.

OtmeTrumM, 4T0 O obOmenpuHsATOMYy ToJikoBaHui0 KonBenims Ne 111 3ampemiaet He TOIBKO
OpSIMYI0  JUCKpUMHUHAIMIO  (KOTJa  YCTAaHABJIMBAIOTCA  OTKPOBEHHO JJIMCKPUMHUHAIIMOHHBIC
MIOJIOKEHUSI), HO M KOCBEHHYIO JHUCKpUMHUHAIMIO (KOorja JUCKPUMUHAIMS BO3HUKAeT Kak
OOBEKTHUBHOE TMIOCIIEACTBHE MeEp, KOTOpbIE BBOJTCS M NPUMEHSIOTCS Ui BCEX KaTeropuit
TPyASAMmHUXCs 0€3 Kakux Obl TO HU OBLJIO PA3INYHiA).

Konsenmmst Ne 111 3ampemiaer JUCKpUMHUHAIMIO 1O MPU3HAKAaM pPachl, IBETa KOXH, I0Ja,
pPEIUTHH, TOJMTHYECKUX YOEXKIEHUH, HMHOCTPAHHOTO WM COIHUAIBHOTO IPOHCXOXKICHHS.
KonBenuust Ne 168 1onosHUTENBHO 3alpeTHiia OCYIIECTBIIATh TUCKPUMHUHALMIO IO BO3pPAcTy U B
CBSI3M C yTpaToil TpyaocrnocoOHocT. M Hakonen, Pekomennarus Ne 162 mpusbiBaeT rocyaapcTba
IOPUHATH MeEpbl [0 HEJOINYIIEHUIO JUCKPUMHUHAIIMM MOXWIBIX Tpyadummxcsa. Paszymeercs
rocy/1apCcTBa MOT'YT PACIIMPUTH NEPEYEHb MOTUBOB, 10 KOTOPBIM HE JOMYCKAETCS TMCKPUMUHALIUSA.

Konsennust Ne 111 uckitouaer u3 NOHATUS TUCKPUMHUHALINU:

ar000€e pasznuuue, HEIOMYIIEHWE WU MPEANOYTEHHE, OCHOBAaHHOE Ha CHEIU(PUYIESCKHX
TpeOoBaHMSIX pabOTHI; JOOBIE MEphl, HANpPaBICHHBIE MPOTHUB JIMIA, B OTHOIIEHUH KOTOPOTO
UMEIOTCSI OOOCHOBAHHBIE IOJO3PEHUs] MM JI0KA3aHO, YTO OHO 3aHUMAETCS JAESATEIbHOCTHIO,
MoJIpbIBalONIe 0€30MacHOCTh TOCYAAapCTBAa, MPHU YCIOBHH, YTO 3aMHTEPECOBAHHOE JIUII0 HMEET
mpaBo oOpamieHusi B KOMIIETEHTHBIM OpraH, CO3JaHHBIM B COOTBETCTBHU C HAI[MOHAILHOM
NpakTUKOW. JlaHHOE TMONOKEeHHEe TOJKYeTcsl TakuM o00pa3oM, 4YTO, BO-TIEPBBIX, JIOJIKHBI
CYILLECTBOBATh CEPHE3HbIE MOJ03PEHUSI 0 KOHKPETHOM JEATEIbHOCTH KOHKPETHOTO JIMLA, & HE CaM
(dakT ero NpUHAJIEHKHOCTH K ONpeAeSICHHON pace, HAI[MOHAJIbHOCTH, TAPTUHU WM UHOU TpyIIIe, U,
BO- BTOPBIX, KOMIIETEHTHBII OpraH, CO3IaHHBIN TSI PACCMOTPEHHS JKAIOObI JAHHOTO JIMIIA, JODKEH
OBITh HE3aBHCUMBIM OT AJIMUHUCTPATUBHBIX BIIACTEH, HAXOAUTHCS B HEPAPXUUYECKOU CTPYKTYpE
BBIIIE TOrO OpraHa, 4Ybe pelIeHHEe OoOXKaldyeTcs, obOecrneuuBaTh TapaHTHMM HE3aBUCUMOCTU U
OecIpuCcTPacTHOCTH, OOOCHOBBIBATH CBOE pEIIECHHE CEPhE3HBIMU apryMeH- TaMd H JaBaTh
BO3MO>KHOCTB KAJIOOLINUKY M3JI0KUTH CBOIO TO3UIIMIO; MEPHl COLMATIBHOMN 3alIWThI, HATIPABICHHBIC
Ha YJIOBJIETBOPEHUE OCOOBIX HYXJ JIUIl, KOTOPBIE IO COOOPAKEHUSAM I0J1a, BO3pacTa, (hU3UIECKOM
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HETIOJTHOIEHHOCTH, CEMEHHBIX OOCTOSTENICTB WM COLMATBHOTO WM KYJbTYpPHOTO YPOBHS
MIPU3HAIOTCS HYKJAIOMIMMHUCS B 0COOO0H 3allUTe WU TTOMOIIH.

B otHOmEHN nHBaMMIOB 3TO cnenuanbHo oTMedeHo B Kouseniuun MOT Ne 159, cormacHo
KOTOPOU TO3UTHBHBIE MEPHI, HAIPABJICHHbBIE Ha 00ECTICUeHUE MOJTMHHOTO PABEHCTBA O0paIeHUs 1
BO3MOKHOCTEH JJIsl MHBAJIMJIOB U APYTUX TPYASIINUXCS, HE CUUTAIOTCS TUCKPUMMHALIMEH MTOCIIETHIX
(ct. 4).

KonBenmmst MOT Ne 100 o06si3p1BaeT rocyaapcTBa HCIIOJIb30BaTh HAIMOHAIBHBIE METOJbI
YCTaHOBJICHHSI CTaBOK BO3HArpa)/JIeHUs C LIeJbl0 OOecrneyuBaTh NMPUMEHEHUE MPUHIUIA PABHOIO
BO3ZHATPAXKJICHUSI MYXXYMH W KCHIIWH 3a TPYJ PaBHOW IEHHOCTH. VHBIME CJIOBaMH, CTaBKH
BO3HATrPaXkJICHUS JI0JKHBI ONIPEIEIThCS 0€3 JUCKPUMUHAIMY 10 IPU3HAKY I10J1a.

«TPYJ PaBHOW IIEHHOCTH», KOTOPOE UMEET 0oJiee MUPOKOE 3HAYCHHE, YEM «PAaBHBIA TPyI», U
HAmnpaBJIeHO Ha TO, YTOOBI NPEJOTBPATHTh KOCBEHHBIC OTPAHMYEHHUS MPHUHIIMIIA PABEHCTBA
BO3HATrpaXkJIeHHUs,, KOTOPblE BO3MOXKHBI IPH INPUMEHEHUH MOHATHUS «PaBHOE BO3HATPAXICHHE 3a
paBHBIN Tpya». B ciaydyae mpuMeHEeHHs MOCIIEHETO MOHITHS BO3MOXHA TUCKPUMHUHAIINS KEHIIUH B
OTHOILIEHUH pa3Mepa 3apab0THON IIIATHI MO/ TEM IPEUIOroM, YTO CHEU(PUUECKH KEHCKUHM TPy He
paBeH MY)XCKOMY (MeHbIINE PU3NYECKUE HATPY3KH H T. 11.).

Hapsiny ¢ ynuBepcanbubiMu aktaMmu MOT o paBeHcTBe B cdepe Tpyaa ACHCTBYIOT HEMaso
KOHBEHIIMM M pPEeKOMEeHJAlUH, KOTOpbIE OTHOCATCS K OIpPENEICHHBIM KaTErOpusM TPYISLIUXCS:
paboTHUKaM-MUTPAHTaM, JIUIIAM C CEMEHHBIMH 00S3aHHOCTSIMU, MOKUIIBIM TPYISIIAMCS, MOPSKAM,
CEJIbCKOXO3AMCTBEHHBIM Pa00OUnM, TPYISIIUMCS — TMPEACTABUTEISIM KOPEHHBIX HAPOJIOB.

Tak, KomBenmmss Ne 156 wmmeer uenpt0 o0ecrneyuTh paBHOE OOpalleHWEe W PaBHBIE
BO3MOKHOCTHU JJIsl TPYASIIUXCS (KaK MYXKUYWH, TaK M JKCHIIMH) C CeMEHHBIMH 00si3aHHOCTAMH. K
HUM OTHOCSITCSI paOOTHHUKH, UMEIOIINE CEMEIHbIE 00SI3aHHOCTH B OTHOIIICHUW HAXOJSIIUXCS HA MX
WOKIMBEHUU JleTe WM Jpyrux Ommkalliux poOJCTBEHHUKOB — UJIEHOB CEMbH, KOTOpPbIE
HYXKJAIOTCSI B yXOJ€ WJIM IOMOIIM, KOIJa Takue OOS3aHHOCTH OTPaHMYUBAIOT BO3MOKHOCTHU
npo(heCCUOHANTBHON MOATOTOBKH, YYaCTHS UJIH MPOIBUKCHUS B TPYAOBOH JIEATEILHOCTH.

KonBenmust 00s13bIBaeT rocynapcrsa MPUHATH MEPbl K TOMY, YTOOBI JIMLA C CEMEHHBIMU
00513aHHOCTSIMU, KOTOPBIC BBHIMOJHSAIOT WM JKEJIAIOT BBIMOJHATH OIUIAYMBAEMYI0 paboTy, MOTIH
JIeNaTh TO, HE MOABEPrasich JUCKPUMHUHAINH, W, HACKOJIBKO 3TO BO3MOXHO, TADMOHUYHO COYETATh
npodeccruoHaabHbIe U CEMEWHbIE 00S3aHHOCTH.

JlomkHBI  OBITH  TPUHSATHL  MEPBI, COOTBETCTBYIOIIME HAIMOHAIBHBIM  YCIOBHSIM U
BO3MOKHOCTSAM, C TE€M YTOOBI TPYASIIUECS C CEMEUHBIMH OO0S3aHHOCTSIMU MOTJIM OCYLIECTBIISATH
MpaBo Ha CBOOOIHBIN BBIOOP paObOThI ¥ YTOOBI MPUHUMAIMCH BO BHUMAHUE WX TIOTPEOHOCTH B cepe
3aHATOCTU. JIOJDKHBI TaKKe NMPUMEHATHCS MEphl, B TOM 4mcie B o0Onactu npodeccHoHaabHOU
OpPUEHTALUU U TOATOTOBKH, KOTOPBIE MO3BOJMIN Obl TPYIALIMMCS C CEMEHHBIMU OOS3aHHOCTSIMU
HOPMAJIBHO TPYIUTBCS, & TaK)K€ BO30OHOBIATH TPYAOBYIO JAEATEIHHOCTH IOCIE OTCYTCTBHS Ha
paboTe B CBSI3U C BBHIMIOJIHEHHEM CBOMX 00si3aHHOCTEH. CeMeitHble 00S3aHHOCTH HE MOTYT CIIYKUTh
OCHOBAHHEM JUIs1 YBOJIbHEHHUSI.

Pexomenmanmst Ne 162 mpemyiaraer rocyiapcTBaM CIEUUATBHO 3alPETUTh TUCKPUMHHAILIUIO
MOKWIBIX TPYAAIIUXCA. Bo3pacTHBIE KaTEropuu, OTHOCAIIUECS K IMOXKUJIBIM, ONMPEENseT Kaxaas
CTpaHa B COOTBETCTBHMM C HAlMOHAJIbHBIM 3aKOHOJATEILCTBOM, IHPAKTUKOH M MECTHBIMHU
YCIIOBUSIMH.
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BbIxog Ha MEHCHIO MO0 BO3MOXKHOCTH OCYIIECTBIICTCS Ha JTOOPOBONIBHON ocHOBE. [loxxuibie
TPYASIIMECs TOJDKHBI IMOJIb30BAaThCSl PABEHCTBOM BO3MOKHOCTEH M oOpalieHuss BO Bcex cepax
TpyJa U 3aHATOCTU. DTO OTHOCHTCS K JIOCTYIY K pabOTe MO MX BHIOOPY, XOTS B UCKIFOUUTEIbHBIX
Cllydasix MOTYT YCTaHABJIMBATHCS BO3PACTHBIE OTPAHUYCHHUS JUII HEKOTOPBIX BUAOB paboT. 3amper
JUCKPUMUHAIIMK HE JIOJDKEH HEONaronpusITHO OTPaKaTbCsd HA MPU3HAHHBIX HEOOXOJUMBIMHU
CHEeIUalbHBIX Mepax 3allUThl WJIA MOMOIIM MOKUJIBIM TPYASIIMMCS, TO €CTh B JIAHHOM Cllydae
COIJIACHO OOLIENPUHATOMY TOJIKOBAHHUIO JIOMYCTUMA «ITO3UTUBHAS TUCKPUMHUHALIUSY.

Ha eBpomeiickoM ypoBHE 3ampeT AMCKpUMHUHAIIMK B chepe Tpyna comepkutcsi B EBpornerickoi
KOHBEHIIMH 3aIIHUTHI TIPAB YEJIOBEKA, KOTOPasi OOBSIBIISET, YTO OCYIIECTBICHHE MMPOBO3TIANICHHBIX B
Hell mpaB, B TOM YHCJE 3alpeT NPUHYIUTENBLHOrO TPpyAa U MPaBO Ha co3gaHHe MPOo(dCOr030B,
JIOJDKHO 00€CTIeunBaThHCS 0€3 pa3uius 1M0JIa, Pachl, IIBETa KOXKH, SI3bIKA, PEIUTHH, TOJTUTUIECKUX U
WHBIX yOeXKJIEHUH, HAIMOHAIBLHOTO TPOUCXOXKACHUS, MPHUHAJIEKHOCTH K HAIWOHAIBHOMY
MEHBIIUHCTBY, COOCTBEHHOCTH, MECTa POKJICHUS U APYTUX 0OCTOSITENBCTB.

12.ITpaBo Ha BHYTPUTOCYIAPCTBEHHYIO 3aIIIUTY

[IpaBa uyenoBeka — 3TO oOmpejeleHHblE HOPMAaTUBHO CTPYKTYPHUPOBAHHbBIE CBOMCTBAa H
0COOEHHOCTU OBITHSI JIMYHOCTH, KOTOPbIE BBIPAXKAIOT €€ CBOOOJY M SIBISIOTCS HEOTHEMIIEMBIMH U
HEOOXOJMMBIMU CIIOCOOAMH U YCIOBUSIMU €€ KH3HH, €€ B3aMMOOTHOIIEHUN C OOIIECTBOM,
rocyJapcTBOM, JPYTMMH HWHIMBHUIAMH. MeXIyHapoJHO-IIpaBoBasi 3alldTa IMpaB M OCHOBHBIX
cBOOOJT YeIOBEKa SIBJISIETCSI OJAHUM M3 ACIEKTOB CIIOKHOM M MHOTOIUIAHOBOM MpPOOJIEMBbI 3aIUThI
npaB dyenoBeka B 1esoM. Ilpu 3Tom 3amuTa mpaB uyenoBeKka SBISETCS, HPEXaE BCEro, 3agadeit
BHYTPHUTOCYJJapCTBEHHOI'0, HAIIMOHAJILHOTO IpaBOIOpsAaKa. EcTeCTBEHHO, YTO NpaBa U OCHOBHbIE
cBOOO/IbI YEJIOBEKA HA CETOJHAIIHUNA JIeHb TapaHTHPYIOTCS Ha JBYX YPOBHSX: MEXIYHApOJHOM M
BHYTPUTOCYJapCTBEHHOM. B CcBOIO odepenb MeIyHapOJHbIH YpOBEHb 3aIIUTHI MPaB U OCHOBHBIX
cBOOO/1 Y€JI0BEKA MOXKHO PacCMaTpUBATh Ha MPUMEPE YHUBEPCAIBHBIX M PETHOHAIBHBIX CTPYKTYP.
Hecmotpst Ha 3TO, BCe YypOBHM 3alllUThl IpaB YEJIOBEKa TECHO CBsI3aHbl MEXJIy COOOM,
B3aMMO3aBUCUMBl U  B3aUMOOOYcCiOBJeHbl. JlaHHAas B3aMMO3aBUCUMOCTh TIPOSIBISETCS B
CJIETYIOIIEM.

MexaHu3M MeEXIyHapoAHOW 3ammuThl mpaB yenoBeka (KomuTeT mo mpaBam delloBeka,
EBponeiickuii Cyn mo mpaBam 4enoBeKa M T.I1.) HAYMHAET (PYHKIIMOHHPOBATH TOJIHKO TOCTE TOTO,
KaK HCcUepmaHbl BO3MOKHOCTH BHYTPUIOCYJApCTBEHHOTO MexaHuW3ma. B cBoro ouepenb
BHYTPUTOCYJJapCTBEHHOE 3aKOHOJATENbCTBO IO 3alllUTe IpPaB M OCHOBHBIX CBOOOJ 4eJOBEKa
OPUEHTHPOBAHO HAa MEXIyHAapOIHO-MpaBoBble akThl. OHO Kak MOXHO 0oJjee MOJHO OTpa)kaeT U
3aKperuiier ToT o0beM MpaB U CBOOOJ MHAMBUIA, KOTOPBIA MPETyCMOTPEH MEXKIyHapOIHBIMU
JIOTOBOPAMHU.

BuyTpurocynapcrBeHHble rapaHTHH.
3aKperuIsIloTCsl B KOHCTUTYLHMSX M MHBIX HOPMAaTHBHO - TPAaBOBBIX aKTax TIoOCYJIapcTBa,
00eCreuynBalOTCsl COOTBETCTBYIOUIUMH MAaT€pHAIbHBIMU W OpPraHM3allMOHHBIMU CpejcTBamMu. B
Poccuiickoit @enepanuu rapantuen, obiagaronieil HaWBBICIICH FOPUIUYECKON CHIIOH, SIBISIETCS
Koncrurynus. B KoncTurynum, kak yxe TOBOPHIIOCH BBIIIE, 3aKPEIUISIIOTCS OCHOBHBIE TapaHTHH,
ONPEJENAIONINE CMBICI, COACPKAHUE U NPUMEHEHHE 3aKOHOB, JEATEIBHOCTh BCEX TEX BETBEU
BJIACTH, a TaKXKe OPraHoB caMoympaBieHus. KOHTpoiab 3a WX COONIOJIEHHEM TPUHAJICKUT
Kouncrurynmonnomy Cyay P®. BHyTpurocynapcTBeHHbIE TapaHTUH JETISATCS HA OOIIHE U TapaHTUU
MPaBOCYIUSI.

OO1mue rapanTum.
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1. 3ammTa nmpaB U cBOOO - 00S3aHHOCTH TocyAapcTBa. JlaHHOE MOJIOXKEHUe 3aKkpervisieTcs B ¢T.45
4y.l Koncruryuuu P®.B peanuzaiuu JaHHOW rapaHTHM y4acTBYET BECh MEXaHH3M TOCYJapCTBa.
2. Camo3zamura npaB u cB0607. Crioco60B caMO3alIUThl CYIIECTBYET MHOXKECTBO U BCE OHU MOTYT
ObITh TIPUMEHEHBI TPaXKJaHAMH, HO CYIIECTBYET OJHO OTpaHWYeHHE, yKa3zaHHOe B cT.45 4.2:
2. Kaxnpiii BIpaBe 3aluiiaTh CBOM IpaBa M CBOOOJBI BCEMH CIIOCOOAMH, HE 3amperieHHbIMH
3aKOHOM.

3. CyneOnas 3ammra. JTa rapaHTUs HaAXOAUT cBoe oTpakeHue B ¢T.46 Koncturynuu. Takas hopma
3alMTHl TIpaB M CBOOOJ sBisgeTcs Hambosiee 3(PQPEKTUBHON, MOCKOJIBKY B CyA MOTYT OBITh
00>KaJIOBaHbI Tmo0bIe pEILIEeHHUS.
4. Bo3smemenue Bpena. B coorBerctBuM co ctatbel 53 KoHCTUTynuu, Kaxablii UMeeT NpaBO Ha
BO3MEIICHUE Bpe/la, MPUYMHEHHOTO HE3aKOHHBIMH JIEHCTBUSMH (WM O€3[eiicTBHEM) OpPraHOB
roCy/IapCTBEHHOM BJIACTU WJIM WX JOJDKHOCTHBIX JML. Pa3mep Bo3MeleHus Bpeaa yCTaHaABIUBAETCS
CYJOM.

5. Heotmensiemocth mipaB u ¢cB000. JI¥000ii YeoBEeK MOKET OBITh YBEPEH, YTO IMOKA CYIIECTBYET
Koncrurynust P®, mpaBa u cB0OOOMIBI, 3aKpeIUICHHbIE B HEH, Kak CKa3aHO B CT.18, sBistoTCS
HEIOCPEICTBEHHO JEUCTBYIOLIUMHU.
6. Bospact. B Koncrurynmum ckazaHo, 4To TrpaxiaHuH Poccun MOXET CcaMOCTOSTENbHO
OCYILIECTBJIATh a TMOJHOM OOBeMe CBOM mpaBa W o0s3aHHOCTH ¢ 18 ser. OrpaHHYEHUEM MOXKET
CIIY’)KUTh TIPU3HAHUE TPa)KJTaHWHA HEJCECIIOCOOHBIM WM OTPaHHUYEHHBIE B JEECIIOCOOHOCTH, HO
TOJILKO TIO PEHIeHHIO cyaa. JIuma, He JOCTUTIIME STOr0 BO3pAcTa, TaKkKe OO0JAJaloT IpaBaMH,
MePEeYUCICHHBIMU B I'paxxnanckom KOJIEKCE.
["apantuu npaBocyausl.

Jannbie rapantun nexxar B ocHoBe YIIK u HampaBieHbl Ha HMCKIIIOUEHUE IPOU3BOJA B
cyneOHOM paszOuparenbcTBe. ['apaHTHM MpaBOCYAUsl - TapaHTUU CBOOOBI JIMYHOCTH, OTCIOAA HUX
KOHCTUTYLIMOHHBIA YPOBEHb 3aKpPEIICHHUSI.

1. Tapaatuu noacynHoctH. /s yenoBeka HEOOXOAMMO, YTOOBI €r0 JIeTI0 pa3doupasoch B TOM
CyJle U TeM CYIbEi, KOTOpbIE MPeTyCMOTPEHBI 3aKOHOIaTeNIbcTBOM. OnpesiesieHre 3aKOHOM TaKoro
cyla U ecTb noacyaHoctb. B KoHcTurynuu npsiMo ykazaHO, YTO HUKTO HE MOXET OBITh JIMIIEH
IIpaBa Ha paCCMOTPEHHUE €ro JeJia TeM CYJOM M TeM CY/AbeH K MOJCYTHOCTH KOTOPBIX OHO OTHECEHO
3aKOHOM. ['7aBHOW TrapaHTHeil JEeMOKpaTHMUECKOTO TNPAaBOCY/UsI BBICTYMAET CYyJ IPHUCSKHBIX.
2. IlpaBo Ha IOPUAMYECKYIO TIOMOIb. OJTO O3HA4YaeT, 4YTO JI00OH, KTO HYKIaeTcs B
KBATM(PHUITUPOBAHHOHN IOPUIMYECKON TTOMOIIM, UMEET MPaBO Ha €€ ToJydyeHue. B nmpeaycMoTpeHHbIX
3aKOHOM ClIydasx, IOpUInYecKast MIOMOIIIb OKa3bIBaeTCs OecIIaTHO.
3. Ilpesymmnmusi HeBUHOBHOCTH. OHa 3akperieHa B ¢T.49.CyT ke Mpe3yMIIIUH 3aKJIF0YaeTCsS B TOM,
YTO JIOOOW YEeJOBEK CUYMTAETCS HEBMHOBHBIM II0Ka €ro BHMHOBHOCTH HE OYIeT J0Ka3aHa.
4. 3arpeT NOBTOPHOTO OCyXkeHus. [laHHast rapaHTHs TJIACUT, YTO HUKTO HE MOXKET ObITh OCYXKJIEH
32 OIHO W TOXe TmpectymsieHne ©Oonee omHoro pasza (cr.50 Kouctutyuuu PO).
5. HenelicTBUTENHEHOCTh HE3AKOHHO MOJYYEHHBIX J0Ka3aTesibCTB. YeIoBeK rapaHTUPOBaH OT TaKUX
"MeTo/0B" paboOThl cyAa W CIEACTBHS Ha BCEX CTaAMAX YroJoBHOro mporecca (cr.50 u.2
Koncrutymun).

6. [IpaBo Ha mepecMmoTp mpuroopa. JIr000# OCyXIECHHBI UMEET MPaBO Ha MEPECMOTP MPHUTOBOpa
BBIIIECTOSAIIMM CYAOM, a TaKKe MPOCUTh O TOMHUJIOBAHUM WJIH CMSATYCHUU TPUTOBOPA.
7. TapanTtus oT camMmooOBHHEHUs. BbIpaxkaeTcs B TOM, YTO 4e€JOBEKa HEJb3s MPUHYAHTH K Jaye
MOKa3aHUil TMPOTHB cels, a TaKkKe MPOTUB OJNM3KUX JUISI HETO POJICTBEHHHKOB, KPYT KOTOPBIX
olpeeseTcs benepabHBIM 3aKOHOM.
8. IIpaBa moTepreBIINX OT MPECTYIJICHUH U 3710ynoTpedienus Biacteio. CtaTths 52 KoHcTHTyIMH
P®:

[IpaBa moTepmeBMIMX OT MNPECTYIUIEHWH M 3J0yMOTPEOJICHUH BIACTHIO OXPAHSIOTCS 3aKOHOM.
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I'ocynapctBo obecrieunBaeT MOTEPIIEBIINM JOCTYII K MPABOCYAUIO U KOMIIEHCAIIMIO TPUYNHEHHOTO
ymiepoa.

9. 3anper oOpaTHOM CHIIBI 3aKOHA. 3aKOH, YCTAHABIMBAIOIINNA WJIM OTATYAIOMIUNA OTBETCTBEHHOCTD,
oOpatHOi cuiibl He uMeeT. Ho ecii OH OTMEHsIET MM CMSITYaeT OTBETCTBEHHOCTh, TO €ro 0OpaTHast
cwia npexycmarpuBaetcs (ct.54 Koncrurymnum).

13.3anpemenue 3;10ynorpedaeHnii npaBamMu

N3 dopmynupoBku cr. 17 KoHBeHIIMU cleayeT, YTO OHAa HE HMMEET CaMOCTOSITEIHHOTO
xapakrepa. Ee HapymieHne 1omKHO 00s3aTeIbHO COMPOBOXKAATHCS HApYIIEHUEM OJHOTO WM Ooiee
npaB ¥ cB0001, rapanTHpyeMbIx 1o Konseniuu i IIporokonam K Hel.

Yro KacaeTcs 4aCTHBIX JIML U IPYII YaCTHBIX JIUL, TO CT. 17 mpenoTBpaiaer BO3MOKHOCTb
CChbUIAThCS Ha IpaBa M cBOOO/IbI, KOTOPHIMU OHM 00JaJato0T, Uil OTPULIAHUS UM OTPaHUYEHUS 3TUX
IpaB ¥ cBOOO AJIS IPYTUX JIMLL.

Bmecre ¢ Tem cr. 17 COmEpKHUT aHAIOTMYHBIA 3alpeT U B OTHOLIEHUM TOCYAAapCTB-
yuacTHUKOB. Takum oOpa3om, rapantusi cT. 17 HaleneHa Ha NPeIOTBpAIllEHHE HCIIOJIb30BaHUS
roCyAapcTBaMu CBOUX IpaB 1o KoHBEHIMM I OrpaHu4eHusl O0Ib30BaHMsI IpaBaMy U CBOOOJaMH,
JUISL OTPHILIAHUS CYIIECTBA 3TUX MpaB U CBOOOJ WJIM UX OIpaHUYEHUS B OOJbIIEH Mepe, HeXEIH 3TO
IpeycMOTpeHO TekcToM KoHBeHIuH.

[IpeuenenTHoe mpaBO BBEJIO BeCbMa BAXXHOE OIPaHMYEHHE Ul HUCIOJIb30BaHMS
roCyAapcTBaMHU-Y4aCTHUKaMHU IpaBa CChIIAThCS Ha CT. 17 B KadecTBE OOOCHOBaHHS CBOMX
neiicteuil. Tak, npu paccmorpenuu aein Jloynecc u [le bexkkep Cyn nu Komuceus npuiuim K BeIBOAY,
4TO, AK€ €CIU YETKO YCTAHOBJIEHO, YTO IETULMOHEP CTPEMUIICA K OTPULIAHUIO WU OTPaHUUYECHHIO
OCHOBOIIOJIATAIOIIKX IIpaB JIPYIUX JIML, WIM €CIM OH IPHUHAUICKHUT K IpyMIe, Mpecleayrouei
MOJO0HbIE 1M, 9TO HE O3HAYAET, YTO €0 MOYKHO JIMIIATh IOJIb30BaHUS IIPaBaMU U CBOOOJAaMHU,
rapantupyembiMud Konsenmueit. Ct. 17 pacmpocTpaHseTcss HCKITIOYUTENBHO Ha TE TIpaBa U CBOOOIBI,
KOTOPBIMH TaKO€ JIMLIO HETIOCPECTBEHHO 3JI0YNOTPEOIISIIO Ui JOCTHKEHUS YITOMSIHYTOM LIENH.

14.Cyne0Has 3amiMTa NpaB MU CBOOO/1 YeJIOBeKa B eBPONEiCKUX rocy1apcTBax.

B EBpome co3gaHbl CTPYKTYpbl, OTBEUAIOIIME 3a 3alllUTy IpaB uesoBeka: Komurer mo
npaaM uenoBeka OOH u EBponeiickuii Cyn npu Cosere EBpormbr.

OCHOBHBIMHM HCTOYHHKAMH MEXIYHApOJHOTO IpaBa, PErIaMEHTUPYIOIIUMHU 3aIIUTY MIpaB U
cBO0OO/T YesloBeKa, SBISIOTCS XapTHs O IpaBax 4enoBeka, EBponeiickas KoHBeHIMs 0 3anuTe mnpas
YelloBeKa M OCHOBHBIX CBOOOJ, 3aKIIOYUTEIbHBIH aKT COBEL[aHUS 10 Oe30MacHOCTH U
coTpyaHuuecTBy B EBporie.

EBponeiickuit Cyn mo mpaBam uenoBeka M Komurer mo mpaBaMm desoBeKa MPUHUMAIOT
XKaJloOBI MPH CIIETYIOIIUX YCIOBUSAX:

o paccMaTpHUBAIOTCA TOJIBKO T€ HApyLIEHUs MpaB YeJOBEKa, KOTOPbIE MPOU30LUIH
nocyie npucoearHenuss Poccun k cooTBeTcTByrommMM goroBopam. KamoOel B EBpomneiickuit Cyn
MIPUHUMAIOTCS, €CJIM ¢ MOMEHTA HapyIICHUs IIPaBa U BHIHECEHMSI MTOCIEAHEr0 CyJeOHOTO pelIeHus
Mpouuio He 6ojee 6 MecsIeB;

o ce BHYTPEHHHE BO3MOXXHOCTHU 3alIHTHI MPaB JOJIKHBI ObITH HCUEPIaHBl (KPOME TEX
CllydaeB, KOTJja paCCMOTPEHHUE Jiejia HEOTPaBIaHHO 3aTATHBAETCS WK 3aBeIOMO Hed(h(HEeKTHBHO);

o *ano0a J0KHA MOJaBaThCs MOCTPAAABIINM U HE OBITh aHOHUMHOM;

o *ayoba T0JbKHA OBITh 000CHOBAHHOM: OpeMsi J0Ka3aTeIbCTB JICKUT Ha 3asIBUTEIIE;

o HeJb3s T0J1aBaTh kano0y onHoBpeMeHHO B EBporneiickuii Cyn u Komuter mo npaBam

yenoseka OOH.
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. clydyae TIPUHSTUA pelleHuss B TMoab3y mnocrpajasiiero EBponeiickuit Cyna
MPUCYKJIAET KOMIIEHCAIIMIO 32 HapyUIEHHOE IpaBo. PelieHust cyna OKOHYATeNbHBI, 00KaJIOBaHUIO
HE MOJIeXKAT U 00513aTeNbHBI JUIsl TOCY/1apCTB-Y4aCTHUKOB, B TOM yuciie ais Poccun.

15.0630p nNpakTHMKH YYacTHsi HENPABHUTEJbCTBEHHbIX OPraHM3alMii B KadecTBe
CTOpPOHBI B JesTeibHOCTH EBponeiickoro Cyna.

Ceroguss B MEXIYHAapOIAHOW TPAKTUKE UCIOJB3YEeTCs JBa TMOHSITHS, CBS3aHHBIE C
obpamenriem B EBpomnetickuii Uy MexayHapoaHbIX opraHuzanuii, - "Amicus Curiae" u "amicus
curiae brief'. OOmenpuHATBEIM sBIseTCs MHEHHE, 4To "Amicus Curiae" - 3TO 4YCIIOBEK WIH
CTOPOHHUI HaOIOAaTenb, KOTOPBI WMEET NpPaBO BHICKA3aTh CBOE MHEHHE B CyJl€ B MOMEHT
COMHEHUS WM OMIMOOYHOTO BBIBOJA. DTO JUIIO HE JIOJHKHO NMPUHUMATH B JIeJI€ y4acTHsl B Ka4eCTBE
MPOIECCYATbHONH CTOPOHBI, W TaKUM JIUIIOM MOXET OBITh, HANpUMEpP, HENPaBUTEIHCTBEHHAS,
npodeCCHOHANbHAS ~OpTaHu3alus, JHIO0 WIM TPyNna JHl, HWMEIIIUE HUCKIIOYUTEIbHBIE
IOPUIMYECKUE WIH TPOPEeCcCHOHATBbHBIC 3HAHHMS MO BAXXHOH TeMe JTOro Jiena, a HX LEeJbio
BBICTYIIA€T BBIHECEHHE KENAaeMoro CyneOHoro pemeHus. B cBoto ouepenp, "amicus curiae brief" -
9TO JOKYMEHT, OTPaXKAIOUIM MHEHHWE, 3asBIICHHE, PE3IOME WM OTYET, IEPEeJaHHBIA TaKUM
CTOPOHHUM HaOIO/IaTeNIeM CYJy, BBIHOCSIIEMY PEIICHUE 10 KOHKPETHOMY Jely. B moxkymeHTax
tuna "amicus curiae brief" wame oTpakaroTCs MHEHHS O FOPUAMYECKUM JHOO (PaKTHUECKUM
BONpocaM. B MpakTHKe MEXIyHApOJHBIX OPraHU3alUi HENPABUTEIHCTBEHHBIC OPTaHU3AINN YaIle
BCEro MNPEJICTABIIAIOT OTYETHl HA TeMy COOJIO/IEHUS IPAB YeJIOBEKa B KaKOM-IMOO peruoHe WU
rocy/apcTBe, KOTOpbIe TOKE MOTYT HOCHUTh Ha3BaHWE pe3lome/3asBiieHHe "amicus curiae" wim
"amicus curiae brief". Tak, oHa U3 KpYMHEHIINX MEXIYHAPOIHBIX OpraHu3anuii "MexyHapoaHas
Awmuuctus" ("Amnesty International") ycremHo HCHoJIb3yeT Takue OTYETHI B CyJEOHBIX Aejiax, B
KOTOPBIX PacCCMAaTPUBAIOTCS MPOOIEMBI CMEPTHOM Ka3HH, MBITOK WM dKCTpaaunuid. O4eHb BaKHON
OCOOCHHOCTBIO COBPEMCHHOM TIPAaKTUKH HCIIOJIb30BaHUsA "amicus curiae brief" sBisercs
MOTYEPKUBAHNE HEHTPATBHOCTH aBTOpa JOKYMEHTa M YKa3aHHE Ha aBTOPUTET U HE3aBUCUMOCTH
Cyla, 3a KOTOPBIM BCET/Ia OCTaBISIETCS PEIICHHWE O MPHUHATUU WIM OTKIOHCHWW MHEHHS Amicus
Curiae. OqHUM M3 MPAKTHYECKU BaYKHBIX BOIPOCOB B KOHTEKCTE MPUMEHEHuUs "amicus curiae brief”
Ha MPAKTUKE SBJSIETCS BONPOC O TOM, KAaK MOMBITKA HEMPABUTEIHCTBEHHOW OpPraHHU3aIlMH MOXKET
MOBJIMSITh Ha CyAeOHOE pelIeHHWe W TapaHTUPOBATh HE3aBUCHUMOCTh, OECIPUCTPACTHOCTH CYIA.
[Ipexxne Bcero ciemyer OTMETHTh, YTO MpaKTHKa "amicus curiae" - 3To oOmenpuHsTas ¢dopma
JeCTBUI B WHTEpecax OCYyIIeCTBICHUs mpaBocynus. Llempio nokymenTa "amicus curiae brief”
HUKOTJIa HE JOJDKHBI OBITh MHTEPECHI OJHOM HIIU JPYrod MPOIECCYalbHON CTOPOHBI, XOTS MHOTIA
€ro pe3yJbTaTOM MOXKET CTaTh BBITOJA JJISl TOW WJIM WHOW CTOPOHBI mpornecca. [lepenava 3HaHUH,
nHGOPMAIUH U OTIbITA KOMIIETEHTHBIX JIUI] CYly HU B KOEM Cllydae HE O3HA4YaeT MOJAMEHBI (PYHKIUN
nocneaHero. Beap mpaBo MpUHATH WM OTKIOHUTH "amicus curiae brief' mpuHAIIEKUT cynbe.
Jpyrum Ba)KHBIM MOMEHTOM SIBJISIETCSI U TO, YTO BO3JEHCTBHE MOCPEACTBOM "amicus curiae brief"
BCET/Ia MPOUCXOIUT OTKPHITO, B MUChbMEHHOM opMe, U Tpu 3TOM "amicus curiae" JOJKEH yBakaTh
aBTOPUTET M 3HAYUTENbHOCTh cyna. CyabH MOTYT NPHUCIYLIIMBATbCS K MHEHHIO OpraHu3anuil
IpaX/IaHCKOTO OOIIecTBa W B HEKOTOPBIX Cllydasx JAenaroT 3To. Kak mojararoT crenualucThl,
npucyrctBue Amicus Curiae Ha cyZIeOHOM Tpoiiecce 0c000 BaKHO C TOUKH 3PEHHS CTPATETrHIeCKOM
TSOKOBI B 3aIIUTY OOIIECTBEHHBIX WHTEPECOB, B JIeJie 3alllMThl HAPYLICHHBIX IIpaB YeJIOBEKa,
HUMEIOIIMX O0JIBIION OOIIECTBEHHBIM PE30HAHC 10 JAHHOMY JIeIy.

Takum 00pa3om, HENpPABUTEILCTBEHHbIE OpraHU3alMM WMEIOT BO3MOXHOCTh BBICKAa3bIBATH
CBOE MHEHHE 10 Ba)XKHBIM BOIIPOCaM, B TOM YHCJIE U KacarOIUMCS CYJeOHBIX MIPOLECCOB. 3asBICHUS
Amicus Curiae cunrarotcsi 3¢ (HEeKTUBHBIMH TOJIBKO B TOM ClIy4ae, €CJIU B HUX TOJIBOJISITCS UTOTH 110
TOMY WM HMHOMY BONpOCY, @ CaMHd OHM TIIOMOTAIOT B MPHUHATHH CYJIOM 3aKOHHOTO U
OecnipuctpactHoro pemenus. FOpuct 3. MamenoB cunTaer, 4To 3asBieHHE "amicus curiae" cTaHer
3¢ ()EKTUBHBIM MHCTPYMEHTOM IOMOIIM CYIy TOJIBKO B Cily4ae COOJOJIEHWS KOMOWHAIIMH psiaa
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TOKJIECTBEHHbIX NpaBui. OH BBLAEISET YEThIpe BaKHBIX MOJOXKEHHS B 3TOM KOHTEeKcTe: 1) camo
3asBJICHHUE JIOJDKHO COZEPKATh IOPUIUUECKUE UIH (GAaKTUUYECKUE apryMEHTHI, OTJIMYHBIE OT TeX, YTO
BBIJIBUTAIOTCSI CTOPOHAMH, U KOTOpbIE Obl IOMOTAJIM Cyly IPUHUMATh UH()OPMUPOBAHHOE PEILICHUE;
2) zasBienne Amicus Curiae MOXET cJeNaTh akKIEHT Ha FOPUINYECKUN aCleKT K apryMeHTam,
NPEJICTABJIEHHBIM B OCHOBHOM U3JIOKEHHMM CTOPOHBI; 3) Ba)XXHO B 3asBJICHUM YKa3aTh
"HenpenyCMOTPEHHBIE MOCIEJICTBUS JJIA TPYIII, MPEJACTABIINX NEpes CYJoM", TaK Kak CyJ JIOJKEeH
BJIQJIETh CUTYyallMed U 3HATh, KaK €ro pemeHus OyayT BO3A€HCTBOBATh Ha JPYTUX; 4) BaXKHO TaKkKe
MpEeICTaBUTh B JOKYMEHTE "amicus curiae" CIOKHOCTH JeJia, YTO, IO MHEHHIO IKCIIEPTOB, TOJIHKO
Oyzner crnocoOCTBOBAaTh BCEOXBATHIBAIOIIEMY AaHAIM3Y Jiela U OEeCIpUCTPACTHOMY TPHUHITHIO
pelIeHus Cya0M

16.CooTrHomienne npasa Cosera EBponbl u Poccnu. Pekomengauuu — odsi3arenncrsa Poccun,
BerynuBiieil B Coser EBponbl.

Poccuiickas ®enepanus Bcrynuia B Coer EBpombr 28 despans 1996 roxa, a 30 mapta 1998 rona
et Obuta patudunupoBana EBponeiickast KoHBeHIMS 0 3amuTe MpaB YeI0BEKa U OCHOBHBIX CBOOO/I.
Tem cambiM Poccust moarBepauiia CBOIO MPUBEPKEHHOCTh HM€ajaM W NPHHIMIAM T'yMaHuU3Ma U
JNEMOKpaTHH, a TaKXe TOTOBHOCTh CKOPPEKTHPOBATh LEJNbIA psJl 3aKOHOAATENbHBIX aKTOB,
npotuBopeydamux nojoxenusam Kousennuu. [lpucoequnssce k CE, Poccus 3aBepuiia opraHu3aiuio
B TOM, YTO OHa TOTOBAa MPHUBECTU CBOE 3aKOHOJATEIbCTBO U TMOJUTUYECKYID CHUCTEMY B
COOTBETCTBUE C €BPONEHCKUMU HOpMaMU

B pamkax ucnonHenus npeanucbiBaeMbix CyioM Tak Ha3bIBaEMBIX «Mep OOIIEero xapakrepa» B
poccuiicKoe 3aKOHOIAaTENbCTBO M aIMUHUCTPATUBHYIO IPAKTUKY BHOCSATCS CYLIECTBEHHbIE
n3menenus. Tak, nox BiusinueMm ECITY 3aMeTHBIE epeMeHbl MPOU3OLIIN B POCCUIUCKON YTOJIOBHO-
WCIIOJIHUTEIILHOW CHCTEeME, B HACTOsIIIIEe BpeMsi[ yTOUYHUTH | uIET paboTa 1mo peopMUpOBaHHIO
HEKOTOPBIX aCMEKTOB CYAONPOU3BOCTBA, UCIIOIHEHNUs petleHuit cy1oB. CoeT EBponbl oka3bpiBaet
coneiictBue Poccun B paMKax «IporpamM COTpYAHHUYECTBA», YACTUYHO (PUHAHCUPYEMBIX
EBpomnelickuM coro30M.

Poccuiickue npeacraBuTeny akTUBHO y4acTBYIOT B padote [lapimamentckoii accam6ien CE u
Konrpecca MecTHbIX 1 pernoHanbHbIX Biacteir EBpomnbl. ['maBoit poccuiickoit neneramuu B [IACE
siBisiercs npejcenarens Komurera [N'ocynapctBeHHon [[yMbl 0 MEXIYHAPOAHBIM JIefIaM
Koncrantun Kocaues, B KMPBE — nepBriit 3amectutens [Ipencenarens Coera @enepanyu
Csetnana OpuoBa. [Ipencenatens Komurera CoBera @enepanuu 1o MeKIyHaApOIHBIM JeIaM
Muxaun Maprenos Bo3riasisieT B [IACE nonutuaeckyro rpymnmy (ppaxiuio) EBponerickux
HeMokpatos.

17.CooTrHomienne Hopm EBponeiickoro Cyaa u 3akonoaareiabcrsa P@.

XOTs OCHOBHBIE TPUHLMIIBI OpraHM3allid M (YHKIHMOHUPOBAHUS CyAEOHBIX OPraHoOB,
coJiepKallluecss B POCCHMCKOM IPOLIECCYaTbHOM 3aKOHOAATEIbCTBE, OTBEYAIOT EBPONEUCKUM
TpeOOBaHUSIM: HE3aBUCUMOCTb, HECMEHSIEMOCTh W HENPHUKOCHOBEHHOCTh CyJeH; 3arpelieHue
CO3/IaHUSl YPE3BbIUANHBIX CYAOB (JlaXke B HCKIIOYUTEIbHBIX CUTYallUsX); COCTA3ATEIbHOCTh U
paBHOIIpaBHE CTOPOH B IPOLECCE CYAONPOU3BOJACTBA U JPyrue —ACUCTBUS 3TUX NPUHIUIIOB B
cyneOHOM Tiporiecce yTouHsroTcs. [lpu 3TOM BakHO HOOHWTHCS, YTOOBI CyneOHas BIacTh Ha
MIPAaKTHKE IepecTayia ObITh MOJ JaBICHHWEM HCIOJHUTEIbHBIX CTPYKTYp U CTajla JEMCTBUTEIBHO
CWJIBHOW M CaMOCTOSITEIILHOM, HaXOIAIEHCS TOIBKO TO/I KOHTPOJIEM 3aKOHA U 00IIeCTBa.
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VYuuteiBast 9T0, MapiaaMeHTOM ObLIM MPUHATHI ¥ BCTynuiu B 2001 1. B cuily 3aKOHBI, BHOCSIIIHE
n3MeHeHus B neicTBytonme 3akoHbl «O Koncrurymmonnom Cyae Poccuiickoit deneparumny, «O
cynebHnoit cucreme Poccuiickoit ®enepamun» u «O craryce cyneid B Poccuiickoit deneparum.
BBenennble M3MEHEHMs NPU3BAHBl  00ECNEUMUTH:  YIy4IIEHHWE JIeATENBHOCTH CYJOB U
(YHKIIMOHUPOBAHUS MEXaHM3Ma HCIOJHEHMsI UX pEIleHH; yTOUHEHHEe cTaTyca CyJel; BBelleHue
[pO3pavyHoro (ITJIacCHOrO) TMOps/IKa Ha3HAUYEHUs CyJedl Ha JIO0JDKHOCTh, IMPUOCTAaHOBICHHUS U
NPEKpaIleHuss UX IOJHOMOYMI; IMOBBIIIEHUE TpPeOOBaHUM, MPEIbABISIEMbIX K KaHAWJATaM Ha
JIOJBKHOCTB CYJIel; omnpejesieHue OCHOBAHUM M TOpsi/IKa MPUBJICUCHUS CyJeH K JTUCIUIUIMHAPHOM,
a/IMUHUCTPAaTUBHOW M YTOJIOBHOW OTBETCTBEHHOCTH U JAPYrHe HEOOXOJMMble HOBOBBEACHHUS. DTH
MEPBHI JI0JDKHBI CIOCOOCTBOBATh U MIPEOI0JICHUIO MTPOSIBIICHU KOPPYIIIIMU B CYJIEHCKOM cperie.

Pa3BuB 3akoHOmATENBbHBIE TapaHTUM IMpaBa TpaxJaH Ha 3allUTy NOPaBOCYAHEM, YTOJOBHO-
npoueccyanbHbli  Komekc  Poccuiickot ~ @enepanuy  yCWIMJI  IOPaBOOXPAHUTEIBHYK) H
MPaBO3ALIUTHYIO POJb Cyla, OCBOOOAMB €ro oT OOBHHUTENbHBIX (GyHKIMA: «Cyn He sBiseTcs
OpPraHOM YT'OJIOBHOTO IPECJIeIOBAHMsI, HE BRICTYIIAET HA CTOPOHE OOBUHEHHS MM CTOPOHE 3aIUTHI.
Cyn co3maer HeOOXOQUMBIE YCIOBHS JJisl HCIIOJHEHUS CTOPOHAMU UX MPOLECCyaTbHBIX
00513aHHOCTEH W OCYIIECTBJICHHUS MPEIOCTABICHHBIX UM MpaB» (cTaThs 15). CriegoBaTenbHO, TENEPh
CyJ JIMIIb OLICHUBAET MPEACTABICHHBIE JOKA3aTEIbCTBA B YCIOBHUAX COCTA3ATEIBHOCTH CTOPOH
YTOJIOBHOTO MpOLIECCa U HA 3TOM OCHOBAHUH BBIHOCUT CBOE PEILICHHE.

K uucny npyrux u3aMeHeHwil B cepe YroJOBHOTO MPOIECCAa OTHOCATCS: YIpa3THEHHE cyna ¢
y4acTHEM HapOJHBIX 3acelaTeliell; YKpEIUIGHHE M Pa3BUTHE CYACOHOrO0 WHCTHTYTAa MPHUCSKHBIX
3acenareneit (¢ 1 suBaps 2003 roma cyn MPUCSIKHBIX BBOJMUTCA HA BCEM TEPPUTOPUU CTPaAHBI);
YTOYHEHHE TpaBOBOrO CTaTyca, MpaB H OOM3aHHOCTEH BCEX YYAaCTHHUKOB YTrOJIOBHOI'O
CYJIOTIPOM3BO/ICTBA; BBEJACHUE JONOJHUTEIbHBIX TaPAHTUHN 3AIIMUTHI IPaXKAaH OT HEOOOCHOBAHHOTO
YTOJIOBHOTO MPECIIEIOBAHMs; CYIIECTBEHHOE YIPOIIEHHWE YrOJOBHOTO CYAONPOM3BOJACTBA IIO
MIPECTYIIJICHUSM HEOOBIIION U CPETHEN TIKECTH.

B poccuiickoM 3aKOHONATENIBCTBE HAIUIO OTPAKEHUE EBPONEHCKOE IOJOKEHHUE, COIJIACHO
KOTOPOMY TPaBO Ha CyJeOHYIO 3alIUTY SBISICTCS TapaHTUEH APYrux mpaB U cBOOO U HE MOJJICKUT
KakuM-T100 orpannueHusM. Jlaxke B ciydae BBeneHUS Ha Tepputopuu Poccum wim ee 4actu
Ype3BbIUAMHOTO MOJIOKEHHS TaM COIIACHO cTaThe 35 denepanbHOro KOHCTUTYLIMOHHOTO 3akoHa «O
Yype3BblYaitHoM nosoxeHnnn» (2001 roma) mpaBocyaue MPOIOJDKAET OCYIIECTBISITHCS OOBIYHBIMU
CyJlaMH, yYpEKJI€HHbIMU B cooTBeTCTBUM ¢ KoHcTuTynment Poccuiickoit @enepanuu.

CpaBHuTENnbHO HelaBHO B Poccuum ponwmics M HauMHAET JIEHCTBOBATH MHCTUTYT MHPOBBIX CyJEH.
3akoH «O MupoBbIX Ccyapsix B Poccuiickoit ®enepammu (1998 roma) ompenenun, 4TO OHHU
HA3HAYaAIOTCS Ha JIOJDKHOCTh 3aKOHOJATEbHBIM OpraHoM cyobekta denepanuu 1m0 U30HparoTCs
Ha JIOJDKHOCTH HAceJIeHHEM COOTBeTCTBYMomIero ydactka (15-30 Teic. uenoBek) Ha Cpok He Oosee
ISTH JeT (TIPU TIOBTOPHOM H MOCTIETYIONINX Ha3HAYCHUAX MM N30paHusIX — HAa CPOK HE MEHEe ISTH
JIET).

MpupoBsle Cyapu pacCMaTPUBAIOT TIPAXKAAHCKHE CHOPbl U BBIHOCAT IPUTOBOPBI 10 HETSKKUM
MPECTYIUIEHUSIM (MaKCUMaJIbHBII CPOK HaKa3aHUs A0 TPEX JIET JIMIIEHHUS CBOOObI), COBEPILIEHHBIM
B KOHKpETHOM paiioHe. OHHU SBJIAIOTCS CyIbsIMU OOIIeH opUCAMKIMU cyObekToB dexepanuu u
BXOJISIT B €IMHYIO CYA€OHYIO CUCTeMY CTpaHbI19.

Ecau pOCCHﬁCKHG rpaxxJaaHe CUUTAIOT, YTO UX KOHCTUTYHHMOHHBIC ITpaBa HAPYHICHBI, 4 Cy/Ibl 06L[I€I>i
OPpUCIUKINU 10 KaKHM-JIH00 IMPpUIUHAM HC CMOTJIM UX 3alIUTHUTb, TO OHU MOT'YT B COOTBETCTBUU C
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yacTpio 4 ctateu 125 Koncturymuu P® nenocpenctBenHo ooparuthest B Konctutynuonnsiii Cy
PO.

Poccuiickas ®denepanusi, craB yyacTHUKOM KoHBEHIMHM O 3aliMTe MNpaB 4YeJIOBEKA W OCHOBHBIX
cB00O/I, TTpU3HaJa B COOTBETCTBHUHU C €€ CTaTheil 25 kommnereHmo EBponetickoro Cyzaa mo npaBam
YelloBeKa B BOIPOCAX PACCMOTPEHHsI OOpalleHWid OT JIOOBIX JIML, HEMpPaBUTEIbCTBEHHBIX
OpraHu3alliii UM TPYIII JIML, KOTOPbIE YTBEPXKIAIOT, YTO OHHU SIBJIAIOTCS KEPTBAMH HapyILIEHUS CO
CTOPOHBI POCCHUMCKOTO TOCYJIapCTBa UX MpaB, U3J0KEHHBIX B KOHBEHIIMM U B MPOTOKOJAX K HEM.
Jlns Hamie#t ctpanbl cornacHo craThl 46 KoHBeHIMU cTaim 00s3aTeNbHBIM MOJIOKEHUST PEIICHUN
EBponeiickoro Cyna no npaBam 4enoBeKa, Kacalouluecs: TOJIKOBaHUS U npuMeHeHus: KoHBeHuun u
MPOTOKOJIOB K HEH, B cCilydasx MpeanojiaraeMoro HapyumeHuss Poccueil MNoJoXeHUd 3STux
JIOTOBOPHBIX aKTOB.

MHoOro4nciaeHHbIE )KaJ'IO6BI, HaIIpaBJICHHBLIC B EBpOHeﬁCKHﬁ Cy,[[ 10 IIpaBaM YCJIOBCKA IIO ITpaBaM
YCJIOBCKaA pOCCI/II\/’ICKI/IMI/I IpaxxJaHaMHy, IMMOATBECPKAAIOT, YTO IMMPOAOJIZKAOT HAPYHIATHC NPAKTUYICCKHU
Ha BceH TCPPUTOPUHN CTPAHBI IIpaBa YCJIOBCKA, 0CcO0OEHHO COLOMAJIBHBIC IIpaBa. I[onymeHo
3HA4YUTCIIbHOC YHCIIO HpaBOHapyIHGHI/IfI KaK CO CTOPOHBI pa60T0):[aT€J'I€fI, TaK U TOCyAapCTBCHHBIX
OpraHoOB, B TOM YHUCJIC B BOIIPOCAxX CO6J'IIO,I[€HI/15[ KOHCTUTYIUUOHHBIX HOPM.

B eBporneiickom npaBe JOCTATOYHO OTPETYIUPOBAHBI HOPMBI, KACAIOIIHECs 3aLUThHI IIpaBa YeJI0BeKa
Ha crhpaBemiuBoe cyneOHoe paszbupatenbctBo. [lyHkT 1 crarbum 6 KoHBeHmmMm o 3amuTe mpaB
YeJioBeKa M OCHOBHBIX CBOOOJI YCTaHaBIMBAET MpOIleCCyasIbHbIE MpaBa YeJOBeKa U MOPSAIAOK MX
peanmmzanuu: «Kaxaplii B ciydae cropa O €ro rpaXKIaHCKHX IMpaBax M OOS3aHHOCTAX WM TpHU
MPEIBSIBICHUN €My JI000TO yroJOBHOTO OOBMHEHMSI MMEET IMPaBO HA CIPABEIIMBOE U IMYOIMIHOE
pa30HupaTeNbCTBO JIea B pa3yMHBI CPOK HE3aBUCHUMBIM M OECIPUCTPACTHBIM CYJIOM, CO3JaHHBIM Ha
OCHOBAHHH 3aKOHAY, a TAK)KE HA MYOJIMYHOE OTJIAIICHHEe CyIeOHOTO PEIICHHUS IO €ro AeTy.

B KouBeHium o 3ammTe MpaB YEIOBEKA W OCHOBHBIX CBOOOJ YKa3bIBACTCS, YTO KaXKIbIN
3aJiepXKaHHBI WM 3aKJIIOUEHHBIA TOJ CTPaXxy HMMEET NpaBo Ha cyaecOHOe pa30MpaTeNbCcTBO B
TEYCHHE Pa3yMHOTo cpoka (ctaThst S5). [IpuMeHneHue TepMuHaA «pa3yMHBIH CPOK» OTPAKaeT MPaBO
OOBUHSIEMOTO OBITH CyIUMBIM O€3 HEOIPaBJAHHOW 33/IEPKKH U B TO K€ BpPEeMsl MPEACTABISIET eMy
BO3MOKHOCTb HM30€KaTh OECCPOYHOrO 3aKIIOYCHHS Ha TNEPUOJ paccieoBaHWs Jena. B maHHOM
cly4yae IMOJ «pPa3syMHbIM CpPOKOM» IOHUMAETCSl MPOJOJKUTEIBHOCTh YrOJOBHOIO WU
TpaXXIaHCKOTO MPoIlecca C MOMEHTA MPEIbsIBICHHUS OOBHHEHUS (BO30YKIEHUS UCTIIOM JieJia B Cy/Ie)
JI0 BCTYIUICHHsI Cy/IeOHOTO pelleHusl B 3aKOHHYI0 cuiy. B Poccun Takoil cpok ycTaHOBJIEH, HO HE
Bcerja coOoaaercs.

18.EBponeiickasi KOHBEHIIUS O 3alIMTE NMPAB YeJ0BEKa H OCHOBHBIX ¢B000/, OT 4 HosiOps1 1950
r. (Knaccudukanusi npUHIUIIOB U HOPM).

EBponelickast KOHBEHIIMS O 3aIIUTE MPaB YEJIOBEKA U OCHOBHBIX CBOOO ObliIa mpuHATa 4 HOSIOPS
1950 .

KonBeHwst — cpaBHUTETBHO HEOONBIION JOKYMEHT. B HeIHE AeiicTByromiei penakuuu 1998 r. ee
OCHOBHOM TEKCT COCTABIISIIOT KOPOTKasi mpeamOyna u 59 crarei, pa30UTHIX HA TPU pasJiena.

[Tepssrii paznen «IIpaBa u cB06OIBI (CT. 2 — 18) cOASPKUT TIIaBHYIO YacTh KaTajora rnpas u
cBoOo1, rapantupyembix Konpennueit. Bropoii pasnen «EBponeiickuii cy1 o mpaBaM YeJIOBEKa)
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(ct. 19 — 51) cocTouT U3 HOPM, OTIpeNIEISIONTUX MOPsiA0K popmupoBanust Cyna, ero opraHu3aIuo
Y OCHOBHBIE TIPOIeypHBIe npaBuia. Tpetuit pa3aen «Pa3znuunbie nojoxeHus» (ct. 52 — 59)
COJICPKUT HOPMBI, OTpaKarolue B OOJIBIIMHCTBE CBOEM MEXTyHApOIHO-IIPAaBOBOM CTATYC
Konsenuuu.

Texcm Koneenyuu oononnsiom Ilpomokonsi, nocmeneHno NONOIHUGWUE KAManioe npas u c6o60o,
oxpansiemvix Koneenyueii, a makaice 6nocusuiue 6 Hee CmpyKmypHble U HeKomopbie
npoyeccyanvHuvle Hogelnbl. Kak neoonokpammno noouepkusan Cyo, Konsenyus u Ilpomokonul
«COCMasnAm eouHoe yenoey.

[To cBoemy ghynxyuonanvromy naznaveHuroHOpMbl KOHBEHIIMU JETSATCS HA JIBE OCHOBHBIC
TPYIIIBLOPraHU3aIHOHHO-TIPOLeCCYaTbHbIEe H MATEPHAJIbHO-TIPABOBBIE.

[TepBbie ckoHlleHTpUpOBaHkI B pazjene Il «kEBponelickuil cya 1o npaBam 4esloBeKa» U ONpeIesioT
nopsiok hopmupoBanusa Cyna, ero KOMIETSHIINIO, CTaTyC Cy/iel, BHYTPEHHIOK CTPYKTYpY U T.1. K
OpraHM3allMOHHBIM HOPMAaM MIPUMBIKAIOT IpOIecCyallbHbIE, IPEIMET KOTOPBIX — OIpeIesIeHNe
OCHOBHBIX aCIIEKTOB MPOIIEIYpPhl IPOXOXKACHUS JeiIa, IPOLECcCyaTbHbIX POpM
MpaBoNpUMEHUTENBHOM AesTensHocTH [Tanat Cyna u ap.

MatepualibHO-IIpaBOBbIE HOPMBI OIIPENEISIIOT COAEepPKaHNE IPAaBONPUMEHUTEIbHOM

nesitenbHOCTH Cyna. OHM OTHOCATCS K HOpMaM TiepBoro pasnaena Konsennuu «lIpaBa u cBoG0 b1
u pononsstommM ero [Ipotokonam. Ilo cymecTByromei kiaccupukanuu npaBoBble HOPMBI B
o011eil TeopuM paBa MOKHO OTHECTH K NPA80OXpanumesnbHbiM, HO HE B CMBICIIE KapaTeJIbHBIX
HOPM YT'OJIOBHO-TIPABOBOTO XapaKTepa, a B 3HAUUTEILHO 00Jiee IMUPOKOM IIaHE — K
HOpMaM,komopuwie 2apanmupytom. V1 B CMbICIIe TapaHTUU OXPaHSIOT MIpaBa YeJI0BEKa,
npeaycMoTpeHHble KoHBeHIel B TeX ciaydasx, KOrja 3To He yJajdoCh CAENaTh B paMKax
HallMOHAJIBHOTO MTPaBOMOPSIKA.

CrpykTypHasi 0cOOEHHOCTh MaTepUATbHO-TIPABOBBIX HOPM KOHBEHIMH COCTOUT B TOM, YTO OHU
SIBJIIFOTCS. HOPMAMHU-AUCIO3UIUSAAMH M B HUX HeT YKa3aHUA HA caHKuMI0. Ho 310 He 3HauuT, 4TO
ca"kiuu HeT. KOHBeHIMs pefycMaTpuBaeT ee Kak o0Iyro s Bcex HopM. OHacodeparcumces 6 cm.
41 «Cnpaseonusasn komnencayusy. llpusnas, 9yto numeno mecto Hapymenue Konsennuu, Cyn
BIIPaB€ MPUCYAUTH MOTEPIEBLICHCMOpOHE 0eHedHCHYI0 KOMNeHCayulo, KOmopyio eti 0043aHo
BBLINIAMUMb 8 MPEXMECAUHBLU CPOK 20CY0apCmE0-0meemyux.

Io ceoeil opuduyeckou npupooe Konsenyus s161siemcs He Akmom HAYUOHATIbHO20 3aKOHOOAmest, d
MHO20CMOPOHHUM MeHCOYHAPOOHO-NPABOBHIM 002080POM C €20 XAPAKMePHbIMU Yepmamu. Imo
KOJLIEKMUBHOE 00513amelbCmeo 20Cy0apCcme-yuacmHUK08 00ecneuums Kai0oMy Yelo8eKy,
HAaxo0auemycs noo ux 1opucouKyuel, 3auwumy npas u c60600, ONPedensemblix 8 002080pe
(KoHBeHIIUH), B COYETAHHMHU C TIPU3HAHUEM HaHAIIMOHAIBHOTO KOHTPOJIS («EBPOIECHCKOrO
KOHTPOJISI») 33 COOJIIOJICHUEM MPAB YEJIOBEKa BIACTSIMH T'OCYIapPCTB-Y4aCTHUKOB.

Cratbsa 2 — [IpaBo Ha KU3Hb
[IpaBo Kax0ro Jinia Ha XKU3Hb OXpaHsAETCs 3aKOHOM. HUKTO HE MOXKET ObITh YMBIIIIIIEHHO JIUIIEH

’KM3HU MHA4Ye KaK BO HCIOJHEHUE CMEPTHOTO MPUTOBOPA, BHIHECEHHOTO CY/IOM 33 COBEPILICHHE
MPECTYIUICHHSI, B OTHOIIEHUH KOTOPOTO 3aKOHOM IPEAYCMOTPEHO TaKOe HaKa3aHHe.
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JInmenvie )KnU3HU HE pacCMaTPUBAETCS KaK HapYyIIEHUE HACTOALLEH CTaThbH, KOTJla OHO SIBJISIETCS
pe3yabTaToOM abCOJIFOTHO HEOOXOIUMOTO TPUMEHEHUS CUJIBIL:

a) JUIsl 3alUTHI JIFOOOTO JIUIA OT IPOTUBONPABHOTO HACHIINS;

b) 1 ocyiecTBIEHHS 3aKOHHOTO 3a/I€pyKaHUsl WK NPEJOTBpallleHus o0era JIMLa, 3aKJIF0YeHHOTO
101 CTPa)Ky Ha 3aKOHHBIX OCHOBaHUSX;

C) AJIS TIO/IaBJICHUS], B COOTBETCTBHH C 3aKOHOM, OYHTa HITH MSTEXA.
Cratbs 3 — 3anpenieHue IbITOK

Cratbs 4 — 3anpenienue padCTBa U NPUHYIUTEIBHOTO TPy
Cratps 5 — [IpaBo Ha cBOOOY M IMYHYIO HEMPUKOCHOBEHHOCTh
Cratbs 6 — [IpaBo Ha cripaBeiTTMBOE CyIeOHOE pa30UpaTETbCTBO

Kaxnpiii B cimydae criopa o ero rpakJIaHCKHX MpaBax ¥ 0053aHHOCTSIX WJIH MPH MPEAbSBICHUU MY
J1000T0 YroJIOBHOTO OOBUHEHHUS UMEET MTPaBO HA CIIPaBEUIMBOE U MyOJIUYHOE Pa30MpaTeILCTBO
7ie7ia B pa3yMHBII CPOK HE3aBHCHUMBIM M OECIIPUCTPACTHBIM CYJOM, CO3JaHHBIM Ha OCHOBAHUU
3aKOHa.

Ka>1<z[1,1171 0OBHHSIEMBIN B COBCPUICHUHA YT'OJIOBHOI'O IPECTYIUICHUA CUUTACTCA HCBUHOBHBIM, 10 TCX
IIOp MOKa €ro BUHOBHOCTDH HC 6y1:[€T YCTAaHOBJICHA 3aKOHHBIM MOPAJAKOM.

Cratpsa 7 — HakazaHue MCKIIOUUTENHLHO HA OCHOBAHUH 3aKOHA

Hukro He MOXKeT OBITh OCYKJIEH 3a COBEPILIEHUE KAaKOTO-TMO0 JeSHUS WK 33 O€3/1eCTBUE, KOTOPOE
COIIacHO JEHCTBOBABLUIEMY B MOMEHT €r0 COBEPILEHUS HAMOHAIBHOMY WIIM MEXIYHAPOIHOMY
MpaBy HE SBISJIOCH YTOJIOBHBIM MpecTyIieHneM. He MoxkeT Takke HanaraThCsl Haka3aHue Oosee
TSAYKKOE, HEXKEIIN TO, KOTOPOE IOJIEKAIIO IIPUMEHEHNIO B MOMEHT COBEPILEHUS YTOJIOBHOIO
MIPECTYIICHUS.

Cratbs 8 — [IpaBo Ha yBa)K€HME 4aCTHOM U CEMEMHOM KU3HU

Cratbs 9 — CBOOO1a MBICIIH, COBECTH U PEIIUTHU

Kax1p1ii MMeeT npaBo Ha CBOOOY MBICIIH, COBECTH U PEIUIHU; ITO NPABO BKIIOYAET CBOOOTY
MEHSTbH CBOIO PEJIMIHIO WM YOSKIeHNS U CBOOO Ty UCIIOBEI0BATh CBOIO PEIIMTHUI0 MITH YOeXKICHUS
KaK MHAUBUAYAIBHO, TaK U cOO0IIa ¢ APYTUMH, MyOIMYHBIM MIIH YaCTHBIM MOPSAIKOM B
6orociyxeHnuu, 00y4eHUH, OTIPABJICHUH PEIUTHO3HBIX U KYJIbTOBBIX 00pSI0B

19. O030p MaTepuaJbHO-IPaBOBBLIX HOPM EBpomneiickoil KOHBEHUIMH 0 3a10HUTe MPAB Yej0BeKa
H OCHOBHBIX CB00O.

Cratbs 5 Konsennuu — [IpaBo Ha cBoOOAYy 1 6€30TIACHOCTb.
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Cratbsa 6 Konsennuu — [IpaBo Ha cripaBeiiuBoe cyaeOHOe pa3oupaTenbCTBO.
Cratpg 7 Kousennnu — Hakazanue UCKIIIOUUTEIBHO HAa OCHOBAHUM 3aKOHA.
Cratbs 13 Konsenmuu — [IpaBo Ha 3 pexTuBHBIE CpecTBA IPABOBON 3aIIUTHI.

Poccuiickoe 3ak0HOJATENTECTBO BOCIIPOU3BOAUT (POPMYIUPOBKY MyHKTa 1 yactu 1 crarbu 5
EBponeiickoit Kousenmuu (4.1 ¢1.22 Konctutynuu P®), rie roBopurcs iumib o GU3nIecKoit
HENPUKOCHOBEHHOCTH JIMYHOCTH, a 3aKOHHBIE OTPaHUYEHHSI 3TOTO MIPaBa CBOAATCA K 3a/iep:KaHUuEeM
u apectam. Ho B oTtpacieBom 3akoHomaTeapcTBe PO nuHas cB0601a M HEMPUKOCHOBEHHOCTh
JIMYHOCTH TPAKTYETCs ropa3/io MIMpe.

B KOMMEHTHpYEeMOM TEKCTe TOHSITHS «3aJIepKAHUE» U «apecT» HEPEIKO YIOTPEOIIIOTCS KaK OJHO-
MOPSIIKOBBIE. B pocCHiiCKOM 3aKOHOJATENbCTBE MEXKY HUMH ITPOBOUTCS YETKOE pPa3iIMuue.

[Ipu TpakTOBKE MOHATHS 3aKOHHOCTH 3aJiep>KaHusi U apecta EBpornielickuii ¢yl B pellieH!H 10 J1e]1y
MaiioHe pa3bsICHUII, UTO 3aKOH- 3TO HE TOJIBKO MMHCAHOE, HO U HEeMHCaHOoe MpaBo. B yciaoBusax
Poccun, rae cyapl NpUMEHSIOT TOJIBKO CTATYTHOE IPaBO, TAKOE UCTOJIKOBAHUE 3aKOHA JI0 CUX ITOP
OBLJIO HETTPUEMIIEMO.

B koMMeHTHpyeMOM TeKCTe TOBOPUTCS O CHEMAIBLHOM Ha/A30pe 3a Mahuo3u U IpyruMHU JIUIaMH,
CKJIOHHBIMHU K COBEPIICHHUIO MIPECTYIICHUH, 6€3 BO30YXK/1eHUsI IPOTUB HUX YTOJIOBHBIX Jiei. B
Poccum oTBepraeTcst «reopust OacHOro COCTOSIHUSA». A IMUHUCTPATUBHBIN HA130pD IONYCTUM B
OTHOILIEHUH JIUI, OCBOOOKICHHBIX U3 MECT JIMILIEHUS] CBOOO/IbI, €CJIM OHU OBUIM OCYK/IEHBI 32
COBEPIUEHUE TSHKKUX MPECTYIUICHUM.

3aKOHHBIN apecT WK 3aJiepKaHKe 32 HEBBIINOJIHEHNE 3aKOHHOTO PELICHUs Cy1a, YTOOBI 00eCceunTh
BBITIOJIHEHHE 0053aTENIbCTBA, MPEAMUCAHHOTO 3aKOHOM (1. «B» 4. 1 cT. 5), B Poccun moHumaetcs
KaK MPUHYJIUTEIbHOE OCYILECTBICHUE CIEICTBEHHOTO IEUCTBUS, €CIIM OOBUHIEMBII OT 3TOT0
YKJIOHSI€TCSI, CAHKIIMOHUPOBAHHOE CY/IOM, U JJOCTaBJICHHUE OOBUHSAEMOTO K MECTY €ro IMPOBE/ICHUSI.
OpnHako Takoro pojaa npuHyxjaeHue B Poccum nomyckaercs u 6e3 cyaebHoro npukasa (Harmpumep,
IIpU [IPOBEJICHUU OCBH/IETEILCTBOBAHMSI TOTEPIIEBIIIETO), UTO HE COIJIACyeTCsl C TPEOOBAHUSAMU
Konsenuuu.

B poccuiickom 3aK0HOAATENBCTBE HE YIOTPeOsieTcst HOpMYIHPOBKA «Pa3yMHBIH CPOK» IS
CyaneOHOTO pa30upaTeIbCTBa MOCTE 3a/IePKaHus WK apecTa. 3aKOH JIMIIb YCTaHABINBACT
MpeJIeTbHbIE CPOKH apecTa Ha MPEeABAPUTENILHOE CIIEJICTBUE, [0 HCTEYCHUN KOTOPHIX (€CIIM OHU HE
MPOJICHBI B YCTAHOBJIIEHHOM 3aKOHOM TOPSJIKE) OOBUHSAEMBIN TOJDKEH OBITh OCBOOOXKICH, JaXKe
€CJIM CJIEACTBHE €1le HE 3aKOHYEHO U JIeNI0 B CyJl He nepenano. [locne nepenaun nena B cya nepBoi
MHCTaHIMU CPOKH apecTa He TeKYT, CyJl UMHU HE CBS3aH U MOKET COJEPKaTh MOJICYAUMOrO MO/
CTpaked CKOJIBKO YroJIHO. DTO MPOTUBOPEUUT MO3ULIMHU CY1a, KOTOPBIE CUUTAIOT, YTO CPOK apecTa
TEYET BO BpeMs MPOU3BOACTBA B CYJI€ NEPBOU U JaKe aneUISILIMOHHON MHCTaHIIUH.

3aKoHO/IaTeNbHBIE aKThl POCCHU HE B MOJIHOM Mepe COOTBETCTBYIOT KOHBEHIIMM U TIPAKTUKE CY/Ia,
TaK KaK OHU MMPEAYCMaTPUBAIOT HETIOJIHYIO KOMIICHCAIIMIO BPE/ia, IPUYMHEHHOTO HE3aKOHHBIM
JIMIIIEHUEM CBOOOIEI.

[IpuHIMn paBeHCTBa UCXOAHBIX YCIOBHM OXBAThIBACTCS OHATUEM COCTI3aTEIBHOCTH U
paBHoOIIpaBus cTOpoH. EBporneiickuii cy pacnpocTpaHui TpeOOBaHUE COCTA3ATEIBHOCTH U HA
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aneJuILUOHHOE Mpou3BoACTBO. B Poccnu npu paccMoTpeHnH e B KaCCallMOHHBIX U HAaJ[30PHBIX
CyJeOHBIX MHCTAHLUSAX NMPUHIIMII COCTA3ATEIBHOCTH pean3yeTcsl He B IOJHOU Mepe: IPOKYpop
AKTUBHO y4aCTBYET B 3THX CTaAMsX MPOLECCa, a BBI30B NOACYAMMOIO U JPYT'MX YYaCTHUKOB
IpolLecca MOCTaBJIEH B 3aBUCHMOCTh OT YCMOTPEHUS Cy/a.

CynebHoe pa30oupaTenbCTBO M0 YTrOJIOBHBIM JiejlaM UMeeT JBe PopMbI: 1) Cy IPUCSIKHBIX | 2)
00bI9HOE CyIO0TPOon3BoCcTBO. CoCTA3aTEIHbHOE HAYaJI0 B HUX B TOpa3/io OOJIbIIEH Mepe PUCYIIe
CyAy NPHUCSKHBIX. B Cy/ie IpUCSIKHBIX CTOPOHBI TPEICTABISIOT T0Ka3aTenbeTBa. Cya
OTHOCHTENBHO TTaccuBeH. Cy/ibs M PUCSHKHBIE 3aCENATENN 33Jal0T BOMPOCHI MOICYAUMBIM,
MOTEPIEBIINM, CBHICTENISIM, YKCIIEPTaM B IOCJIETHIOI 0YEPE/Ib, T.€. MMOCIIE TOr0, KaK UX JOMPOCUIH
cTopoHbl. OTKa3 MpOKypopa 0T 0OBUHEHUS BJIEYET HEMEAJICHHOE TPeKpalleHue aena (eciu
MOTEPIEBIINI HE BO3PAXKALT).

B 00b14HBIX cyaax (a HUX IIOJABJIAOLICC 6OJ'IBH_II/IHCTBO) COCTA3aTCIIbHOC HAYAJIO0 Pa3BHUTO B ropasao
MEHBIIICH CTEIICHH. HpOKypOp B Cyaec HepBOﬁ HWHCTAHIUU AACT OT UMCHHU I'OCyAapCTBa 3aKJIIFOUCHU
10 BCEM BO3HUKAIOLIMM BOIIPOCAM, a4 aABOKAT HU3JIara€Tt Cyay TOJIbKO MHCHUA.

B 00BIYHBIX Cyax 0OBHHUTEIBHBIC U ONPABAATEIbHbIEC JOKA3aTEIBCTBA UCCICIYIOTCS BIEPEMEIIKY
B 3aBUCHMOCTH OT PEIIEHHS Cy/a; T0Ka3aTeIbCTBA, XapaKTePH3YIOIHe JINYHOCTh TOACYIUMOTO ’
BJIMSIONINE HA MEPY HaKa3aHUs, MOT'YT HCCIIEJOBAThCS PAHBIIIE JOKA3aTeICTB BUHOBHOCTH HIIH
OJJHOBPEMEHHO C HUMH; CY/bsl U HAPOJHBIE 3aceaTeNn JOTPAIIUBAIOT MOICYAUMBIX(CY/l aKTUBEH U
3a/1aeT U300JIMYAIONTUE BOTIPOCHI JOTIPAIITUBAEMBIM).

20.®opmupoBaHue npeneaeHTHoro npasa Cosera EBponnbl.

KonTponsusie opranst Coera EBponsl (panee — Komuccust u Cyz, B HacTosiiiee BpeMsi — TOJBKO
Cyn) npu paccMOTpPEHHH CIIOPOB O HAPYIICHUH MPaB YeIoBeKa 00J1a/1al0T aBTOHOMHEH 110
BOIIPOCaM TOJIKOBaHMsI KOHBEHIIMH, HE 3aBUCAT OT HALIMOHAJILHOTO 3aKOHOIATEIbCTBA U PAKTUKU
HallMOHAJIbHBIX CYAOB M CBSI3aHbI JIMIIb MPELEIEHTOM, UMEBIIMM MECTO IO PaHEE PpaCCMOTPEHHBIM
JIeJIaM.

bnaronaps npeueneatHoMy npaBy KoHBeHIHs pakTHYECKH MTPEBPATUIIACH B TUHAMUYHO
Pa3BUBAIOIIYIOCS CHCTEMY, IIOCPEACTBOM KOTOPOH U POPMUPYIOTCS €BPOIEHCKUE CTaHIAPTHI B
obnacTu npaB yenoBeka. HecmoTpst Ha To, uTO popManbHO-topuandecku pemenus Cyna
00s13aTeIbHBI TOJIBKO Il CTOPOH, YYaCTBYIOIIMX B Jiefie, (PaKTUYECKH BHIHECEHHOE PEIICHUE
COJICPXKUT B ce0e eTMHCTBEHHO MPABWIIBHBII BApUAHT TOJKOBAHUS TOTO WJIK UHOTO TOJIOKEHUS
Konenmmu. OTcrona cienyer BBIBOJI, YTO €CJIM HAIIMOHAIBHBIE Cy/1Ie0HbIE OPTaHbl IPUHUMAOT
peuieHust 6e3 ydera npereaeHTHOTO MpaBa, TO FOCy1apCcTBa PUCKYIOT OKA3aThCs B UHCIIE
Hapymmreneid Konsenmuu. [IpakTrka eBpomnelickux rocyaapcTB MOKa3bIBAET, YTO TOCY1apCTBa —
ydacTHUKY KOHBEHIIMU CO3/1aI0T CHEIHAIbHBIE MEXaHU3MbI, KOTOPBIE TIO3BOJISIOT YYUTHIBATH BCE
9TH PEIIeHUs P pa3paboTKe ¥ MPUHITHH HOPMATHUBHBIX aKTOB, B IPABOTIPUMEHHUTEILHON
JeSITETLHOCTH, a TAaKXKe B 00pa30BaTEIbHOM MPOIECCE MPH MOATOTOBKE IOPUINIECKUX KaIPOB.

3ajaua HHKOpHopauuu npeueaeHTHoro npasa Cosera EBpornbl cTout ceronns u nepea Poccueit.
MexsenomcrBeHHast komuccusi PO no nenam Coseta EBponbl, e TENBHOCT KOTOPOI
pernamentupoBana [lonoxxeHuem, yreepkieHHbIM YKazoM [Ipesunenta PO No 1783 ot 28 nexadps
1996 r., crana nepBbIM U3 OPraHOB, IPU3BAHHBIX PEATTU30BATH ATy 3a;[aqy.l B cooTBercTBUM C 1. 2
Ha3BaHHOTO [loJI0KEeHUs K YMCITy OCHOBHBIX (hyHKIHI KOMUCCHM OTHOCUTCS «COZeCTBHE
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pa3BuTuio coTpyaHuyectBa ¢ CoBetoM EBpOmbl M BXOISIIMMU B HETO FOCYIaPCTBAMHU B LEJIAX
COBEPIIIEHCTBOBAHUS 3aKOHOAaTeNbcTBa Poccuiickoit denepanuu U mpaBorpuMeHUTENbHOM
MPaKTUKHU B COOTBETCTBUU cO cTaHapTtamu Coseta EBpomnbl...». [lo3aHee, nmocie yupexaeHus
VYkazom IIpesunenta PO Ne 310 ot 29 mapra 1998 r. nomkHoctn YnoaHnoModeHHOTo Poccuiickoi
®enepanun npu EBporneiickom Cyie 1o mpaBaM 4ejoBeKa U yTBEPKACHHSI COOTBETCTBYIOIIETO
I0JIO’KEHUS, BHIIIOJTHEHHE ITON 3a7jaui BOLLIO U B €ro GyHKIUH. «OCHOBHBIMU () YHKIUSIMU

VY 1I0JIHOMOYEHHOT 0, — T1acuT II. 4 I10y10KeHMs1, — SIBIIAIOTCS... U3yYEHUE NPABOBBIX MOCIEACTBUI
pemennii EBponeiickoit komuccuu 1o npaBaM desoBeka u Cyna aiis rocyaapcts — uieHoB CoBeTa
EBpombl 1 moaroroBka ¢ yuerom npeneneHtTHoro npasa Coseta EBponbl pekoMeHaamnuii mo
COBEPILIEHCTBOBAHUIO 3aKOHO1aTeNbcTBA Poccuiickoit denepanu v npaBonpuMEHUTEIbHON
TIPAKTHKNY.

Ceronns, ociie mpucoeauuenuss Poccuu k KoHBeHIIMM, 0CTPO BCTaeT MpooOieMa BKITFOUCHHUS
npeneaeHTHoro npasa Cosera EBporbl B mpaBoByto cucteMy Poccuiickoit denepanuu no aHaJIoruu
¢ o0IenpU3HAHHBIMA HOPMaMH M MIPUHIIMIIAMU MEXTyHapOIHOTO TipaBa. K 3ToMy Hac 00s3bIBaIOT
Y MEKyHapOIHbIE 0053aTeNbCTBA, 3aduKcupoBanHbie B cT. | 3akona PO «O parudukanuu
KoHBeHIIMM 0 3an1UTe MpaB YeI0BeKa M OCHOBHBIX ¢B00O I U [IpoTokoioB k Hel» oT 30 mapTa 1998
T., coriacHo koTopol «Poccuiickas deaepaiys B COOTBETCTBUHU €O cTaThen 46 KonBeHuu
npu3Haer ipso facto u 6e3 cnenuansHOro coriamenus pucaukimo EBponeiickoro Cyna o
IpaBaM YeJIoBeKa 0053aTeIbHOM 10 BOPOCaM TOJKOBAaHUS U TpUMeHeHUsT KOHBEHITNN 1
[IpoToxonos k Heil...».>

OnHako W HayKa, U MMPaKTHKA, CBSI3aHHBIE PACIIPOCTPAHEHHOH B OTEYECTBEHHOM IIPaBe JOIMOH 0
HEBO3MOKHOCTH MPHU3HAHUS MPELEJICHTa B Ka4eCTBE HCTOYHHKA MEXTyHAPOIHOTO TIpaBa,
(aKTHYECKH HE TOTOBHI K pa3padOTKe TAKOTO MeXaHu3Ma. BMecTe ¢ TeM mpencTaBisieTcs, 9To
JTAaHHBIN TIOAXO] K MPELEACHTY SBJISIETCS YCTapEeBIINM U HE OTBEYAIOIINM PEATbHOMY MOJIOKESHUIO
Belleil. Bo MHOrOM Takoe «eIMHOIYITHOE)» HETaTUBHOE OTHOIICHHUE K Cy/IeOHOMY TIpEIe/ICHTY B
POCCHIICKOI HayKe OOBSICHSETCS MPEXK/IE BCETO MICOJOITMYECKIM HACTIeIMEM COBETCKOTO
rOCyAapcTBa, KOTOPOE, C OJHOM CTOPOHBI, HE pU3HaBas opucIukiu MexayHapoaaoro Cyna
OOH, npITanoch MPUHU3HUTH U POJIH €TI0 PEIICHUH, a C IPYyroil — 000CHOBATH 3aBUCUMOE
MOJIOKEHHUE Ccy/1eOHOM BiacTu B cTpaHe. CerojHs, Mo HHEPIUH CIEIYs «CI0KUBIIMMCS
TPaJHUINSMY, MBI IIPHIIUIA K COBEPIICHHO NapaJ0KCaTbHON CUTYaINH, KOT/Aa CyJAeOHbIE OpraHbl Ha
MpaKTUKE MPU3HAIOT HOPMBI HE3aKOHHBIMHU M HE TIO/JIS)KAIIMMH IPUMEHEHHUIO B TalbHEHIIIEM U B TO
K€ BpeMsi OTIEIIbHBIC MTPEICTaBUTENN FOPUANIECKON HAYKH IIyTEM CO3/IaHUs CII0KHBIX TPABOBBIX
KOHCTPYKIIHH, IKOOBI OCHOBBIBAsICh Ha MPHUHIUIIE PA3/IeJICHNsI BIACTEl, aBTOPUTETHO 3asIBIISIIOT, YTO
NpY3HAaHKE HOPMBI HE3aKOHHOI HE 03HAYaeT ee OTMEHY.

Hpyroii actieKT — mpaBoOBbIE MO3UIINH, 3aKIt0UeHHbIe B perieHusix Koncruryunonnoro Cyaa PO
10 KOHKPETHBIM JIeJ1aM, KOTOPbIE 10 CYTH SIBJISIFOTCSI HOPMaMU, KOHKPETU3UPYIOLITUMHU
Koncrurynuto. Hukro He comHeBaeTcsi B MX 00111€0053aTeIbHOCTHU JJIsl BCeX 0€3 UCKIIFOUEHHs! JIUL] U
OpraHoB. DTO MOATBEPKIAACTCS CYJACOHON MPAKTUKOH, HO TTOUYEMY-TO O(PHUIIHATIHLHO MPU3HATH UX
HOpMaMH IpaBa rocyJapcTBO HE pelaeTcs.

Amnanornyno Koncrurymmonnomy Cyny PO netictByet u EBponetickuii Cy/ 1o nmpaBaM 4esoBeka ¢
TOW JIMUIL Pa3HUIICH, UTO €ro NMPaBOBbIE MO3UIMHA KOHKPETUZUPYIOT EBPONIENCKYI0 KOHBEHIIHIO,
SIBJISTOM Y OCS coryiacHo 4. 4 ¢t. 15 Koncturyiuu P® yacTeio Haleit mpaBoBOM CUCTEMBI.

Bwmecte ¢ Tem MHPOBAs MPAKTUKA YiKE€ JAaBHO IMMOATBEPANIIA, UTO B OCHOBY pa3JICJICHUS BJAcTeU HE
MOJKET OBITH MOJIOKEH KpI/ITepI/Iﬁ HOPMOTBOPYCCTBA. B namem TroCcyaapCTBC HUKTO HC OTpULIACT
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BO3MOKHOCTH UCIIOJHUTEIBHOM BJIACTH CO3/1aBaTh HOPMBI IPaBa, HO 3TO TAK)KE HE CTHIKYETCS C
Ha3BaHHOU Teopuel. bosnee mpaBUiIbHON, PeaIbHO OTPAXKAIOIIEH CIOKUBIIIYIOCS CUTYAIUIO
npejcTaBiisgeTcs Touka 3penus P. 3. JIuBiumiia, coriacHo KOTOPOil «rocynapcTBeHHas BJlIacTh
OCYILIECTBIISIETCS TPEMSI OCHOBHBIMU BETBSIMU: 3aKOHOJATENILCTBOM, YIPABJICHUEM, IPABOCYAUEM.
CpencTBoM OCYIIECTBIICHUS BJIACTH CIIYXKaT, IIPEX/Ee BCEro, MpaBoBble HOpMBI. [ToaTomy
OCHOBHBIMU BUIAMHU MIPABOBBIX HOPM CJIEIYEeT CUUTATh aKThl 3aKOHO/IATENIbCTBA, YIIPABICHUS U
npaBocyusi».*

CJ'IGI[YCT TAaKKC 3aMCTUTD, YTO CCTOAHA B MUPC Ha6J'IIOI[a€TC5[ TCHACHI WA COKEHUS
KOHTUHEHTAJILHON M aHTJ10-CaKCOHCKOM CUCTEM IIpaBa. B YaCTHOCTH, BO BCCX CTpaHax 06IJ.I€FO
IIpaBa Mbl BUIUM CYIJ_IGCTBGHHBII\/’I POCT 49HrCiia 3aKOHOB, PECrVIAMCHTUPYIONIUX CAMBIC PA3JIMYHBIC
C(l)epbl KHN3HHU U ACATCIBbHOCTH YCJIIOBCKA. HpI/I 9TOM CYHICCTBOBAHHUC HApsAAY C 3dKOHOM IIPEICACHTA
B Ka4C€CTBC NUCTOYHHUKA ITPpaBa HC IIPUBOAUT HU K KAKOMY Kpaxy IIpaBOCydHl.

21.IIpenenentHoe npaso Esponeiickoro Cyna u ero BiausinMe Ha PaBoBYIo cucremy P,

3HaueHue peneHuil, npuanMaeMbix EBponeiickum Cy10M 10 ITpaBaM 4YeJIOBEKa, U UX BIUSHUE HA
HaIMOHAJIbHBIEC TIPABOBBIE CUCTEMBI U (YHKIIMOHUPOBAHNE HAIMOHAIBHBIX Cy/I€OHBIX OPTaHOB —
OJTHA U3 T€X TeM, KOTOpas yXKe JaBHO HYKJAeTCs B IPUCTAIILHOM BHUMAHUH U H3YYCHUH.
VYHudukanms cTaHaapToB B 001aCTH MpaB YesioBeka U co3iaHue 3P (HEeKTUBHBIX MEXaHU3MOB
oOecrieueHusl 1 3alUThl ATUX MPaB Ha TAHHOM JTarle KOHCTUTYIIMOHHOTO Pa3BUTHS COBPEMEHHBIX
€BPOIEHCKUX T'OCYAAPCTB, OCOOCHHO C YYETOM MHTErPAIlMOHHbIX IPOLIECCOB, OECCIIOPHO,
OTHOCHTCS K YHCITy KITIOUEBBIX 3a/1a4.

B MOCJICAHEC BpEMs B JIMTCPATYPEC BCC HAIIC OTMEYACTCS BO3PACTAONICC BIIMSTHUC EBpOHGﬁCKOFO
Cyaa 1o ImpaBaM YCJIOBCKAa Ha pOCCI/II\/’ICKOG IIpaBoO U Cy,[[€6HYIO IIPAKTHUKY. HpI/I 9TOM pCYb UALCT O
H€06XOI[I/IMOCTI/I HCIIOJIb30BaHUA ((eBpOHGﬁCKHX MIpaBOBBIX CTAHAAPTOB» B KAUCCTBC HACAJIa, K
KOTOpOMY HaM H€O6XO,I[I/IMO CTPCMHUTHCA.

L{eHHBIM SBISIETCS TO, YTO, KAK M B MOJIABJISIONIEM OOJIBIIMHCTBE TOCYIAPCTB — YYACTHHKOB
KonBeHnumu, poccuiickue rocy1apcTBEHHbIE CyAbl MIPUMEHII0T KOHBEHIIMIO C YIETOM PEIICHHIA
EBpomneiickoro cyza 1 TeM caMbIM OPHIAIOT 3TUM PELIECHUSAM MPSMOE I€UCTBUE BO BHYTPEHHEM
npase. YBEIMYMBAETCA KOJUYECTBO IPUMEPOB, B KOTOPBIX TO WJIM HHOE petieHre EBponeiickoro
cyJia BJIe4eT 3a cO00M KOHKPETHbIE U3MEHEHHUSI HE TOJIBKO B OTJIEJIbHBIX JeJlaX, HaXOAAINXCs Ha
PaccMOTPEHUH BO BHYTPEHHHX CyJaX, HO U B OOIIKX MMOAX0/1aX CY/I0B K TOJIKOBAHUIO POCCUNHCKOTO
[IpaBa, TO €CTh MPOUCXOJUT U3MEHEHHUE CYJeOHOM MPaKTHKH.

Brinecennoe EBpOHGI\/’ICKI/IM CYAOM pCHICHUC 3a9aCTYI0 aBTOMATUYCCKHU IMMPEAOTBPALIACT HOBBIC
HapyLICHUA KOHBGHI_II/II/I, HO,I[O6HBI€ TEM, KOTOPBIC yiKE OLLIU BBISIBICHEI B NpEAbIAYIIHNX ClIydasX.
H€06XOI[I/IMO MMOAYCPKHYTh, YTO IMPAKTHUKA EBpOHCﬁCKOFO Cyla ABJIICTCA HpeI_Ie,I[eHTHOfI, TO €CTb
PCUICHUC EBpOHGﬁCKOFO Cyaa, BBIHECCHHOC 10 KOHKPETHOMY A€y, MOXKET UCIIOJIb30BATHCA B
Ka4CCTBC IIPpaBOBOT'O 000CHOBaHUSA IIpU paCCMOTPCHUH NTOCICAYIOIMUX aHAJIOTUYHBIX HOCII.

P® npusnana ropucaukimio EBpornelickoro cyaa u o0s3anachk NpUBECTH MTPABOIPUMEHUTENBHYIO, B
TOM YHCIIe CyJeOHYI0, MPAKTUKY B MOJIHOE COOTBETCTBUE C 00s13aTeabcTBaMu PD, BHITEKAIOIINMH
u3 yyactus B KonBeHnuuu u [IpoTokosioB k Hell. B 3Toii ¢Bsi3u, 10 MHEHHIO KOHCTUTYLIHOHHOTO
Cyna PO, He00X0IUMO yUUTHIBATH, YTO MPH PEIICHUH BOIIPOCA O TOM, ObLIN JIK HAPYIICHBI
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pazyMHBIE CPOKH CyieOHOTO pa3bupaTenbcTBa, EBponeiickuii Cy1 HCXOUT U3 TOTO, YTO B KAXKIOM
KOHKPETHOM CITy4yae JI0JIKHbI YUYUTBIBATHCSI OCOOEHHOCTH JIeJIa, €r0 CI0KHOCTb, TOBE/ICHUE
3asBUTEIISI U COOTBETCTBYIOIMX OPraHOB BJIACTH, a TAKXKE BaXKHOCTb 3aTParuBaeMbIX CyAeOHBIM
pa3dupaTesIbCTBOM HHTEPECOB 3asIBUTEIIS.

[Ipu npoBepke KOHCTUTYITMOHHOCTH TIOJIOKEHUNH POCCUNCKOT0 3aKOHO/IaTENIbCTBA B CBOUX
nocranoByieHusix u onpeaeneHusix KC PO Hepesiko NpsMo cChlIaeTcsl Ha pelieHrs, BBIHECEHHBIE B
OTHOIIICHUH JIPYTUX €BPOIEHCKUX TocynapcTB EBpormneiickum cyiom (JInOO BEIHECEHHBIE paHee
nercTByromuM opranoM KonseHnunu — EBponeiickoil koMuccuei 1o npaBam 4esioBeKa

22.I1paBoBble nocJieACTBUS NOCTaHOBJIeHUIT EBponeiickoro cyaa mo npaBam 4yeJsioBeKa.

Poccus sBngerca unenom CoBeta EBponbl 1 yyacTHUKOM KOHBEHIMM O 3alllMTe MpaB YelIOBeKa U
OCHOBHBIX CcB00OJ (nmaynee - KoHBeHIUs), B CBA3U C YeM B €€ HAI[MOHAIBHOM 3aKOHOJATEIBCTBE
JOJDKHBI  OBITH OIpE/eICHbl MPaBOBBIE TOCIEACTBUS TOCTaHOBIEHWI EBpomeiickoro cyaa mo
npaBam yenoBeka. B AIIK P® u VIIK P® Ttakue mpaBoBbIe MOCIEACTBUS OBUIM OIPEACTICHBI
noBosbHO AaBHO. B AIIK P® (ct. 311) ycranosnennoe ECIIY napymenue nonosxenuit KonBeHunu
IIPU PACCMOTPEHHUU apOUTPAKHBIM CYJOM KOHKPETHOTO JeJia, B CBS3U C MPUHITHEM PEIICHUS I10
KoTopoMy 3asiBuTenb oOpamancs B ECITY, sBisisiock OCHOBaHHEM MEPECMOTpPa CyAeOHBIX aKTOB 10
BHOBBH OTKPBIBIIUMCSI OOCTOSITETLCTBAM, a IOCJIC MPHHATHS HOBOW PEAAKIIMHM YKa3aHHOH CTaTbu
HA3BaHHOE HAPYIICHHE CUYMTACTCSI OCHOBAHHEM JIsi MIEPEeCMOTpa MO HOBBIM OOCTOSITENbCTBaM. B
VIIK P® 3akperuieHO MOJNOXKEHHE, COINIacHO KoTopoMy ycraHosieHHoe ECIIY HapymeHue
nonoxxeunit KoupeHuu mnpu paccmMoTperuu cyiaoMm PO yrosioBHOro jena ciefyeT cuuTaTh HOBBIM
00CTOSITEILCTBOM, SIBJISIONTAMCSI OCHOBAaHUEM JIJIsi BO30OHOBIIEHUS MPOM3BOACTBA (1. 2 4. 4 cT1. 413
VIIK P®). Cnenyer 3amMeTHTh, YTO MPABOBBIC IPOIECCYAIbHbIE TMOCJIEACTBHS TOCTAHOBJICHUM
ECTIY B VIIK P® 3akoHonatens ycTaHOBHWI 3Ha4uTeNbHO mupe, yeMm B AIIK P®. Tak, B AIIK P®
KpYyT CyOBEKTOB, KOTOPBIM MOYKET OBITh MPEA0CTaBI€HA BOBMOXXHOCTh 00pAIIaThCs C 3asiBJICHUEM O
[IEPeCMOTPE MO0 BHOBb OTKPBIBIIMMCSA OOCTOSITENIbCTBAM, OrPAHWYEH JIMIIb 3asBUTEIIEM,
obpamasmumcst B ECITY, a B YIIK P® Ttakoro orpanuuenus is BO30OHOBIICHHS MPOU3BOJICTBA
Her. Kpome toro, B AIIK P® ocHoBanmem mnepecmotpa sBisercs ycrtanoBieHHoe ECITU
HapylleHue nonoxeHnit KoHBeHIMK npy paccMOTpPEeHUH apOUTPaKHBIM CYJIOM KOHKPETHOTO Jiela.
B 10 xe Bpems B YIIK P® k HOBbIM 00cTOsiTeNIbcTBaM oTHeceHO ycraHoBieHHoe ECITY napymenue
nonoxxeunit KoHBEHIMM TIpU paccMOTpeHUU cyjioM PO yrojmoBHOro jena, CBSI3aHHOTO C
IpUMeHeHUeM (eiepalIbHOTO 3aKOHA, HE COOTBETCTBYIOILETO MOJIOKEHUSIM Ha3BaHHOW KoHBeHLuH,
U ¢ UHBIMU HapyieHusiMu nojoxxkeHuit Konsenuuu. Uto kacaercs ['TIK PO, To B HeM 10 HeJ1aBHETO
BpeMEHH He OBUIO YCTaHOBJIIGHO TMPaBOBBIX TmociencTBuii mocranoBiaeHuit ECIIY, u »3T0
OOCTOSITEIbCTBO BBI3bIBAJIO OOOCHOBAaHHYIO KPHUTHKY CO CTOPOHBI YUYEHBIX U HOPUAMUYECKOM
obmectBenHoctu™*(1). Ilpm 5TOM OIHM y4YeHbIE TOJArarT, YTO YCTAHOBJICHHE HapyIICHUS
nocta”oBiienneM ECIIY sBnsieTcs ocHOBaHMEM JJIsl MCTIPABIIEHUs Cy/1e0OHOM OMMOKHN B MPOIIEaype
Hag3opa*(2), npyrue - B MPOILENYype MO BHOBb OTKPBIBIIUMCS 0O0CTOATENbCTBaM™(3), TpeTbH
IpeUIaraloT co3aTh CIEHUANBHYIO MPOLENYpY Ul MEePecMOTpa BCTYHNUBIIMX B 3aKOHHYIO CHIIY
penieHnii mocie ycraHoBieHus HapymeHuid KouBennum *(4). IlpencramisieTcsi, 4TO MOCIEIHSS
MO3UIIMS BhIpa0OTaHa C LIEJIbI0 PEeuTh nMpobiemy ucnoyiHenus nocranosienuii ECITY u u3bexars
HE0OXOMMOCTH pa3pelieHus cropa o npaBoBoi kBanupukaruu ycrtaHosinenus ECITY napymenus
Konpenmmu. C mpakTUYECKOW TOYKU 3pEHUS YXOJ OT JOKTPUHAIBHOTrO criopa*(5), HaBepHOE, ObLI
ObI paBWIILHBIM JielicTBUEM. [Iporeypa nepecMoTpa 1o BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM B
IpaX/IaHCKOM IIpOLIecCe HYXKJanach B OIpPENEICHHON MojaepHH3alMu. BHumarenbHoe u3yueHue
obcrosiTenbeTB, Ha3BaHHBIX B €T. 392 I'TIK PO u ct. 311 AIIK P® B kauecTBe BHOBb OTKPBIBIIINXCA,
MO3BOJIIET OOHApYXUTh B MX 4YHUCIE U TE, KOTOpble MOIVIK OBbITh OTHECEHbl K HOBBIM
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oOcTosiTennbecTBaM. TO eCTh paHee 3aKOHOJATeNb HE BHJE] NPUHLUUIHAIBHOTO PA3IUYUs MEXIy
BHOBb OTKPBIBIIUMCSI U HOBBIMU OOCTOATENHCTBaMU. Hano oTMeTuTh, uto emie HenasHo BAC PO u
BC P® mnpunepxuBamuch MHeHus, uro mocraHoBieHne ECIIY nomkHO BOCIpUHHUMATHCS B
KauecTBe BHOBb OTKpBIBIIETOCS oOcTosiTenibeTBa. Tak, B moctaHoBieHuu Ilnenyma BC PD u
[Tneayma BAC P® N 2 ot 4 deBpans 2010 r. "O pernamente ucuuruimHapHOTO CyaeOHOTO
NPUCYTCTBUA" B KauyecTBE OCHOBAHUS JUId NepecMoTpa pemieHus JlucuumimHapHOro cyneGHOro
MPUCYTCTBHS 10 BHOBb OTKPBIBIIMMCS OOCTOATEIBCTBAM ObLIO yKazaHO yctaHoBieHHoe ECITU
HapyuieHue nonoxeHuid KoHBeHIMM npu paccMoTpeHuM Jena JMCHUIUIMHApHBIM CyneOHBIM
MIPUCYTCTBHEM, B CBSI3U C IPUHITHEM PEUICHUS 10 KOTOpoMy 3asBuTeNb oopamancs B ECITY (cT. 20
Pernamenta). Ognako nocne npunsatust KC PO nocranosnenus ot 26 ¢espans 2010 r. N 4-IT BAC
P® u BC PO BricTynuam ¢ 3aKOHOJATEILHON MHUIIMATUBOM 00 YCTAHOBICHHH B MPOIECCYATBHBIX
KOJIEKCaxX B Ka4eCTBE MEPecMOTpa CyACOHBIX aKTOB HOBBIX OOCTOSITEIILCTB.

Otcroma cieyer BbIBOJ, YTO IpoleccyanbHble nocieAcTBusi nocraHoBieHuil ECIIY nomxHb
MPOSIBIISITHCS. B BO3MOXKHOCTH HE TOJBKO BO30OHOBJICHHS MPOM3BOJACTBA, HO M BOCCTAHOBIICHUS
HapYIICHHBIX TpaB u cB00OA. KOHBEHIIMOHHOE OXpPaHUTEIHLHOE IMPABOOTHOIICHHUE 3aBEpIIACTCS
JUIIb TOTJA, KOTJa CyOBEKTHBHOE MPABO MOIYYHIIO PEATH3AMI0 U TEM CaMbIM JOCTUTHYTA IIEIb
OCYILIECTBJICHUsI CYOBEKTHBHOTO IMpaBa WM KOT/a HapyIIEHHOE CyOBEKTHBHOE MpaBO OBLIO
BoccTaHOBIICHO. [Iponeccyanbubiii 3¢ dexr nocranoBnennii ECITY gomkeH Takxke 3aKiI04YaTbCs B
NPEIJUIUU €r0 TOCTAHOBJIEHUS M HEBO3MOXXHOCTHM HAIIMOHAJIBHBIX CYIOB paccMaTpuUBaTh
noctanoBiienue ECITY kak HeoOs3aTeNIbHYI0 HWHYIO TOUYKY 3pEHHUsl Ha mpeaMer cropa. Jluro,
Bomrpasmee naeino B ECIIY, momxHO OBITH OCBOOOKICHO OT JOKa3bIBAaHUS OOCTOSITENLCTB,
ycranoBieHHbix ECITY. TonkoBanue ECITY nHopm KoHBeHIIMM NIpUMEHUTENBHO K OOCTOSITEIILCTBAM
Jiena sIBISIeTCSl 00s13aTeNIbHOM MPOIIeIYypOil, TaK K€ Kak M MoATBepxaAeHue noctaHoBineHnem ECITYH
CyOBEKTHBHOTO TpaBa 3asBUTENA. DTOT BBIBOJ cienyeT u3 kommereHuu ECITY, B oOs3aHHOCTH
KOTOPOI'0 BXOJUT HaJ30p 3a COOJII0/IEHUEM MPaB U CBOOO/ YeJI0BEKa rOCy1apCTBAMHU - YHaCTHUKAMU
Konsenuuu. Ilocnennsas B HEKOTOPBIX CilydasiX AOIYCKAeT ONPEACIEHHOE YCMOTPEHUE CO CTOPOHBI
rocyJapcTBa, B TOM YHCJIE MPU PACCMOTPEHMU BOIPOCOB 00 OrpaHWYEHHUU MpaB M cBOOOJ], HO
"MpaBO YCMOTPEHHS TOCYIapCTB TMpPH OMNPEACICHUH HaIuuusg '"HEoOXOIUMOCTH"... SIBISIETCS
OTPaHUYEHHBIM M HAXOJHUTCS B HEPA3PBIBHOM B3aUMOCBS3H CO CTPOTUM €BPOIIEHCKUM HAJI30pOM 3a
3aKOHAMM U IPUMEHUBIINMU UX PEUICHUSMH, B TOM YHCJIE U PEIICHUSIMH HE3aBUCUMBIX CYJI0B

23.I'apanTuy HE3aBUCHMOCTH YWIEHOB Cy/A.

3amper 3aHUMaThCS MOJUTUICCKON W aJIMUHUCTPATUBHOM JIESITETbHOCTBIO HOCUT 0€3yCIIOBHBIN
xapakTep. B oTHomeHuu Apyrux BUJ0B MOOOYHOM paboThI (HampuMep, HayqHO-
MIPENO/IaBaTEIbCKOM) «B MOPSIIKE UCKITIOYCHHUSD CYIbE WIH TeHEPATbHOMY aJBOKATY MOXKET OBIThH
TI03BOJICHO OCYIIECTBISATH ee 1o penrennto Cosera EBponeiickoro Coro3a.

[IpaBuiio HECOBMECTUMOCTH JOJIKHOCTEN, KaK U B OTHOIIEHUHU 4ieHOB EBponeiickoil komuccuu,
COXpaHSET CBOE JICUCTBUE TAKXKE MOCIIE MPEKpalleH s IOJTHOMOYH Cy/1bU/TeHepaIbHOTO a/IBOKATA.

[Ipu BeTymeHNH B TOJHDKHOCTD CY/IbU U T€HEPATIbHBIE a/IBOKATHI JAIOT «TOPKECTBEHHOE O0eIIanmne
B TEUEHHUE CPOKa IMOJTHOMOYHI U MOCIIE €ro OKOHYaHUsI COOJII01aTh 00s13aHHOCTH, BBITEKAIOIINE U3
UX JOJDKHOCTH, B YACTHOCTH, 00S3aHHOCTh MOCJIE UCTEUEHHUS TIOJTHOMOUUIN YECTHO U C
HEOO0XOMMOM OCTOPOKHOCTBIO MOJIXOUTH K BOIIPOCY O 3aHATHH ONpPEAEIEHHBIX JTOJKHOCTEH WK
MIOJIYYEHHUH OIPENEIEHHBIX IPEUMYLIECTB.

BosmoskHbIe criopsl 1 cOMHEHHsI B 3TO# oOnacTtu paspemtaet cam Cyn (ct. 4 Cratyra 2001 r.).
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C npaBuJIOM HECOBMECTUMOCTH JIOJKHOCTEH TECHO CBSA3aH 3allPeT Ha y4acTHUE B JIeNaxX, KOTOPhIE
MOTYT IpeICTaBIATh A1 wieHa Cya JIMYHBII UHTEpEC.

Cyzapsam U reHepanbHbIM aJIBOKaTaM HE pa3pellaeTcesl yuacTBOBATh B pACCMOTPEHHUH e, 110
KOTOPBIM OHH paHEE BBICTYNAIM NIPEACTABUTEISAMU, aJBOKaTaMU WM 3allMTHUKamMu. To xe camoe
OTHOCHTCS K JieJlaM, KOTOPbIE€ B IPOIILJIOM OHH Y>K€ PACCMaTPUBAIHN B OBITHOCTH YWIEHOM
HallMOHAJIBHOI'O CYy/1a, CIEACTBEHHONW KOMUCCHUHU UM B HHOM KaueCTBe.

B mo0bIX «0CO0BIX OOCTOSITENIBCTBAXY», KOTA CY/Ibsl WIIM T€HEPAJIbHBIN aIBOKAT CUUTAET IS ce0s
HEBO3MOKHBIM Y4acTBOBAThH B Jiesie, OH oOpamraercs K [Ipencenaremto Cya uiim ero mnanatsl C
camooTBOJIOM. [IpencenaTens MOKET 3asiBUTH 00 OTBOJE CYIbH U 110 COOCTBEHHOW MHHUIIMATHBE.
Criopsl U COMHEHHsI, OTISITh ke, paspenraeT cam Cyx (ct. 18 Craryra 2001 1.).

Baxnoi rapanTtueit HezaBucuMocTtu cyaeoHoit Biactu EC cinyxut npaBo Cyna caMoCTOSTENHHO
OTIpeIEIATh MPOLEAYPY CBOCH JESITeIbHOCTH B JOpME aKTa M0J1 HA3BaHUEM «IIPOIECCYyaTbHbII
pernament» (I1P)).

JlaHHO€ TIOJTHOMOYHE, OJTHAKO, IMEET CBOM peesbl. CyIl CBS3aH MOJI0KEHUSIMH YUPEIUTEIbHBIX
noroBopoB U CraryTa, KOTOPBIE SIBISIOTCS UCTOYHUKAMH MIEPBUYHOTO MIPaBa M HE MOTYT
U3MEHSATHCS IM TI0 CBOEMY YCMOTPEHHIO (HEKOTOphIe TostokeHust CTaTyTa BIIpaBe MepecMaTpUBaTh
Coger o npeioxenuto Cyna).

[IpoueccyanbHblil pernameHT, NpuHATEI CyaoM, 171 BCTYIUIEHHUS B CHITY HY>KJIa€TCsl B 0100peHUH
IJ1aBHBIM 3akoHoaaTenbHbIM opraHoM EC — Coetom EBporneiickoro Coro3a.

MartepuanibHoii rapantueil HezaBucuMoctu Cyza BbICTynaeT (PMHaHCUPOBAHUE BCEX €r0 pacxo/10B
u3 obmero OromxeTa EBponeiickoro Coro3a, a He U3 HallMOHAJIBHBIX OFOPKETOB CTPaH, TpaKJaHAMHU
KOTOPBIX SIBIIIIOTCS €ro uiieHsl (cT. 268 Jlorosopa, yupexnatouiero EBpomnetickoe CoolriecTBo).

Cyn, Kak 1 Apyrue MHCTUTYThI, CAMOCTOSITENILHO pa3padaThIBacT MPOEKT CMEThI CBOMX PAaCX0JI0B Ha
Oyaymwmii (hrHAHCOBBIN roj. BmecTe ¢ Apyrumu pacxogaMu oHM yTBepkaatoTcs EBponapiameHTom
n CoBeTOM Ha OCHOBAaHUU €AMHOIO MPOEKTa, MpeAcTaBiasieMoro EBponeiickoil Komuccuen.

HecmensieMOCTh cyiel U TeHepabHbIX aJBOKATOB SIBISIETCS BAKHOW rapaHTHEN UX HE3aBUCUMOCTH.
Ha mpoTskeHnH cpoka cBoMX MosIHOMOUUil wieHs!l Cya MOTyT ObITh OTPELIEHbI OT JOJDKHOCTH
TOJIbKO caMuM CyZ0M IpY HAJIMYMM 3aKOHHBIX OCHOBAHMM, IIPEIyCMOTPEHHBIX J[oroBopoM,
yupexaatomieM EBporeiickoe coo01ecTso.

HpI/IHL[I/IH TalHBI COBGH.IEITGJ'IBHOIZ KOMHATBI ABJICTCA OAHHUM U3 INIABHBIX IIPABOBLIX CPCACTB
obecreueHus CYHGIZCKOIZ HC3aBUCUMOCTH, ITPU3HAHHBIM BO BCCX HMBUJIM30BAHHBIX CTpAaHaAX.

B Cyne EBporneiickux coo0IIecTB JaHHBIH MPUHIIKIT JOBEACH IO CBOETO JIOTHYECKOTO Mpeena.
3/eck He TOJIBKO 3aMpelieH JOCTY MOCTOPOHHUX JIMI B COBENIATENIbHY) KOMHATY, HO BOOOIIE HE
JIOITyCKaeTCsl pasrilalieHne Kakoi-mmbo napopmanmu o xapakrepe 00CyKISHHS U TOJIOCOBAHUS
cynei npu BeiHeceHuu pemenud (ct. 35 Cratyra 2001 r.).

I[aHHOG IIpaBUJIO 06pameHo MMPEKAC BCCTO K CaMUM CYJbsM. M 3allpCIICHO BbICKA3bIBATh 0co0BIe
MHCHU, a TAK)XKC HHBIM 06p330M COO6H_IaTB 00 HHHHBHHyaHBHOﬁ IMMO3ULUHU IO KOHKPETHOMY JCIY
KaK UX CaMUX, TaK U APYTUux Cy,[[@ﬁ, Y4aCTBOBABIINX B IPUHATHU PCILICHUS. PenreHue BEIHOCUTCS OT
HUMCHH BCCX Cy,[[@ﬁ HC3aBUCHUMO OT TOI'O, IOJIOCOBAJI JIN KOHerTHBIfI CYAbs «3a» WU «KIIPOTHUB».
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[Tpu BeTymieHNH B TOIHKHOCTH Kak bl wieH CyJia MPUHOCUT KJISITBY B KOTOPOU OH 00s13yeTCs He
pasriamarh TaiHy COBEIIATEIbHOW KOMHAT B TOM YHMCJIE U MOCJIE UCTEUEHUS CPOKA CBOUX
IIOJIHOMOYHH.

[TpuHIIMT TalfHBI COBEIMIATENHLHON KOMHATHI, Kak OH puMeHsieTcs B Cyjie, Ha IepBBIi B3I/,
MOJKET IOKa3aThCs HEAEMOKPAaTUYHBIM, TaK KaK MOJaBisieT MHAUBUAYyalIbHOCTh wieHoB Cyna. Ha
caMoM JieJie «00eT MOTYaHusI», HAJIO)KEHHBIN Ha CyJIeH, CITY’)KUT IEHCTBEHHOMN rapaHTHEe ux
peasibHOM HezaBUcUMOCTU. OH JUILIAET rOCYAApCTBA-YICHBI, a PABHO JIpYrUe 3aMHTEPECOBAHHbBIE
JIMIIa BO3MOXKHOCTH OKa3bIBaTh JlaBjieHue Ha wieHoB Cyna, n0o yCTaHOBUTH, KaK Ha CaMOM JIeJie
noBeJieT ce0s Cy/bsl B COBELIATEIbHON KOMHATE, HEpealbHO.

3T0 0COOEHHO BaXKHO B TEX JIeJaX, B KOTOPBIX OTBETYMKAMHM BBICTYIA rocyapcTBa-uieHsl. He Oyap
B Cyzie mpUHIIMIIA TalHbI COBEINATEIbHON KOMHATBI, MOYKHO OBLJIO ObI IPENOI0KUTh, HAIIPUMED,
YTO CyJbH — I'€pMaHCKHUE TpakjaHe 4acTo roJI0COBaJIM Obl B MOJJIEPAKKY CBOEH CTpaHbI 1aXe eCIIu
OPI" nerictBuTenbHO Hapymnia npaBo EC, dpaniy3ckue cynpu — «3a» @pannuio u 1.1. Bmecto
MIPABOBBIX HHTEPECOB OMpPEACIISIONIee 3HaUCHHE TPHOOpeTanu Obl, TAKMM 00pa30oM, OJUTHYECKUE U
WHBIE COOOpaKECHUSI.

24. I'enepasbHble aABOKATHI KaK wieHbl EBponeiickoro cyaa.

Cocra Cyna oOpa3yercss W3 JIBYX KaT€rOpPHil UJICHOB: CyIbU W TEHEPAIbHBIC aJ[BO-KATHI.
[Tocnenquue nMeroT ocoObI Kpyr 3afay: oHM coneiicTByroT Cyny B pa3pelieHMH [ell, MPOBOJS
COOCTBEHHOE HE3aBHCHUMOE PaccieIoBaHHE OOCTOATENBbCTB Jea W MPEACTaBIsAs CBOM BHIBOJBI Ha
3aKJIIOYUTENILHOM dTare cy1e0HOoro 3aceanus. B ocTambHOM ke U CyJIbHU, U TeHEPAIbHbIC aJBOKATHI
00Talal0T €IMHBIM JIMYHBIM CTaTYCOM, COCTaBJISIE BMECTe Kopiyc wieHoB EBpormeiickoro cyna.
Bcero B ero cocraB BXxoadr 25 cyaei U 8 reHepalibHbIX aaBOKaToOB. Kak Moka3bpIBaeT MpakTHKa,
TOr0  YHMCJIa TEHEpaJbHBIX aJBOKATOB  HENOCTATOYHO, TIOCKOJIbKY  KOJHMYECTBO [,
paccmarpuBaeMbix CyJ0M, UCUUCISAETCS COTHSMH, a Ha KaXXJ10€ M3 HUX JOJDKEH OBITh Ha3HaueH |
reHepaibHblii anBokar. B atoi cBs3u orosop o EC nomyckaeT BO3MOKHOCTh YBEJIMYEHUS YUCHIA
reHepalibHbIX aBoKaToB. CooTBETCTBYIOMIEE pemeHne 1opkeH npuHiaTh CoBer EC no xonatailctBy
Cyna. ®@opManbHO 3aKiOueHHE ajBokaTa He oOs3arensHo i1 Cyna. B cBoem 3akioueHuun
reHepaJIbHBIA aJJBOKAT JIETAJIbHO aHAJIU3UPYET Ka)XJ10€ MMEIollee 3HauYeHHe 0OCTOSITENCTBO Jea,
38. mpuyem OoJiee MOAPOOHO, YEM ATO MPOU3ZBOAUTCS B CaMOM CyneOHOM pemieHud. Hurkmii
noroeop 1 Craryt 2001 r. BBeIM NpaBUIIO O TOM, YTO €CIIM pACCMAaTPUBAEMOE JIENIO «HE MOJHUMAET
HOBBIX BOMNPOCOB B 00jacTu mpaBay, To CyJ MOXET NPUHATH PEUIEHHE O PAaCCMOTPEHUU ero Oe3
y4acTus TEHEPAIILHOTO aJIBOKaTa.
Cynbu U reHepajbHble a/JIBOKAThl BHIOMPAIOTCS M3 YHMCIA JIMII, YbsS HE3aBHCHMOCTb HE BBI3BIBAET
COMHEHHI, M JOJDKHBI 00yafaTh KBanupukanue, HeoOXOAUMOM JUIs Ha3HAYEHUs Ha BBICHINE
cyJeiickue MOJDKHOCTH B CBOMX CTPaHaX, WIM ObITh IOPUCKOHCYJIBTaMHU, KOMIIETEHTHOCTh KOTOPBIX
oOmienpu3HaHa.

Kaxnoe rocynmapcrBo-wieH umeer B Cyae «CBOEro» IpaKJIaHUHA-CYJIbI0 B COOTBETCTBUU C
Horosopom o EC. Cyneiickuii kopnyc EC dopMupyercs myremM «KOONTaIlliW» MPaBUTEIHCTBOM
KaXJ0ro TroCylapcTBa OJHOIO M3 COOCTBEHHBIX TIpakJaH, 00JIaJarollero COOTBETCTBYOIIEH
KBATM(PUKALUEH, a MOJYydeHHE «OOIIero Coriacus» UMeeT 4yucTo ¢opMaibHO 3HadeHue. [loaromy
COOTBETCTBYIOIIEE pemeHne oObraHo mpuHuMaetcs B xoje 3acemanuss COREPER. Urto kacaercs
KOpIyca reHepalibHbIX a/IBOKATOB, TO OHM paHee TPAJAWLMOHHO HA3HAYAJIMCh U3 YMCIA TpaxiaH S5
KpynHelmux rocynapct-uieHoB. [locne Betymnenus B Coro3 B 1995 r. Tpex HOBBIX rocyaapcTB
OBLIO PEIICHO COXPAaHUTh 3a MAThIO KpynHemumu ctpaHnamu EC — BenukoOpuranuei, Mcnanuei,
Wranuen, ®panuueii, ®PI' — 1o oaHOMY NOCTOSSHHOMY aJBOKaTy, a OCTaJbHbIE 3 BaKaHCUU

51



pelIIM MOOYEepEeHO MpeAoCTaBIATh TpaxaaHam [pyrux crpan Coro3a B andaBUTHOM IOPSJIKE.
VYecra Cynma EC  ycranaBiuBaeT ClENYIONIME OCHOBHBIE TapaHTHH  HE3aBHUCHMO-CTH:
1. HecmensieMocTh cynieii u TeHepaIbHBIX aBOKaToB. OTCTpaHEeHHE OT JOHKHOCTH - HA OCHOBAHUU
€/IMHOTJIACHOTO pereHust Cyna Ha IUIEHAaPHOM 3aceJaHHH.
2. HecoBmecTuMOCTh JOJDKHOCTEH COCTOMT B 3allpeTe 3aHUMaTh «IIOOble MOJUTHYECKUE U
a/IMUHUCTPAaTUBHBIE JOJDKHOCTU» JUOO «UMETh MHOE MECTO paboThl, OIUIAYMBAEMOE WM HET».
3. Cyxeiickuii HMMMYHUTET, B TOM YHUCJIE MWMMYHUTET OT YrOJOBHOTO IpeCie0BaHUs.
Cpok nonHomounit EBpornelickoro cyna — 6 jier, XoTs, BBUAY OTCYTCTBUSA 3a-MPETa HA TTIOBTOPHOE
Ha3HAYEHUE, MHOTHE €r0 4YIEHBl HEPEIKO 3aHMMAOT CBOM JOJDKHOCTH cBbile 10 u maxe 20 ner.
[Tpu 5TOM HEKOTOpbIE U3 HUX CHavajia pabdOTaJM TeHEPATbHBIMU a/IBOKATaMH, a 3aTeM, IPHOOPETS
COOTBETCTBYIOIIMI OMBIT WU KBAMU(U-KALWIO, TMONYyYWIH Ha3HAUYCHUE Ha JIOJDKHOCTh CYJIbU.
Oo6noBnenue coctaBa Cyaa BCerja HOCHUT YaCTUYHBIA XapaKTep M OCYIIECTBISIETCS Kaxble 3 roja

(cT. 223 120).

25.I1puHunnsl padotsl cyaeii esponeiickoro Cyna.

HesrensHOoCTh cyaed EBpomneiickoro cyja mo mnpaBaMm 4ejloBeKa peryiupyercs ero PermameHTOM.
[TorpaBku K 3TOMY JOKYMEHTY NPUHUMAIOTCSI €XKEroJIHO Ha TJIEHApHOM 3acelaHnuu EBpomneiickoro
Cyla W JCHCTBYIOT Ha MPOTSHKEHUM mocienyommx 12 mecsieB. TpeOoBaHHsS ATOTO JOKYMEHTa
o0si3aTeNbHBI ISl UCIONHEHMs. PernmameHT ompeaenseT opraHu3alfio padoThl Cyaa, MOPSIOK
CyneOHOro MpOM3BOACTBA. 3/€Ch Mojaaercs MHPOpMAlMsS U O TOM, KaKk U HAa CKOJBKO BPEMEHHU
HasHayvarores [Ipencenarens Cyna, ero 3aMecTUTENH, U Apyrue NpeCTaBUTENH Cy1eOHON MallluHbI.

[Tog cyapsMu 5TOT JOKYMEHT TIOHMMAaeT CcyaeHl, KoTopeie Obutk u30panbl [lapiameHTCKO#
Accambneeit Coera EBponbl, mim Tak Ha3siBaemble cyabu «ad hocy (Jnio, koTopoe He sIBIseTCs
n30paHHBIM Cynbel Mo mpaBmiaM nanHoro PernamenTa EBponeiickoro cyna).

IIpoueaypa HazHauyeHust

EBpornelickuii cyJ1 1o npaBam 4eJoBeKa UMEET B CBOEM COCTaBE CTOJILKO K€ CyZel, CKOJIbKO CTpaH-
yuyactHul, mnoanucaino KosBenmuio rocygapctB. KaHAumatoB Ha 3TOT TOCT  BBICTABISAIOT
COOTBETCTBYIOIIME MPaBUTEIbCTBA TocyaapcTB. Ho 3T0 He 3HAUUT, YTO KOHKPETHBIH CYAbs
MPEACTABIIIET UHTEPECHl KAKOM-TO ONPEJECICHHONW CTPaHbl; OH HE3aBHCHM B MPUHATUU PELICHUI.
Tax ocymecTBIstOTCS BbIOOpHI cyaei oT Beicokoit JloroBapuBaromeiicss cTopoHbl. [lpu
PaccMOTPEHUHU KOHKPETHOTO JIeJa [0 HapyIISHHUIO TpaB U cBO0OOI YeloBeKa GOpMHUPYETCS KOMUTET,
KOTOPBIA COCTOUT U3 Tpex cyaed. OHu, B CBOIO odepenb, oopasytoT [lamary Cyna (cocrout u3 7
yenoBek) U bonbmyto Ilamary Cyna (17 cyaeit). Ilpu sToM cynbsi HE MOXKET y4acTBOBaTh B
pacCMOTPEHUU Ji€Jla, WHULUMUPOBAHHOIO CBOEH CTpaHOW, WJIM BOMNPOC, T/€ JaHHAs
aJIMAHUCTPATUBHAS €IMHUIIA BRICTYIIAET CTOPOHOM pa3OupaTenbCTBa.

Kak mnpoucxomut mnpouenypa BbeiOOpa M YTBEPKICHHMS KaHIMWJATOB OT TOCYAapCTBa-4yJeHa
EBponeiickoro Coseta? CTpaHa mojaeT COUMCOK M3 TpeX KaHAUIATYyp Ha JOKHOCTh CyapH. 3aTem
npoXoAauT rojiocoBaHue U Ilapmamentckas accamOuiess NMPUHUMAET peElIeHUE OOJBITUHCTBOM
rojocOB, OTAAHHBIX 3a Kakoro-nubo kanaunata. ['ocymapctBa-ydactHuku CoBera EBpomnbsl numeror
npaBo Bero. OJHAaKO Ha MPAKTHKE BCE OHM OOBIYHO COTJIAIIAIOTCA C KaHAMJATaMH, KOTOPBIX
IpeJUIaraloT UX CTPaHbI-KOJIJIETH 10 3TOMY 00BEMHEHUIO.

Kaxnpiii cynbsi moimkeH BXOOUTh B ojJHY u3 Cekumil. 10 cynebHoe oObenuHeHrne GopMHUpyeTCs
TaK, 4ToObI ObLTM cOaTaHCHPOBAHBI TEHIEPHBIN U reorpaduyeckuii mpusHaku. Kpome Toro, Cekius
JIOJDKHA OTpa)kaTb OCOOEHHOCTHM pPa3jIMYHBIX MPABOBBIX CHCTEM, KOTOPbIE (YHKIMOHUPYIOT B
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crpanax-yuyactunax Cosera EBpombl. B momomp Cekimsim 1 Komureram Ha3HauaroTCs 3amacHbIE
CYIbH.

26.I1pouenypa oOpameHus rpaxkaian B EBponeiicknii cy no mpapam 4ejoBeKa.

IIpouecc paccmoTpenus xanoOsl CyZ0M He MpearnoiaraeT HUKakuX pacxooB, TaK KakK Ipoleaypa
SBJIAETCS OECIIaTHON U He TpeOyeT 00s13aTenbHOro yyacTus ajBokara. Tak xe EBponetickuii Cyn
IIPU OTIPEICTICHHBIX YCIOBHUIX MOKET OKa3bIBaTh OECIUIATHYIO IOPUIUUECKYIO TOMOIIIb 3asIBUTEIIIO,
HE UMEIOILEMY JOCTaTOYHBIX (PMHAHCOBBIX CPEACTB. B 3TOM cityuae 3asBUTEND JOKEH
JOKYMEHTAJIHO MOJITBEPIUTH OTCYTCTBUE Y HETO HEOOXOIMMBIX CPEICTB.

[Ipu nonave 3asBiIeHUs cienyeT oOpaTuTh ocodoe BHUMaHue Ha cTatbil EBponeiickoit KonBenuuu,
Ha KOTOpbIe HaJI0 00s13aTeIbHO cChUIaThes B Barem 3asBienuu. Bam takke ciieayeT 1aTh 4eTKoe,
SICHOE U KpaTKoe oNMcaHue (pakToB, CBUETEILCTBYIOIUX O HapylIeHnH Bammx npas. Ty GakTsl
HAJI0 OIIMCAaTh B XPOHOJOTNYECKOM MOPSAJKE C YKa3aHUEM JETAIBHOIO PACCMOTPEHUS €A B Cy1ax
Y MHBIX opraHax BiacTu. [Ipu 3ToM cieayer mpuiioKUTh KOIIMH BCEX pelleHuii mo Barmeit sxanobe
W3 BCEX MHCTAHIUM Cy/10B BIIOTH 10 BepxoBHoro Cyna P®. Ocoboe BHUMaHuUE cilienyeT 00paTuTh
Ha HE0OXO0/IMMOCTh yKa3aTh TOUHBIE 1aThl BceX pemieHuil. Benp, kak yxe ormedanock, Cyn
IIPUHUMAET 3a5BJICHUE K PACCMOTPEHUIO JIUI] B TEUEHNUHN LIECTH MECSLIEB C 1aThl IPUHATHSA
OKOHYATEeJIbHBIX PEIIeHUH Ha HAI[MOHAJIbHOM ypoBHE. HecMoTps Ha TO, 4TO OQUIIHATBEHBIMU
s3pikamMu CoBeTa EBpOTIBI SIBISIFOTCS. aHTIIMICKUI 1 (DpaHITy3CKHA, 3aIBUTEINIO MPEIOCTABIISCTCS
MPaBo MOJaBaTh MHIUBUAYAIBHYIO 5KaJ00y HAa CBOEM POJHOM SI3bIKE (POCCUHCKUM TpaskJaHaM — Ha
pycckom). XKano6s! HanpaBisaroTes B Cy HEMOCpeACTBEHHO 3asBuTeneM. Hukakue
rOCYJITapCTBEHHBIC YUPEKICHHSI HE MOTYT OBITh HCIIOJIb30BaHbI B KAUECTBE MOCPEIHUKOB [T UX
nepecbutku aapecarty. [locie nomyuenus Bameit sxano6sr Cekperapuat Coera EBpomnsl
HanpasisieT Bam HeoOxoaumyro nHbopMaiuio o Bammx ganpHeHmmx qeicTBHUSX.

Ecnu Bei Bo3paxaeTe npoTuB omyOinkoBaHus Baiero umenu. Bl 10JDKHBI cienaTh
COOTBETCTBYIOIIIEE 3asBJICHUE, U3JI0KUB MPUYUHBI JJIS1 TOJOOHOTO OTCTYIIJIEHUS OT 00Iero
npaBuiIa CBOOOIHOTO JOCTyNa K HH(GOpMAIIMH, Kacaromieics cyaeoHoro pazouparenscrsa. Cyn
JIONyCKaeT aHOHUMHOCTb Pa30UpaTesbCTBa TOJIBKO B UCKIFOUUTEIBHBIX U OOOCHOBaHHBIX CIydasX.

Ecnu Brl sxenaete oOpatutbes B Cy/ uepes aIBOKaTa WM HHOTO MPeCTaBUTENs. BBl TOKHBI
MPUIOKUTH K GopMyIsipy xKasioObl JOBEPEHHOCTb, YITOJTHOMOYHBAOIIYIO €r0 BEICTYNATh OT Bamero
umend. [IpencTaBuTens IOPUAMYECKOro JUa (KOMIIAHHH, aCCOLMAIMH | TIp.) HIIH TPYIIIBI
(U3NUECKUX JIUI] TOJDKEH TTOATBEPIUTH CBOE TIOJTHOMOYNE TIPEICTABIATh 3asaBuTessi. Ha craqun
M0/1aYy EPBUYHOM kayto0b! Bai ipencraButess (€ciiv TaKOBOM UMEETCs) He 00s13aTEIbHO JOJIKEH
ObITh topucTOM. CTOUT 3aMETUTD, OJTHAKO, YTO Ha OOJIee MO3IHUX CTAIUAX pa30oupaTeIhCTBA
MpeACTaBUTENb 3asIBUTEIS JOJDKEH, 110 00LIeMY MPaBHITY, SIBIISTHCS aIBOKATOM, IIOJIHOMOYHBIM
BECTH Jefa B oqHoM u3 ['ocynapcTs, patudunupoBaBimmx KoHBEHIINIO. ATBOKAT JOJDKECH XOTSI ObI
MMOHUMATh OJIMH U3 OUITHATBHBIX S3bIKOB Cyza (aHMIHMIUCKUN Wi (PpaHIly3CKHil).

27.boasmasn [Manara EBponeiickoro Cyaa.
Wznavansno, EBpometickuii Cyn nmpuHUMaia W paccMaTpuBai Jejia B MOJTHOM cocraBe. OmHaxo,
nocje npuHsaTUa [JoroBopa o clusiHUM, HEKOTOphIE cTaThM PumMckoro u Ilapuxckoro a0roBopos
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npeTeprean U3MEHEHHUS, YTO CTaJIo MPUYHHON o0pazoBaHus [Tanar.

B nacrosumii moment Cyn umeeT mpaBo KoMmiuiekToBaTh Ilanmatel cBommu cynpsamu. Co3naHHas
[Tanarta MOXXeT COCTOSATH M3 TpeX, JUOO0 MIATH CyJell B cilyyae HEOOXOAMMOCTH MPOBEICHUS psJlia
MpeBapUTEIBHBIX MEp, CBSI3aHHBIX C TOJArOTOBKOW CyAeOHOTo IMpolecca, a TakKe pacCMOTPEHUEM
ONPEJCIICHHbIX KAaTErOpuil 1€, Uil PacCMOTPEHMs KOTOPBIX MCHOJB3YETCS  CHELUAIBHO
pazpaboranHas nmporeaypa (B cooTBeTcTBUe ¢ JloroBopom, yupexnatomuMm EBpomeiickoe
coobmectBo cT. 221). Ilpu stom, Permament Cyma mo3Boissier roBoputh o Ilamatax, xak o
CTPYKTYypax, MNpeACTaBIAIONIMX HOpMalbHYI0 Qopmy aedrenbHoctd Cyna, HO He Kak o
JOTIOJTHUTEIIbHBIX.

Ha ocnoBanum J[loroBopa ct. 221, nmynkr 2, Cyn oGnamaer mpaBoM ¢GoOpMHUpPOBaATh MajaThl U
pacrpenensite cyaed Mexay HumH. PaccMmorpenue jnen Ilamatamu ocyuiecTBIsieTCSl Ha TEX JKe
OCHOBAaHMSX, KOTOPBIMH PYKOBOJCTBYETCS IUIEHapHOoe 3acemanue. B kaxnyro Ilamaty Cyna
HazHauyaercs lIpencenarens, B MOJHOMOUYMS KOTOPOrO BXOJIMT YKa3aHUE JHsS M 4aca MPOBEACHUS
3acenanus. [Ipencenarens Ha3HayaeTcs CPOKOM Ha Tpu roja. CocTaB majaT MEHSETCs pa3 B TOJ.
Haunnas ¢ 2001 roma, mpou3onuId CyIIeCTBEHHbIE U3MEHEHUs B opraHuzanuu u padore Cyna. U
IIPEXJe BCEro, 3TO KACAETCsl CO3JIaHUSI 0COOOT0 CTPYKTYPHOI'O KOMIIOHEHTAa, B COCTaB KOTOPOIO
BxoauT 11 cyneit. JlanHas cTpyKkTypa nosny4uia Ha3BaHue bonbmoii [Tanater.

Ha ceroansmnuii 1eHb, B COOTBETCTBUE C HOBBIM cTarycoM, jaena B Cyne paccMaTpuBarOTCA
oObrunbiMU [lamatamu. OpgHaKo, HAa OCHOBaHMU TPEOOBAaHUS OJHOTO M3 MHCTHUTYTOB COO3a, JINOO
rocyJapcTBa-4jieHa, Jel0 MOXXET ObITh IepenaHo Ha paccMmoTpenue B bombmyro Ilamary, B
00513aHHOCTH KOTOPOH BXOJUT pa3OUpaTeNbCcTBA JET OCO0OW BaKHOCTH, CTENEHb KOTOPOM
ycranaBnuBaeTcs camuM Cyznom. Kpome Toro, B o0s3anHocTH Bonbmioit IlamaTel Takxke BXOAUT
paccMoTpeHue nien 00 OTpemeHHMH HECMEHSIeMbIX JOJDKHOCTHBIX Jinll EBpomeiickoro Coro3a oT
3aHUMaeMoi fgomkHocTH: OMOyacMana, uneHoB Komuccnu u ap.

HaubGonee BakHyto poib B pykoBojacTBe boubmioi mamatoir urpaer Ilpencemarenb, KOTOpPBIi
n30UpaeTcsl CyAbSMU TOCPEICTBOM TaWHOTO TOJOCOBaHMA. Eciay HU OIWH M3 KaHIUIATOB HE
HaOupaeT OOJIBIIMHCTBA TOJIOCOB, OCYIIECTBISIETCS CIEIYIOIIUNA Typ BBIOOPOB, B pe3yJbTaTe
KOTOPOTO W30paHHBIM SIBIISIETCS TOT KaHAWIAT, KOTOPBIA TOJYy4aeT OTHOCHTEIHHO OoJbllee
KOJIM4€ECTBO I'0JIOCOB.

B curyaumu, mpu xotopoi nomkHocTh I[Ipeacenmarenst ocBoOoxmaercss mocpouHo, rimaBa Cyna
HA3HAYAETCSl CYAbSMH U BBITIOJHIET O0S3aHHOCTH JI0 KOHIA CpOKa MOJTHOMOuYui. B o0si3aHHOCTH
[Ipencenarens bonpioit manaTel BXOJUT pyKOBOACTBO padboToit Cyna u obecrneueHre moJHOIEHHOM
JeSITEeTLHOCTH ero ciryk0. [Ipu 9ToM, OH Ipe/iceAaTeNnbCTBYET KaK Ha IUICHAPHBIX 3aCEIaHUsAX, TaK U
npu  OOCYXKIECHHSAX, MPOBOAAIIMXCS B COBENIATEIbHOM KOMHare. Takke B 00s3aHHOCTH
IIpencenarens BXOOUT pacrpeaesieHue el MexX 1y NajgaTaMu U Ha3HaA4€HHUE CyAbHU-T0KIaaunKa.
Pemienne mnpuHUMaeTCs HEYETHBIM KOJMYECTBOM cyJed. B curTyanuu, korja 4YMcio cyjeu
OKa3bIBAECTCS YETHBIM, B COOTBETCTBHE C PerjiameHToM, Cyzabs, NpeObIBAIOIIMI Ha JOJKHOCTH
MEHbIIIEe KOJUYECTBO BpEMEHM OO053aH BO3JEPXKATHCA OT Y4acTUsl B MPHUHATHU pEIICHUs.
HckmoueHneM MoXeT ObITh CUTYaIUs], KOT/1a 3TO CY/IbsI-10KIaIUHK.
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4. METOAUYECKHUE PEKOMEHJALIMU
IO MOATI'OTOBKE K 3AHATUAM

4.1 Bua u HauMeHOBaHMe TeMbI 3aHATHSA

IIpakTuyeckoe 3ansaTue 1 (I13-1). EBponeiicknii Cyx no npasam
YeJI0BeKAa: NCTOPHUS CO3AAHUS

[Ipy mOArOoTOBKE K BOMpOCAaM aKIEHTHPOBAaTh BHUMAaHHE HEOOXOAMMO Ha
KJIFOUEBBIX MOMEHTaX U Ha 00Jiee CIOKHBIX U3 HUX JUIS JIy4Ilero 3aroMUHaHUS.

[Ipu n3yvyeHun NaHHOW TEMbI CTYJIEHT JOJKEH OCBOUTH OCHOBBI JESITEIBHOCTH
MEKrocyJapcTBeHHOM opranuzauuu CoBera EBpombl, UCTOpUIO €ro co3gaHus,
OCHOBHI AestenbHocTH EBpomneiickoro Cyza o npaBaM 4eioBeKa, €ro HCTOPUIECKOe
pa3BUTHUE, OCHOBHBIE ATAIbI IESITEILHOCTH.

4.2 Bua 1 HauMeHOBaHHeE TeMbI 3aHATHSA

IpakTnyeckoe 3ausaTue 2 (I13-2) Cyx u neiictBue KoHBeHUMH B IPOCTPAHCTBE U
BO BpeMeHH

B kawecTtBe 3ajaHMs  CTYJIEHTaM TMPEJIOKEHO PACKPBITH  BOMPOCHI
MPAKTUYECKOTO 3aHATHSL.

[Ipy mOAroTOBKE K BOMpOCAaM aKIEHTHPOBAaTh BHUMAaHHE HEOOXOAMMO Ha
KJIFOUEBBIX MOMEHTAX U Ha 00JI€€ CIIOXKHBIX U3 HUX IS JIyUIIEero 3allOMUHAHMUSL.
[Ipu u3yyeHun JaHHOUM TEMbI CTYACHT JI0JKEH OCBOUTHh MEXAHU3M JIESITEIbHOCTH
Cyna u npuHIUNbL 1eicTBUs KOHBEHIIMN B TPOCTPAHCTBE U BPEMEHH.

4.3 Bua u HauMeHOBaHH e TeEMbI 3aHATHSA

IpakTnyeckoe 3ausaTue 3 (I13-3) [IpaBo Ha xu3Hb (cT. 2 EBponeiickoi
KonBeHIuM 0 3a11MTE IPAB Y€JI0BEKA M OCHOBHBIX CBO0O/

B kauecTtBe 3amaHMs  CTYJEHTaM MPEUIOKEHO  PACKPBITH  BOMPOCHI
MPaKTUYECKOTO 3aHSTHS.

[Ipy moaroroBke K BOMpOCAM aKIEHTUPOBaTh BHUMAaHUE HEOOXOJUMO Ha
KJIFOUEBBIX MOMEHTaX U Ha 00Jiee CIOKHBIX U3 HUX JUIS JIydIlero 3arOMUHaHUS.

IIpn u3ydyeHUM NaHHOW TEMBI CTYACHT JOJKEH OCBOUTH IOHATHE IIpaBa Ha
xu3Hb (cT. 2 EBpomneilickoii KOHBEHIIMM O 3alIUTe MpaB 4YEJIOBEKAa M OCHOBHBIX
cB000/1). BBISIBUTH OCHOBHBIE MPUHIMIBI PEATU3alMU JAaHHOTO MpaBa. PaccMoTpeTh
oOcrosiTenbcTBa, NMpu KOTOpbIX CyJ MpU3HAET JUIICHUE >KU3HU IPaBOMEPHBIM.
Copa3MepHOCTh NPUMEHEHUsI CHJIbl, TOBJEKIIEH 3a CO0OM JUIIEHUE JKU3HU.
TonkoBanue CyaoM TOHSATUA aOCONIOTHOM HEOOXOAUMOCTH MIPUMEHEHHUS CHIIbI
(3amuTa NOAEH OT JI000TO HACWIHS, - AHTHUTEPPOPUCTUUYECKAs NESITEIbHOCTD),
CMEPTh MpH 3aKOHHOM apecTe U mnolere, COAECHCTBHE TOCTHKEHUIO 3aKOHHBIX
(JleruTUMHBIX) 1enel (momasineHue OyHTOB u Mstexei). [lonstue >¢dekTuBHOrO
YIOJIOBHOTO paccieoBaHus. OTBETCTBEHHOCTh TI'OCYJApCTB 3a HENPEIOCTABICHUE
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MEJIMLIMHCKON TOMOIIH, 32 OXpaHy oOKpyxatomend cpenapl. TonkoBanue Cynom
MOMEHTa Hayajla U OKOHYaHUs *u3HU. OXpaHa XHU3HU IUI0/1a, HAXOMAILIErocs B
yTpobe matepu. [IpaBo Ha sBranasuto. [loaxon Cyna k mpoGieme KIOHHPOBaHUS
YeJoBeKa.
3amnpernenue cmepTHoi kKa3HU (IIpoTokossl Ne6 u Nel3 k KoneHnuum). Yka3
[Ipe3unenta Poccuiickoit dexneparuun «O MOATATHOM COKPAIICHUU MPUMEHEHHS
CMEpPTHOM Ka3HU B CBA3U ¢ BxoxkaeHueM Poccuu B Coset EBponb» ot 16 mas 1996
rona. [Ipobnema patudukaruu [Iporokona Ne6 k Koneniuu.

4.4 Bua u HauMeHOBaHMe TeMbl 3aHATHSA

IpakTnyeckoe 3ansaTue 4 (I13-4) 3anpenenne padcTBa U NPUHYAUTEILHOTO
Tpyaa (cT. 4)

B kauecTtBe 3amaHMs  CTyJEHTaM TMPEUIOKEHO  PACKPBITH  BOMPOCHI
MPAKTHUYECKOTO 3aHSTHS.

[Ipy moaroroBke K BOMpOCAM aKIEHTUPOBaTh BHHMAaHUE HEOOXOJUMO Ha
KJIFOUEBBIX MOMEHTaX U Ha 00Jiee CIOKHBIX U3 HUX JUIS JIy4dIlero 3arOMUHaHUS.

IIpy m3yyeHun AaHHOW TE€MBI CTYJIEHT JOJDKEH OCBOMTH TaKWE€ IMOHATHSA, KAK
pabCTBO, MOJHEBOJILHOE COCTOSHME, mgoiroBas kabama ctates 1 Ilporokoma Ned x
Kongenium.

UYeTbIpe UCKIIIOUEHHUS U3 3aIIPEIleHUs IPUHYIUTEIBHOTO WU 0053aTeIbHOTO
Tpyna. Pabora B 3aKiIlOYEHHMH COIMVIACHO MOJOXKEHUSIM cTatb 5 KoHBEHIuU.
PaGotel BoeHHOro xapakrtepa. PaboThl mNpu 4Ype3BbIYANHBIX OOCTOSTENHCTBAX.
OObluHble TpaxknaHckue oOs3aHHOcTU. [lo3umms Cyna mo BOIpocy OTKasza oOT
BOCHHOM CITy>KOBI 110 3aKOHY B CHJIy PEIUTHO3HBIX yOexaeHui. HacumbcTBeHHOE
NPUHYKJICHUE K TPYAY.

[IpaBoBas no3unus Cyna, BEIpaKEHHASI B €70 TOCTAHOBJICHUSX.

4.5 Bua u HamMeHOBaHHeE TeMbI 3aHATHSA

IpakTnyeckoe 3ansaTue 5 (I13-5) [IpuHUMNIBI peryJIMpOBaHUs OTHOIIEHUH
CYI0YCTPOMCTBA M MPOLECCYAJTbHbIX OTHOLICHUMN

B kadecTtBe 3amaHMs  CTyA€HTaM MPEIIOKEHO PACKPBITh  BOIPOCHI
MPAKTUYECKOTO 3aHATHUS.

[Ipy mOAroTOBKE K BOMpOCAaM aKIEHTHPOBAaTh BHUMAaHHE HEOOXOAMMO Ha
KJIFOUEBBIX MOMEHTaX U Ha 00Jiee CIOKHBIX U3 HUX JUIS JIy4Ilero 3arOMUHaHUS.
[Ipy w3ydyeHUM NAaHHOM TEMBI CTYAEHT JOJDKEH OCBOUTH CIICAYIOLIME IPHUHIUIIBI
pEryJIMpOBaHus OTHOLIEHUW CYyJOYCTPOWCTBA W IPOLECCYATIbHBIX OTHOILICHUIA:
n3bupaemocts cyaei. HezaBucumocts cyaeit. [IpuHIun paBHOTO TIpeICTaBUTENHCTBA
rocynapcts B EBporeiickoM cyae o mnpaBaM 4esioBeKa. [IpuHIMI TJIaCHOCTH.
[MpuHMnBel  OQUIMATBHBIX  SI3BIKOB, KOJUIETHAIBHOTO PACCMOTPEHHUS CIIOPOB,
pPaBEHCTBA CHOPALIUX CTOPOH, 0ObEKTUBHOU UCTUHBI, JTUCTO3UTUBHOCTH.
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4.6 Bua 1 HauMeHOBaHHMe TeMbI 3aHATHS
HpaxkTnyeckoe 3ansaTue 6 (I13-6) [Ipou3BoaACTBO MO0 MHANBHUAYAIBLHOM KaJ100€

B kadectBe 3amaHMsA CTyA€HTaM IIPEUIOKEHO PACKPBITH  BOIIPOCHI
IIPAKTUYECKOTO 3aHATHUS.

[Ipy moaroroBke K BOMpOCAM aKIEHTUPOBATh BHUMAaHUE HEOOXOJUMO Ha
KJIFOYEBBIX MOMEHTAX U Ha 00JI€€ CIIOXKHBIX U3 HUX IS JIyUIIero 3allOMUHAHMUSL.

IIpy wu3y4eHHH [OaHHOM TEMBlI CTYIEHT JOJDKEH OCBOUTH IPOLEAYDPY
peructpanuu kajaoObl cekperapuatoM. M3ydenne xanoObl. Ilopsmox BemeHUs
nepenucku ¢ cyaoM. CyaeOHble U3BEUICHHS U BHI30BBI.

[IpoueccyanbHple CPOKM B NPOM3BOACTBE EBpomenckoro cyma mo npaBam
yenoBeka. Ilepemaya xanoOGel B cekuuito. [lpousBoncTBo 1o  Bompocy O
npuemsieMocTH *kajnoosl B Komutere, B [Tanate. CoBMecTHOE paccMoTpenue [lanaToit
BOIIPOCOB O MPUEMIIEMOCTH KanoObl U MO CylEecTBY Aena. OCHOBaHUSI UCKIIIOUEHUS
&KanoObl U3 crucka. JlpyXecTBeHHOE yperyJIupoBaHue cropa.

[Tonarue nen c ycrosiBuielcs cyneOHoi npaktukoi. Otka3 Ilamatel oT cBoei
KOMIIETEHIIMU B N0JIb3y bonpmon Ilanatel. bpeMs noka3piBaHus M 1OKa3aTENbCTBA B
npouecce. JlokazatenbcTBeHHble — mpe3yMmnuud.  OOS3aHHOCTH  TOCyJapcTBa
COJICMCTBOBATh YCTAHOBJIECHUIO OOBEKTHMBHOW HWCTHUHBI TO jAeiny. PaccriemoBanue B
MpakTuke EBpONEencKoro cyia 1o npaBam 4ejioBeEKa.

[IepecmoTp He BeTymuBHIEr0o B cuily IoctaHoBieHus llamater bosbiioi
[TamaToii Ha OCHOBaHMM TIPOIICHHS CTOpPOHBI cmopa. IlepecmoTp cymeGHOTO
MOCTAHOBJIEHUSI 1O BHOBb  OTKPBIBIIUMCS  0OcTOsATENbCTBaM. McmonHeHue
OKOHYATEJIbHOTO TOCTAHOBJICHUS Cya.

KoHTponp 3a UCHONHEHHWEM TIOCYIAapCTBOM NOCTaHOBIEHHMS cyna. [IpaBoBble
IIOCJIEACTBUSA HEUCTIOJIHEHUS FOCY 1APCTBOM-OJKHUKOM IIOCTAHOBIIEHUS CY /1.

4.7 Bua 1 HauMeHOBaHMe TeMbI 3aHATHSA

IIpakTuueckoe 3ansaTue 7 (I13-7) KonTpoJs 3a ncnosiHeHUeM pelieHn i
EBponeiickoro Cyna no npasam 4ejioBeka

B kxauectBe 3amaHus CTyJE€HTaM MPEMIOKEHO PACKPHITh BOMPOCH TPAKTUYECKOTO
3aHATHS.

IIpy mnoaroroBke K BOMpOCAM aKIEHTUPOBATh BHUMAaHUE HEOOXOJUMO Ha
KJIFOUEBBIX MOMEHTaX U Ha 00Jiee CIOKHBIX U3 HUX JUIS JIyYIlero 3aloOMUHAHUS.

IIpy M3yueHun JaHHOM TEMBI CTYAEHT AOJKEH OCBOMUTH «IIPABOBBIE CTAHJAPTOBY
CoBera EBpombl w mnytd ux peanusanuu. Ilpouenypy ngaum peKoOMeHIAlUM
Komuterom wmunauctpoB Cosera EBponbl. Ilopsiiok HCHOMHEHUS peLICHUMN
EBponeiickoro Cyna mo mpaBaM uenoBeka. OCHOBaHHs HCHOJB30BaHUS CyJaMu
nosiokeHnid KOHBEHIIMM O 3alMTe MpaB YeI0BE€Ka U OCHOBHBIX CBOOOJ U pelICHUM
EBponeiickoro Cyzaa no nmpaBaM uenoBeka. Biausinue pemenuit EBponetickoro Cyna
10 IIpaBaM YeJIOBEKA Ha JEATEIbHOCTh IPOKYPATYPHI U IPYTUX IPABOOXPAHUTEIBHBIX
OpTaHOB.
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4.8 Bua u HauMeHOBaHMe TeMbI 3aHATHSA

IpakTnueckoe 3ansaTue 8 (I13-8) [IpaBo Ha cnpaBeaIuBOE Cy1eOHOE
pa3ouparTeabcTBO (CT. 6)
B kauecTtBe 3a1aHus CTyIeHTaM MPEIIOKEHO PACKPHITH BOIIPOCHI MTPAKTUUECKOTO

3aHATHSL.

[Ipy moaroroBke K BOMpPOCaM aKICHTUPOBATh BHUMAaHHWE HEOOXOAMMO Ha
KJIFOYEBBIX MOMEHTAaX U Ha 00JI€€ CIIOXKHBIX U3 HUX IS JIyUIIero 3allOMUHAHMUSL.

[Ipy u3ydyeHnu TaHHON TEMBI CTYJIEHT JIOJKEH OCBOUTH MPABO HA CIIPABEIJIMBOE
cyaeOHOe pa30oupaTeabCTBO, MpeaycMoTpeHHoe cT. 6 EBpomnelickoit KoHBeHIMH O
3alllUTE€ TpaB 4YeNOBEKa M OCHOBHBIX CBO0OJA. OLEHUTh U NPOAHAIM3UPOBATH TE
MPENATCTBUSL W BBI30OBBI, KOTOPBHIE MEMIAIOT BBIOJIHEHUIO TpeOOBaHUN O
CIpaBeUIMBOM CyJ€OHOM pa3OUpaTenbCTBE, MPEAYCMOTPEHHBIX B MEXKIyHApOIHOM
nmpaBe B 00JIaCTH MpaB 4YEIOBEKa M CTaHJapTax MpaB YEJIOBEKAa; B OINPEACICHUU
JIPYTUX KJIIOYEBBIX IMpaB, MO3BOJSAIOMIMX OOECIEYUTh OCHOBHBIE YCIIOBHS s
coOIOICHNsT TIpaBa Ha CIHpaBEJIMBOE CyAcOHOE pPa3OMpaTebcTBO B KOHTEKCTE
O00pbOBI C TEPPOPU3MOM; U B OOMEHE OIBITOM MO MEPENOBBIM BUIAM IMPAKTUKU B

OTHOIICHHH 3alllUTHI IIPaB YCJIOBCKA B 3TOM KOHTCKCTC.
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